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NICHOLAS DELUCA

Introduction

On September 4, 2008, the Defendant Nicholas DeLuca will be sentenced by your
honor for mail fraud. He will stand before you a family man who four years ago accepted
responsibility for his actions in this case and turned his life around. Counsel has attached
a recent picture of Mr. DeLuca and his farmly Counsel attaches the photo because, as
the Court can see, the size of the family and the enormous expense of air travel prohibit
them from flying from Tucson, Arizona, where they all live to attend the sentencing. Mr.
DeLuca’s brother, Delco Haden is planning to attend. Mr, DeLuca will speak of them in
Court. It is for them and of course for himself that he turned his life around in 2004 and

began to cooperate with the “victim” in this case, Motorola, and the FBI.

Mr. DeLuca has admitted that he and a Harold Pick built radios and sold them on
the internet using parts that they acquired from Motorola in such a way that they would
ultimately not have to pay for them. In addition, Mr. DeLuca has pled here to a Michigan
case in which he so0ld radios to a party in Grand Rapids that were ultimately altered by

Mr, Pick to contain unauthorized “flash codes™ which permitted them to operate on
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restricted channels. The radios were actually sold to personnel of a fire department. Not
only has he pleaded guilty, but he has also agreed to waive his right to indictment and to
be charged in an information.

This case is unusual in that the principal actor in this scheme has escaped
prosecution. Harold Pick has been allowed by the Government to go free, even though it
acknowledged Peck’s superior role in the offense d that it knew exactly where Peck is.
The Government is letting Mr. Peck off the hook, putting the entire onus of this Criminal
Prosecution on Mr. DeLuca. The Government is doing this in spite of the fact that Mr.
DeLuca has been fully cooperating with the Government and Motorola in this and other
matters since 2004. He has given depositions and made written declarations on countless
occasions. He has provided the FBI with numerous tips as to internet frauds that he has
encountered and in fact informed the FBI (with specific evidence) that Pick is still
operating in the same way today.

He has aided Motorola in obtaining a civil judgment against Pick. Motorola has
in fact agreed to waive and to release Mr. DeLuca from any restitution or civil liability
acknowledging Mr. DeLuca’s cooperation. A copy of the Settlement Agreement and
General Release 1s attached hereto for the Court.

The Defendant has cooperated in this case and others with the Government as that
term is used in considering whether to give sentencing credit when there is“cooperation”
in a case. A signed cooperation agreement, however, does not exist in this case. Counsel
is aware of Seventh Circuit law which in the absence of an agreement by the Government
and a Motion to depart downward does not give the Defendant a “right” to credit.

Nothing, however, prevents the Court from considering his attitude and cooperation in
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the turning of his life around as far back as 2004 in fashioning a reasonable and just
sentence in this case.

Much of the Defendant’s recent cooperation has been under an express
understanding with Brian Havey that he would receive a considerable downward
departure. A draft plea agreement to that effect was tendered to the Defendant, but the
Government for whatever its reasons decided to terminate the case with Mr. DeLuca and
thus not give him credit for anything he had done. Mr. Havey simply closed his
investigation, withdrew the cooperation agreement proposal on the grounds he had
dectded not to prosecute Pick and others and went to Afghanistan. His only statement to
Counsel was that Motorola was OK with this and they were satisfied if he only convicted
Deluca. The agent’s statement to the Probation Officer that Mr. DeLuca’s cooperation
was not of value is simply untrue. It was of considerable value if one chose to look at it

and do some work. In the meantime, as Mr. DeLuca has documented to the agents, Mr.

Peck continues on the internet.
The Defendant receives 7 i years in Arizona for conduct in this case

At the time Mr. DeLuca committed the offenses for which he has pled guilty
before this Court, he was on probation in the State of Arizona after pleading guilty in
2000 for conduct in 1999 which frankly was somewhat similar to the offense conduct in
this case. As a result of this case he faced probation revocation in Pima County (Tucson)
Arizona. Those proceedings were instituted following and solely on the grounds of Mr.
DeLuca’s plea in this case.

The matter before your honor has been continued ﬁ'om time to time in order to

position this matter in relation to the Arizona case so that your honor can consider and
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hopefully rule that Mr. DeLuca’s two cases can run in part or entirely together in order to
achieve a just senience, Both the Government and the Defendant knew that following Mr,
DeLuca’s plea here before this Court when he was on bond, he would be sentenced and
taken into custody in Arizona thus necessitating his being brought on a writ to Chicago
for sentencing. The objective was to give the Court the options as are set forth in
paragraphs 457 through 564 of the Presentence Report.

Recently, on April 28, 2008, the Court in Arizona based solely on the conduct in
this case and to the surprise of most, sentenced Mr. DeLuca to what is termed an
“aggravated sentence™ of 7% years (90 months) in custody for violation of his probation.
The Guideline Range in Federal Court as found by the Probation officer in her report and
as recommended by the Government is 51 to 63 months. The Defendant’s position is that
the range should be considerably less (33to 41).

Nothing in this case would suggest that it would serve the ends of justice or any
of the factors that this Court must consider in sentencing if Mr. DeLuca was to serve
more than 90 months imprisonment for the conduct in this case. In fact the contrary

would be true.

As a result of Mr. DeLuca’s cooperation with Motorola following the execution
of a search warrant by the FBI and employees of Motorola in 2004, Mr. DeLuca rendered
substantial assistance to the FBI and Motorola, This resulted in a judgment of over a
Million dollars against Peck and others, It also resulted in the Defendant, who thought
Motorola’s attorney was substantially representing his best interests in addition to

Motorola’s, giving depositions and written declarations and emails and statements, all of
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which, while helping the Government and the FBI, incriminated him without any
protection. These formed the basis of Mr. DeLuca’s prosecution.

Motorola did sue Mr. DeLuca civilly for the monies that for the basis of the
charges against him. That action was dismissed by Motorlola in consideration of the
above cooperation and pursuant to an agreement that Mr. DelLuca be released from any
liability. A copy of the Agreement and the Dismissal are attached hereto. Counsel
directs the Court to review Page 3, Paragraph 5, titled, “Release of Claims by Motorola.”

In the light of this agreement and the actions of Mr. DeLuca, it would be contrary
to law contrary to the express agreement and unjust to order Mr. DeLuca to pay any
restitution as suggested by the PSI in this case. For some reason, the Officer makes no
mention of this agreement, though it is believed she was aware of it. |

Conclusion

Mr, DeLuca is serving the Arizona sentence and will in the Arizona system as in
the Federal system serve 85 per cent of his time. The Government, through Mr. Brian
Havey, the previous Assistant United States Attorney in this case who left the office to
work in Afghanistan, agreed to the positioning of this case in relation to the Arizona case
so that the Court could consider all sentencing options. In the current posture, the
Defendant, through his counsel, urge that the Court impose a reasonable sentence at the
low end or below the low end of the Guidelines, order that it run concurrenily with the
previously imposed and yvet unserved Arizona sentence and that the State Institution be

designated as the place where Mr. DeLuca is to serve his titne.
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It 1s respectfully urged that Mr. Deluca does not have the funds to pay for a fine
of for the costs of prosecution and confinement in this case. For the reasons set forth

above there can be no order of restitution.

Ronald J. Clark

Attorney for Nicholas DeLuca
820 West Jackson Blvd.

Suite 300

Chicago, Illinois 60604
312-307-0061
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SETTLEMENT AGREEMENT AND GENERAIL RELEASE

THIS SETTLEMENT AGREEMENT AND GENERAL RELEASE
(“Agrestoent™) dated as of April _, 2004 is made and entered into by and batween Motorola,
Inc. (“Motorola™, ot the one hand, and Nicholas DeLuca (“DeLucs™ on the ofher hand.
{Motorola and DeLuta are referved to collectively herein as “the partics.™) .

WHEREAS, Motomla has filed 2 Complaint with the United States District Court
for the District of Axizona, Motorola, Inc. v. Nicholas DeLuca, er al., Caze No. CIV04 |
128TUCRCC (the “Litigation™), asserting claims against DeLuca and other defendants (together,
the “Defendanta™) for Violations of the Lanham Act 15 11.8.C, 85 1114 and 1125, frawd, breach
of contract, breach of the implisd covenant of good faith and fair dealing, unfair competition, and
congpiracy, which Liﬂgathm is presently pending; and

. WHEREAS, the parties hemto desire to compromise, resolve, setile and terminate
any and all disputes that may exist betwsen them;

NOW, THEREFORE, in.congideration of the mutual wndertakings set forth
hereinafter, and other good and valushle consideration, the sufficiency and receipt of which are
herehy acknowledged, the parties hersto agres as follows: |

Upon fill axeoution of this Agreement and all related sﬁpldaﬁons, upon entry of
the Stipuirted Pennm Injunetion, upon the completion of DeLuea's oral testimony and
execution of a written declatation putaznt o section 4 b, below, and vpon Motorala®s receipt of
the dmumems subpoenaed from third parties in the Litigation, Motorola shall fils the Reguest
for Dismissal attached hareto as Exhibit “A,” which Ml dismiss with prejudice all claims
asserted against DeLuca in the Litigation, and alf claims against the other defendants without

‘ prejudice, with each party i bear its own costa and fess.
.‘ | 2, Stipalation to Judgment
Conourrently with the execution of this Agreement, the partics shall execute a
Stipulation for Entry-of Judgreent (“ths Stipulation™) in the :‘I?'ﬁrm attached as Exhibit “B,” which
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shall provide for entry of a judgment in the form anached to the Stipuhﬁnn a8 its Exhibit “1™

("the Judgment™) when end if DaLtca violates the terms of the Permanent Injunction referenced
in paragraph 3 below, or otherwise breaches the terms of this Agresment, including but not
limited to section 4, below, '

Concurrently with the execution of this Agreement, DeLuca and Motorola shall
executs a Stipulation providing, infer afia, for the entry of a Pennanent Injunction against
" Deluca. o ‘
4. DeLuca's Representations and Warranties
DeLuca horeby represents and warranta the following: .

a Al Motorola parts, components, tadios, software and/or
equipment, as well ay ﬂ:m means of mamfacturing, producing, distibuting, acquiring,
circulating, selling, offiring for sale, advertising, promoting ar displaying aty Motorola product
ot service, inoluding 1abels, packaging materials, containers, manvals and brochures (“Motorola
goods”) in his possession, or under his custody andfor control, have beent seized bry the United
States government, and no Motorola goods rermaln in his possession, or wnder hiz custody and
cotitrol as of the execution of this Agresment. If, at any time, DeLura shall acquire possassion,

: custody and/or conirol of amy of Motorola goods, he shhl.l, within forty-eight (48) hows of

3 receipt, transfer such goods W counsel for Motorola;

_ b. Within these (3) business days of execution of this Agreement,

| DeLuca will provide oral deposition ot ofher swor testimonty to Motorola, which shall consist of

| a full and coraplete disclosure of &l of the facts and circumstances surrounding his conduct and

activities a3 alleged in the Litigation, as-well as thoss of all co-conspirators and/or third parties

g who are or were at any time engaged in the same or similar conduct ("the subject testimony™).

f Noither the original nor & copy of the transcription of the subject testimony shall be available to

‘ DeLuca, and shalf remain the work product of counset for Motorols. If necessary, DeLuca shall
travel to Los Angeles, California for-such deposition or testimony at bis awn expense, In
addition, Delwca shall, as requested, provide to Motovola swom written shatmnm or
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- declarntions regarding the subject testimony within three (3) business d&y& of request. Should it

be tequested of him at any time in the future, DeLuca will, upon ressanable notice, travel to any
jurisdiction in the conntry to provide sworn testimony and or statetnents regarding the subject
testimony. Should travel outside the Siate of Arizona or Southern California be necessary,
Motorola agrees to reimburse DeLuca for: (1) one (1) economy elass, round-trip airfare to and

from such Jocation; (if) the cost of a budget hotel room for each day his testienony is required,

and (ili) reasonable ground transportation to and from the airport and the location at which such
testimany ghall be rendered; |

a.  Upon filirig of the Request for Dismissal pursuant to section 1,
above, Motorols, together with its assigns, predecessors-in-interest, succeasors-in-ititerest,
parents, subsidiaries, affiliates, agents, officars, directors, employses and attorneys, shall
absolutely and forever release and discharge DeLuca from any and afl claims, rights, demands,
covenams, agreements, contracts, dulies, obligations, mﬁpﬂm‘bﬂiﬁm represantations,
warranties, promises, liens, accounts, debts, lisbilities, damages, expenses, sttoraeys® fees, costs
and causes of action arising ot of the Lifigation and/or any of the factual circumstances alleged
in the Litigation, whether af law or in equity, which Motorola may heve or claim to have against
DeLucs,

b. Motorola represents and warrants that it iz tlm gole legal and
beneficial owner of the claims that are the subject of this parageaph, that it has the sole and
exclusive right and power to pursue such claims, that the releases provided in this paragraph are
binding upon it and its pressnt and past affiliates, agents, attorneys, directors, divisions,
smployees, officers, parents, representatives, subsidiaries, successors; privies and assigns, and
that neither it nor they have transfarred or assigned to any other person or entity, in whole or in
part, any of such claims or any right to amy recovery a5 @ rosult of sugh claims,

o.  This relesse shall apply to any possible recavery of monetary or
ather restitution from DeLuca in sny eriminal proceeding thet may b pursued by the U.S,
govermnent. Specifically, Motoroln agrees that it shell not file a “viction’s statsment” or other
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document secking recovery of monetary or other restitution in any criminal procesding, absent a
specific request frotn lhé government, Should the government request or requite Motorola 1o fite

 such 4 statement, Motorola will make every effort to inform the Coust that it has setiled its
claims against DeLuca and the terms of this Agreement prevent it ﬁ'ommkmgthe. reaovery of
menetary damages against hir, other then as provided in the Stipulation..

d.  Moiwithatanding the above release, Motorola ahaﬁ comply with eny
government subpoena or request for its cooperation or testimony i any sriminal procesding
againat Deloea; however, Motorols shall, in connection with any sich testimony, make cvery
effort to inform the Court that it has settled .its claims againgt DelLosa and that he has cooperated
fully with the tarms of this Agreement, provided that he has not breached this Agreement and
Motorola has not applied for entry of the Stipulation;

6. ‘

a8 Upon execution of this Agreement, DeLioa absolutely and forover
releases and discharges Motorola, twgether with its assigns, predeceasors-dn-interest, successors-
in-interest, parents, subsidiaries, affiliates, agents, officers, directore, aitorneys, employees, and
shareholders (including spaeifically, without limitation, each and every one of itﬁ of thair direct
or indirect indemnitors and insurers), from any and all elaima, rights, demands, covenants,
; agresments, contracts, duties, obligations, responsibilities, representations, warranties, promises,
' liens, accounts, debts, Labilities, damages, expenses, atorneys’ fees, costs and causes of action
: arising out of the Litigation and/or any of the factual circumstances alleged in the Litigation,
whether or not asseried, whether at law or in equity, which DeLuca may have or claim to bave
! agatnst Motorola. '
a. Without limiting the generality of the foregoing, such relegse shall be
effective as to any matter related to the negotiation, drafting or preparation of any substantive
G terms or provigions of this Agreement, whether known o unknown, antitipated or unanticipated,
! whether at law o in equity, which DeLuca may have ot clalm to have against Motorola.
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b. Dwluca represents and warrants that he is the sole legal and beneficinl
owaer of the claims that are the aubjﬁct of this paragraph, that he has the sql# and exclusive right
and pawer to pursue sach claims, that the relenses provided in this paragraph are binding upon

- him and his present and past affiliates, agents, attorneys, employees, representatives, suceessors,

privies and assigns, and that neither he nor they have transferred or assigned to any other person
or entity, in whole or in part, any of such claims or any right to any recovery a5 a result of such

claims.

The parties fuliy understand and agres that the assumptions and perceived
cimummnm;s upen which this Agresment is executed may be mistaken or otherwise-in error.
With such onderstanding and agreement, the parties expressly accept and assume the risk of facty
being other than or different from its or their assumptions or perceptions as of any date priot to
and inclading the date hereof; the parties fully agree that this Agreement shali be in alt respects
efflctive, and shall not be subject to termination, rescission or modification by reeson of any
roistaken of erroneous sssumption or pereeived circumstances.

8. No Represcrtation

The parties scknowledge to ons another that no promise, mdwemnt or
agreement not contained herein has been expressed or made o any of them in cormection with
this Agreement, Del.uca acknowledges that he has been informed by counael for Motorola that
they do not and canmot provide any advice or counsel whetseever to him, and that he should
rétain his owm counsel to advise him regavding his legal rights, the Litigation, this Agreement
and related stipulations and their terms. DeLuca further acknowledges that he has neveitheless
elected to proceed pro per. |

Thia Agreement is initended bry the parties as a final and complets expression of
their agreement and understanding with respect to its subject matter. The térms of this
Agreament are contraciual, and may not be changed, modified, altered, interlineated or
supplemented, nor may any covenant, representation, warranty, or-other provision heveof be
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watved, ampt-by agreement in writing signed by the party againgt whoin enforcement of the
change, modification, altaration, interlinestion, supplememntsation or waiver is sought.

10. Mo Assignment '
| The parties exprossly represent and wairant that they have not assigoed or
iransferred to any person, firm, corporation, parthership, association or other entity whaisoever
any or all of the rights, duties or obligationa embodied in this Agreement.
1. Nop-Disparagement
Comemencing as of the execution of thiz Agreement ami continuing forever
thereafter, Dal.uca shall not make any disparaging, negative, detrimental or' derogatory .
" statements of any kind or nature to any person or entity, whether directly or indirectly, orally ot
in writing, about Motorola, its personnel, its policies, its employees, officers, directors, or agents,
affiliates or subsidiary organizstions.
12, Confidentiality
8. ‘The following terms of this Agreement shall be maintained jn
confidents: (4) the absence of any monetary payment by DaLuea o Motarols pursumt to this
settlement; (b) the amount of the Sﬁﬁulm{nn and Judgment; and (¢) DeLuca's representations
] and warrantiss set forth in section 4, above (hereafier, “the confidential teems™). No party shall
4 disclose the confidential terms to eny third parties other thanl (a) its fegal counsel; (D) its
r inderanitors and insurers and their legal counsel; (c) its accountents wnd aunditors; {d) other
* persons to whom disclosure may be regquired by cowst order or Yaw; or (2) as necessary to enforee
, this Agreement, the Stipulation and/or Jedgment or amy of their terms. The nun»-mﬁﬂdmtial
terms set forth in this Agreeiment and the related stipulations, a3 well as the Pesmanent
Injunction, shatl not be confidisntial in any respect. .
| b. Should Motarola elect to issue a pruss release ot otherwise publicize
the settlement of the Litigation, Motorola shall provide DeLuca with a copy of such press release
or statement five (5) business days before it is released to the public. While DeLuca shal] have
the apportunity to comment upon such release or statement, Motorala is not obligated to. comply
. with any of Deluca’s requested modifications thereto. The parties agree that any press releass
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of public statement regerding the Litigation will recite the nature of the claieny filed against
Deluca, and shall atate thax i parties have settled upon mutually agreesble terms, or words to

that sifect,
13, Geperal isi
a. This Agreement has been arrived at after thorough bargaining and
negatiation by the parties.

b. Except as othéwdﬂe provided in thiz Agresment, the parties agree
to assume their respective costs, expenses and atormeys’ fees inourred m connection with the
Litigation and in negotiating and preparing this Agreemoent.

¢ If it becomes necessary for any of the parties to engage en attorney
{or attomeys) to enforce any ote or more of the provisions of this Agreement, the prevailing
party shall be entitled to recover its actual expenses, inchuding but not limited to attorneys® fees
and recovernble costs incurred in connection with such enforcement, in addition to any other
relief to which it may be entitled. |

d. "The validity, construction, interpretation and legal effeet of this
Agreement and the rights, duties and obligations of the parties to this Agreement shall be
iterpieted, consrued, performed and enforced in accordance with, and shall be govemed by, the
laws and judicial decisions of the State of Arizona and the United States. Motorola and Deluca
hereby agree that Tueson, Arizota will be forum for the resolution of any disputes erising out of
or relating to this Agreement and thhtjurisdicﬁm for resolution of such disputes and
enforcement of this Agreement and any or all of jts terms shall be vested in the United States
District Court for the District of Avizona, Motoola and DeLucs further agres, conset and
subanit to the Jumdwmn of such Court for the purpose of litigating eny such dispwie.

, o.  This Agreement shall be deemed to have been drafted jointly by
‘ the parties. Any uncertainty or ambiguity shall not be construed for DeLuca or against Motorola

baged upon the drafting or modification of sy term by sny party or iis counsel.
f This Agreement, as well as any or el of the supporting documents
referenced herein, may be exeented in counterparts.
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IN WITNESS WHEREOQEF, the parties hereto have sxscuted thik
the date fisst abave written. Each of the undersigned hereby represents snd warrants that he or

she is duly suthorized to snecute this Ageeertizat on behelf of the entity or person on whose

bzhaiihe or she is signing.
MOTOROLA, INC. - NICHOLAS DELUCA:

Title: (;rpwd e VP | General mo-nq'?.a{', '
Enclic (Toctucls owdd Sarv t8s LIisios

Dam;i: W 'L- .20?4' . Dated: {? 4‘;

0734832 2
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LAW OFFICES OF VINGELLI & ERRICO
MICAHEL J. VINGELLI (SB No. 002899, PCC No. 59684)

Bank of America Plaza

33 North Stone Avenue, Suite 1800
Tucson, Arizona 85701
Telephone: (520) 791-0911

Attorneys for Plaintiff
MOTOROLA, INC.

UNITED STATES DISTRICT COURT
DISTRICT OF ARIZONA

MOTORQLA, INC., a Delaware
Corporation,

Plaintiff,
\'

NICHOLAS DELUCA an individual;
NICHOLAS DELUCA dba RADIO
DESIGN; THE DELUCA GROUP, a
California corporation; RADIO HUT
CORPORATION, a California
corporation; THE DELUCA GROUP dba
10 HUT CORPORATION; a
California corporation; RADIO
COMMUNICATIONS SYSTEM, INC,,
an entity of unknown type; INSTACOM
INDUSTRIES, an enti
EPW COMMUNICATIONS, INC., an
entity of unknown type; SHADOW
TEAM CORPORATION, a Nevada
corporation, and SHADOW TEAM
CORPORATION, an entity of unknown

type,
Defendants.

of unknown type;

40735667.1

No. CIV04 128 TUCRCC

REQUEST FOR DISMISSAL
PURSUANT TO FEDERAL RULE OF
CIVIL PROCEDURE RULE 41(A)(1)
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1 TO ALL PARTIES AND THEIR ATTORNEYS OF RECORD:
2 Plaintiff Motorola, Inc. (“Motorola”) hereby dismisses with prejudice its claims
3 | against Defendant Nicholas DeL.uca.
4 Plaintiff Motorola hereby dismisses without prejudice its claims against
5 | Defendants Nicholas DeLuca dba Radio Design, The DeLuca Group, Radie Hut
6 | Corporation, The DeLuca Group dba Radio Hut Corporation, Radio Communications
7 | System, Inc., Instacom Industries, EPW Communications, In¢., and Shadow Team
8 | Corporation.
9 All parties shall bear their own costs and fees.
10
11 | Dated: April 2004 Law Offices of Vingelli & Errico
1 Michael Vingelli
13
By:
14 Michael Vingelli
15 Attormneys for Plaintiff
16
17
18
19
20
21
22
23
24
25
26
27
28
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