DEPARTMENT OF VETERANS AFFAIRS
Washington DC 20420

May 27, 2020 In Reply Refer To: 001B
FOIA Request: 19-07413-F

Via Email: foia@americanoversight.org

American Oversight
Attention: Austin R. Evers
1030 15" Street NW
Suite B255

Washington, DC 20005

Dear Mr. Evers:

This is the Initial Agency Decision (IAD) to your May 10, 2019 Freedom of Information Act
(FOIA) request to the Department of Veterans Affairs (VA), FOIA Service. You requested a
copy of “All emails sent by (1) former Secretary David Shulkin, or (2) former Chief of Staff and
Acting Secretary Peter O’Rourke containing any of the following terms:

i. “personal email”

ii. “private email”

iii. “personal account”

iv. “private account”

V. “personal address:

Vi. “personal contact info”

Vii. “personal contact information™

Your request was received by the VA FOIA Service on May 10, 2019 and assigned FOIA
tracking number 19-07413-F. Please refer to this number when corresponding with our office
about this request.

Your request was referred to and received by the VA Office of the Secretary (OSVA) on May 15,
2019.

On August 5, 2019, we conducted four searches of the mailboxes of the four VA Secretary,
Deputy Secretary David Shulkin and former Chief of Staff and Acting Secretary Peter O’'Rourke.
The searches consisted of the following:

Search 1

Peter O’'Rourke

Key Terms: (“personal email”’) OR (“private email”) OR (“personal account”) OR (“personal
address”) OR (“personal contact information”)

From Date: 12/20/2018

To Date: 5/24/2019

Search 2



Mr. Austin R. Evers
Page 2
May 27, 2020

From: Shulkin
Key Terms: (“personal email”) (“private email”) (“personal account”) (“ personal address”)
(“personal contact information”)

Search 3

From: O’Rourke

Key Terms: (“personal email”) (“private email”) (“personal account”) (“ personal address”)
(“personal contact information”)

Start Date: 2/17/2018

End Date: 12/19/2018

Search 4

From: Shulkin or O’'Rourke
Key Terms: (“personal email”) (“private email”) (“personal account”) (“ personal address”)
(“personal contact information”)

On May 19, 2020, we conducted one search of the mailboxes of the four VA Secretary, Deputy
Secretary David Shulkin and former Chief of Staff and Acting Secretary Peter O’'Rourke. The
searches consisted of the following:

Search

From: Shulkin or DJS or O’Rourke or ORourke
Date: 2/14/17 (when Shulkin was VASEC) to 5/24/19 (search cut-off date)
Key Terms: "private account" or "personal contact info"

Our search located 75 pages of responsive records Bates numbered (19-07413-F) - 000001
through (19-07413-F) - 000075. | have determined that 32 pages are releasable in its entirety,
30 pages are partially releasable, and 13 pages are withheld in full pursuant to Title 5 U.S.C. §§
552(b)(5), (b)(6), and (b)(7)(C), FOIA Exemptions 5, 6, and 7(C).

FOIA Exemption 5 protects interagency or intra-agency memorandums or letters that would not
be available by law to a party other than an agency in litigation with the agency. Moreover, this
exemption permits an agency to withhold material reflecting the thoughts, opinions, and
recommendations of federal officials and consultants reviewing an issue. Under the deliberative
process privilege and FOIA Exemption 5, OSVA redacts internal government deliberations,
thoughts, opinions, recommendations, and proposed solutions from federal employees and
consultants reviewing VA programs in their professional capacities, as well as non-final or draft
documents. The information contained in the responsive records is both predecisional and
deliberative because it reflects preliminary opinions, proposed solutions, and recommendations,
which do not reflect VA's final decision. Exposure of premature discussions before a final
decision is made could create undue public confusion. The release of the redacted information
would negatively impact the ability of federal employees and consultants to openly and frankly
consider issues amongst themselves when deliberating, discussing, reviewing, proposing
changes to, and making recommendations on VA programs. The information reveals the
thoughts, deliberations, and opinions that, if released, would have a chilling effect on the ability
of federal officials and consultants to discuss, opine, recommend or be forthcoming about the
agency'’s issues which require full and frank assessment. Here, the disclosure of the withheld
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information is likely to compromise the integrity of this deliberative or decision-making process.
Moreover, the predecisional character of a document is not altered by the passage of time.
Bruscino v. BOP, No. 94-1955, 1995 WL 444406 at *5 (D.D. C. May 15, 1995), aff'd in part, No.
95-5212, 1996 WL 393101 (D.C. Cir. June 24, 1996).

FOIA Exemption 6 exempts from disclosure of personnel or medical files and similar files the
release of which would cause a clearly unwarranted invasion of personal privacy. This requires
a balancing of the public’s right to disclosure against the individual’s right to privacy. The
privacy interests of the individuals in the records you have requested outweigh any minimal
public interest in disclosure of the information. Any private interest you may have in that
information does not factor into the aforementioned balancing test. Specifically, the information
being withheld, as indicated on the enclosed documents, under FOIA Exemption 6, consists of
names, identities, email addresses, VA usernames, phone numbers, cellular numbers, and
retirement information of federal civilian employees and private citizens; we however release the
names of VA Senior Executives. Federal civilian employees and private citizens retain a
significant privacy interest under certain circumstances, such as in instances where the release
of their information could represent a threat to their well-being, harassment, or their ability to
function within their sphere of employment. The federal civilian employees and private citizens
whose information is at issue have a substantial privacy interest in their personal information. In
weighing the private versus the public interest, except names of VA Senior Executives, we find
that there is no public interest in knowing the names, identities, email addresses, VA
usernames, phone numbers, cellular numbers, and facsimile numbers of federal civilian
employees and private citizens. The coverage of FOIA Exemption 6 is absolute unless the
FOIA requester can demonstrate a countervailing public interest in the requested information by
demonstrating that the individual is in a position to provide the requested information to
members of the general public and that the information requested contributes significantly to the
public’s understanding of the activities of the Federal government. Additionally, the requester
must demonstrate how the public’s need to understand the information significantly outweighs
the privacy interest of the person to whom the information pertains. Upon consideration of the
records, | have not been able to identify a countervailing public interest of sufficient magnitude
to outweigh the privacy interest of the individuals whose names are redacted. The protected
information has been redacted and (b)(6) inserted. “Withholding a telephone number or e-mail
address, alone, is not sufficient to protect that [privacy] interest; alternate means of contacting
and harassing these employees would be readily discoverable on the Internet if this court
ordered their names disclosed.” Long v. Immigration & Customs Enft, 2017 U.S. Dist. LEXIS
160719 (D.C. Cir. 2017).

FOIA Exemption 7(C) exempts from required disclosure law enforcement information the
disclosure of which "could reasonably be expected to constitute an unwarranted invasion of
personal privacy.” Redacted information includes names, titles, and other identifying information
of VA employees involved in law enforcement proceedings. The release of this information
would jeopardize the health and safety of not only law enforcement personnel, but those
persons they are charged with protecting.

Bates numbered pages (19-07413-F) 000046 through (19-07413-F) 000058 are withheld in full
under FOIA exemptions 5 and 6. As such, the pages are not included in the enclosed records.

FOIA Mediation
As part of the 2007 FOIA amendments, the Office of Government Information Services (OGIS)
was created to offer mediation services to resolve disputes between FOIA requesters and
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Federal agencies as a non-exclusive alternative to litigation. Using OGIS services does not
affect your right to pursue litigation. Under the provisions of the FOIA Improvement Act of 2016,
the following contact information is provided to assist FOIA requesters in resolving disputes:

VA Central Office FOIA Public Liaison:

Name: Doloras Johnson

Email Address: vacofoiaservice@va.gov

Office of Government Information Services (OGIS)
Email Address: ogis@nara.gov

Fax: 202-741-5769

Mailing address:

National Archives and Records Administration

8601 Adelphi Road

College Park, MD 20740-6001

FOIA Appeal
Please be advised that should you desire to do so; you may appeal the determination made in

this response to:

Office of General Counsel (024)
Department of Veterans Affairs
810 Vermont Avenue, NW
Washington, DC 20420

If you should choose to file an appeal, please include a copy of this letter with your written
appeal and clearly indicate the basis for your disagreement with the determination set forth in
this response. Please be advised that in accordance with VA’s implementing FOIA regulations
at 38 C.F.R. § 1.559, your appeal must be postmarked no later than ninety (90) days of the date
of this letter.

Sincerely, -
Ruthann Parise ;222"

Date: 2020.05.27 12:14:45
941 640 -04'00'

Ruthann Parise
OSVA FOIA Officer

Enclosure: 62 pages, responsive records
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