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INTRODUCTION

The North Carolina Constitution guarantees thetrigtvote to every person who shares
“in the public burthens and ha[s] had a residendbe State long enough to learn its true policy,
and to feel an interest in its welfareRoberts v. Cannor20 N.C. 398, 4 Dev. & Bat. (Orig. Ed.)
256, 260-61 (1839). For every member of the comtyuwvho shares “humane, economic,
ideological, and political concerns,” the rightvate “is at the foundation of a constitutional
republic.” Texfi Indus., Inc. v. City of Fayettevill@01 N.C. 1, 13, 269 S.E.2d 142, 150 (1980).

But North Carolina law fails to live up to this fodational guarantee. The General
Assembly has stripped the right to vote from ne@fly000 members of North Carolina’s
communities because they are on probation, pavolegst-release supervision from a felony
conviction. These North Carolinians are neighboosworkers, family members, taxpayers, and
participants in civic groups. Like all other céizs, their lives are governed by the laws enacted
and enforced by elected officials, but they are@tbthe fundamental right to participate in
choosing their representatives. This mass disectiisement of tens of thousands of members
of North Carolina’s communities serves no compgllyovernment interest and infringes upon
the fundamental right to free and fair elections.

Worse yet, this disenfranchisement is the prodtiancexplicitly racist effort after the
Civil War to suppress the political power of AfncAmericans. The law continues to have its
intended effect to this day. Although African Anoans constitute 21.51% of the voting-age
population in North Carolina, they represent 42.48%he people disenfranchised while on
probation, parole, or post-release supervisionevery countyacross the State for which
sufficient data is available, the law disenfranekithe African American population at a higher
rate than the white population. In 19 differenticties, more than 2% of the African American

1



voting-age population is disenfranchised underldwsby virtue of being on probation, parole,
or post-release supervision. This disenfranchiseseverely and disproportionately suppresses
the political power of African American communitiasross the state.

The law also discriminates against poor and lowithvgeeople, who may be denied the
right to vote based solely on their inability toypaburt costs, fees, and restitution. Individuals
often have their probation extended for failur@ay financial obligations, and the amounts
owed are staggering. The average person on f@arbation in North Carolina owes more than
$2,400 in total fees, costs, and restitution. Bssantial percentage of probationers cannot afford
to pay such amounts, prolonging their disenfrarshent. In no democracy should lack of
wealth be a basis for denying a citizen the rightdte, but in North Carolina, it is.

As the North Carolina Court of Appeals recently enatkar in the analogous context of
the General Assembly’s voter ID laws, even thoughNorth Carolina Constitution delegates
authority to the General Assembly to regulate ggbstoration for people with a felony
conviction, the General Assembly must exercise a@@ttority consistent with other
constitutional limitations. The General Assemblgéxision to disenfranchise people living in
North Carolina communities violates multiple otipeovisions of the North Carolina
Constitution. First, it violates the constitutibigaiarantee that “all elections shall be free,”
which mandates that elections “freely and honestlyascertain . . . the will of the people.”
Common Cause v. Lewido. 18 CVS 014001, 2019 WL 4569584, at *109-12JNsuper. Sep.
03, 2019). Elections do not ascertain the willhef people when large segments of society—a
grossly disproportionate number of whom are Afriganerican—cannot vote. In 2018 alone,
there were 16 county-level elections where the wtdegin was less than the number of persons
disenfranchised in the county due to probationgleanr post-release supervision.
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Second, disenfranchising persons living in Nortiholaa communities violates North
Carolina’s Equal Protection Clause, which affordsaloler protections than its federal
counterpart and protects “the fundamental rigtgaafh North Carolinian to substantially equal
voting power.” Stephenson v. Bartle®55 N.C. 354, 379, 562 S.E.2d 377, 394 (N.C. 2002
North Carolina’s felony disenfranchisement schemgrigdes all people on probation, parole and
post-release supervision of “substantially equalgopower” relative to their neighbors, and it
discriminates in particular against African Amerisaand poor persons. The law also violates
this State’s free speech and assembly guarantéesing for the candidate of one’s choice” is a
“core means of political expression protected l®/North Carolina Constitution’s Freedom of
Speech and Freedom of Assembly Claus€oinmon Cause€019 WL 4569584, at *119.
Probation and post-release disenfranchisementittdastan outright ban on such core political
expression. Lastly, the requirement that peopjenpaney to ensure they regain access to the
franchise violates the constitutional Ban on Prip@ualifications.

There are no material facts that can be genuinsputed, and the law is clear. This
Court should grant summary judgment and permanemnilyin enforcement of N.C.G.S. § 13-1
with respect to persons living in North Carolinagounities on probation, parole, or post-
release supervision. In the alternative, giventteparable harm that will result if Plaintiffs én
tens of thousands of North Carolinians are derhiedight to vote in another election, this Court

should enter a preliminary injunction.



BACKGROUND
A. North Carolina’s Felony Disenfranchisement Scheme

1. Felony Disenfranchisement Has Long Been Used in NarCarolina to
Suppress the Political Power of African Americans

Before the Civil War, North Carolina excluded “infaus” persons from suffrage.
Infamy could result either “from the commissionaof infamous crime,” such as treason, bribery,
or perjury, “or from the receipt of an infamous @mment such as whipping,” which could be
inflicted for crimes like petty larcenySeeExpert Report of Dr. Vernon Burton (“Burton
Report”) at 11 (quoting Pippa Hollowalyiving in Infamy: Felon Disenfranchisement and the
History of American Citizenshiy, 34, 91 (2014)). North Carolina amended itsstitution in
1835 to provide that the General Assembly “shaliehgower to pass general laws regulating”
the “restor[ation] to the rights of citizenship gogrson convicted of an infamous crime.” N.C.
Const. Art. I, Sec. 4, pt. 4 (1776, amended in J83Hhe General Assembly first exercised this
power in 1840, requiring persons convicted of indasicrimes to seek rights restoration in the
courts, which had unfettered discretion to grardemy it. SeeCh. 36, 1840 N.C. Sess. Laws 68.
African Americans could not vote in North Carolidharing this period. Burton Report at 12-15.

In the period after the Civil War, when federal leequired North Carolina to extend the
franchise to African Americans, the State’s disanéhisement of persons convicted of certain
crimes became a powerful tool of race-based palisappression. Former white rebels in North
Carolina began an extensive campaign of whippingcah Americans for minor offenses like
petty larceny, because whipping was an “infamouwsiighment that triggered
disenfranchisementld. at 19-22 (citing Steven F. Miller et aBetween Emancipation and
Enfranchisement: Law and the Political MobilizatiohBlack Southerners, 1865-18&0 Chi.-

Kent L. Rev. 1059, 1074 (1995)). Contemporary sesiacknowledged that the “real motive”
4



for these whippings was to disqualify large numlzérafrican Americans from the franchise
without violating the “letter of the [federal] clviights act [of 1866].”Id. at 20. In one county

in North Carolina, “every adult male negro” was pged. Id. Harper's Weeklydescribed a
scene outside a courthouse in Raleigh where a codw@0 people watched public whippings of
African Americans “every day,” noting that “thisrdence of whipping” operates to “disqualif[y]
in advance” African Americans from the franchidd. at 20-21 (quotingVhipping and Selling
American CitizensHarper’'s Weekly (Jan. 12, 1867)).

North Carolina adopted a new constitution after@nel War as a condition of rejoining
the Union. SeeN.C. Const. of 1868; John V. OrtNprth Carolina Constitutional History70
N.C. L. Rev. 1759, 1781 (1992). Congress, thehénhands of the “Radical Republicans,”
called a North Carolina Constitutional ConventiorlB68. Reconstruction legislation required
that delegates to the convention include both wdmig black citizens. Ortsuprg at 1777.
Fifteen of the 120 delegates to the 1868 Conventiere black.Id.

The Constitution enacted at the 1868 Conventiomigeal for universal male suffrage,
eliminated property requirements to vote, and ahelil slavery.SeeN.C. Const. of 1868, Art. I,
8 33;id. art. VI, 8 1. Like its predecessor, the 1868 @itutson did not expressly disenfranchise
persons convicted of certain crimeSee idArt. VI. In the years that followed, African
Americans achieved some success in municipal, legigative, and even congressional
elections. See, e.gWilliam Mabry, White Supremacy and the North Carolina Suffrage
Amendmentl3 N.C. Hist. Rev. 1 (1936).

But the 1868 Constitution’s suffrage provisions &short-lived. Reacting to
Reconstruction, the Conservative Party in Northolaa (soon rebranded as Democrats)
regained control of North Carolina’s General AssBnusing intimidation, violence, and fraud.
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Burton Report at 24-26; Orteuprg at 1781. They immediately sought to replace tia¢ded”
1868 Constitution and took particular aim at itfrsige provisions. Orthsuprg at 1781; Burton
Report at 24-29.

In 1875, a flurry of amendments were added to theiNCarolina Constitution to erode
the civil rights of African Americans. Two of tlnendments required segregation in public
schools and banned interracial marriage, respégtivigeel875 Amendments to the N.C. Const.
of 1868, Amends. XXVI & XXX. And another amendmestitipped counties of the ability to
elect their own local officials, including judgegying that power instead to the Conservative-
controlled General Assemblyee idAmend. XXV. “The purpose of this amendment, as wa
well understood, was to block control of local goweaent in the eastern counties by blacks who
were in the majority there.” OrtBupra at 1783; Burton Report at 31.

The 1875 amendments also codified disenfranchisefaeall feloniesin the state
constitution for the first timeSeel875 Amendments to the N.C. Const. of 1868, AmandV.

In the pre-Civil War era, when only whites coulde/adisenfranchisement for crimes had been
limited to persons who committed “infamous” crinteseceived “infamous” punishments.
Now that African Americans could vote, the 1875 Awment expanded disenfranchisement to
all persons convicted of a felony. The text of dhiginal 1875 amendment largely mirrors the
analogous provision in North Carolina’s currentstd@gation. It provided:

[N]o person who, upon conviction or confession pe Court, shall be

adjudged guilty of felony, or of any other criméamous by the laws of this

state, and hereafter committed, shall be deemetkator, unless such person

shall be restored to the rights of citizenship m@de prescribed by law.

1875 Amendments to the N.C. Const. of 1868, AmendV.



In 1877, the General Assembly enacted a statuteftirce felony-based
disenfranchisement. It provided that “persons wipmn conviction or confession in open court,
shall have been adjudged guilty of felony or ottrane infamous by the laws of this state,”
“shall not be allowed to register to vote . . .agd they shall have been legally restored to the
rights of citizenship in the manner prescribeddw.! Ch. 275, § 10, 1876 N.C. Sess. Laws. At
the time, the “manner prescribed by law” was thisteyg statute that allowed persons convicted
of “infamous” crimes to seek rights restoratiortha courts. Ch. 36, 1840 N.C. Sess. Laws 68.
Under this statute, a person had to wait four yfrara the date of their conviction to file the
petition seeking rights restoration, and there alss a mandatory three-month waiting period
between the filing of the petition and the hearifdy. It was then left to the unfettered discretion
of the judge to restore a person’s right to vadte.

North Carolina’s new laws providing for felony-bdsgisenfranchisement and depriving
localities of the ability to elect their own judgesrked hand-in-hand to enforce white
supremacy. Burton Report at 31. “The changeencttmposition of the judiciary . . . and the
expanded disenfranchisement provision, added ap iacrease in the number of Democratic
judges” able to deprive African Americans of thghtito vote. Hollowaysupra at 62;see
Notes from the CapitaN.Y. Times, Oct. 11, 1875, at 5 (the “evidentgmge” of these changes
was “to prevent colored men and poor white men fexercising the right of suffrage”).

What's more, in the same 1877 legislation that el@persons convicted of felonies the
ability to register to vote, the General Assembigaed harsh new penalties for voting before
one’s rights were restored. Ch. 275, 8 62, 187& Sess. Laws. The legislation provided that a
person who voted before having their rights rest@afger a felony conviction “shall be punished
by a fine not exceeding one thousand dollars, prisonment at hard labor not exceeding two
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years, or both.”ld. These penalties carry through to this day. Uwderent North Carolina
law, illegally voting while on probation, parole;, post-release supervision is a felony that
carries a maximum sentence of two years in pri$d:i€.G.S. 88§ 163-275, 15A-1340.17.

These expanded felony disenfranchisement efforte ae intentional effort to
disenfranchise African-American voters. Burton B¢t 24-37. At the time, it was well-
recognized that the provisions would target Afri¢ganericans. Burton Report at 29-37.
Contemporary conservative sources and politicitated that “the great majority of the
criminals are negroes” and declared that “all Negrare natural born thievedd. at 31, 33-34.
The principal proponents of felony disenfranchisetme North Carolina were well-known
racists who were involved in lynching and othepd#f to maintain Jim Crowld. at 35-36.
Other Democrats used coded language, like assehi@delony disenfranchisement was needed
to ensure the “purity of the ballot box,” signalitayall that their efforts targeted African
American voters.d. at 25, 29-31. Republicans and African Americansnsiously but
unsuccessfully opposed the new felony disenfraeament provisionsld. at 32-35. Every
African American representative voted againstdt. at 35.

As many historians have recognized, “disenfranchésd for prior criminal convictions
was among the first strategies employed to blogicAh American suffrage in North Carolina.”
Id. at 22 (quoting Hollowaysupra at 34). As plaintiffs’ expert historian Dr. Verm Burton
concludes, the felony disenfranchisement efforth@n1875 constitution marked the beginning
of a systematic effort to “restore white Supremaanti undermine the voting rights of black

North Carolinians.ld. at 37.



2. The General Assembly Has Chosen to Prolong Disenfiahisement
Through Probation, Parole, and Post-Release Supesion

As described, since the 1875 constitutional amendsiteat were adopted for overtly
racist reasons, the North Carolina Constitutiondedsgated responsibility to the General
Assembly to enact laws regarding the disenfranainese of persons with felony convictions. In
carrying out that delegation, the same GeneralAbiethat pushed the 1875 constitutional
amendments established a regime that prolongedfthsehisement even after individuals with
felony convictions had completed their term of noemation and returned to living in
communities across the Stat8upraat pp. 6-8.

Then, in 1898 when Democrats regained control ®Gkeneral Assembly, they enacted a
series of laws designed to further exclude Afriéamericans from voting, including a poll tax
and a literacy test with a “grandfather clause”egton for white voters. Burton Report at 41.
They also re-enacted the criminal provisions thetighed any person who voted while ineligible
due to a felony conviction with a fine or two yeafsard labor. Ch. 507, § 72, 1899 N.C. Sess.
Laws 658, 681. The passage of these provisionkaddhe culmination of a violent and
explicitly racist election campaign by white Denmetsrthat included a two-day rampage in
Wilmington, where white Democrats murdered Afridemericans and took over by force
municipal government positions that blacks and Répans had held. Burton Report at 40-41.

With African Americans effectively prevented frorating through these other means,
the General Assembly acted to slightly soften dterfy disenfranchisement statute. In 1899, the
General Assembly amended the statute to allom@agitfor re-enfranchisement in cases which
“the judgment of the court pronounced does nouielimprisonment anywhere, and pardon has
been granted by the governor.” Ch. 44, § 1, 1890, ISess. Laws 139. This legislation was

aimed at restoring the rights of the Mayor of Bugton and its board of commissioners, who
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had been convicted of the felony of disinterrinigpaly, but had been pardoned. Burton Report
at 42-44. The 1899 legislation also eliminated4fyear waiting period following completion of
a prison sentence, and subsequent 1905 legiskdtromated the requirement of a pardon from
the governor for faster restoration of rights fadividuals who had been sentenced to no prison
time. Ch. 547, 88 1-2, 1905 N.C. Sess. Laws 55B-55roughout this entire period, however,
the General Assembly retained the requirementinidatiduals seeking restoration of rights were
to petition individually before a (white) judge aselcure ten acceptable witnesses who could
testify on their behalf. Burton Report at 45. [Bs Burton concludes, it is no coincidence that
white Democrats in the legislature were willingstifiten certain restrictions on restoration of
rights only after they had disenfranchised Afridéanericans by other mean$d. at 42-45.

North Carolina’s felony disenfranchisement prounsiavere largely unchanged until
1971. As part of a broader reworking of North dlasds Constitution, the felony
disenfranchisement provision was amended to rertieveeference to “infamous” crimes, and
thus the constitutional provision now allows fosehfranchisement only in the case of felony
convictions. N.C. Const., Art. VI, 8 2, cl. 3. §eneral Assembly then amended its felony
disenfranchisement statutes in 1971 and againi8.19he statutory revisions were initially
sponsored by three African American representatvése General Assembly—the first three to
serve in the General Assembly since ReconstructiBurton Report at 51, 68geDecl. of
Daniel F. Jacobson (“Jacobson Decl.”) Ex. K, AffHenry M. Michaux Jr. (“Michaux Aff.”)
19 7-9, 15. As Representative Michaux explaintéattached affidavit, these three
representatives—himself, Joy Johnson, and Henrg-Fxyere the only African American
representatives in an 170-person General Asserabty/they faced racism from members of
both parties. Ex. K (Michaux Aff.) § 10. Michaulghnson, and Frye were working with the
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North Carolina chapter of the NAACP, which had igfeed automatic restoration of rights for
those previously convicted of a felony as a ciights priority. Id. § 12. It was well-known in
the legislature during this period that the exgpti@lony disenfranchisement had been adopted in
the post-Reconstruction era as an effort to digoate against and disenfranchise African
Americans, and that the operation of the law inlt®@0s continued to discriminate against
African Americans and had a “major impact” on AfncAmerican voter registratiorid. § 15.
Michaux, Johnson, and Frye sought automatic resboraf voting rights for all persons
convicted of felonies immediately upon the completof their prison sentence, without any
need to petition before a judge or to pay the faned fees associated with probation or
supervised releasdd. 1 15-16; Burton Report at 50-56, 59-68¢ alsdEx. L (original
proposed bill in 1971). But they were only palfiauccessful. Ex. K (Michaux Aff.) 1 16-19.
The legislation that ultimately passed in 1973 readbthe requirement to petition a court for
rights restoration, but maintained the policy dfegifranchising persons even after their release
from incarceration. Their “aim was a total reistaent of rights,” but they were not able to
convince the legislature to fully undo the racedohy disenfranchisement provisionsl. § 16.
As Rep. Michaux explains, they achieved a “stevérd,” but their efforts “did not solve the
original problem: the law was designed to suppAdasan American voting power and it had
created a perverse incentive to criminalize andgghAfrican Americans differently to achieve
that aim.” Id. § 17. The amendments made the system “somewgsadlilgcriminatory,” but did
not fully erase the “bitter pill of the originalitacially motivated” disenfranchisemenid. 9 18.
The General Assembly’s refusal to amend the stabuddlow automatic restoration upon
release from incarceration came as other effortstite supremacists to suppress the African
American vote grew less efficacious. By that tifiegleral law prohibited poll taxes and literacy
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tests, and by 1960 a third of eligible African Amsans in North Carolina were registered to
vote, as opposed to just 5% in 1940. Burton Regto48. Many of the opponents of automatic
voting-rights restoration were segregationists whposed the Civil Rights Movement and the
Voting Rights Act and who expressly linked felongahfranchisement laws with other racist
tools like literacy testsld. at 48-51. Opponents of automatic restoration \aése proponents
of the “law and order” campaigns that were emergmnipe 1960s and 1970%d. at 56-60.
“Law and order” was a dog whistle for many Northr@mmians and part of a broader effort
aimed at resisting integration and other civil tgyéfforts. 1d. at 56.

The current felony disenfranchisement statute,dastnded in 2013, provides as follows:

Any person convicted of a crime, whereby the rigtitsitizenship are forfeited,

shall have such rights automatically restored uperoccurrence of any one of

the following conditions:

(1) The unconditional discharge of an inmate, pf@ationer, or of a parolee by

the agency of the State having jurisdiction of fhextson or of a defendant under a

suspended sentence by the court.

(2) The unconditional pardon of the offender.

(3) The satisfaction by the offender of all cormh of a conditional pardon.

(4) With regard to any person convicted of a cragainst the United States, the

unconditional discharge of such person by the agehthe United States having

jurisdiction of such person, the unconditional per@f such person or the

satisfaction by such person of a conditional pardon

(5) With regard to any person convicted of a crimanother state, the

unconditional discharge of such person by the agehthat state having

jurisdiction of such person, the unconditional per@f such person or the
satisfaction by such person of a conditional pardon

N.C.G.S. § 13-1. Under this law, North Caroliniaviso have been released from
incarceration—or who were never incarcerated—canot# until they have been
“unconditionally discharged” from probation, parote post-release supervision.
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N.C.G.S. 8§ 13-1 thus disenfranchises individuatddagthy periods of times after they
have been released from incarceration and retumsdciety. Of the currently disenfranchised
North Carolinians on probation, the median lendtprobation imposed in their original
sentence is 30 month&eeExpert Report of Frank R. Baumgartner (“BaumgartReport”) at
23. And of the currently disenfranchised Northd@liarans on post-release supervision, the
median duration of post-release supervision irr thieginal sentence is nine monthsl.

3. N.C.G.S. § 13-1 Conditions the Right to Vote on theayment of Court
Costs, Fees, and Restitution

People with felony convictions must pay court cofss, and restitution as “conditions”
of probation, parole, and post-release supervishiC.G.S. 88 15A-1343(b)(9) (probation),
15A-1374(b)(11a)-(11b) (parole), 15A-1368(e)(112X {post-release supervisionyhese costs
can be sizeable and have increased by nearly 40@%tlwe past two decades in North Carolina.
SeeExpert Report of Dr. Traci Burch (“Burch Reporé23. In 1999, a North Carolinian
charged with a felony would face a total of $10@assible court fines and fees, but today “$106
would barely cover two-thirds of the General Cafrfustice fee in district court.ld.

Notwithstanding that the overwhelming majority ointinal defendants in North
Carolina are indigent, the General Assembly hasag a wide array of court costs on those
who are convicted or plead guilty in Superior Cpwtich has jurisdiction over all felony cases.
These costs include a “General Court of Justicé &e$154 plus additional fees for “Facilities”
($30), “telecommunications” ($4), “retirement amdurance benefits of . . . law enforcement
officers” ($6.25), “supplemental pension benefitsieriffs” ($1.25), “services, staffing, and
operations of the Criminal Justice Education arah@irds Commission” ($2), “Pretrial Release

Services” ($15), “arrest or personal service aianal process” ($5), and “DNA” ($2).
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N.C.G.S. 8 7A-304(a)(1)-(13). People unable to thege fees “within 40 days of the date
specified in the court’s judgment” must also pdgte fee of $50.001d. § 7A-304(a)(6).

Among all persons currently on felony probatiomiorth Carolina who owed court costs
as part of their original sentence, the median arnowed in court costs is $573. Baumgartner
Report at 22. For probationers who owed fees gptheir sentence, the median amount owed
in fees is $3401d. And the median amount of restitution owed by ptamners with restitution
obligations is $1,400Id. For persons on parole or post-release supervigiergorresponding
median amounts owed is $40 in fees, $839 in castisc and $1,500 in restitutioid.

Probation, parole, and post-release supervisianialpose additional costs. Each
requires payment of a monthly $40 “supervision"fee.C.G.S. § 15A-1343(b)(6), (c1)
(probation);id. 8 15A-1374(c) (parole)d. 8 15A-1368.4(f) (post-release supervision). These
fees add up. The average person on probatioroweél $1,198 in total supervision fees, and the
average person on parole or post-release supervisibowe $356 in supervision fees.
Baumgartner Report at 22. On top of that, peoplstralso “[p]ay the State of North Carolina
for the costs of appointed counsel, public defenaieappellate defender to represent him in the
case(s) for which he was placed on probation.” .§.S. § 15A-1343(b)(10).

For probationers, failure to pay the amount owedort costs, fees, and restitution
empowers a court to extend the term of probationd-thos the denial of the right to votkl.

8 15A-1344(a), (d). Courts may extend probatiomunfl a total of five years for failure to pay
these amountsld. 8 15A-1342(a). A court may also extend probatmran additional three
years, even if that extends beyond the total figaryprobationary period, “for the purpose of
allowing the defendant to complete a program ditcg®on.” 1d. § 15A-1342(a). Defendants
have no mechanism to appeal these extension osthens they are issued, and people have
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remained on probation—and disenfranchised—for yeaesror. See State v. Hoskina42 N.C.
App. 168, 775 S.E.2d 15 (2015) (finding, after deéendant had completed eight years on
probation, that the trial court lacked jurisdictimenter the three-year extensién).

Notwithstanding high rates of indigence among iitiials convicted of felonies and the
failure of courts to assess ability to pay, pe@wkeregularly subjected to extended periods of
probation for failing to pay court fines. Burchg®et at 22-34. The result is that people remain
disenfranchised based on nothing other than thability to pay court costs and restitution.

4. N.C.G.S. 8§ 13-1 Currently Disenfranchises More thab6,516

Individuals Living in North Carolina Communities, a Grossly
Disproportionate Number of Whom Are African American

Based on data produced by the North Carolina Deyeantt of Public Safety in this case,
N.C.G.S. § 13-1 currently disenfranchises 51,44%q@es who are on probation, parole, or post-
release supervision following a conviction in No@hrolina state court. Baumgartner Report at
5. Of those persons, 40,832 are on probation 2187 & are on parole or post-release
supervision (some are on both probation and pésase supervision)ld. In addition,
according to the most recent federal governmerat, daere are 5,075 persons on some form of
community supervision from a conviction in fedezalrt in North Carolinald. at 6. Thus,
N.C.G.S. § 13-1 currently disenfranchises more 88616 people in totalld. This figure does
not include the unknown number of persons livinglorth Carolina who are disenfranchised
because they are on community supervision fronnaicton in another state’s courtsd.

The policy of disenfranchising people living in MoiCarolina communities

disproportionately harms people of color. Althougfhican Americans represent 21.51% of the

! For persons on post-release supervision, faitugay court courts or restitution can result ino@ation of post-
release supervision, for which the individual carsbnt back to prison and the supervised releagslps tolled
during such re-incarceration. N.C.G.S. § 15A-1368. & (f).
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voting population in North Carolina, they represépt43% of the people disenfranchised while
on probation, parole, or post-release supervisldnat 7. Inevery countyacross the State for
which sufficient data is available, the disenfrasement rate of the African American
population is higher than that of the white popolatwith African Americans being
disenfranchised 2.75 times the rate of whiteswsidt 1d. at 14-15. More than 1.24% of the
total African American voting-age population in foCarolina is disenfranchised as a result of
being on probation, parole, or post-release sugiervi Id. at 7. In 19 different counties, more
than 2% of the African American voting-age popuatis disenfranchised on these baddsat

4, 34-35. African American men, in particular, qgmme a disproportionate percentage of those
disenfranchised. Black men make up 9.2% of thélNGarolina voting-age population, but
comprise 36.6% of non-incarcerated persons whdiaemfranchisedSee idat 7.

B. Procedural History

Plaintiffs filed their Complaint in this action dfovember 20, 2019 and filed a motion to
set an expedited case schedule that same day.eCmiber 3, 2019, Plaintiffs filed an
Amended Complaint, and State Board Defendants agislative Defendants filed their
Answers on January 16, 2020 and January 21, 2620ectively. Both sets of Defendants
initially filed motions to dismiss the Amended Cdaipt, but they withdrew those motions on
January 28, 2020. In turn, Plaintiffs agreed tmatinuance of a hearing that Plaintiffs had
calendared for February 4, 2020 on Plaintiffs’ motio set an expedited case schedule, as the
parties all agreed that the case was ripe andrfappointment of a three-judge panel.

Plaintiffs are six individuals and four organizaisodirectly impacted by N.C.G.S. § 13-
1's disenfranchisement of persons living in Norérdlina communities on probation, parole, or
post-release supervision. Plaintiffs Timothy L@z, Drakarus Jones, Susan Marion, Henry
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Harrison, Ashley Cahoon, and Shakita Norman aréhiNGarolina residents currently or
previously on probation or post-release supervisga a felony conviction. For those still
under supervision, each would be eligible to vate] would exercise their right to vote, if not
for the disenfranchisement lavieeEx. A, Aff. of Timothy Locklear 11 10-11d., Ex. B, Aff.
of Susan Marion f 11-1&l., Ex. D, Aff. of Shakita Norman {1 11-15. Eachladse Plaintiffs
could not vote in North Carolina’s March 2020 prima and will be precluded from voting in
future elections until the conclusion of their patibn or post-release supervisioBee id see
alsoEx. C, Aff. of Henry Harrison { 12-14.

As a consequence of N.C.G.S. § 13-1, the four azgdanal Plaintiffs must divert
scarce resources away from other critical work toweelping North Carolinians with felony
convictions comply with the law and re-register wialowed. The fundamental missions of
Plaintiffs Community Success Initiative, Justicev&e N.C., Inc., and Wash Away
Unemployment are to ensure that persons entangligk icriminal justice system can reintegrate
into society. SeeEx. E, Aff. of Dennis Gaddy 1 8; Ex. F, Aff. of Dia Powell § 6; Ex. G, Aff.
of Corey Purdie 1 9. The current law frustrated thission by raising barriers to rehabilitation
and reintegration. Ex. E 1 19; Ex. F § 23; Ex. B8 Plaintiff North Carolina State Conference
of the NAACP (“NC NAACP?”) is dedicated to the adeament and improvement of the
political, civil, social, and economic status ofied minorities in North Carolina. Ex. H, Aff. of
Anthony Spearman § 8. The current law frustrdtasmission by disproportionately burdening
African Americans.ld. § 29. N.C.G.S. § 13-1 also disenfranchises sontieeoRNorth Carolina

NAACP’s members.ld.
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LEGAL STANDARDS

Summary judgment is appropriate if “there is nougee issue as to any material fact and
[the movant] is entitled to a judgment as a maitéaw.” N.C. R. Civ. P. 56(c).

A preliminary injunction should issue if (1) theapitiff can “show likelihood of success
on the merits of his case,” (2) the plaintiff “ikdly to sustain irreparable loss unless the
injunction is issued,” and (3) a “balancing of gwuities” supports injunctive relieflriangle
Leasing Co. v. McMahor827 N.C. 224, 227, 393 S.E.2d 854, 856-57 (199@;P. Indus., Inc.
v. McClure 308 N.C. 393, 400, 302 S.E.2d 754, 759 (1983).

ARGUMENT
The material facts are undisputed, and Plaintifésemtitled to judgment as a matter of
law that N.C.G.S. § 13-1's disenfranchisement oftN&arolinians on probation, parole, or
post-release supervision violates multiple provisiof the North Carolina Constitution.
Alternatively, the Court should enter a preliminarjunction again enforcement of the law
against such persons pending final resolutioniefattion.
l. The North Carolina Constitution’s Felony Disenfranchisement Clause Does Not

Immunize the General Assembly’s Rights Restoratiostatutes from Compliance
With Other Constitutional Guarantees

Article VI, 8§ 2, cl. 3 of the North Carolina Cortstion provides that “no person
adjudged guilty of a felony . . . shall be permdtte vote unless that person shall be first regtore
to the rights of citizenship in the manner pressliby law.” This provision delegates authority
to the General Assembly to “prescribe[] by law” ttentours of disenfranchisement, but it does
not give the General Assembly unfettered discranoenacting a disenfranchisement scheme.

Rather, in carrying out this delegation, the Geingsgsembly must comply with all other
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provisions of the state constitution, including Bree Elections Clause, the Equal Protection
Clause, the Free Speech and Assembly ClausesharBhh on Property Qualifications.

The understanding that Article VI, § 2, cl. 3 does immunize North Carolina felony
disenfranchisement statutes from constitutionakrevollows from the “basic canon of
constitutional construction . . . [that] separatevsions” of the North Carolina Constitution
must be interpreted “in harmonyN.C. State Bd. of Educ. v. Sta?®5 N.C. App. 514, 529, 805
S.E.2d 518, 527 (20173ff'd, 371 N.C. 149, 814 S.E.2d 54 (2018). As the N@dholina
Supreme Court explained over 80 years ago, “[r]eitiation is a postulate of constitutional as
well as of statutory construction3essions v. Columbus G214 N.C. 634, 200 S.E. 418, 420
(1939);see also Stephenson v. Bartl&885 N.C. 354, 382, 562 S.E.2d 377, 396 (2002{hg
that one provision of the North Carolina Constantrelating to elections, the Whole County
Provision, “must also be reconciled with other lagguirements of the State Constitution”).

Thus, while Article VI, 8§ 2, cl. 3 may authorizeetbeneral Assembly to adogme
form of felony disenfranchisement, it does not emmgothe General Assembly to enact any
disenfranchisement scheme it wishes. For exartimeiGeneral Assembly could not pass a
statute providing that only people of a certaireraex, or religion may regain their voting rights
following a felony conviction. Or “[sJuppose [tli&eneral Assembly] adopted a statute
automatically restoring the right to vote for fesomith a net worth of $100,000 or more but not
for other felons.”Jones v. DeSantig10 F. Supp. 3d 1284, 1302 (N.D. Fla. 20a#)d 950
F.3d 795 (11th Cir. 2020). Nobody would serioudyend the constitutionality of such
legislation. Nor could the General Assembly adepolly arbitrary requirements such as height

or weight thresholds for restoration of voting tigh
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The recent Court of Appeals decisiorHolmes v. Moorg840 S.E.2d 244 (N.C. Ct. App.
2020), recognized as much and forecloses any anmguimet Article VI, 8§ 2, cl. 3 precludes
Plaintiffs’ claims here.Holmesconcerned the State’s voter ID requirements. égals to the
situation here, North Carolina’s Constitution paes that “[v]oters offering to vote in person
shall present photographic identification beforéngy” and explicitly authorizes the General
Assembly to enact implementing legislation. N.©né&l., art. VI, 88 2(4), 3(2). In defending
the implementing legislation, Legislative Defendaand State Board Defendants argued that the
law should be upheld because it was “crafted aadted to fulfill our Constitution’s newly
added mandate that North Carolinians must pregebefore voting.” Holmes 840 S.E.2d at
265. The Court of Appeals rejected this “proffepestification.” Id. “Although the General
Assembly certainly had a duty, and thus a propsification, to enact some form of a voter-1D
law, . . . this mandate alone [could not] justifie tegislature’s choices when it drafted and
enacted S.B. 824 specificallyld. (internal quotation marks omitted). The CourfAppeals
held that, notwithstanding the Constitution’s vdi@rprovisions, any implementing legislation
must comply with North Carolina’s Equal ProtectiOlause, and the plaintiffs established a
strong likelihood that the legislation did not basa of its discriminatory intentd.

In reconciling constitutional provisions like theter ID provision or the felony
disenfranchisement provision with other state dariginal guarantees, this Court must be
guided by the principle that provisions of the Ma@tarolina Constitution relating to elections
“should be liberally construed . . . to promotea élection or expression of th[e] popular will.”
Common Cause v. LewiNo. 18 CVS 014001, 2019 WL 4569584, at *109 (NsGper. Sep. 03,
2019) (quotingvicDonald v. Morrow 119 N.C. 666, 673, 26 S.E. 132, 134 (1896)).]H€T
North Carolina Supreme Court has directed thabmstruing provisions of the Constitution,

20



[courts] should keep in mind that this is a goveentrof the people, in which the will of the
people—the majority—legally expressed, must govetd. (quotingState ex rel. Quinn v.
Lattimore 120 N.C. 426, 428, 26 S.E. 638, 638 (1897)).

The North Carolina Supreme Court applied this mpiecin reconciling competing
constitutional provisions iStephensanThere, the Court held that the North Carolina
Constitution’s “Whole County Provision” for statglislative redistricting should not be
accorded a literal meaning that would conflict wather constitutional voting-rights protections.
SeeStephensgr855 N.C. at 382, 562 S.E.2d at 396. “[A]n apgiien of the [Whole County
Provision] that abrogates the equal right to vatRindamental right under the State
Constitution, must be avoided in order to uphoklghinciples of substantially equal voting
power and substantially equal legislative repregent arising from that same Constitutiorid.
The same principle applies here: Article VI, 23 must be interpreted in a manner consistent
with the North Carolina Constitution’s commitmentmigodied in the Free Elections Clause, the
Equal Protection Clause, the Free Speech and A$gé&itduses, and the Ban on Property
Qualifications—to free and fair elections in whitlembers of North Carolina’s communities
have substantially equal voting power and the efithe people prevails.

Il. N.C.G.S. 8§ 13-1's Disenfranchisement of Individualkiving in North Carolina
Communities Violates the Free Elections Clause

N.C.G.S. § 13-1's disenfranchisement of personsdivn North Carolina communities
violates the Free Election Clause’s mandate tleatiehs in North Carolina faithfully ascertain
the will of the people. Elections do not faithfudscertain the will of the people when more than
56,500 citizens living and working in North Car@insommunities cannot vote. And this
disenfranchisement strikes at the heart of the Eteetions Clause because it disproportionately

strips the right to vote from discrete racial andial classes. The law disenfranchises greater
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than 2% of the African American voting-age populatin at least 19 counties, and it targets
poor persons of all races. The disenfranchisemiepérsons living in the community under
N.C.G.S. 8§ 13-1 is so widespread that, in a staggemumber of elections, it may actually turn
the outcome of the elections. In the 2018 geraeations, for example, there were 16 county-
level elections where the vote margin was smadtlanthe number of persons disenfranchised in
the county due to probation, parole, or post-releagpervision. Because N.C.G.S. § 13-1
interferes with the fundamental right of North Qamans to vote in free elections, strict scrutiny
applies. Defendants have advanced no compelliegast to which the law is narrowly tailored
for indiscriminately removing all persons on probat parole, or post-release supervision from
the electorate that expresses the community’satoleewill at the ballot box.

A. The Free Elections Clause Mandates That Elections iNorth Carolina

Ascertain the Will of the People, and Precludes LagvThat Unduly Interfere
with That Mandate

The North Carolina Constitution’s Free Electiona@e declares that “[a]ll elections
shall be free.” N.C. Const., art. I, 8 10. THmuse, which has no federal counterpart, dates
back to the North Carolina Declaration of Rightd@76. See Common Cauys2019 WL
4569584, at *111. The framers of the DeclaratibRights modeled it on a provision in the
1689 English Bill of Rights stating that “electiohmembers of parliament ought to be fre&d!
(quoting Bill of Rights 1689, 1 W. & M. c. 2 (Eny.seeOrth, supra at 1797-98.

The English Bill of Rights provision responded he king's efforts to manipulate
parliamentary elections by manipulating the comjpmsiof the electorate. J.R. Jon&he
Revolution of 1688 in England 148972); George H. JoneSpnvergent Forces: Immediate
Causes of the Revolution of 1688 in Engl@bdr8(1990). Those efforts led to a revolution, and
after dethroning the king, the revolutionariesealfor a “free and lawful parliament” as a
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critical reform. Grey S. De KreRestoration and Revolution in Britain: A Politiddistory of
the Era of Charles Il and the Glorious Revolutiil, 247-48, 250 (2007). They enacted the
free elections clause to this enfee id.Common Cause€019 WL 4569584, at *111.

In the United States, many states enacted freé@leclauses modeled on the English
Bill of Rights provisions. For instance, Pennsylaadopted its free elections clause in 1776.
See League of Women Voters v. CommonweaithA.3d 737, 806-07 (Pa. 2018). As the
Pennsylvania Supreme Court has explained, Penmsglsdree elections clause reflected “a
desire to secure access to the election proceah pgople with an interest in the communities in
which they lived—universal suffrage—by prohibitiegclusion from the election process of
those without property or financial meansd. at 8072

North Carolina adopted its Free Elections Clausk/ing, and since then has “broadened
and strengthened” the clause to reinforce its graigurpose of preserving the popular
sovereignty of North Carolinian€€ommon Cause€019 WL 4569584, at *111. The original
1776 clause stated that “elections of membergnesas Representatives in the General
Assembly, ought to be free.” N.C. Declaration adiRs, VI (1776). The 1868 Constitution,
which expanded African American political rightseafthe Civil War, revised the clause to state
that “[a]ll elections ought to be free.” N.C. Const. art. 1,08(1868). The 1971 Constitution
revised the clause again to state that “[a]ll é@stshall be free.” N.C. Const. art. I, § 10.
“This change was intended to ‘make [it] clear’ tia Free Elections Clause and the other rights

secured to the people by the Declaration of Ri#resscommands and not mere admonitions’ to

2 Other states with free elections clauses in @istitutions include Arizona, Arkansas, Coloradelaware,
lllinois, Indiana, Kentucky, Maryland, Massachusehllissouri, Montana, Nebraska, New Hampshire, Ntxico,
Oklahoma, Oregon, South Carolina, South Dakotan&ssee, Utah, Vermont, and Virginia.
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proper conduct on the part of the governme@dmmon Cause€019 WL 4569584, at *111
(quotingN.C. State Bar v. DuMon804 N.C. 627, 635, 639, 286 S.E.2d 89, 97 (1982))
Given this text and history, “the meaning of thed-Elections Clause is that elections
must be conducted freely and honestly to ascetfiairty and truthfully, the will of the people.”
Common Cause€019 WL 4569584, at *11@ccord Harper v. Lewisl9 CVS 12667, Order on
Inj. Relief at 7 (N.C. Super. Oct. 28, 2019). As Supreme Court explained 145 years ago,
“[o]ur government is founded on the will of the pés” and [t]heir will is expressed by the
ballot.” People ex rel. Van Bokkelen v. Canadé&y N.C. 198, 220 (1875)). A “free” election,
therefore, must reflect to the greatest extentiplesthe will ofall people living in North
Carolina communitiesld. at 222-23 (the franchise belongs to “every” residas “government
affects his business, trade, market, health, cdngteasure, taxes, property and person”).
North Carolina courts have applied this princiglenvalidate laws that unnecessarily
restrict or burden the right to vote. @tark v. Meylang for instance, the Supreme Court struck
down a law that required primary voters to takeath to support their party’s nominees. 261
N.C. 140, 141, 134 S.E.2d 168, 169 (1964). By bndanditioning voters’ “right to participate
in [@] primary,” the law “violate[d] the constitatnal provision that elections shall be freéd:
at 143, 134 S.E.2d at 170. @ommon CausandHarper, three-judge Superior Court panels
held that partisan gerrymandering violates the Eleetions Clause because it “deprive[s] North
Carolina citizens of the right to vote . . . inalens that are conducted freely and honestly to
ascertain, fairly and truthfully, the will of thegpple.” Common Caus€019 WL 4569584, at
*112; Harper v. LewisOrder on Inj. Relief at 6-7. The panels emplegsithat the right to free

elections that “ascertain . . . the will of the pksj is “a fundamental right of the citizens
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enshrined in our Constitution’s Declaration of Rgjla compelling governmental interest, and a
cornerstone of our democratic form of governme@dmmon Cause€019 WL 4569584, at *2.
B. N.C.G.S. § 13-1's Disenfranchisement of Individualkiving in North

Carolina Communities Infringes Upon the Guarantee 6Free Elections That
Reflect the Will of the People

Just like the invalidated statutes in the abovexay.C.G.S. § 13-1 violates the Free
Elections Clause by preventing elections that “dagg faithfully and truthfully, the will of the
people.” Common Cause€2019 WL 4569584, at *2. The statute denies igji& to vote to more
than 56,516 of “the people” living in North Caraitommunities who are on some form of
probation, parole, or post-release supervisiBaeBaumgartner Report at 6. In at least nine
counties—Cleveland, McDowell, Pamlico, Beaufort,diémn, Sampson, Duplin, Lincoln, and
Scotland Counties—more than 1% of the total voaigg-population is disenfranchised by virtue
of being on probation, parole, or post-release itigien from a state court convictiord. at 10,
34-35. Elections do not faithfully or truthfullyseertain the will of the people when such large
segments of a community cannot vote on its eldetaders.

This disenfranchisement scheme strikes at theafdies Free Elections Clause,
moreover, because of its grossly disproportioniezis on two sets of citizens: racial minorities
and poor persons. Interpreting Pennsylvania’saguals clause, the Pennsylvania Supreme
Court has explained that free election clausestedat the founding were designed “to secure
access to the election process by all people witint@rest in the communities in which they
lived,” “no matter their financial situation or satclass.” League of Women Voterk78 A.3d
at 807. But contrary to this intent, N.C.G.S. 8118 ban falls disproportionately on historically

disadvantaged racial and social classes.
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With respect to the disparate racial impact, N.S.G&.13-1 disenfranchises a grossly
disproportionate number of African Americans livimgNorth Carolina communities. Bwvery
countyin North Carolina for which there is sufficienttddo perform comparisons, the law
disenfranchises a greater percentage of the Afcaarican voting-age population than the
white voting-age population. Baumgartner Repofit4i5. The maps below show these glaring
disparities, as well as the high rates of diseminegaement of African Americans across the State.
The first map depicts the percentage of the taitihg-age population that is disenfranchised in
each county by virtue of being on probation, parotgpost-release supervision from a North
Carolina state court conviction; the second mapvsitbe percentage of the white voting-age
population in each county disenfranchised on theses; and the third map shows the

corresponding percentage of the African Americatmgeage population disenfranchised:
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Percent of the White Population Disenfranchised
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Baumgartner Report at 18-19.

Statewide, more than 1.24% of the total African Aican voting-age population is

disenfranchised by virtue of being on probationpfEg or post-release supervision.

Baumgartner Report at 8-9. In 19 different coumtibe disenfranchisement rate is greater than

2% of the African American voting-age populatidd. at 4, 34-35. In Dare County, the law

disenfranchises greater than 5% of the total Afridanerican voting-age populationd.

Elections cannot “ascertain, faithfully and truthfuthe will of the people” when such large and

disproportionate percentages of one race are baoedvoting. Common Cause€019 WL

4569584, at *2
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N.C.G.S. § 13-1 also reduces access to the frambbiigoor persons of all races. Under
North Carolina law, probation may be extended &ilufe to pay courts costs, fees, or
restitution. And many disenfranchised individualsk the financial means to make the
payments they owe. Burch Report at 32-34. Acatissisenfranchised individuals in North
Carolina who are on probation, the average amowatlan fines, fees, and restitution is $2,441.
Baumgartner Report at 22. Many North Carolinidreséfore just do not have the money
necessary to regain the franchise. Burch Rep@2-&4. Elections cannot be considered “free”
when a large number of citizens are denied thé&ybil cast a ballot for no reason other than
their lack of financial resources.

The large number of disenfranchised persons athhesstate, and the disproportionate
disenfranchisement of discrete racial and socio@ton classes, prevent elections from being
free regardless of whether it swings any particelaction, but the disenfranchisement may
actually be outcome-determinative with alarmingjfrency. In the 2018 general elections alone,
there were 16 elections at the county level wheeenumber of persons disenfranchised while on
probation, parole, or post-release supervisioneds¢he vote margin in the election.
Baumgartner Report 27. For example, the vote margihe Beaufort County Board of
Commissioners race was just 63 votes, but 457 peisang in Beaufort County are
disenfranchisedld. The Lee County Board of Education election wasdzl by a mere 78
votes, with 332 people being disenfranchised in Ceanty because they are probation, parole,
or post-release supervisiofd. The Alleghany County Board of Commissioners rear@e
down to just six votes, and over ten times thatymdieghany County residents are
disenfranchisedld. There can be no assurance that these electionsaéely ascertained the
will of the people.
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Voter registration and turnout data reveals thalzstantial percentage of persons
disenfranchised while living in North Carolina comnities would vote if their rights were
restored. Of the persons currently on probatiamle, or post-release supervision from a state
court felony conviction, 38.5% were registered dbevat some point prior to their conviction.
Burch Report at 4, 9. Moreover, among persons pvRuiously had been disenfranchised but
had their rights restored before the 2016 gendegatien, at least 27.69% voted in the 2016
general electionld. at 17. And this turnout figure would be highendt for the confusion that
exists under current law among persons with felmamyvictions about when their voting rights
are restoredSee, e.gEx. F 11 20-21. Regardless, itis clear that®.8. § 13-1 has the effect
of prevents many thousands of individuals livindNiarth Carolina communities who would
otherwise vote from casting their ballots, potditipreventing the will of the people from
prevailing in elections that affect every aspecdtaify life.

C. N.C.G.S. 8§ 13-1's Disenfranchisement of Individualkiving in North
Carolina Communities Cannot Satisfy Strict Scrutiny

Because the right to free elections is a “fundaalerght of North Carolina citizens,”
Common Cause€019 WL 4569584, at *2, the abridgment of thghtiunder N.C.G.S. § 13-1
triggers strict scrutinySeeNorthampton Cnty. Drainage Dist. No. One v. Bailg®6 N.C. 742,
747, 392 S.E.2d 352, 356 (1990). That is so régssdf the General Assembly’s intent in
passing the law. When statutes implicate statstitational provisions concerning the right to
vote, “it is the effect of the act, and not theemmtion of the Legislature, which renders it void.”
Von Bokkelen73 N.C. at 225-26. The effect of N.C.G.S. § 1i8-tb disenfranchise more than
56,516 North Carolinians, a grossly disproportieraimber of whom are African Americans.

In any event, strict scrutiny would apply here efeghe General Assembly’s intent were

relevant in evaluating a Free Elections Clauserclabn the most basic level, it is undisputed
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that the General Assembly intended to disenfraechlis56,516 persons in North Carolina who
are on probation, parole, or other supervisiongisenfranchisement is no accident. Moreover,
the history of North Carolina’s felony disenfrars#inent scheme, culminating in N.C.G.S. § 13-
1 today, reflects an intentional effort to targdtiéan Americans and poor persorfSee suprat
pp. 4-12; Burton Report at 2-3; Ex. K (Michaux AffIn manipulating the electorate by
disenfranchising groups of voters perceived as sirmlde, N.C.G.S. 8 13-1 resembles the very
English laws that were the impetus for North Caxab original free elections clause.

Defendants therefore must show that the disenfiaactent of individuals on probation,
parole, or post-release supervision under N.C.&13-1 furthers a compelling government
interest and that N.C.G.S. § 13-1 is narrowly taitbto advance that interestommon Cause
2019 WL 4569584, at *2¥orthampton Cnty.326 N.C. at 747.

1. Defendants Have Not Identified Any Compelling Govemment Interest
That the Challenged Scheme Is Narrowly Tailored tAdvance

Given the fundamental importance of the franchtss,hard to conceive of a
“compelling” justification for disenfranchising lge numbers of people who live in communities
across the State. The North Carolina Supreme @agrheld that “[t]he right to vote is the right
to participate in the decision-making process afegoment” among all those in the “body
politic” who “shar[e] an identity” and “humane, emmic, ideological, and political concerns.”
Texfi Indus., Inc. v. City of Fayettevillg01 N.C. 1, 13, 269 S.E.2d 142, 150 (1980). Tiist
of all members of the community to participate @ciding who will set policy in government,
and for the will of the majority of members of tb@mmunity to prevail, “is at the foundation of
a constitutional republic.’ld.; see alsdRoberts v. Cannor20 N.C. 398, 4 Dev. & Bat. (Orig.
Ed.) 256, 260-61 (1839) (explaining that the N&#rolina Constitution embodies the principle

that “all classes of the community should be regmésd, and that every man should be entitled
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to a vote who . . . ha[s] participated in the palbluirthens and have had a residence in the State
long enough to learn its true policy, and to feeirderest in its welfare”).

Defendants have offered no “compelling” interestramoving persons on probation,
parole, or other supervision from the communitypefsons that has the right to choose its
elected leaders in government. They do not asgrpeople on probation, parole, or post-
release supervision are somehow not part of the sammunity as their neighbors who are
eligible to vote. They do not dispute that persomgrobation, parole, or post-release
supervision “sharfe] . . . economic, ideologicald goolitical concerns” with other members of
the community.Texfi Indus.301 N.C. at 13, 269 S.E.2d at 150. And Defersldatnot deny
that the identity of elected officials profoundlffexts the lives of disenfranchised persons in
exactly the same ways it affects their neighbors.

Defendants instead offer a scattershot of otherests purportedly justifying the
disenfranchisement scheme, none of which are serftly compelling or narrowly tailored to
justify stripping the right to vote from tens obtlsands of North Carolinians who live and work
in the community subject to its laws.

Legislative Defendants and State Board Defendaotts d&ssert that the challenged
scheme serves the interest of “implementing” tren&titutional mandate” in Article VI, § 2, cl.
3. SeeEx. |, State Bd. Defs.” Am. Interrog. Resp. aE4; J., Legislative Defs.’ First Supp.
Interrogatory Responses at 4. But as descridebinessquarely rejected the proposition that a
constitutional “mandate” to enact implementing $gfion on a particular subject alone is a
sufficient interest to uphold that legislation.stllike inHolmes “[a]lthough the General
Assembly certainly had a duty, and thus a propsification, to enact some form of” felony
disenfranchisement laws, “this mandate alone cajustfy the legislature’s choices when it
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drafted and enacted [N.C.G.S. § 13-1Hblmes 840 S.E.2d at 265 (internal quotation marks
omitted). Were it otherwise—if the existence ofiéle VI, § 2, cl. 3 allowed the General
Assembly to enact any disenfranchisement schepleased—the General Assembly could tie
rights restoration to an individual’s race, wea#iex, religion, or even height. Put bluntly, “[a]n
official who adopts a constitutional theory thatuMbapprove such a statute needs a new
constitutional theory.”Jones 410 F. Supp. 3d at 1302.

Defendants also assert that N.C.G.S. 8§ 13-1'swseligs]implif[ies] the administrative
process for the restoration of rights of citizepsbii felons who have served their full sentences.”
Ex. | at 4; Ex. J at 4. State Board Defendantslaily assert that the law “avoid[s] confusion
among North Carolinians convicted of felonies awh@n their rights are restored.” Ex. | at 5.
But a desire to simplify the administrative procisssot, by itself, a compelling interest that can
justify the denial of a fundamental right. “[Alastite will not be upheld merely because it serves
the purpose of administrative convenienc8rhith v. Keatqr21 N.C. App. 102, 108, 203 S.E.2d
411, 417 (1974) (citingrontiero v. Richardsod11 U.S. 677, 690 (1973) (“[W]hen we enter
the realm of strict judicial scrutiny, there canrilmedoubt that ‘administrative convenience’ is not
a shibboleth, the mere recitation of which dictatasstitutionality.”). And in any event, tying
rights restoration to the “unconditional dischargé&an individual’s probation, parole, or post-
release supervision creates rather than avoidsisionf. As Diana Powell, CEO and Executive
Director of Plaintiff Justice Served explains irr Bffidavit, she “regularly speak[s] with people
who are confused as to whether or not they aré#ditp vote after having been convicted of a
crime.” Ex. F 1 20. Some individuals “are unsofevhether or not they are on misdemeanor
probation or felony probation,” and others “areunesif their probation has been extended due
to an inability to pay court costs, fees, finesastitution.” Id.; accordEx. G 23 (Purdie aff.)
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A simple rule to avoid any confusion would be tiia person lives in the community, he or she
can vote just like his or her neighboiSeeBurch Report at 37-39.

Defendants contend that disenfranchising indivgluatil they complete their probation,
parole, or post-release supervision helps “pronfiothe “voter registration and electoral
participation” of such individuals. Ex. | at 486x. J at 4. That is nonsensical. Prohibiting
people from voting—in many cases for years—direptiventsvoter registration and electoral
participation for the duration of the disenfraneiment. And the confusion caused by the
disenfranchisement of non-incarcerated persongledwvith the criminal penalties that exist for
voting before one’s rights are restored, causeg/meaaple to “remain incredibly fearful of
casting a ballot eveafter their voting rights have been restored.” Ex.ZLPowell aff.)
(emphasis addeddgeid. (“Many of our clients have expressed to me thay thre afraid to be
prosecuted for inadvertently voting before theyenesmpleted their full probation or post-
release sentence, including paying all of the aasat fines and fees.”); Ex. G { 23 (Purdie aff.)
("Some participants have expressed to me thathiheg a fear of voting and getting
arrested for doing so.”); Jack Heafrested, Jailed and Charged With a Felony. Forivgt
N.Y. Times, Aug. 2, 2018.

Legislative Defendants further claim that N.C.(33.3-1's scheme serves an interest in
“withholding the restoration of voting rights frofelons who have not completed their entire
sentence,” and in “requiring felons to completecalhditions of probation, parole, and post-trial
supervision.” Ex. J at5. State Board Defendassert a similar interest. Ex. | at 5. Buttkisi
tautological: Defendants assert that requiring feetppcomplete the terms of their probation,
parole, or post-release supervision before theywo#mserves an interest in requiring those
people to complete the terms of their probationolea or post-release supervision before they
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can vote. Moreover, any abstract interest in n@p®ople wait until they have “completed their
entire sentence” is not sufficiently compellingustify denying the fundamental right to vote to
tens of thousands of North Carolinians who liveammunities across this State. That is
especially so when “completing” probation can leel tio wealth, rather than to conditions that
the individual can control. And to the extent Defants are arguing that withholding the
franchise encourages completion of post-releaseeotzhtionary terms, they have offered no
evidence whatsoever to substantiate such a claidhtheere is no empirical evidence to support
such a claim in any of the scholarly literatureur@ Report at 22-34. Nor would such an
interest be compelling.

In a similar vein, Defendants contend that thelehgked scheme serves to “withhold[]
the restoration of voting rights from felons whorttit abide by court orders.” Ex. J atSBgEX.
| at 5 (similarly stating that the law “encourad[esmpliance with court orders”). Defendants
have set forth no empirical or other evidence titprospect of disenfranchisement results in
high rates of compliance with court orders, andehg no such evidence in the scholarly
literature. SeeBurch Report at 32. Moreover, the statute “witldfs]” the right to vote from
every individual on probation, parole, and poseask supervision, regardless of whether they
have violated a court order.

Legislative Defendants contend that N.C.G.S. § pBeinotes an interest in “requiring
felons to pay full restitution to their victims #uat their victims are made as whole as possible.”
Ex. J at 4-5. This does not salvage the law foerse reasons. First, the law indiscriminately
disenfranchises all persons on probation, parelppst-release supervision, and not just persons
who owe restitution. Roughly 68% of probationarsrently disenfranchised under N.C.G.S.

§ 13-1 didnot owe any restitution as part of their sentenceunBgartner Report at 23-24.
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Second, even for those individuals who owe resituitthe requirement to pay it before
regaining their voting rights does not serve angrst for the large percentage of these
individuals who simply cannot afford to pay the ambowed. Seed. at 22; Burch Report at 22-
34. For the many disenfranchised persons “who igehucannot pay, and who offer no
immediate prospects of being able to do so,” dreewhisement “erects a barrier without
delivering any money at all.Jones v. Governor of FIg950 F.3d 795, 811 (11th Cir. 2020)
(internal quotation marks omitted). “The Statereztrdraw blood from a stoneld. at 827.

Even if N.C.G.S. § 13-1 were narrowly tailored tseshfranchise only those who could pay but
refuse, speculation about incentivizing peopleayp restitution is not sufficiently compelling to
justify denying the fundamental right to vote.

Finally, State Board Defendants assert that thisicews to N.C.G.S. § 13-1 in the 1970s,
which made rights restoration automatic upon themetion of probation, parole, and other
supervision, served to “[e]liminat[e] or lesserjgteffect of the prior law’s discretionary
determinations as to whether a North Caroliniarvmted of felonies deserves to have his or her
rights restored.” Ex. | at 4. To be sure, remguime requirement that individuals had to petition
a court to have their rights restored was a woathy important measure accomplished by civil
rights leaders of the time. But improving somegpaf a discriminatory, unconstitutional policy
does not supply cover to other unconstitutionalsoaf the policy that remain in place. Indeed,
as Rep. Michaux confirms, despite the best effafrthe civil rights leaders, the 1970s revisions
were a compromise that did not fully cure the dmoratory intent and effects of the prior law.
Ex. K 11 14-20 (Michaux Aff.). Prior disenfranchment laws may have been worse than
today’s, but that is not a compelling interesttfoe continuedrequirement that individuals
complete probation, parole, or post-release sugiervibefore regaining their voting rights.
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2. The State’s Compelling Interest Is in Restoring Vanhg Rights

Not only does the challenged disenfranchisemerdraeffail to advance any compelling
government interest, it causes extensive harmsrgetie disenfranchisement of people living in
the community. The government’s real intereshigetenfranchising people, not
disenfranchising them. The General Assembly itsa#f declared by statute that one of the
primary purposes of sentencing a person convidtadcome is “to assist the offender toward
rehabilitation and restoration to the communityadawful citizen.” N.C.G.S. 8§ 15A-1340.12.

Collateral consequences of felony convictions, agdisenfranchisement of persons
living under community supervision, ensure thatleskhese individuals must still uphold the
duties of citizenship, “their conviction statusegffively denies their rights to participate in sbci
life.” Burch Report at 40 (citation omitted)The stigmas attached to their legal standing ...
impacts their standing as citizens, their politjgatticipation, and their community
involvement.” Id. at 41 (citation omitted). Because the abilitytte is an important marker of
community standing and belonging, the deprivatibwating rights through felony
disenfranchisement hinders the reintegration opfeewith felony convictionsld. Such
disenfranchisement deprives the individual “of¢iisc personality and social dignity,”
demonstrating society’s “indifference to his ins&s2 and sending messages of political and
social exclusion that undermine efforts to reindédgyrid. at 41-42;seeEx. E § 6 (Gaddy aff.)
(“The inability to participate in the democratiopess made me feel as if | was not a citizen.”).

Studies also show that “felony disenfranchisemeaitgases recidivism.” Burch Report
at 42. One study found, based on analysis offdatathe Bureau of Justice Statistics, that
people convicted of felonies in states that permtyeisenfranchise people with such
convictions are ten percent more likely to reoffemthree years than people with felony
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convictions in states that do not permanently diseichise such persons, even after accounting
for individual criminal background and other chaesstics. Id.

Disenfranchising citizens who are not incarcergt@dvho were never incarcerated)
harms not only the individuals who are disenfrasetlithemselves, but also their families and
communities. Burch Report at 42-45. In North aeo(and elsewhere), individuals with
felony convictions are tightly concentrated geogreally: state prisoners are removed from a
small number of block groups (a census categomesponding to roughly 1,000 people, on
average) in the state, and the community superyegdlation also lives in a disproportionately
small number of block groups in the statd. at 43. This geographic concentration has dramatic
effects on neighborhood-level disenfranchisemdaht. In 2008, within the largest five North
Carolina block groups for young adult communityexwgsion, roughly 1 of every 5 people aged
18-34 was living under community supervision argediranchised due to N.C.G.S. § 13Kd.

Living in high-conviction, high-disenfranchisememgighborhoods affects individuals in
many ways, even if they are not convicted and diisenhised themselves. Burch Repaird3.
Voter turnout may decrease through several meamsnis-irst, because “children and
newcomers learn the community’s participatory valas they observe ample instances of
engagement among their family members and peeggghhorhoods that have fewer voters as
role models fail to transmit norms of participateffiectively even to enfranchised residents and
future voters.ld. at 43-44. Second, spouses of people convictéelaiies also lose the
participatory effects of having a partner that gotiel. at 44. Disenfranchisement ripples
throughout households and across generations.

There are other political ripple effects as wédtl.communities with disenfranchisement
laws, convictions reduce the number of voters, tineduces the political power of a
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community. This reduction happens not just by remgpthe disenfranchised individuals from
the voter rolls, but through other mechanisms dk v@ncentrated disenfranchisement also
damages the formal and informal mechanisms of votdilization. Burch Report at 44.
Political parties tend to concentrate their effantplaces where mobilization is more effective
and often fail to mobilize communities with low soa&conomic status memberkl. They tend
to contact people who have voted before, espediatiye who have voted in primaridsl.
Going door-to-door may yield contact with fewerestin high-conviction, high-
disenfranchisement neighborhoods, even thoughebimique is most effective for
mobilization. Id. at 44-45. There are fewer voters available t@esas discussion partners in
such neighborhoods, a factor that also reducesutirid. at 45.

In short, Defendants have not advanced and canivanae any compelling government
interest to which N.C.G.S. § 13-1 is narrowly tesld that justifies removing all persons on
probation, parole, or post-release supervision fiilmebody politic that can vote for this State’s
elected leaders. Because the statute unduly ahdwtijustification subverts the will of the
people, it violates the Free Elections Clause.

[I. N.C.G.S. 8§ 13-1's Disenfranchisement of Individualkiving in North Carolina
Communities Violates North Carolina’s Equal Protecton Clause

N.C.G.S. § 13-1's disenfranchisement of personsdivn North Carolina communities
also violates North Carolina’s Equal ProtectionuSk which provides broader protection for
voting rights than its federal counterpart. Stsiotutiny applies under Article |, 8 19 because, in
multiple different ways, N.C.G.S. § 13-1 deniedass of North Carolinians of “substantially
equal voting power.” The law denies equal votiogvpr (or any voting power) to all persons on
probation, parole, or post-release supervisiomatitig them differently from all other persons

living in the community, and from the subset of doenmunity convicted of a felony but who
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have completed their period of supervision. Theilaependently triggers strict scrutiny under
Article I, 8 19 because it has the intent and eféé@epriving substantially equal voting power

to African Americans. The statute dates backpost-Civil War effort to deny political power

to African Americans, and it continues to work @ended. Statewide, African Americans are
disenfranchised at 2.7 times the rate as whitesjraa number of counties, the
disenfranchisement rate of African Americans isr@ne times that of whites. Finally, the law’s
requirement that people on probation pay finarmilgations to ensure they regain access to the
franchise is an impermissible wealth-based clasgifn for the many people who simply cannot
afford to pay these enormous debts. As with tlee Elections Clause, Defendants cannot meet
their burden to show that these classificationsfgastrict scrutiny.

A. North Carolina’s Equal Protection Clause Provides Geater Protection for
Voting Rights Than its Federal Counterpart

The Equal Protection Clause of the North Carolivagiitution guarantees that “[n]o
person shall be denied the equal protection ofailve; nor shall any person be subjected to
discrimination by the State because of race, codtigion, or national origin.” N.C. Const.,
art. I, 8 19. Itis well-established that “Nortlai@lina’s Equal Protection Clause provides greater
protection for voting rights than federal equaltpotion provisions.”"Common Cause€019 WL
4569584, at *113 (citingtephenson v. Bartle®55 N.C. 354, 377-81 & n.6, 562 S.E.2d 377,
393-96 & n.6 (2002)Blankenship v. BartletB63 N.C. 518, 522-28, 681 S.E.2d 759, 763-66
(2009)). In particular, North Carolina's Equal femtion Clause expansively protects “the
fundamental right of each North Carolinianstdbstantially equal voting powér Stephensagn
355 N.C. at 379, 562 S.E.2d at 394 (emphasis addéd} well settled in this State that the
right to vote on equal terms is a fundamental righd. at 378, 562 S.E.2d at 393 (internal

guotation marks omitted).
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North Carolina courts have repeatedly appliedihigder protection for voting rights to
strike down election laws under Article I, 8 19aedjess of whether they violated federal equal
protection. InStephensagrthe Supreme Court held that the use of singledpeerand multi-
member districts in a redistricting plan violatediéle 1, 8 19—even though such a scheme did
not violate the U.S. Constitution. 355 N.C. at 817& n.6, 562 S.E.2d at 393-95 & n.6. The
Court held that, because the “classification okvsit between single- and multi-member districts
created a “distinction among similarly situatedzeihs” with respect to voting rights, it
“necessarily implicate[d]” the “fundamental righder the State Constitution” to “substantially
equal voting power and substantially equal legigtatepresentation,” triggering strict scrutiny.
Id. at 377-78, 382, 562 S.E.2d at 393-94, 396. Addngscontrary federal precedent, the Court
explained that it is “beyond dispute that [the KMd@arolina Supreme Court] has the authority to
construe the State Constitution differently frora tonstruction by the United States Supreme
Court of the Federal Constitution, as long as dizens are thereby accorded no lesser rights
than they are guaranteed by the parallel fedeosigion.” Id. at 381 n.6, 562 S.E.2d at 395 n.6
(alterations and internal quotation marks omitted).

In Blankenshipthe Supreme Court held that Article I, § 19 maesl@ne-person, one-
vote in judicial elections, even though “the federaurts have articulated that the ‘one-person,
one-vote’ standard is inapplicable to state judigiections” under the U.S. Constitution. 363
N.C. at 522-24, 681 S.E.2d at 762-64. The Cowssed that “[t]he right to vote on equal terms
in representative elections . . . is a fundamerghat” under the North Carolina Constitution and
thus “triggers heightened scrutinyld. And in Common Causehe three-judge Superior Court
panel held that extreme partisan gerrymanderinigtés Article |, 8 19 by “denying equal
voting power” to “similarly situated citizens,” evéhough the U.S. Supreme Court has declined
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to hold that partisan gerrymandering violates fablequal protection guarantees. 2019 WL
4569584, at *113-18.

B. N.C.G.S. § 13-1's Disenfranchisement of Individualkiving in North
Carolina Communities Triggers Strict Scrutiny Under Article I, 8 19

Under Article I, 8 19, strict scrutiny applies whegither: (1) a “classification
impermissibly interferes with the exercise of adamental right,” or (2) a statute “operates to
the peculiar disadvantage of a suspect claSsephensgr855 N.C. at 377, 562 S.E.2d at 393
(internal quotation marks omittedjccordNorthampton Cnty.326 N.C. at 746, 392 S.E.2d at
355. Thus, if a statute interferes with the exsa@f a fundamental right—such as the right to
“substantially equal voting power’—for an identlfia group of people, strict scrutiny applies
even if the affected group is not a suspect cl&sphensgr855 N.C. at 379, 562 S.E.2d at 394,
accord Northampton Count®26 N.C. at 747, 392 S.E.2d at 356.

N.C.G.S. 8 13-1 deprives a group of North Carofisiaf substantially equal voting
power, and thus triggers strict scrutiny under deti, 8 19, in four independent ways. First, the
statute creates a class of people living in Nodhoina communities who, unlike all of their
neighbors, have no voting power. Second, the lawiges for differential treatment within the
set of persons who have a felony conviction anel ilivNorth Carolina communities, allowing
those who have completed their probation, paraletleer supervision to vote but denying the
right to vote to those who have not. Third, thege has the intent and effect of discriminating
against African Americans, depriving the African Antan community of substantially equal
voting power. In this respect, the statute algmérs strict scrutiny because it “operates to the
peculiar disadvantage of a suspect clastéphensqr355 N.C. at 377, 562 S.E.2d at 393
(internal quotation marks omitted). Fourth, in ditioning the right to vote on the ability to pay

fines, fees, and restitution, the statute creatampermissible wealth-based classification.
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1. The Law Denies Substantially Equal Voting Power tdndividuals
Living in North Carolina Communities on Probation, Parole, or Post-
Release Supervision

On its face, N.C.G.S. § 13-1 creates a class a&operliving in North Carolina
communities who are treated differently from vilty@veryone else with respect to their right to
vote. Voting-age persons who are on probatiorglpaor post-release supervision following a
felony conviction are denied the right to vote,ikmltheir neighbors not on probation, parole, or
post-release supervision. These two groups semdkiials to the same schools, work in the same
offices, pay the same taxes, and can attend the pahtical rallies and demonstrations, but only
one group can vote.

N.C.G.S. § 13-1 deprives this class of people bé®ntially equal voting power. They
have no “voting power” at all, even though they ‘akected [by] and directly interested in”
who wins office the same as “those who are perchitbevote.” Cipriano v. City of Houma395
U.S. 701, 706 (1969) (striking down statute thatritain[ed] a classification which excludes
otherwise qualified voters who [were] substantiahd directly interested in the [election
outcome]”). Because N.C.G.S. § 13-1 facially azeat distinction among citizens that
“implicates” the “fundamental right under the St@enstitution” to “substantially equal voting
power,” it triggers strict scrutiny under Art. 1,1®. Stephensgr855 N.C. at 377-78, 382, 562
S.E.2d at 393-94, 396ge also Kramer v. Union Free Sch. Dist. Nq.3% U.S. 621, 627
(1969) (“[1]f a challenged state statute grantsrigbt to vote to some bona fide residents of
requisite age and citizenship and denies the fisath others, the Court must determine

whether the exclusions are necessary to promatenaelling state interest.”).
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2. The Law Provides for Unequal Voting Power Among Indviduals with
Felony Convictions Living in North Carolina Communities

N.C.G.S. 8§ 13-1 also discriminates within the stub$@ersons living in North Carolina
communities who have prior felony convictions. pleowith felony convictions who have
completed their probation, parole, or post-releageervision can vote, but those who have not
are denied any voting power. These two groupssamalarly situated.” Stephensgr855 N.C.
at 378, 562 S.E.2d at 393-94. The people in baibgs have felony convictions, have been
deemed by the State safe to return to societyliamadnd work amongst their communities. The
denial of substantially equal voting power to oh¢hese two similarly situated groups of North
Carolinians triggers strict scrutiny undgtephensanSeed.

3. The Law Deprives African Americans Living in North Carolina
Communities of Substantially Equal Voting Power

N.C.G.S. § 13-1 independently is subject to ssictitiny because the statute has the
intent and effect of discriminating against AfricAmericans. A plaintiff bringing a race
discrimination claim under Art. I, 8 19 “need nbbsgv that discriminatory purpose was the sole
or even a primary motive for the legislation, jtist it was a motivating factor.Holmes 840
S.E.2d at 254-55 (internal quotation marks omitté@iscriminatory purpose may often be
inferred from the totality of the relevant factsciuding the fact, if it is true, that the law bgar
more heavily on one race than anothdd? (internal quotation marks omitted).

As detailed in the export report of Dr. Vernon Buwtone of the nation’s foremost
historians on southern voting rights, North Car@brfelony disenfranchisement scheme was
designed largely to target African Americans, drat tntent carries through to this dayee
supraat pp. 4-12 (recounting history). The 1875 and71lprovisions allowing broad-based

felony disenfranchisement were adopted as pam ealicitly racist campaign to reverse the
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gains of Reconstruction and to deny the franclus&ftican Americans. Burton Report at 24-
45; supraat pp. 5-8. The effort was “a calculated and aehle attempt to disenfranchise black
voters in the face of the Fifteenth Amendment.”rtBo Report at 35. That intent was well-
recognized at the timdd. at 24-45. And while in the 1970s the efforts afrtit Carolina’s first
African American representatives since Reconsioaded to procedural reforms to facilitate the
re-enfranchisement process for eligible persomseahmepresentatives were unable to obtain
changes to the law that would fully purge it ofrasist origins and effect. Ex. K {1 14-20
(Michaux Aff.). Those racist origins and effectere@ well known at the timeld. The civil

rights leaders thus sought to provide for autonrastoration upon release from incarceration as
opposed to completion of probation, parole, and-pelsase supervision and payment of all
fines and fees. But those efforts were stymiedualing by the same politicians who opposed
integration and who opposed the Voting Rights Adt; seeBurton Report at 49-51.

To this day, the scheme to suppress the politicadep of African Americans through
felony disenfranchisement laws has worked as iend here is no genuine dispute that the
continued disenfranchisement of individuals follogitheir release from incarceration has a
“disproportionate impact” on African Americans irofth Carolina.Holmes 840 S.E.2d at 255
(internal quotation marks omitted). As the beldvart demonstrates, African Americans
comprise 21.51% of the voting-age population intN&@arolina, but 42.43% of those who are

disenfranchised while on probation, parole, or jpelgase supervision.
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Voting-Age Population Disenfranchised Individuals

This grossly disparate impact exists not just state, but in virtually every county
across the state. As mentioned, in every countysadhe state for which there is sufficient data
to perform comparisons, N.C.G.S § 13-1's disenfngs@mnent of non-incarcerated persons strips
the right to vote from a greater percentage ofAfieean American voting-age population than
the white voting-age population. Baumgartner Repbfi4-15. In 44 counties, the
disenfranchisement rate of African Americans isrdlieee times greater than it is for whited.
at 16. In Durham County, the disenfranchisemewet o African Americans is 5.82 times that of
whites, in Wake County it is 6.21, in Buncombe Gguhis 6.93, in Mecklenburg County it is
an astonishing 7.26, and topping the list is Ora@genty, where the disenfranchisement rate for
African Americans is 7.82 times greater than fortes Id.

These startling disparities have serious conse@seioc the political representation of

African Americans and their communities. AfricamA@rican communities do not have
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“substantially equal voting power” and the “the sarapresentational influence or ‘clout” when
so many members of their community cannot v@&phensqgr855 N.C. at 377-79, 562 S.E.2d
at 393-94.

4. The Law Denies Substantially Equal Voting Power Basd on Wealth

Strict scrutiny independently applies becausedhedreates a wealth-based classification
for voting. As “conditions of probation,” a defeard must “[p]ay the costs of court, any fine
ordered by the court, and make restitution.” N.S.& 15A-1343(b)(9). Faliling to pay
authorizes a multi-year extension of the term obation—and thus a multi-year extension of
the denial of the right to votdd. 8 15A-1342(a), 1344(a), (d). N.C.G.S. § 13-1 ttesies the
right to vote to people who have otherwise complé¢he terms of their probation, parole, or
post-release supervision but cannot afford to pay tourt fines, fees, or restitution, while
similarly situated people whzanafford to pay regain their right to vote.

It is well-settled that equal protection precludestate from denying a person the right to
vote “on account of his economic statusiarper v. Va. State Bd. of Electiqrg83 U.S. 663,

668 (1966). That principle “bars a system whicbledes” from the franchise “those unable to
pay a fee.”ld. As the Eleventh Circuit recently explained inanjng a Florida statute that
disenfranchised people with felony convictions luhigy repaid fines and fees, “the basic right
to participate in political processes as voters @tidates cannot be limited to those who can
pay for a license.”Jones 950 F.3d at 817. A state denies equal proteCudrenever it makes
the affluence of the voter or payment of any feelactoral standard.Harper, 383 U.S. at 666.

That is exactly what N.C.G.S. § 13-1 does. “[Slarly situated felons who have
otherwise completed their sentences except fopdlyenent of [fines, fees, and restitution] ... are
treated differently on account of their inabilitypay.” Jones 950 F.3d at 820. Two North
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Carolinians could be convicted of the same crireegive the same sentence, and each complete
all other terms of their probation, but the perseith money in the bank will be re-
enfranchised,” and the person “who can’t [pay] wdhtinue to be barred.ld. Accordingly, the
law denies “substantially equal voting power” tm#arly situated persons based only on their
financial means, triggering strict scrutingtephensgr855 N.C. at 378, 562 S.E.2d at 393-94.

Strict scrutiny separately applies because “disgrdinisement is a continuing form of
punishment,” and “heightened scrutiny is triggendebn the State alleviates punishment for
some, but mandates that it continue for othersdaslely on account of wealthJones 950
F.3d at 819-20. “[T]he state may not treat crirholefendants more harshly on account of their
poverty.” Id. at 818. And “[c]ontinued disenfranchisement @disputably punitive in nature.”

Id. at 819. North Carolina thus “has implemented altheclassification that punishes those
genuinely unable to pay fees, fines, and restiuti@re harshly than those able to pay—that is,
it punishes more harshly solely on account of vireatind it does so by withholding access to
the franchise.”ld. 817. “Felons who are unable to pay (and who maveeasoned prospect of
being able to pay) will remain barred from votingpeatedly and indefinitely, while for those
who can pay, the punishment will immediately comarn end.”ld. at 820.

The wealth classification imposed under N.C.G.$34 is no small matter. Across all
probationers, the median total amount owed in fe&stt costs, restitution, and supervision fees
is $2,441. Baumgartner Report at 22. These fiahobligations are prohibitive for a
substantial percentage of disenfranchised persongy about half of people released from
North Carolina prisons are employed a year after tlelease. Burch Report at 32.

N.C.G.S. § 13-1's disparate effects based on weadhrrefutable, and Plaintiffs need

not show discriminatory intent to succeed on tigisat protection claim. “The Supreme Court
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has squarely held that [the] intent requiremenpliaable to race discrimination claims “is not
applicable in wealth discrimination casesddnes 950 F.3d at 828 (citinyl.L.B. v. S.L.J.519
U.S. 102, 126 (1996)). But in any event, N.C.&33-1 traces its roots in part to a deliberate
attempt to prevent poor persons from voting. BuRport at 3, 34.

C. N.C.G.S. 8§ 13-1's Disenfranchisement of Individualkiving in North
Carolina Communities Cannot Pass Strict Scrutiny Uder Article I, 8 19

For the same reasons described in relation torée Eection Clause, N.C.G.S. § 13-1's
disenfranchisement of individuals living in Nortlai®@lina communities cannot pass strict
scrutiny for purposes of Plaintiffs’ equal protecticlaims. Defendants have not identified any
compelling government interest to which the statsitgarrowly tailored that justifies
categorically denying voting power to all persamsb in North Carolina communities while on
probation, parole, or post-release supervisiBae suprat pp. 29-34. There is never a
compelling state interest (or any interest) inmtitenally discriminating against citizens on the
basis of race, particularly in the realm of votmghts. SeeN.C. Const. art. I, § 19 (“[no] person
be subjected to discrimination by the State becatisgce”). Nor could there be any compelling
state interest (or any interest) in discriminatagginst citizens on the basis of wealth in the
realm of punishment or voting rightsiarper, 383 U.S. at 668Jones 950 F.3d at 810-11.

V. N.C.G.S. 8§ 13-1's Disenfranchisement of Individualkiving in North Carolina
Communities Violates North Carolina’s Freedom of Spech and Assembly Clauses

N.C.G.S. 8§ 13-1 independently must be struck doggabse it violates North Carolina
Freedom of Speech and Association Clauses. Alti@8 12, 14. Voting is a form of core
political speech protected under the North Cardlioastitution, and N.C.G.S. § 13-1 constitutes
a direct ban on such speech by persons on probatoole, or post-release supervision.

N.C.G.S. § 13-1 likewise precludes such persomma fissociating with a political party. The
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statute is no different from a law that banned @eson probation, parole, or post-release
supervision from leafleting, donating money to &tal campaign, or giving a speech about
policy issues in the public park. Such laws untjaeably would be stuck down, and N.C.G.S.
§ 13-1 must be as well.

A. Irrespective of Federal Law, Voting Is a Form of Potected Speech and
Association Under the North Carolina Constitution

“North Carolina Constitution’s Free Speech Clauserjgles broader rights than does
federal law.” Common Cause€019 WL 4569584, at *118 (citingorum v. Univ. of N..C
through Bd. of Governoy830 N.C. 761, 782, 413 S.E.2d 276, 290 (1982#ns v. Cowanl22
N.C. App. 181, 183-84, 468 S.E.2d 575, 577af8d, 477 S.E.2d 926 (N.C. 1996)). “The
words ‘shall never be restrained’ are a direct eabguarantee of each citizen's right of
freedom of speech.Corum 330 N.C. at 781, 413 S.E.2d at 289. Thus, whiteh the North
Carolina Constitution and the United States Caumstih contain similar provisions,” this State’s
courts “are not bound by the opinions of the fedeoarts” on matters concerning free speech
and associationEvans 122 N.C. App. at 183-84, 468 S.E.2d at 577.

Of relevance here, “[v]oting for the candidate oé choice and associating with the
political party of one’s choice are core meansadaiitigal expression protected by the North
Carolina Constitution’s Freedom of Speech and Fmeedf Assembly Clauses.Common
Cause 2019 WL 4569584, at *119. “Voting provides o#is a direct means of expressing
support for a candidate and his view$d: As the North Carolina Supreme Court explained in
Van Bokkelenthe people “express[]” their will “by the ballbt73 N.C. at 220.

“[T]he Freedom of Assembly Clause independentbtgxts [individuals’] voting and
their association with [a political party].Common Cause€019 WL 4569584, at *120. “Just as

voting is a form of protected expression, bandoggether with likeminded citizens in a political
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party is a form of protected associationd. And like North Carolina’s Free Speech Clause, the
Freedom of Assembly Clause differs from the Firstehdment and provides the people with the
explicit power to “instruct their representatives\N.C. Const. Art. |, 8 12. “[F]or elections to
express the popular will, the right to assemble @ndsult for the common good must be
guaranteed.” John V. Orth, The North Carolina&@obnstitution 48 (1995).

B. N.C.G.S. 8§ 13-1's Disenfranchisement of Individualkiving in North
Carolina Communities Violates Article I, 88 12 andl4

People living in North Carolina communities while probation, parole, or post-release
supervision have the same free speech rights wartiete |, 8 14 as all other North Carolinians.
They have the right to attend a protest, to hardlieus on issues of public importance, or to
phone bank on behalf of their preferred candidaBg. N.C.G.S. § 13-1 bans these individuals
from expressing their views at the ballot box, degyhem the right to engage in core protected
speech.Common Caus&€019 WL 4569584, at *119. Such disenfranchisdrderctly censors
core political speech, which occupies “such a Isigius” that it deserves “the fullest and most
urgent” protection.Winborne 136 N.C. App. at 198, 523 S.E.2d at 153 (intequaitation
marks omitted)see alsd_ewis v. Rapp220 N.C. App. 299, 305, 725 S.E.2d 597, 602 (2012
(“Political speech regarding a public election lashe core of matters of public concern”
entitled to constitutional protection (internal gatmon marks omitted)).

Because voting is a form of core political expressN.C.G.S. § 13-1 is no different
from a statute banning persons on probation, paoolpost-release supervision from speaking
their views in the town square. Nobody would sgsig dispute that such a statute is
unconstitutional.See Packingham v. North Carolint37 S. Ct. 1730 (2017) (invalidating
statute barring sex offenders from all social mediaiolating the First Amendment). Nor is

there any doubt that a statute banning personsalpagion, parole, or post-release supervision
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from making political donations would be struck doan free speech grounds. And if such a
statute would trigger strict scruting,fortiori N.C.G.S. 8§ 13-1 must as well. Donating money to
a candidate cannot receive greater free speechgtimots than voting for that same candidate.

N.C.G.S. § 13-1 also severely burdens the riglpiotifical association of persons on
probation, parole, or post-release supervision.th@mmost basic level, such persons are
precluded from registering to vote, and are therehipited from becoming members of the
North Carolina Democratic Party or North CarolingpRblican PartySee Common Cauyse
2019 WL 4569584, at *76 (explaining that “[tjhe NEI3 members include every registered
Democratic voter in North Carolina”). “[B]Jandingdether with likeminded citizens in a
political party is a form of protected association, at *120, and inhibiting persons from
registering with a political party interferes wite right to association. Moreover, in preventing
people living in North Carolina communities fromtvg, N.C.G.S. 8§ 13-1 burdens the ability of
such persons teffectivelyassociate with others who share the same poldiwdlpolicy views.
See idat *122. It hampers the ability of all such persdo elect public officials who share their
policy preferences and will translate those prefees into legislation.

Because N.C.G.S. § 13-1 burdens—or outright banss-déthousands of people living
in North Carolina communities from engaging in cpaditical speech and association protected
under Article I, 88 12 14, the statute is subjecittict scrutiny.State v. Petersilie334 N.C.

169, 184, 432 S.E.2d 832, 840 (1993) (restrictmmgolitical speech are subject to strict
scrutiny);accordHest Techs., Inc. v. State ex rel. Perd?@6 N.C. 289, 298, 749 S.E.2d 429,

436 (2012). For the reasons explained above, [dafds cannot satisfy strict scrutiny.
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V. N.C.G.S. § 13-1's Conditioning the Right to Vote ofrinancial Payments Violates
the North Carolina Constitution’s Ban on Property Qualifications

Article I, 8 11 of the North Carolina Constitutipnovides that, “[a]s political rights and
privileges are not dependent upon or modified mpprty, no property qualification shall affect
the right to vote or hold office.” This clauseadtshes that, “[u]lnder North Carolina law,
property interests alone cannot establish votiglgtsl” Texfi Indus., Inc. v. City of Fayetteville
44 N.C. App. 268, 273, 261 S.E.2d 21, 25 (19@ff)d, 301 N.C. 1, 269 S.E.2d 142 (1980).

The framers of North Carolina’s Constitution deertteglban on property qualifications
for voting “essential in the establishment of a endemocratic form of governmentRoberts
20 N.C. 398, 4 Dev. & Bat. (Orig.Ed.) at 260-61 ehsures that “all classes of the community
should be represented, and that every man showddtiiked to a vote who should possess a
sufficient degree of independence and legal diserednd who should have participated in the
public burthens and have had a residence in the Btag enough to learn its true policy, and to
feel an interest in its welfare.Id.

“Money, of course, is a form of propertyReiter v. Sonotone Corpi42 U.S. 330, 338
(1979);see alsiMcCullen v. Daughtry190 N.C. 215, 129 S.E. 611, 613 (1925) (similar).
Across various constitutional provisions, money atiter financial assets are treated as
“property.” See, e.gDeBruhl v. Mecklenburg Cty. Sheriff's Offi@s9 N.C. App. 50, 56, 815
S.E.2d 1, 5 (2018) (due process claukepntz v. St. Johns River Water Mgmt. D870 U.S.
595, 613-14 (2013) (takings clause). There isamgofor defining “property” under North
Carolina’s ban on property qualifications any diéiatly. The plain text of the provision
encompasses all forms of “property,” and applyimg provision to include money accords with

its original intent as well. Financial qualificatis exclude “classes of the community” from the
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franchise, the precise evil that the ban on prgparalifications sought to prevenRoberts 20
N.C. 398, 4 Dev. & Bat. (Orig.Ed.) at 260-61.

By disenfranchising people based on failure togayrt costs, fees, and restitution,
N.C.G.S. 8§ 13-1 violates the constitutional barpoperty qualifications. A person may have
otherwise completed all terms of their probatiaut, the probation and accompanying
disenfranchisement may be extended solely bechaeggerson does not have enough money to
pay all of their obligations. In other words, gtatute’s requirement that a person receive an
“unconditional discharge” from probation effectiyekquires that a person own a particular
amount of money—equal to the total amount they mwedsts, fees, and restitution—in order to
ensure they will regain their voting rights. Thatste thus directly makes “political rights and
privileges . . . dependent upon . . . property Vimlation of Article I, § 11.

A property qualification of any degree is unconsitinal, but the onerous and frequently
prohibitive nature of the property qualificationsder N.C.G.S. § 13-1 bears emphasis. As
described, the median total amount of financiaigathlons that probationers owe is $2,441.
Baumgartner Report at 22. There can be no gemlispaite that numerous North Carolinians
simply do not have enough money to pay their coosts, fees, and restitution, and thus do not
have enough money to ensure that they can regaimright to vote.

VI. If Necessary, the Equities Strongly Favor a Prelinmary Injunction

While Plaintiffs have established that they aretiedtto summary judgment as a matter
of law, this Court alternatively should issue alipmaary injunction. Plaintiffs are, at a
minimum, likely to succeed on the merits, and theitees strongly support an injunction to

ensure that tens of thousands of North Carolinseiasiot wrongly disenfranchised in November.
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A. Plaintiffs Are Likely to Succeed on the Merits

For the reasons explained above, plaintiffs am\liko succeed on their challenge to
N.C.G.S. 8 13-1's disenfranchisement of personsdivn North Carolina communities.

B. Plaintiffs Will Suffer Irreparable Harm Absent an | njunction

Absent a preliminary injunction, Plaintiffs areKdly to sustain irreparable loss.”
Triangle Leasing327 N.C. at 227, 393 S.E.2d at 856. “Courtsin@ly deem restrictions on
fundamental voting rights irreparable injuryi-folmes 840 S.E.2d at 266 (quotihgague of
Women Voters of N.C. v. North Carolji69 F.3d 224, 247 (4th Cir. 2014)). “[Dliscrirabory
voting procedures in particular are the kind ofaes violation of the Constitution for which
courts have granted immediate reliefd. (quotingLeague of Women Voters of N.@69 F.3d
at 247) (alterations omitted). “The need for imméelrelief is especially important” in the
context of voting rights because “once the electiocurs, there can be no do-over and no
redress.”ld. (quotingLeague of Women Voters of N.Z69 F.3d at 247). “The injury to these
voters is real and completely irreparable if noghmdone to enjoin the law.Id. (quoting
League of Women Voters of N.T69 F.3d at 247) (alterations omitted).

In recent years, numerous courts in North Cardisae applied this principle to
preliminarily enjoin laws that restricted accessh® franchise or otherwise threatened to impede
free and fair electionsSee, e.gHolmes 840 S.E.2d 244 (entering preliminary injunction
against voter ID law)N.C. State Conf. of NAACP v. Coop2019 WL 7372980 (M.D.N.C. Dec.
31, 2019) (same}iarper, 19 CVS 12667, Order on Inj. Relief (entering pnehary injunction
against use of gerrymandered congressional dstrsttion NC v. Strach216 F. Supp. 3d 597
(M.D.N.C. 2016) (granting preliminary injunctiong&ding voter registration procedures);

Poindexter v. Stragi324 F. Supp. 3d 625 (E.D.N.C. 2018) (prelimiryaeihjoining North
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Carolina statute removing third party candidatesifballot);N.C. State Conf. of the NAACP v.
N.C. State Bd. of Election2016 WL 6581284 (M.D.N.C. Nov. 4, 2016) (grantprgliminary
injunction against purging of voters from voteristgation lists);City of Greensboro v. Guilford
Cty. Bd. of Electionsl20 F. Supp. 3d 479 (M.D.N.C. 2015) (issuingipmglary injunction
against law restructuring Greensboro city elecjions

Failing to enjoin N.C.G.S. § 13-1 will cause iraegble harm just like the laws in all of
the above cases. Unless enjoined, N.C.G.S. 8vill-prevent more than 56,500 individuals
living in North Carolina communities from voting the November 2020 general election, which
will feature contests for President, U.S. Senatd,the entire Council of State. “The injury to
these voters is real and completely irreparalbeihfing is done to enjoin the lawHolmes 840
S.E.2d at 266 (internal quotation marks omittethese voters will have forever lost the
opportunity—and their right—to vote on the eleckealders who will decide life-and-death
matters over the next few years, such as accdssatthcare, school funding, environmental
regulations, and countless other critically impottiasues.

Indeed, Plaintiffs in this case have articulategldcute harms they and other members of
the community will suffer absent an injunction. r Fostance, Plaintiff Shakita Norman is a
single mother who “would like to be able to effebange in the community,” and particularly to
improve its public schools for her children, buCNG.S. § 13-1 “prevents [her] voice from being
heard.” Ex. D {1 11. Plaintiff Susan Marion, whasiconvicted of a drug offense after losing
her home and car in Hurricane Florence, explaiasiftshe were able to vote, she would “feel
that [she] would be able to voice [her] opiniont&asl of feeling strangled.” Ex. B  13. Corey
Purdie from Plaintiff Wash Away Unemployment simijaattests that the individuals he serves
“feel silenced, voiceless, and powerless by thebility to vote.” Ex. G § 18.
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“Disenfranchisement prevents justice-involved indials from advocating for themselves, their
families, and their communities in the most dingaly possible: participation in the democratic
process.”ld. § 16.

The harms that will be incurred without an injuantare not limited to the individuals
who are disenfranchised, but extend to their sumdowg communities. African American
communities in particular will suffer harms frometbontinued enforcement of N.C.G.S. § 13-1
given the grossly disproportionate impact of thve ém African Americans in North Carolina.
As Rev. Dr. T. Anthony Spearman of the North CaralState Conference of the NAACP
explains in the attached affidavit, “[w]hile votirga personal, individual right, its collective
impact is of course far greater.” Ex. H 1 29. J4kh and unfair probation and post-release
felony disenfranchisement laws . . . are respoeadinl racial disparities in democratic
participation and representation in [North Cardlihdd. § 12. A preliminary or permanent
injunction is necessary to prevent the harms tleatiNCarolina’s African American
communities have suffered for far too long fronofet disenfranchisement.

C. The Balance of Equities Strongly Favors a Prelimingy Injunction

Finally, “a careful balancing of the equitieg\’E.P. Indus.308 N.C. at 400, 302 S.E.2d
at 759, weighs decidedly in favor of a preliminanynction. “[T]he public interest . . . favors
permitting as many qualified voters to vote as j{ss Holmes 840 S.E.2d at 266 (internal
guotation marks omitted). “[F]Javoring enfranchisarh. . . is always in the public interest.”
Action NG 216 F. Supp. 3d at 648 (internal quotation markgted). That maxim follows from
the bedrock principle that “[f]air and honest eleas are to prevail in this stateMcDonald
119 N.C. at 673, 26 S.E. at 134. Plaintiffs seekimdicate not only their own interest, but the
paramount public interest in ensuring that NorthoGiaa’'s 2020 elections reveal, “fairly and
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truthfully, the will of the people."Common Cause€019 WL 4569584, at 2. An injunction
prohibiting the enforcement of N.C.G.S. § 13-1 aghpersons on probation, parole, or post-
release supervision is necessary to fulfill thahdae.

Corey Purdie of Wash Away Unemployment best ergléne import of striking down
N.C.G.S. § 13-1: “give people hope and they wilhtvep contribute; give people a voice and
they will speak; give people their rights and tel exercise them.” Ex. G | 24.

CONCLUSION

For the foregoing reasons, Plaintiffs request tiiatCourt enter summary judgment
declaring N.C.G.S. § 13-1 unconstitutional to tkieet it prevents persons on probation, parole,
or post-release supervision from voting in Northdllaa elections, and enjoin enforcement of
N.C.G.S. § 13-1 against persons on probation, paoolpost-release supervision for the

November 2020 and all future elections.
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Respectfully submitted this the 8th day of May, @02

FORWARD JUSTICE

/s/ Daryl Atkinson

Daryl Atkinson (NC Bar # 39030)
Whitley Carpenter (NC Bar # 49657)
400 W Main St., Suite 203

Durham, NC 27701
daryl@forwardjustice.org

Counsel for Plaintiffs
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| hereby certify that | have this day served aycofpthe foregoing to counsel for
Defendants vi@-mail addressed to the following persons at the follmnaddresses which are
the last addresses known to me:

Brian D. Rabinovitz Paul M. Cox

114 W. Edenton St. Olga Vysotskaya

Raleigh, NC 27603 114 W. Edenton St.

BRabinovitz@ncdoj.gov Raleigh, NC 27603
pcox@ncdoj.gov

Counsel for Legislative Defendants OVysotskaya@ncdoj.gov

Counsel for State Board Defendants

This the 8th day of May, 2020.
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