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Appeal	
  to	
  FOIA	
  Request	
  CBP-­‐2019-­‐072432	
  
	
  
The	
  CBP’s	
  final	
  response	
  letter	
  dated	
  10/19/19	
  regarding	
  FOIA	
  Request	
  No.	
  CBP-­‐
2019-­‐072432	
  is	
  fraught	
  with	
  inaccuracies.	
  This	
  appeal	
  is	
  based	
  on	
  the	
  grounds	
  that	
  
not	
  only	
  did	
  the	
  CBP	
  fail	
  to	
  conduct	
  an	
  adequate	
  search	
  based	
  on	
  the	
  detailed	
  
request	
  parameters,	
  but	
  furthermore	
  failed	
  to	
  preserve	
  evidence	
  when	
  a	
  request	
  for	
  
preservation	
  of	
  evidence	
  had	
  been	
  timely	
  provided	
  to	
  the	
  Department	
  of	
  Homeland	
  
Security.	
  	
  
	
  
First,	
  the	
  final	
  response	
  letter	
  references	
  only	
  Mr.	
  Eiswerth’s	
  request	
  for	
  video	
  and	
  
audio,	
  stating	
  only	
  that	
  the	
  retention	
  period	
  for	
  video	
  and	
  audio	
  footage	
  is	
  90	
  days	
  
from	
  the	
  date	
  of	
  the	
  incident.	
  This	
  response	
  completely	
  ignores	
  and	
  fails	
  to	
  address	
  
Mr.	
  Eiswerth’s	
  request	
  for,	
  not	
  only	
  audio/	
  video,	
  but	
  all	
  documents,	
  photographs,	
  
and	
  correspondence	
  related	
  to	
  Mr.	
  Eiswerth’s	
  detention.	
  The	
  request	
  even	
  defines	
  
the	
  term	
  “DOCUMENTS”	
  and	
  goes	
  so	
  far	
  as	
  to	
  give	
  examples	
  of	
  the	
  term	
  
“correspondence.”	
  The	
  original	
  request	
  and	
  attachment	
  are	
  again	
  uploaded	
  to	
  this	
  
appeal.	
  	
  
	
  
Second,	
  on	
  May	
  4,	
  2019,	
  Mr.	
  Eiswerth’s	
  prior	
  counsel	
  electronically	
  submitted	
  a	
  
request	
  for	
  preservation	
  of	
  evidence	
  to	
  the	
  Homeland	
  Security	
  Task	
  Force	
  Officer	
  
responsible	
  for	
  the	
  subject	
  detention.	
  As	
  Mr.	
  Eiswerth	
  was	
  detained	
  on	
  March	
  26,	
  
2019,	
  this	
  notice	
  was	
  timely	
  submitted	
  well	
  within	
  the	
  90-­‐day	
  retention	
  period	
  for	
  
all	
  audio	
  and	
  video	
  regarding	
  the	
  incident.	
  Under	
  federal	
  law,	
  therefore,	
  the	
  CBP	
  was	
  
put	
  on	
  notice	
  not	
  to	
  destroy	
  any	
  evidence	
  related	
  to	
  this	
  incident	
  and	
  is	
  now	
  
answerable	
  for	
  any	
  conduct	
  to	
  the	
  contrary.	
  Apple	
  v.	
  Samsung	
  (2012)	
  888	
  F.	
  Supp.	
  
2d	
  976,	
  990.	
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