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March 25, 2019 

SUBMITTED ELECTRONICALLY 

 

Ms. Clarice Julka 

U.S. Department of the Interior, Office of the Secretary 

MS-7328, MIB 

1849 C Street, NW 

Washington, D.C. 20240 

(202) 513-0765 

 

Re: Freedom of Information Act Request for Records Pertaining to an Actual or Possible 

Review or Assessment of Climate Change, Including Climate Science 

 

Dear Ms. Julka: 

 

Environmental Defense Fund (“EDF”) respectfully requests records, as that term is described at 

5 U.S.C. § 552(f)(2) of the Freedom of Information Act (“FOIA”), of the U.S. Department of the 

Interior (“DOI” or the “Agency”), relating to any efforts or activities involving the White 

House—including but not limited to the National Security Council—pertaining to an actual or 

possible review or assessment of climate change, including climate science and climate change 

impacts.1 In this letter, the term “climate review” encompasses the efforts or activities, 

individually or collectively, described in the immediately preceding sentence. The term “climate 

review participants” refers to any panel, group, team, committee, or individuals conducting, 

leading, planning, discussing, or participating in a climate review. 

 

This FOIA request covers records relating to any climate review, including but not limited to:  

 

 the purpose of any climate review 

                                                             

1 The subject of this request includes, but is not limited to, any activities pertaining to the formation or operation of a 

“Presidential Committee on Climate Security.” 
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 the process of coordinating, organizing, and executing any climate review 

 the identities of any climate review participants 

 whether or not to conduct a climate review through a federal advisory committee 

 the purpose and nature of the Agency’s involvement in, or association with, any climate 

review 

 participation in any climate review by any DOI employee(s) 

 any meetings or discussions about a climate review any DOI employee(s) have attended, 

or have been scheduled, invited, or directed to attend 

 efforts or activities pertaining to—or involvement in—any climate review by any 

official(s) or employee(s) of any other federal agencies 

 the necessary or preferred qualifications or credentials for climate review participants 

 any materials that are being considered for review, including but not limited to: the 

Fourth National Climate Assessment,2 the Pentagon Climate Change Report,3 the 2019 

Worldwide Threat Assessment,4 and the IPCC Special Report5 

 the method or means by which climate review participants may review any materials 

 any potential work product of any climate review, or climate review participants, written 

or otherwise 

 any intended use of any work product of any climate review 

 any expected timeline for activities related to any climate review, including delivery of 

any work product 

 whether and what information or work product developed by any climate review, or 

climate review participants, will be made public 

 any information pertaining to the budget or expenses of any climate review, including 

allotted travel expenses and per diem for climate review participants 

 

For the purposes of this request, “records” means information of any kind, including internal and 

external communications, writings (handwritten, typed, electronic or otherwise produced, 

                                                             

2 U.S. Global Change Research Program, Climate Science Special Report: Fourth National Climate Assessment 

(2017) [hereinafter NCA4 Volume I], https://science2017.globalchange.gov/downloads/CSSR2017_FullReport.pdf; 

USGCRP, Fourth National Climate Assessment, Volume II: Impacts, Risks, and Adaptation in the United States 

(2018) [hereinafter NCA4 Volume II], https://nca2018.globalchange.gov/downloads/NCA4_2018_FullReport.pdf.   

3 Department of Defense, Report on Effects of a Changing Climate to the Department of Defense (Jan. 2019), 

https://partner-mco-archive.s3.amazonaws.com/client_files/1547826612.pdf.   

4 Daniel R. Coats, Worldwide Threat Assessment of the US Intelligence Community (Jan. 29, 2019), 

https://www.dni.gov/files/ODNI/documents/2019-ATA-SFR---SSCI.pdf.  

5 Intergovernmental Panel on Climate Change, Special Report on Global Warming of 1.5°C (Oct. 6, 2018), 

https://www.ipcc.ch/sr15/.  
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reproduced or stored), letters, memoranda, correspondence,6 notes, applications, completed 

forms, studies, reports, reviews, guidance documents, policies, telephone conversations, 

telefaxes, e-mails (and any attachments thereto), any means of instant messaging, text messages, 

documents, databases, drawings, graphs, charts, photographs, minutes of meetings, electronic 

and magnetic recordings of meetings, and any other compilation of data from which information 

can be obtained. Without limitation, the records requested include records relating to the topics 

described above at any stage of development, whether proposed, draft, pending, interim, final or 

otherwise. All of the foregoing are included in this request if they are in the possession of or 

otherwise under the control of the Agency, any of its offices, or any of its custodians. 

 

If any of the Agency employees are using personal email or instant messenger accounts to 

conduct Agency matters, EDF respectfully requests that the Agency search those personal 

accounts, and produce responsive records found therein, in addition to searching and providing 

records from each employee’s official Agency email or instant messenger account. 

 

EDF respectfully requests that the Agency search records from November 1, 2018, through the 

date when the Agency conducts its search for responsive records. 

 

If any of the records sought in this request are deemed by the Agency to be properly withheld 

under a FOIA exemption, 5 U.S.C. § 552(b), please provide EDF with an explanation, for each 

such record or portion thereof, sufficient to identify the record and the particular exemption(s) 

claimed. 

 

Request for Expedited Processing 

 

EDF respectfully seeks expedited processing pursuant to 5 U.S.C. § 552(a)(6)(E) and 43 C.F.R.  

§ 2.20(a)(2), which applies when “there is an urgency to inform the public about an actual or 

alleged Federal Government activity and the request is made by a person primarily engaged in 

disseminating information.” In support of this request, I certify that the following statements are 

true and correct to the best of my knowledge and belief: 

 

1. EDF engages in extensive, daily efforts to inform the public about matters involving 

environmental policy, including climate science and climate change impacts. For 

example, EDF has multiple channels for distributing information to the public, including 

through direct communication with its more than 2 million members and supporters, 

                                                             

6 “Correspondence” includes, but is not limited to, correspondence transmitted through electronic platforms such as 

messaging applications or storage of documents in commonly accessible locations. “Correspondence” also includes 

transmissions where the individual whose records are searched is the sender or recipient, regardless of whether such 

individual is the sole, primary, or intended recipient. 
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press releases, blog posts, active engagement on social media, and frequent appearances 

by staff in major media outlets.7 

 

2. Efforts to initiate a climate review within the White House are active and ongoing, as 

evidenced by a recent White House discussion on the topic, to which officials from 

several agencies were invited.8 

 

3. The climate review has garnered significant media coverage and elicited concerns from a 

wide range of stakeholders and observers for, among other reasons, the possibility that it 

would not utilize sound scientific research and processes.9  

 

4. According to reports, the climate review may be led by National Security Council Senior 

Director William Happer—who “is not formally trained as a climate scientist,” and who 

co-founded an organization that seeks to “counter this myth that CO2 is a dangerous 

                                                             

7 See, e.g., Rama Zakaria, Clean Power Plan “Replacement” Will Increase Carbon Pollution in Many States – New 

Study, EDF Climate 411 Blog (Feb. 13, 2019), http://blogs.edf.org/climate411/2019/02/13/clean-power-plan-

replacement-will-increase-carbon-pollution-in-many-states-new-study/; Moms Clean Air Force Senior Director 

Dominique Browning, This Coal Lobbyist Should Not Run the E.P.A., N.Y. Times (Jan. 14, 2019), 

https://www.nytimes.com/2019/01/14/opinion/epa-trump-andrew-wheeler.html; Ilissa Ocko, Record-Warm Oceans: 

How Worried Should We Be?, EDF Voices (Feb. 22, 2019), https://www.edf.org/blog/2019/02/22/record-warm-

oceans-how-worried-should-we-be; Monika Barcikowska, Heatwaves to Become More Deadly and Increase Global 

Inequality, EDF Climate 411 Blog (Jan. 24, 2019), http://blogs.edf.org/climate411/2019/01/24/heatwaves-to-

become-more-deadly-and-increase-global-inequality/; Martha Roberts, Trump Administration Ends Talks with 

California, Presses Ahead with Clean Car Standards Rollback, EDF Climate 411 Blog (Feb. 21, 2019), 

http://blogs.edf.org/climate411/2019/02/21/trump-administration-ends-talks-with-california-presses-ahead-with-

clean-car-standards-rollback/.     

8 Juliet Eilperin and Missy Ryan, White House Prepares to Scrutinize Intelligence Agencies’ Finding That Climate 

Change Threatens National Security, The Washington Post (Feb. 20, 2019), 

https://www.washingtonpost.com/national/health-science/white-house-readies-panel-to-assess-if-climate-change-

poses-a-national-security-threat/2019/02/19/ccc8b29e-3396-11e9-af5b-b51b7ff322e9_story.html. 

9 See, e.g, Letter from Rep. Smith et al. to President Trump on Proposed Climate Change Panel (Feb. 28, 2019), 

https://science.house.gov/sites/democrats.science.house.gov/files/documents/2.28.19%20Letter%20to%20Trump%2

0Secret%20Climate%20Panel.pdf; Alice Hill, Trump’s New Climate Panel is a Waste of Time and Money, CNN 

(Mar. 2, 2019), https://www.cnn.com/2019/03/02/opinions/trumps-new-climate-panel-is-a-waste-of-time-and-

money-hill/index.html; Renae Reints, The Trump Administration Doesn’t Want Its New Climate ‘Advisory Panel’ to 

Abide by Public Records, Fortune (Feb. 25, 2019), http://fortune.com/2019/02/25/trump-climate-advisory-panel/; 

Chris D’Angelo, Meet the Ostriches Under Consideration for Trump’s Anti-Science Climate Panel, Huffington Post 

(Feb. 26, 2019), https://www.huffpost.com/entry/trump-climate-change-panel_n_5c7470c6e4b0bf16620250d4; Brett 

Samuels, Dozens of Ex-officials Warn Trump Against White House Panel on Climate Change, The Hill (Mar. 5, 

2019), https://thehill.com/policy/energy-environment/432675-dozens-of-ex-officials-warn-trump-against-white-

house-panel-on; Ray Mabus, Don’t Ignore Military Advice on Climate Change, Mr. President, Military Times (Mar. 

7, 2019), https://www.militarytimes.com/opinion/commentary/2019/03/07/dont-ignore-military-advice-on-climate-

change-mr-president/.  
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pollutant”10—and would entail reexamination of the best and latest scientific 

understanding of our nation’s most significant environmental challenge. 

 

5. Organizing this climate review in a nontransparent or unbalanced manner could 

undermine the mandates and safeguards that have historically guided U.S. climate 

science. In contrast, the recent Climate Science Special Report released by the U.S. 

Global Change Research Program utilized a process of “continuous and transparent 

participation of scientists and stakeholders across regions and sectors” and implemented 

extensive quality assurance procedures.11 Additionally, Volume II of the Fourth National 

Climate Assessment, produced by “[a] team of more than 300 federal and non-federal 

experts,” “was thoroughly reviewed by external experts and the general public,” 

including “[a]n expert external peer review of the whole report . . . performed by an ad 

hoc committee of the National Academies of Sciences, Engineering, and Medicine.”12 

 

6. In addition to the reports cited above, our nation’s top environmental agency has 

repeatedly and extensively reviewed climate science, basing its conclusions on 

transparent, rigorous, and peer-reviewed research. Examples of the Environmental 

Protection Agency’s analysis include: 

 Endangerment and Cause or Contribute Findings for Greenhouse Gases Under 

Section 202(a) of the Clean Air Act: “The Administrator has determined that the 

body of scientific evidence compellingly supports this finding” “that greenhouse 

gases in the atmosphere may reasonably be anticipated both to endanger public 

health and to endanger public welfare.”13 

 Standards of Performance for Greenhouse Gas Emissions From New, Modified, 

and Reconstructed Stationary Sources: Electric Utility Generating Units: “The 

EPA has carefully reviewed these recent [major scientific] assessments” released 

since the Endangerment Finding. “The findings of the recent scientific 

assessments confirm and strengthen the conclusion that GHGs endanger public 

health, now and in the future.”14 

EPA’s reviews of robust, peer-reviewed scientific assessments have consistently 

bolstered the conclusion that anthropogenic greenhouse gases pose a severe risk to human 

health and welfare. Given the significant and widespread interest in this area, the public 

needs immediate access to information about efforts to review or scrutinize assessments 

                                                             

10 See Eilperin & Ryan, supra note 8.  

11 USGCRP, NCA4 Volume I at 2. 

12 USGCRP, NCA4 Volume II at 2. 

13 74 Fed. Reg. 66,496, 66,497 (Dec. 15, 2009). 

14 80 Fed. Reg. 64,510, 64,517-18 (Oct. 23, 2015). 
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that our foremost environmental agency has previously undertaken in a sound, thorough, 

and conclusive manner—and that have already been upheld by the U.S. Court of Appeals 

for the D.C. Circuit.15 

 

7. Moreover, the Department of Defense and U.S. intelligence community have published 

numerous reports identifying climate change as a serious threat to national security. 

Examples include: 

 Department of Defense, Report on Effects of a Changing Climate to the 

Department of Defense (2019): “The effects of a changing climate are a national 

security issue with potential impacts to Department of Defense missions, 

operational plans, and installations.”16 

 Department of Defense, Climate-Related Risk to DoD Infrastructure Initial 

Vulnerability Assessment Survey (SLVAS) Report (2018): “DoD looks at climate 

through the lens of its mission. From that perspective, changes in climate affect 

national security in several ways.”17 

 National Intelligence Council, Implications for U.S. National Security of 

Anticipated Climate Change (2016): “Climate change and its resulting effects are 

likely to pose wide-ranging national security challenges for the United States . . . 

over the next 20 years through . . . [t]hreats to the stability of countries, 

[h]eightened social and political tensions, [a]dverse effects on food prices and 

availability, [i]ncreased risks to human health, [n]egative impacts on investments 

and economic competitiveness, [and] [p]otential climate discontinuities and 

secondary surprises.”18 

 Department of Defense, National Security Implications of Climate-Related Risks 

and a Changing Climate (2015): “[C]limate change is an urgent and growing 

threat to our national security, contributing to increased natural disasters, refugee 

flows, and conflicts over basic resources such as food and water. These impacts 

                                                             

15 Coalition for Responsible Regulation v. EPA, 684 F.3d 102, 119-22 (D.C. Cir. 2012). 

16 Report on Effects of a Changing Climate to the Department of Defense, supra note 3, at 2.  

17 Department of Defense, Climate-Related Risk to DoD Infrastructure Initial Vulnerability Assessment Survey 

(SLVAS) Report at 7 (Jan. 2018), https://climateandsecurity.files.wordpress.com/2018/01/tab-b-slvas-report-1-24-

2018.pdf.  

18 National Intelligence Council, Implications for U.S. National Security of Anticipated Climate Change at 3 (Sept. 

2016), 

https://www.dni.gov/files/documents/Newsroom/Reports%20and%20Pubs/Implications_for_US_National_Security

_of_Anticipated_Climate_Change.pdf.  
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are already occurring, and the scope, scale, and intensity of these impacts are 

projected to increase over time.”19 

These reports, and many others,20 highlight the inextricable link between climate change 

and national security. Given the importance of national security to the public, it is 

essential that federal government analyses of climate change impacts be conducted in a 

transparent, credible, and rigorous manner, and that the public be fully informed about 

the government’s approach.   

 

8. Many federal agencies have portfolios that include climate-related rulemakings. An 

opaque or scientifically flawed review of climate science could adversely affect these 

portfolios and jeopardize the mission and work of these agencies. 

 

9. Any review of climate science must be subjected to public scrutiny and input. The public 

must understand early on how any climate review is being envisioned and organized, in 

addition to any advice or work product resulting from that review. The public should 

have an opportunity to see and respond to the requested records before the climate panel 

has completed significant work. Expedited processing is necessary to achieve that end. 

 

Request for Fee Waiver 

 

As a non-partisan, non-profit organization that provides information that is in the public interest, 

EDF respectfully requests a waiver of fees associated with this request. FOIA provides for 

records to be furnished without charge “if disclosure of the information is in the public interest 

because it is likely to contribute significantly to public understanding of the operations or 

activities of the government and is not primarily in the commercial interest of the requester.”21 

As explained below, we are not seeking information for any commercial purpose, and the records 

received will contribute to a greater public understanding of issues of considerable public 

interest. 

 

EDF’s fee waiver request satisfies each of the factors enumerated in DOI’s FOIA regulations.22 

First, the subject of EDF’s request “concern[s] the operations or activities of the Federal 

                                                             

19 Department of Defense, National Security Implications of Climate-Related Risks and a Changing Climate at 3 

(Jul. 2015), https://climateandsecurity.files.wordpress.com/2014/01/15_07_24-dod_gcc_congressional-report-on-

national-security-implications-of-climate-change.pdf.  

20 See Defense, The Center for Climate & Security (last visited Mar. 15, 2019), available at 

https://climateandsecurity.org/resources/u-s-government/defense/; Intelligence, The Center for Climate & Security 

(last visited Mar. 15, 2019), available at https://climateandsecurity.org/resources/u-s-government/intelligence/.  

21 5 U.S.C. § 552(a)(4)(A)(iii).  

22 43 C.F.R. § 2.48(a), (b).  
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government”23 because it seeks records created by or shared with a government agency in the 

context of a government-conducted review of the science demonstrating the existence of a major 

national security threat. EDF has requested memoranda, emails, correspondence, and other 

records with a direct and clear connection to this consequential government-conducted review. 

According to the Department of Justice’s FOIA guidelines, “in most cases records possessed by 

a federal agency will meet this threshold.”24 

 

Second, disclosure of the information sought by this request is “likely to contribute to an 

understanding of those operations or activities.”25 EDF seeks records that would illuminate the 

purpose, form, substance, and timeline of the government’s contemplated climate review. Very 

little concrete information about this review is publicly available, and the records sought are not, 

to EDF’s knowledge, already in the public domain. Therefore, any records released by the 

Agency will increase public understanding.  

 

Further, EDF has the ability and intent to effectively convey this information to the broader 

public.26 EDF regularly communicates with our more than two million members and supporters, 

as well as with the broader public, about topics of importance to human health and the 

environment.27 EDF has more than 180,000 followers on Twitter and more than 330,000 

followers on Facebook, providing ample pathways for distributing information. EDF also has in-

house staff with expertise in climate science and policy who engage in frequent public 

communication about the implications of climate analyses.28 Moreover, in addition to its own 

                                                             

23 43 C.F.R. § 2.48(a)(1). 

24 U.S. Department of Justice, DEPARTMENT OF JUSTICE GUIDE TO THE FREEDOM OF INFORMATION 

ACT: FEES AND FEE WAIVERS, at 27 (Aug. 23, 2013), 

https://www.justice.gov/sites/default/files/oip/legacy/2014/07/23/fees-feewaivers.pdf.  

25 43 C.F.R. § 2.48(a)(2). 

26 See id. § 2.48(a)(2)(iv), (v). 

27 See, e.g., Fred Krupp, By Mapping Its Own Air Pollution, London Can Help Cities Worldwide, EDF Voices (Jan. 

18, 2019), https://www.edf.org/blog/2019/01/18/mapping-its-own-air-pollution-london-can-help-cities-worldwide; 

Nat Keohane, You’re Not Imagining This – Politicians in Washington are Actually Talking Climate Again, EDF 

Voices (Mar. 14, 2019), https://www.edf.org/blog/2019/03/14/youre-not-imagining-politicians-washington-are-

actually-talking-climate-again; Martha Roberts, Andrew Wheeler Takes the Helm at EPA. What’s Next for Crucial 

Safeguards?, EDF Climate 411 Blog (Mar. 7, 2019), http://blogs.edf.org/climate411/2019/03/07/andrew-wheeler-

takes-the-helm-at-epa-whats-next-for-crucial-safeguards/; Susanne Brooks & Elgie Holstein, Accelerating Clean 

Energy Innovation is Key to Solving the Climate Crisis, EDF Climate 411 Blog (Mar. 14, 2019), 

http://blogs.edf.org/climate411/2019/03/14/accelerating-clean-energy-innovation-is-key-to-solving-the-climate-

crisis/; Ben Levitan & Lance Bowman, New Attorneys General are Good News for Public Health and the 

Environment in 2019, EDF Climate 411 Blog (Jan. 9, 2019), http://blogs.edf.org/climate411/2019/01/09/new-

attorneys-general-are-good-news-for-public-health-and-the-environment-in-2019/. 

28 See, e.g., Casey Ivanovich, Six Takeaways from the New Climate Report, EDF Climate 411 Blog (Oct. 8, 2018), 

http://blogs.edf.org/climate411/2018/10/08/six-takeaways-from-the-new-climate-report/; Ilissa Ocko, It’s Now, It’s 

A-8

Case 1:19-cv-03286   Document 1-1   Filed 10/31/19   Page 9 of 104

https://www.justice.gov/sites/default/files/oip/legacy/2014/07/23/fees-feewaivers.pdf
https://www.edf.org/blog/2019/01/18/mapping-its-own-air-pollution-london-can-help-cities-worldwide
https://www.edf.org/blog/2019/03/14/youre-not-imagining-politicians-washington-are-actually-talking-climate-again
https://www.edf.org/blog/2019/03/14/youre-not-imagining-politicians-washington-are-actually-talking-climate-again
http://blogs.edf.org/climate411/2019/03/07/andrew-wheeler-takes-the-helm-at-epa-whats-next-for-crucial-safeguards/
http://blogs.edf.org/climate411/2019/03/07/andrew-wheeler-takes-the-helm-at-epa-whats-next-for-crucial-safeguards/
http://blogs.edf.org/climate411/2019/03/14/accelerating-clean-energy-innovation-is-key-to-solving-the-climate-crisis/
http://blogs.edf.org/climate411/2019/03/14/accelerating-clean-energy-innovation-is-key-to-solving-the-climate-crisis/
http://blogs.edf.org/climate411/2019/01/09/new-attorneys-general-are-good-news-for-public-health-and-the-environment-in-2019/
http://blogs.edf.org/climate411/2019/01/09/new-attorneys-general-are-good-news-for-public-health-and-the-environment-in-2019/
http://blogs.edf.org/climate411/2018/10/08/six-takeaways-from-the-new-climate-report/
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capacity to convey information to the public,29 EDF shares important data with journalists to 

help enhance public knowledge.30 We are thus well-qualified and well-positioned to present the 

information in the records to the public in an accessible manner. 

 

Third, disclosure of the information will “significantly contribute to the understanding of a 

reasonably broad audience of persons interested in the subject.”31 There is significant public 

interest in the climate review, as evidenced by the current and widespread news coverage 

following its recent announcement.32 Climate science illuminates the public’s understanding of 

the grave threats to the health and welfare of the American people presented by uncontrolled 

greenhouse gas emissions. Any review aimed at undermining this science, especially one 

organized at the highest levels of the federal government and with possible major ramifications 

for public policy, is therefore of broad public interest and concern. Further, this review purports 

to be concerned with climate science’s implications for national security, which is undoubtedly a 

significant public interest. Concrete information regarding the climate review is nonetheless 

scarce, and reports indicate government maneuvering to facilitate secrecy and avoid public 

scrutiny.33 Given the importance and salience of, and widespread interest in, a review of climate 

science, records responsive to this request would be of interest to a broad public audience.  

Fourth, “the public’s understanding of the subject in question will be enhanced to a significant 

extent by the disclosure.”34 As mentioned above, official, concrete information regarding the 

                                                             

Us, It’s Not Over – The Top 7 Takeaways from the New Climate Change Report, EDF Climate 411 Blog (Nov. 15, 

2017), http://blogs.edf.org/climate411/2017/11/15/its-now-its-us-its-not-over-the-top-7-takeaways-from-the-new-

climate-change-report/.  

29 See, e.g., Promoting Government Transparency, Environmental Defense Fund (last updated Jan. 10, 2019), 

https://www.edf.org/climate/promoting-government-transparency.  

30 See, e.g., Ryan Beene, White House Told EPA to Ready California Autos Challenge in 2017, Bloomberg (June 1, 

2018), https://www.bloomberg.com/news/articles/2018-06-01/white-house-told-epa-to-ready-california-

autoschallenge-in-2017 (reporting information disclosed through an EDF FOIA request); Ellen Knickmeyer, Emails 

Show Cooperation Among EPA, Climate-Change Deniers, Assoc. Press (May 26, 2018), 

https://apnews.com/64cd37b0503440c0b92e6ca075f87dd4 (same); Michael Biesecker, Emails: Pruitt Monitored 

Changes to EPA Webpages on Climate, Assoc. Press (Feb. 2, 2018), 

https://www.apnews.com/85e69300761040a2995f5b457f2ac9f4 (same); Coral Davenport & Eric Lipton, Scott 

Pruitt Is Carrying Out His E.P.A. Agenda in Secret, Critics Say, N.Y. Times (Aug. 11, 2017), 

https://www.nytimes.com/2017/08/11/us/politics/scott-pruitt-epa.html (same). 

31 43 C.F.R. § 2.48(a)(3). 

32 See, e.g., supra note 9. 

33 See Juliet Eilperin et al., White House to Set Up Panel to Counter Climate Change Consensus, Officials Say (Feb. 

24, 2019), https://www.washingtonpost.com/national/health-science/white-house-to-select-federal-scientists-to-

reassess-government-climate-findings-sources-say/2019/02/24/49cd0a84-37dd-11e9-af5b-

b51b7ff322e9_story.html?utm_term=.20132e0cb382.  

34 43 C.F.R. § 2.48(a)(4). 
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proposed climate review is scarce, and reports indicate that the government may structure the 

climate review so as to avoid the transparency requirements of the Federal Advisory Committee 

Act.35 Records responsive to this request would represent a significant increase in the level of 

information regarding the climate review. 

 

Finally, EDF is a non-partisan, non-profit organization, and does not have a commercial interest 

in acquiring this information.36  

 

Accordingly, we respectfully request that the documents be furnished without charge. 

 

For ease of administration and to conserve resources, we will accept documents produced in a 

readily accessible electronic format. In the event EDF’s request for a fee waiver is denied or if 

you have any questions about this request, please contact me immediately by telephone at (202) 

572-3318 or by email at blevitan@edf.org. 

 

 

Respectfully submitted, 

 

Benjamin Levitan 

Lance Bowman 

 

Environmental Defense Fund 

1875 Connecticut Avenue, NW 

Suite 600 

Washington, D.C. 20009 

 

                                                             

35 See Eilperin, supra note 33. 

36 43 C.F.R. § 2.48(b). 
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1875 Connecticut Avenue, NW 

Washington, DC 20009 

T 202 387 3500 

F 202 234 6049 

edf.org 

New York, NY / Austin, TX / Bentonville, AR / Boston, MA / Boulder, CO / Raleigh, NC   

Sacramento, CA / San Francisco, CA / Washington, DC / Beijing, China / La Paz, Mexico 

Totally chlorine free 100% post-consumer recycled paper 

 

March 25, 2019 

SUBMITTED ELECTRONICALLY 

 

National Oceanic and Atmospheric Administration 

Public Reference Facility (SOU1000) 

1315 East-West Highway (SSMC3) 

Room 9719 

Silver Spring, MD 20910 

 

Re: Freedom of Information Act Request for Records Pertaining to an Actual or Possible 

Review or Assessment of Climate Change, Including Climate Science 

 

Dear National Freedom of Information Officer: 

 

Environmental Defense Fund (“EDF”) respectfully requests records, as that term is described at 

5 U.S.C. § 552(f)(2) of the Freedom of Information Act (“FOIA”), of the National Oceanic and 

Atmospheric Administration (“NOAA” or the “Agency”), relating to any efforts or activities 

involving the White House—including but not limited to the National Security Council—

pertaining to an actual or possible review or assessment of climate change, including climate 

science and climate change impacts.1 In this letter, the term “climate review” encompasses the 

efforts or activities, individually or collectively, described in the immediately preceding 

sentence. The term “climate review participants” refers to any panel, group, team, committee, or 

individuals conducting, leading, planning, discussing, or participating in a climate review. 

 

This FOIA request covers records relating to any climate review, including but not limited to:  

 

 the purpose of any climate review 

 the process of coordinating, organizing, and executing any climate review 

                                                             

1 The subject of this request includes, but is not limited to, any activities pertaining to the formation or operation of a 

“Presidential Committee on Climate Security.” 
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 the identities of any climate review participants 

 whether or not to conduct a climate review through a federal advisory committee 

 the purpose and nature of the Agency’s involvement in, or association with, any climate 

review 

 participation in any climate review by any NOAA employee(s) 

 any meetings or discussions about a climate review any NOAA employee(s) have 

attended, or have been scheduled, invited, or directed to attend 

 efforts or activities pertaining to—or involvement in—any climate review by any 

official(s) or employee(s) of any other federal agencies 

 the necessary or preferred qualifications or credentials for climate review participants 

 any materials that are being considered for review, including but not limited to: the 

Fourth National Climate Assessment,2 the Pentagon Climate Change Report,3 the 2019 

Worldwide Threat Assessment,4 and the IPCC Special Report5 

 the method or means by which climate review participants may review any materials 

 any potential work product of any climate review, or climate review participants, written 

or otherwise 

 any intended use of any work product of any climate review 

 any expected timeline for activities related to any climate review, including delivery of 

any work product 

 whether and what information or work product developed by any climate review, or 

climate review participants, will be made public 

 any information pertaining to the budget or expenses of any climate review, including 

allotted travel expenses and per diem for climate review participants 

 

For the purposes of this request, “records” means information of any kind, including internal and 

external communications, writings (handwritten, typed, electronic or otherwise produced, 

reproduced or stored), letters, memoranda, correspondence,6 notes, applications, completed 

                                                             

2 U.S. Global Change Research Program, Climate Science Special Report: Fourth National Climate Assessment 

(2017) [hereinafter NCA4 Volume I], https://science2017.globalchange.gov/downloads/CSSR2017_FullReport.pdf; 

USGCRP, Fourth National Climate Assessment, Volume II: Impacts, Risks, and Adaptation in the United States 

(2018) [hereinafter NCA4 Volume II], https://nca2018.globalchange.gov/downloads/NCA4_2018_FullReport.pdf.   

3 Department of Defense, Report on Effects of a Changing Climate to the Department of Defense (Jan. 2019), 

https://partner-mco-archive.s3.amazonaws.com/client_files/1547826612.pdf.   

4 Daniel R. Coats, Worldwide Threat Assessment of the US Intelligence Community (Jan. 29, 2019), 

https://www.dni.gov/files/ODNI/documents/2019-ATA-SFR---SSCI.pdf.  

5 Intergovernmental Panel on Climate Change, Special Report on Global Warming of 1.5°C (Oct. 6, 2018), 

https://www.ipcc.ch/sr15/.  

6 “Correspondence” includes, but is not limited to, correspondence transmitted through electronic platforms such as 

messaging applications or storage of documents in commonly accessible locations. “Correspondence” also includes 
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forms, studies, reports, reviews, guidance documents, policies, telephone conversations, 

telefaxes, e-mails (and any attachments thereto), any means of instant messaging, text messages, 

documents, databases, drawings, graphs, charts, photographs, minutes of meetings, electronic 

and magnetic recordings of meetings, and any other compilation of data from which information 

can be obtained. Without limitation, the records requested include records relating to the topics 

described above at any stage of development, whether proposed, draft, pending, interim, final or 

otherwise. All of the foregoing are included in this request if they are in the possession of or 

otherwise under the control of the Agency, any of its offices, or any of its custodians. 

 

If any of the Agency employees are using personal email or instant messenger accounts to 

conduct Agency matters, EDF respectfully requests that the Agency search those personal 

accounts, and produce responsive records found therein, in addition to searching and providing 

records from each employee’s official Agency email or instant messenger account. 

 

EDF respectfully requests that the Agency search records from November 1, 2018, through the 

date when the Agency conducts its search for responsive records. 

 

If any of the records sought in this request are deemed by the Agency to be properly withheld 

under a FOIA exemption, 5 U.S.C. § 552(b), please provide EDF with an explanation, for each 

such record or portion thereof, sufficient to identify the record and the particular exemption(s) 

claimed. 

 

Request for Expedited Processing 

 

EDF respectfully seeks expedited processing pursuant to 5 U.S.C. § 552(a)(6)(E) and 15 C.F.R.  

§ 4.6(f)(1)(iv), which applies when there is “[a]n urgency to inform the public about an actual or 

alleged Federal Government activity” and the FOIA request is “made by a person primarily 

engaged in disseminating information.” In support of this request, I certify that the following 

statements are true and correct to the best of my knowledge and belief: 

 

1. EDF engages in extensive, daily efforts to inform the public about matters involving 

environmental policy, including climate science and climate change impacts. For 

example, EDF has multiple channels for distributing information to the public, including 

through direct communication with its more than 2 million members and supporters, 

                                                             

transmissions where the individual whose records are searched is the sender or recipient, regardless of whether such 

individual is the sole, primary, or intended recipient. 
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press releases, blog posts, active engagement on social media, and frequent appearances 

by staff in major media outlets.7 

 

2. Efforts to initiate a climate review within the White House are active and ongoing, as 

evidenced by a recent White House discussion on the topic, to which officials from 

several agencies were invited.8 

 

3. The climate review has garnered significant media coverage and elicited concerns from a 

wide range of stakeholders and observers for, among other reasons, the possibility that it 

would not utilize sound scientific research and processes.9  

 

4. According to reports, the climate review may be led by National Security Council Senior 

Director William Happer—who “is not formally trained as a climate scientist,” and who 

co-founded an organization that seeks to “counter this myth that CO2 is a dangerous 

                                                             

7 See, e.g., Rama Zakaria, Clean Power Plan “Replacement” Will Increase Carbon Pollution in Many States – New 

Study, EDF Climate 411 Blog (Feb. 13, 2019), http://blogs.edf.org/climate411/2019/02/13/clean-power-plan-

replacement-will-increase-carbon-pollution-in-many-states-new-study/; Moms Clean Air Force Senior Director 

Dominique Browning, This Coal Lobbyist Should Not Run the E.P.A., N.Y. Times (Jan. 14, 2019), 

https://www.nytimes.com/2019/01/14/opinion/epa-trump-andrew-wheeler.html; Ilissa Ocko, Record-Warm Oceans: 

How Worried Should We Be?, EDF Voices (Feb. 22, 2019), https://www.edf.org/blog/2019/02/22/record-warm-

oceans-how-worried-should-we-be; Monika Barcikowska, Heatwaves to Become More Deadly and Increase Global 

Inequality, EDF Climate 411 Blog (Jan. 24, 2019), http://blogs.edf.org/climate411/2019/01/24/heatwaves-to-

become-more-deadly-and-increase-global-inequality/; Martha Roberts, Trump Administration Ends Talks with 

California, Presses Ahead with Clean Car Standards Rollback, EDF Climate 411 Blog (Feb. 21, 2019), 

http://blogs.edf.org/climate411/2019/02/21/trump-administration-ends-talks-with-california-presses-ahead-with-

clean-car-standards-rollback/.     

8 Juliet Eilperin and Missy Ryan, White House Prepares to Scrutinize Intelligence Agencies’ Finding That Climate 

Change Threatens National Security, The Washington Post (Feb. 20, 2019), 

https://www.washingtonpost.com/national/health-science/white-house-readies-panel-to-assess-if-climate-change-

poses-a-national-security-threat/2019/02/19/ccc8b29e-3396-11e9-af5b-b51b7ff322e9_story.html. 

9 See, e.g, Letter from Rep. Smith et al. to President Trump on Proposed Climate Change Panel (Feb. 28, 2019), 

https://science.house.gov/sites/democrats.science.house.gov/files/documents/2.28.19%20Letter%20to%20Trump%2

0Secret%20Climate%20Panel.pdf; Alice Hill, Trump’s New Climate Panel is a Waste of Time and Money, CNN 

(Mar. 2, 2019), https://www.cnn.com/2019/03/02/opinions/trumps-new-climate-panel-is-a-waste-of-time-and-

money-hill/index.html; Renae Reints, The Trump Administration Doesn’t Want Its New Climate ‘Advisory Panel’ to 

Abide by Public Records, Fortune (Feb. 25, 2019), http://fortune.com/2019/02/25/trump-climate-advisory-panel/; 

Chris D’Angelo, Meet the Ostriches Under Consideration for Trump’s Anti-Science Climate Panel, Huffington Post 

(Feb. 26, 2019), https://www.huffpost.com/entry/trump-climate-change-panel_n_5c7470c6e4b0bf16620250d4; Brett 

Samuels, Dozens of Ex-officials Warn Trump Against White House Panel on Climate Change, The Hill (Mar. 5, 

2019), https://thehill.com/policy/energy-environment/432675-dozens-of-ex-officials-warn-trump-against-white-

house-panel-on; Ray Mabus, Don’t Ignore Military Advice on Climate Change, Mr. President, Military Times (Mar. 

7, 2019), https://www.militarytimes.com/opinion/commentary/2019/03/07/dont-ignore-military-advice-on-climate-

change-mr-president/.  
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pollutant”10—and would entail reexamination of the best and latest scientific 

understanding of our nation’s most significant environmental challenge. 

 

5. Organizing this climate review in a nontransparent or unbalanced manner could 

undermine the mandates and safeguards that have historically guided U.S. climate 

science. In contrast, the recent Climate Science Special Report released by the U.S. 

Global Change Research Program utilized a process of “continuous and transparent 

participation of scientists and stakeholders across regions and sectors” and implemented 

extensive quality assurance procedures.11 Additionally, Volume II of the Fourth National 

Climate Assessment, produced by “[a] team of more than 300 federal and non-federal 

experts,” “was thoroughly reviewed by external experts and the general public,” 

including “[a]n expert external peer review of the whole report . . . performed by an ad 

hoc committee of the National Academies of Sciences, Engineering, and Medicine.”12 

 

6. In addition to the reports cited above, our nation’s top environmental agency has 

repeatedly and extensively reviewed climate science, basing its conclusions on 

transparent, rigorous, and peer-reviewed research. Examples of the Environmental 

Protection Agency’s analysis include: 

 Endangerment and Cause or Contribute Findings for Greenhouse Gases Under 

Section 202(a) of the Clean Air Act: “The Administrator has determined that the 

body of scientific evidence compellingly supports this finding” “that greenhouse 

gases in the atmosphere may reasonably be anticipated both to endanger public 

health and to endanger public welfare.”13 

 Standards of Performance for Greenhouse Gas Emissions From New, Modified, 

and Reconstructed Stationary Sources: Electric Utility Generating Units: “The 

EPA has carefully reviewed these recent [major scientific] assessments” released 

since the Endangerment Finding. “The findings of the recent scientific 

assessments confirm and strengthen the conclusion that GHGs endanger public 

health, now and in the future.”14 

EPA’s reviews of robust, peer-reviewed scientific assessments have consistently 

bolstered the conclusion that anthropogenic greenhouse gases pose a severe risk to human 

health and welfare. Given the significant and widespread interest in this area, the public 

needs immediate access to information about efforts to review or scrutinize assessments 

                                                             

10 See Eilperin & Ryan, supra note 8.  

11 USGCRP, NCA4 Volume I at 2. 

12 USGCRP, NCA4 Volume II at 2. 

13 74 Fed. Reg. 66,496, 66,497 (Dec. 15, 2009). 

14 80 Fed. Reg. 64,510, 64,517-18 (Oct. 23, 2015). 
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that our foremost environmental agency has previously undertaken in a sound, thorough, 

and conclusive manner—and that have already been upheld by the U.S. Court of Appeals 

for the D.C. Circuit.15 

 

7. Moreover, the Department of Defense and U.S. intelligence community have published 

numerous reports identifying climate change as a serious threat to national security. 

Examples include: 

 Department of Defense, Report on Effects of a Changing Climate to the 

Department of Defense (2019): “The effects of a changing climate are a national 

security issue with potential impacts to Department of Defense missions, 

operational plans, and installations.”16 

 Department of Defense, Climate-Related Risk to DoD Infrastructure Initial 

Vulnerability Assessment Survey (SLVAS) Report (2018): “DoD looks at climate 

through the lens of its mission. From that perspective, changes in climate affect 

national security in several ways.”17 

 National Intelligence Council, Implications for U.S. National Security of 

Anticipated Climate Change (2016): “Climate change and its resulting effects are 

likely to pose wide-ranging national security challenges for the United States . . . 

over the next 20 years through . . . [t]hreats to the stability of countries, 

[h]eightened social and political tensions, [a]dverse effects on food prices and 

availability, [i]ncreased risks to human health, [n]egative impacts on investments 

and economic competitiveness, [and] [p]otential climate discontinuities and 

secondary surprises.”18 

 Department of Defense, National Security Implications of Climate-Related Risks 

and a Changing Climate (2015): “[C]limate change is an urgent and growing 

threat to our national security, contributing to increased natural disasters, refugee 

flows, and conflicts over basic resources such as food and water. These impacts 

                                                             

15 Coalition for Responsible Regulation v. EPA, 684 F.3d 102, 119-22 (D.C. Cir. 2012). 

16 Report on Effects of a Changing Climate to the Department of Defense, supra note 3, at 2.  

17 Department of Defense, Climate-Related Risk to DoD Infrastructure Initial Vulnerability Assessment Survey 

(SLVAS) Report at 7 (Jan. 2018), https://climateandsecurity.files.wordpress.com/2018/01/tab-b-slvas-report-1-24-

2018.pdf.  

18 National Intelligence Council, Implications for U.S. National Security of Anticipated Climate Change at 3 (Sept. 

2016), 

https://www.dni.gov/files/documents/Newsroom/Reports%20and%20Pubs/Implications_for_US_National_Security

_of_Anticipated_Climate_Change.pdf.  
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are already occurring, and the scope, scale, and intensity of these impacts are 

projected to increase over time.”19 

These reports, and many others,20 highlight the inextricable link between climate change 

and national security. Given the importance of national security to the public, it is 

essential that federal government analyses of climate change impacts be conducted in a 

transparent, credible, and rigorous manner, and that the public be fully informed about 

the government’s approach.   

 

8. Many federal agencies have portfolios that include climate-related rulemakings. An 

opaque or scientifically flawed review of climate science could adversely affect these 

portfolios and jeopardize the mission and work of these agencies. 

 

9. Any review of climate science must be subjected to public scrutiny and input. The public 

must understand early on how any climate review is being envisioned and organized, in 

addition to any advice or work product resulting from that review. The public should 

have an opportunity to see and respond to the requested records before the climate panel 

has completed significant work. Expedited processing is necessary to achieve that end. 

 

Request for Fee Waiver 

 

As a non-partisan, non-profit organization that provides information that is in the public interest, 

EDF respectfully requests a waiver of fees associated with this request. FOIA provides for 

records to be furnished without charge “if disclosure of the information is in the public interest 

because it is likely to contribute significantly to public understanding of the operations or 

activities of the government and is not primarily in the commercial interest of the requester.”21 

As explained below, we are not seeking information for any commercial purpose, and the records 

received will contribute to a greater public understanding of issues of considerable public 

interest. 

 

NOAA’s FOIA regulations establish six factors to determine whether a request satisfies the 

statutory requirements for a fee waiver.22 EDF’s request satisfies each of these factors. 

                                                             

19 Department of Defense, National Security Implications of Climate-Related Risks and a Changing Climate at 3 

(Jul. 2015), https://climateandsecurity.files.wordpress.com/2014/01/15_07_24-dod_gcc_congressional-report-on-

national-security-implications-of-climate-change.pdf.  

20 See Defense, The Center for Climate & Security (last visited Mar. 15, 2019), available at 

https://climateandsecurity.org/resources/u-s-government/defense/; Intelligence, The Center for Climate & Security 

(last visited Mar. 15, 2019), available at https://climateandsecurity.org/resources/u-s-government/intelligence/.  

21 5 U.S.C. § 552(a)(4)(A)(iii).  

22 15 C.F.R. § 4.11(l)(2), (3). 
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First, the subject of EDF’s request “concerns the operations or activities of the Government”23 

because it seeks records created by or shared with a government agency in the context of a 

government-conducted review of the science demonstrating the existence of a major national 

security threat. EDF has requested memoranda, emails, correspondence, and other records with a 

“direct and clear” connection to this consequential government-conducted review.24 According 

to the Department of Justice’s FOIA guidelines, “in most cases records possessed by a federal 

agency will meet this threshold.”25 

 

Second, disclosure of the information sought by this request is “likely to contribute to an 

understanding of Government operations or activities.”26 EDF seeks records that would 

illuminate the purpose, form, substance, and timeline of the government’s contemplated climate 

review. Very little concrete information about this review is publicly available, and the records 

sought are not, to EDF’s knowledge, already in the public domain. Therefore, any records 

released by the Agency will increase public understanding. 

 

Third, disclosure of the information will “contribute to the understanding of a reasonably broad 

audience of persons interested in the subject.”27 There is significant public interest in the climate 

review, as evidenced by the current and widespread news coverage following its recent 

announcement.28 Climate science illuminates the public’s understanding of the grave threats to 

the health and welfare of the American people presented by uncontrolled greenhouse gas 

emissions. Any review aimed at undermining this science, especially one organized at the 

highest levels of the federal government and with possible major ramifications for public policy, 

is therefore of broad public interest and concern. Further, this review purports to be concerned 

with climate science’s implications for national security, which is undoubtedly a significant 

public interest. Concrete information regarding the climate review is nonetheless scarce, and 

reports indicate government maneuvering to facilitate secrecy and avoid public scrutiny.29 Given 

                                                             

23 15 C.F.R. § 4.11(l)(2)(i). 

24 Id. 

25 U.S. Department of Justice, DEPARTMENT OF JUSTICE GUIDE TO THE FREEDOM OF INFORMATION 

ACT: FEES AND FEE WAIVERS, at 27 (Aug. 23, 2013), 

https://www.justice.gov/sites/default/files/oip/legacy/2014/07/23/fees-feewaivers.pdf.  

26 15 C.F.R. § 4.11(l)(2)(ii). 

27 Id. § 4.11(l)(2)(iii). 

28 See, e.g., supra note 9. 

29 See Juliet Eilperin et al., White House to Set Up Panel to Counter Climate Change Consensus, Officials Say (Feb. 

24, 2019), https://www.washingtonpost.com/national/health-science/white-house-to-select-federal-scientists-to-

reassess-government-climate-findings-sources-say/2019/02/24/49cd0a84-37dd-11e9-af5b-

b51b7ff322e9_story.html?utm_term=.20132e0cb382.  
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the importance and salience of, and widespread interest in, a review of climate science, records 

responsive to this request would be of interest to a broad public audience.  

 

Importantly, as alluded to previously, EDF has the ability and intention to “effectively convey” 

this information to the public.30 EDF regularly communicates with our more than two million 

members and supporters, as well as with the broader public, about topics of importance to human 

health and the environment.31 EDF has more than 180,000 followers on Twitter and more than 

330,000 followers on Facebook, providing ample pathways for distributing information. EDF 

also has in-house staff with expertise in climate science and policy who engage in frequent 

public communication about the implications of climate analyses.32 Moreover, in addition to its 

own capacity to convey information to the public,33 EDF shares important data with journalists 

to help enhance public knowledge.34 We are thus well-qualified to present the information in the 

records to the public in an accessible manner. 

                                                             

30 15 C.F.R. § 4.11(l)(2)(iii). 

31 See, e.g., Fred Krupp, By Mapping Its Own Air Pollution, London Can Help Cities Worldwide, EDF Voices (Jan. 

18, 2019), https://www.edf.org/blog/2019/01/18/mapping-its-own-air-pollution-london-can-help-cities-worldwide; 

Nat Keohane, You’re Not Imagining This – Politicians in Washington are Actually Talking Climate Again, EDF 

Voices (Mar. 14, 2019), https://www.edf.org/blog/2019/03/14/youre-not-imagining-politicians-washington-are-

actually-talking-climate-again; Martha Roberts, Andrew Wheeler Takes the Helm at EPA. What’s Next for Crucial 

Safeguards?, EDF Climate 411 Blog (Mar. 7, 2019), http://blogs.edf.org/climate411/2019/03/07/andrew-wheeler-

takes-the-helm-at-epa-whats-next-for-crucial-safeguards/; Susanne Brooks & Elgie Holstein, Accelerating Clean 

Energy Innovation is Key to Solving the Climate Crisis, EDF Climate 411 Blog (Mar. 14, 2019), 

http://blogs.edf.org/climate411/2019/03/14/accelerating-clean-energy-innovation-is-key-to-solving-the-climate-

crisis/; Ben Levitan & Lance Bowman, New Attorneys General are Good News for Public Health and the 

Environment in 2019, EDF Climate 411 Blog (Jan. 9, 2019), http://blogs.edf.org/climate411/2019/01/09/new-

attorneys-general-are-good-news-for-public-health-and-the-environment-in-2019/. 

32 See, e.g., Casey Ivanovich, Six Takeaways from the New Climate Report, EDF Climate 411 Blog (Oct. 8, 2018), 

http://blogs.edf.org/climate411/2018/10/08/six-takeaways-from-the-new-climate-report/; Ilissa Ocko, It’s Now, It’s 

Us, It’s Not Over – The Top 7 Takeaways from the New Climate Change Report, EDF Climate 411 Blog (Nov. 15, 

2017), http://blogs.edf.org/climate411/2017/11/15/its-now-its-us-its-not-over-the-top-7-takeaways-from-the-new-

climate-change-report/.  

33 See, e.g., Promoting Government Transparency, Environmental Defense Fund (last updated Jan. 10, 2019), 

https://www.edf.org/climate/promoting-government-transparency.  

34 See, e.g., Ryan Beene, White House Told EPA to Ready California Autos Challenge in 2017, Bloomberg (June 1, 

2018), https://www.bloomberg.com/news/articles/2018-06-01/white-house-told-epa-to-ready-california-

autoschallenge-in-2017 (reporting information disclosed through an EDF FOIA request); Ellen Knickmeyer, Emails 

Show Cooperation Among EPA, Climate-Change Deniers, Assoc. Press (May 26, 2018), 

https://apnews.com/64cd37b0503440c0b92e6ca075f87dd4 (same); Michael Biesecker, Emails: Pruitt Monitored 

Changes to EPA Webpages on Climate, Assoc. Press (Feb. 2, 2018), 

https://www.apnews.com/85e69300761040a2995f5b457f2ac9f4 (same); Coral Davenport & Eric Lipton, Scott 

Pruitt Is Carrying Out His E.P.A. Agenda in Secret, Critics Say, N.Y. Times (Aug. 11, 2017), 

https://www.nytimes.com/2017/08/11/us/politics/scott-pruitt-epa.html (same). 
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Fourth, disclosure of the information is likely to “contribute significantly to public understanding 

of Government operations or activities.”35 As mentioned above, official, concrete information 

regarding the proposed climate review is scarce, and reports indicate that the government may 

structure the climate review so as to avoid the transparency requirements of the Federal Advisory 

Committee Act.36 Records responsive to this request would represent a significant increase in the 

level of information regarding the climate review. 

 

Finally, EDF is a non-partisan, non-profit organization, and does not have a commercial interest 

in acquiring this information.37 Therefore, our interest in these records is not primarily 

commercial.38 

 

Accordingly, we respectfully request that the documents be furnished without charge. 

 

For ease of administration and to conserve resources, we will accept documents produced in a 

readily accessible electronic format. In the event EDF’s request for a fee waiver is denied or if 

you have any questions about this request, please contact me immediately by telephone at (202) 

572-3318 or by email at blevitan@edf.org. 

 

 

Respectfully submitted, 

 

Benjamin Levitan 

Lance Bowman 

 

Environmental Defense Fund 

1875 Connecticut Avenue, NW 

Suite 600 

Washington, D.C. 20009 

 

                                                             

35 15 C.F.R. § 4.11(l)(2)(iv). 

36 See Eilperin, supra note 29. 

37 15 C.F.R. § 4.11(l)(3)(i). 

38 Id. § 4.11(l)(3)(ii). 
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1875 Connecticut Avenue, NW 

Washington, DC 20009 

T 202 387 3500 

F 202 234 6049 

edf.org 

New York, NY / Austin, TX / Bentonville, AR / Boston, MA / Boulder, CO / Raleigh, NC   

Sacramento, CA / San Francisco, CA / Washington, DC / Beijing, China / La Paz, Mexico 

Totally chlorine free 100% post-consumer recycled paper 

 

March 25, 2019 

SUBMITTED ELECTRONICALLY 

 

NASA Headquarters 

300 E Street, SW 

Room 5Q16 

Washington, D.C. 20546 

(202) 358-2462 

 

Re: Freedom of Information Act Request for Records Pertaining to an Actual or Possible 

Review or Assessment of Climate Change, Including Climate Science 

 

Dear National Freedom of Information Officer: 

 

Environmental Defense Fund (“EDF”) respectfully requests records, as that term is described at 

5 U.S.C. § 552(f)(2) of the Freedom of Information Act (“FOIA”), of the National Aeronautics 

and Space Administration (“NASA” or the “Agency”), relating to any efforts or activities 

involving the White House—including but not limited to the National Security Council—

pertaining to an actual or possible review or assessment of climate change, including climate 

science and climate change impacts.1 In this letter, the term “climate review” encompasses the 

efforts or activities, individually or collectively, described in the immediately preceding 

sentence. The term “climate review participants” refers to any panel, group, team, committee, or 

individuals conducting, leading, planning, discussing, or participating in a climate review. 

 

This FOIA request covers records relating to any climate review, including but not limited to:  

 

 the purpose of any climate review 

 the process of coordinating, organizing, and executing any climate review 

                                                             

1 The subject of this request includes, but is not limited to, any activities pertaining to the formation or operation of a 

“Presidential Committee on Climate Security.” 

C-1

Case 1:19-cv-03286   Document 1-1   Filed 10/31/19   Page 24 of 104



 

2 

 

 the identities of any climate review participants 

 whether or not to conduct a climate review through a federal advisory committee 

 the purpose and nature of the Agency’s involvement in, or association with, any climate 

review 

 participation in any climate review by any NASA employee(s) 

 any meetings or discussions about a climate review any NASA employee(s) have 

attended, or have been scheduled, invited, or directed to attend 

 efforts or activities pertaining to—or involvement in—any climate review by any 

official(s) or employee(s) of any other federal agencies 

 the necessary or preferred qualifications or credentials for climate review participants 

 any materials that are being considered for review, including but not limited to: the 

Fourth National Climate Assessment,2 the Pentagon Climate Change Report,3 the 2019 

Worldwide Threat Assessment,4 and the IPCC Special Report5 

 the method or means by which climate review participants may review any materials 

 any potential work product of any climate review, or climate review participants, written 

or otherwise 

 any intended use of any work product of any climate review 

 any expected timeline for activities related to any climate review, including delivery of 

any work product 

 whether and what information or work product developed by any climate review, or 

climate review participants, will be made public 

 any information pertaining to the budget or expenses of any climate review, including 

allotted travel expenses and per diem for climate review participants 

 

For the purposes of this request, “records” means information of any kind, including internal and 

external communications, writings (handwritten, typed, electronic or otherwise produced, 

reproduced or stored), letters, memoranda, correspondence,6 notes, applications, completed 

                                                             

2 U.S. Global Change Research Program, Climate Science Special Report: Fourth National Climate Assessment 

(2017) [hereinafter NCA4 Volume I], https://science2017.globalchange.gov/downloads/CSSR2017_FullReport.pdf; 

USGCRP, Fourth National Climate Assessment, Volume II: Impacts, Risks, and Adaptation in the United States 

(2018) [hereinafter NCA4 Volume II], https://nca2018.globalchange.gov/downloads/NCA4_2018_FullReport.pdf.   

3 Department of Defense, Report on Effects of a Changing Climate to the Department of Defense (Jan. 2019), 

https://partner-mco-archive.s3.amazonaws.com/client_files/1547826612.pdf.   

4 Daniel R. Coats, Worldwide Threat Assessment of the US Intelligence Community (Jan. 29, 2019), 

https://www.dni.gov/files/ODNI/documents/2019-ATA-SFR---SSCI.pdf.  

5 Intergovernmental Panel on Climate Change, Special Report on Global Warming of 1.5°C (Oct. 6, 2018), 

https://www.ipcc.ch/sr15/.  

6 “Correspondence” includes, but is not limited to, correspondence transmitted through electronic platforms such as 

messaging applications or storage of documents in commonly accessible locations. “Correspondence” also includes 
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forms, studies, reports, reviews, guidance documents, policies, telephone conversations, 

telefaxes, e-mails (and any attachments thereto), any means of instant messaging, text messages, 

documents, databases, drawings, graphs, charts, photographs, minutes of meetings, electronic 

and magnetic recordings of meetings, and any other compilation of data from which information 

can be obtained. Without limitation, the records requested include records relating to the topics 

described above at any stage of development, whether proposed, draft, pending, interim, final or 

otherwise. All of the foregoing are included in this request if they are in the possession of or 

otherwise under the control of the Agency, any of its offices, or any of its custodians. 

 

If any of the Agency employees are using personal email or instant messenger accounts to 

conduct Agency matters, EDF respectfully requests that the Agency search those personal 

accounts, and produce responsive records found therein, in addition to searching and providing 

records from each employee’s official Agency email or instant messenger account. 

 

EDF respectfully requests that the Agency search records from November 1, 2018, through the 

date when the Agency conducts its search for responsive records. 

 

If any of the records sought in this request are deemed by the Agency to be properly withheld 

under a FOIA exemption, 5 U.S.C. § 552(b), please provide EDF with an explanation, for each 

such record or portion thereof, sufficient to identify the record and the particular exemption(s) 

claimed. 

 

Request for Expedited Processing 

 

EDF respectfully seeks expedited processing pursuant to 5 U.S.C. § 552(a)(6)(E) and 14 C.F.R.  

§ 1206.400(c)(2), which applies when “there is an urgency to inform the public about an actual 

or alleged Federal Government activity” and “the FOIA request is made by a person primarily 

engaged in disseminating information.” In support of this request, I certify that the following 

statements are true and correct to the best of my knowledge and belief: 

 

1. EDF engages in extensive, daily efforts to inform the public about matters involving 

environmental policy, including climate science and climate change impacts. For 

example, EDF has multiple channels for distributing information to the public, including 

through direct communication with its more than 2 million members and supporters, 

                                                             

transmissions where the individual whose records are searched is the sender or recipient, regardless of whether such 

individual is the sole, primary, or intended recipient. 
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press releases, blog posts, active engagement on social media, and frequent appearances 

by staff in major media outlets.7 

 

2. Efforts to initiate a climate review within the White House are active and ongoing, as 

evidenced by a recent White House discussion on the topic, to which officials from 

several agencies were invited.8 

 

3. The climate review has garnered significant media coverage and elicited concerns from a 

wide range of stakeholders and observers for, among other reasons, the possibility that it 

would not utilize sound scientific research and processes.9  

 

4. According to reports, the climate review may be led by National Security Council Senior 

Director William Happer—who “is not formally trained as a climate scientist,” and who 

co-founded an organization that seeks to “counter this myth that CO2 is a dangerous 

                                                             

7 See, e.g., Rama Zakaria, Clean Power Plan “Replacement” Will Increase Carbon Pollution in Many States – New 

Study, EDF Climate 411 Blog (Feb. 13, 2019), http://blogs.edf.org/climate411/2019/02/13/clean-power-plan-

replacement-will-increase-carbon-pollution-in-many-states-new-study/; Moms Clean Air Force Senior Director 

Dominique Browning, This Coal Lobbyist Should Not Run the E.P.A., N.Y. Times (Jan. 14, 2019), 

https://www.nytimes.com/2019/01/14/opinion/epa-trump-andrew-wheeler.html; Ilissa Ocko, Record-Warm Oceans: 

How Worried Should We Be?, EDF Voices (Feb. 22, 2019), https://www.edf.org/blog/2019/02/22/record-warm-

oceans-how-worried-should-we-be; Monika Barcikowska, Heatwaves to Become More Deadly and Increase Global 

Inequality, EDF Climate 411 Blog (Jan. 24, 2019), http://blogs.edf.org/climate411/2019/01/24/heatwaves-to-

become-more-deadly-and-increase-global-inequality/; Martha Roberts, Trump Administration Ends Talks with 

California, Presses Ahead with Clean Car Standards Rollback, EDF Climate 411 Blog (Feb. 21, 2019), 

http://blogs.edf.org/climate411/2019/02/21/trump-administration-ends-talks-with-california-presses-ahead-with-

clean-car-standards-rollback/.     

8 Juliet Eilperin and Missy Ryan, White House Prepares to Scrutinize Intelligence Agencies’ Finding That Climate 

Change Threatens National Security, The Washington Post (Feb. 20, 2019), 

https://www.washingtonpost.com/national/health-science/white-house-readies-panel-to-assess-if-climate-change-

poses-a-national-security-threat/2019/02/19/ccc8b29e-3396-11e9-af5b-b51b7ff322e9_story.html. 

9 See, e.g, Letter from Rep. Smith et al. to President Trump on Proposed Climate Change Panel (Feb. 28, 2019), 

https://science.house.gov/sites/democrats.science.house.gov/files/documents/2.28.19%20Letter%20to%20Trump%2

0Secret%20Climate%20Panel.pdf; Alice Hill, Trump’s New Climate Panel is a Waste of Time and Money, CNN 

(Mar. 2, 2019), https://www.cnn.com/2019/03/02/opinions/trumps-new-climate-panel-is-a-waste-of-time-and-

money-hill/index.html; Renae Reints, The Trump Administration Doesn’t Want Its New Climate ‘Advisory Panel’ to 

Abide by Public Records, Fortune (Feb. 25, 2019), http://fortune.com/2019/02/25/trump-climate-advisory-panel/; 

Chris D’Angelo, Meet the Ostriches Under Consideration for Trump’s Anti-Science Climate Panel, Huffington Post 

(Feb. 26, 2019), https://www.huffpost.com/entry/trump-climate-change-panel_n_5c7470c6e4b0bf16620250d4; Brett 

Samuels, Dozens of Ex-officials Warn Trump Against White House Panel on Climate Change, The Hill (Mar. 5, 

2019), https://thehill.com/policy/energy-environment/432675-dozens-of-ex-officials-warn-trump-against-white-

house-panel-on; Ray Mabus, Don’t Ignore Military Advice on Climate Change, Mr. President, Military Times (Mar. 

7, 2019), https://www.militarytimes.com/opinion/commentary/2019/03/07/dont-ignore-military-advice-on-climate-

change-mr-president/.  
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https://www.washingtonpost.com/national/health-science/white-house-readies-panel-to-assess-if-climate-change-poses-a-national-security-threat/2019/02/19/ccc8b29e-3396-11e9-af5b-b51b7ff322e9_story.html
https://www.washingtonpost.com/national/health-science/white-house-readies-panel-to-assess-if-climate-change-poses-a-national-security-threat/2019/02/19/ccc8b29e-3396-11e9-af5b-b51b7ff322e9_story.html
https://science.house.gov/sites/democrats.science.house.gov/files/documents/2.28.19%20Letter%20to%20Trump%20Secret%20Climate%20Panel.pdf
https://science.house.gov/sites/democrats.science.house.gov/files/documents/2.28.19%20Letter%20to%20Trump%20Secret%20Climate%20Panel.pdf
https://www.cnn.com/2019/03/02/opinions/trumps-new-climate-panel-is-a-waste-of-time-and-money-hill/index.html
https://www.cnn.com/2019/03/02/opinions/trumps-new-climate-panel-is-a-waste-of-time-and-money-hill/index.html
http://fortune.com/2019/02/25/trump-climate-advisory-panel/
https://www.huffpost.com/entry/trump-climate-change-panel_n_5c7470c6e4b0bf16620250d4
https://thehill.com/policy/energy-environment/432675-dozens-of-ex-officials-warn-trump-against-white-house-panel-on
https://thehill.com/policy/energy-environment/432675-dozens-of-ex-officials-warn-trump-against-white-house-panel-on
https://www.militarytimes.com/opinion/commentary/2019/03/07/dont-ignore-military-advice-on-climate-change-mr-president/
https://www.militarytimes.com/opinion/commentary/2019/03/07/dont-ignore-military-advice-on-climate-change-mr-president/
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pollutant”10—and would entail reexamination of the best and latest scientific 

understanding of our nation’s most significant environmental challenge. 

 

5. Organizing this climate review in a nontransparent or unbalanced manner could 

undermine the mandates and safeguards that have historically guided U.S. climate 

science. In contrast, the recent Climate Science Special Report released by the U.S. 

Global Change Research Program utilized a process of “continuous and transparent 

participation of scientists and stakeholders across regions and sectors” and implemented 

extensive quality assurance procedures.11 Additionally, Volume II of the Fourth National 

Climate Assessment, produced by “[a] team of more than 300 federal and non-federal 

experts,” “was thoroughly reviewed by external experts and the general public,” 

including “[a]n expert external peer review of the whole report . . . performed by an ad 

hoc committee of the National Academies of Sciences, Engineering, and Medicine.”12 

 

6. In addition to the reports cited above, our nation’s top environmental agency has 

repeatedly and extensively reviewed climate science, basing its conclusions on 

transparent, rigorous, and peer-reviewed research. Examples of the Environmental 

Protection Agency’s analysis include: 

 Endangerment and Cause or Contribute Findings for Greenhouse Gases Under 

Section 202(a) of the Clean Air Act: “The Administrator has determined that the 

body of scientific evidence compellingly supports this finding” “that greenhouse 

gases in the atmosphere may reasonably be anticipated both to endanger public 

health and to endanger public welfare.”13 

 Standards of Performance for Greenhouse Gas Emissions From New, Modified, 

and Reconstructed Stationary Sources: Electric Utility Generating Units: “The 

EPA has carefully reviewed these recent [major scientific] assessments” released 

since the Endangerment Finding. “The findings of the recent scientific 

assessments confirm and strengthen the conclusion that GHGs endanger public 

health, now and in the future.”14 

EPA’s reviews of robust, peer-reviewed scientific assessments have consistently 

bolstered the conclusion that anthropogenic greenhouse gases pose a severe risk to human 

health and welfare. Given the significant and widespread interest in this area, the public 

needs immediate access to information about efforts to review or scrutinize assessments 

                                                             

10 See Eilperin & Ryan, supra note 8.  

11 USGCRP, NCA4 Volume I at 2. 

12 USGCRP, NCA4 Volume II at 2. 

13 74 Fed. Reg. 66,496, 66,497 (Dec. 15, 2009). 

14 80 Fed. Reg. 64,510, 64,517-18 (Oct. 23, 2015). 
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that our foremost environmental agency has previously undertaken in a sound, thorough, 

and conclusive manner—and that have already been upheld by the U.S. Court of Appeals 

for the D.C. Circuit.15 

 

7. Moreover, the Department of Defense and U.S. intelligence community have published 

numerous reports identifying climate change as a serious threat to national security. 

Examples include: 

 Department of Defense, Report on Effects of a Changing Climate to the 

Department of Defense (2019): “The effects of a changing climate are a national 

security issue with potential impacts to Department of Defense missions, 

operational plans, and installations.”16 

 Department of Defense, Climate-Related Risk to DoD Infrastructure Initial 

Vulnerability Assessment Survey (SLVAS) Report (2018): “DoD looks at climate 

through the lens of its mission. From that perspective, changes in climate affect 

national security in several ways.”17 

 National Intelligence Council, Implications for U.S. National Security of 

Anticipated Climate Change (2016): “Climate change and its resulting effects are 

likely to pose wide-ranging national security challenges for the United States . . . 

over the next 20 years through . . . [t]hreats to the stability of countries, 

[h]eightened social and political tensions, [a]dverse effects on food prices and 

availability, [i]ncreased risks to human health, [n]egative impacts on investments 

and economic competitiveness, [and] [p]otential climate discontinuities and 

secondary surprises.”18 

 Department of Defense, National Security Implications of Climate-Related Risks 

and a Changing Climate (2015): “[C]limate change is an urgent and growing 

threat to our national security, contributing to increased natural disasters, refugee 

flows, and conflicts over basic resources such as food and water. These impacts 

                                                             

15 Coalition for Responsible Regulation v. EPA, 684 F.3d 102, 119-22 (D.C. Cir. 2012). 

16 Report on Effects of a Changing Climate to the Department of Defense, supra note 3, at 2.  

17 Department of Defense, Climate-Related Risk to DoD Infrastructure Initial Vulnerability Assessment Survey 

(SLVAS) Report at 7 (Jan. 2018), https://climateandsecurity.files.wordpress.com/2018/01/tab-b-slvas-report-1-24-

2018.pdf.  

18 National Intelligence Council, Implications for U.S. National Security of Anticipated Climate Change at 3 (Sept. 

2016), 

https://www.dni.gov/files/documents/Newsroom/Reports%20and%20Pubs/Implications_for_US_National_Security

_of_Anticipated_Climate_Change.pdf.  
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are already occurring, and the scope, scale, and intensity of these impacts are 

projected to increase over time.”19 

These reports, and many others,20 highlight the inextricable link between climate change 

and national security. Given the importance of national security to the public, it is 

essential that federal government analyses of climate change impacts be conducted in a 

transparent, credible, and rigorous manner, and that the public be fully informed about 

the government’s approach.   

 

8. Many federal agencies have portfolios that include climate-related rulemakings. An 

opaque or scientifically flawed review of climate science could adversely affect these 

portfolios and jeopardize the mission and work of these agencies. 

 

9. Any review of climate science must be subjected to public scrutiny and input. The public 

must understand early on how any climate review is being envisioned and organized, in 

addition to any advice or work product resulting from that review. The public should 

have an opportunity to see and respond to the requested records before the climate panel 

has completed significant work. Expedited processing is necessary to achieve that end. 

 

Request for Fee Waiver 

 

As a non-partisan, non-profit organization that provides information that is in the public interest, 

EDF respectfully requests a waiver of fees associated with this request. FOIA provides for 

records to be furnished without charge “if disclosure of the information is in the public interest 

because it is likely to contribute significantly to public understanding of the operations or 

activities of the government and is not primarily in the commercial interest of the requester.”21 

As explained below, we are not seeking information for any commercial purpose, and the records 

received will contribute to a greater public understanding of issues of considerable public 

interest. 

 

EDF’s fee waiver request satisfies each of the factors enumerated in NASA’s FOIA 

regulations.22 First, the subject of EDF’s request “specifically concern[s] identifiable operations 

                                                             

19 Department of Defense, National Security Implications of Climate-Related Risks and a Changing Climate at 3 

(Jul. 2015), https://climateandsecurity.files.wordpress.com/2014/01/15_07_24-dod_gcc_congressional-report-on-

national-security-implications-of-climate-change.pdf.  

20 See Defense, The Center for Climate & Security (last visited Mar. 15, 2019), available at 

https://climateandsecurity.org/resources/u-s-government/defense/; Intelligence, The Center for Climate & Security 

(last visited Mar. 15, 2019), available at https://climateandsecurity.org/resources/u-s-government/intelligence/.  

21 5 U.S.C. § 552(a)(4)(A)(iii).  

22 14 C.F.R. § 1206.506(d), (e). 
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or activities of the Agency”23 because it seeks records created by or shared with NASA in the 

context of a government-conducted review of the science demonstrating the existence of a major 

national security threat. EDF has requested memoranda, emails, correspondence, and other 

records with a “direct and clear” connection to this consequential government-conducted 

review.24 According to the Department of Justice’s FOIA guidelines, “in most cases records 

possessed by a federal agency will meet this threshold.”25 

 

Second, disclosure of the information sought by this request is “likely to contribute to an 

increased public understanding of those operations or activities.”26 EDF seeks records that would 

illuminate the purpose, form, substance, and timeline of the government’s contemplated climate 

review. Very little concrete information about this review is publicly available, and the records 

sought are not, to EDF’s knowledge, already in the public domain. Therefore, any records 

released by the Agency will increase public understanding. 

 

Third, this request is “focus[ed] . . . on contributing to public understanding, rather than on the 

individual understanding of [EDF] or a narrow segment of interested persons.”27 There is 

significant public interest in the climate review, as evidenced by the current and widespread 

news coverage following its recent announcement.28 Climate science illuminates the public’s 

understanding of the grave threats to the health and welfare of the American people presented by 

uncontrolled greenhouse gas emissions. Any review aimed at undermining this science, 

especially one organized at the highest levels of the federal government and with possible major 

ramifications for public policy, is therefore of broad public interest and concern. Further, this 

review purports to be concerned with climate science’s implications for national security, which 

is undoubtedly a significant public interest. Concrete information regarding the climate review is 

nonetheless scarce, and reports indicate government maneuvering to facilitate secrecy and avoid 

public scrutiny.29 Given the importance and salience of, and widespread interest in, a review of 

                                                             

23 14 C.F.R. § 1206.506(d)(1). 

24 Id. 

25 U.S. Department of Justice, DEPARTMENT OF JUSTICE GUIDE TO THE FREEDOM OF INFORMATION 

ACT: FEES AND FEE WAIVERS, at 27 (Aug. 23, 2013), 

https://www.justice.gov/sites/default/files/oip/legacy/2014/07/23/fees-feewaivers.pdf.  

26 14 C.F.R. § 1206.506(d)(2). 

27 Id. § 1206.506(d)(3). 

28 See, e.g., supra note 9. 

29 See Juliet Eilperin et al., White House to Set Up Panel to Counter Climate Change Consensus, Officials Say (Feb. 

24, 2019), https://www.washingtonpost.com/national/health-science/white-house-to-select-federal-scientists-to-

reassess-government-climate-findings-sources-say/2019/02/24/49cd0a84-37dd-11e9-af5b-

b51b7ff322e9_story.html?utm_term=.20132e0cb382.  
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climate science, records responsive to this request would be of interest to a broad public 

audience.  

 

Importantly, as alluded to previously, EDF has the ability and intention to effectively convey this 

information “to the general public or a reasonably broad audience.”30 EDF regularly 

communicates with our more than two million members and supporters, as well as with the 

broader public, about topics of importance to human health and the environment.31 EDF has 

more than 180,000 followers on Twitter and more than 330,000 followers on Facebook, 

providing ample pathways for distributing information. EDF also has in-house staff with 

expertise in climate science and policy who engage in frequent public communication about the 

implications of climate analyses.32 Moreover, in addition to its own capacity to convey 

information to the public,33 EDF shares important data with journalists to help enhance public 

knowledge.34 We are thus well-qualified to present the information in the records to the public in 

an accessible manner. 

                                                             

30 14 C.F.R. § 1206.506(d)(3). 

31 See, e.g., Fred Krupp, By Mapping Its Own Air Pollution, London Can Help Cities Worldwide, EDF Voices (Jan. 

18, 2019), https://www.edf.org/blog/2019/01/18/mapping-its-own-air-pollution-london-can-help-cities-worldwide; 

Nat Keohane, You’re Not Imagining This – Politicians in Washington are Actually Talking Climate Again, EDF 

Voices (Mar. 14, 2019), https://www.edf.org/blog/2019/03/14/youre-not-imagining-politicians-washington-are-

actually-talking-climate-again; Martha Roberts, Andrew Wheeler Takes the Helm at EPA. What’s Next for Crucial 

Safeguards?, EDF Climate 411 Blog (Mar. 7, 2019), http://blogs.edf.org/climate411/2019/03/07/andrew-wheeler-

takes-the-helm-at-epa-whats-next-for-crucial-safeguards/; Susanne Brooks & Elgie Holstein, Accelerating Clean 

Energy Innovation is Key to Solving the Climate Crisis, EDF Climate 411 Blog (Mar. 14, 2019), 

http://blogs.edf.org/climate411/2019/03/14/accelerating-clean-energy-innovation-is-key-to-solving-the-climate-

crisis/; Ben Levitan & Lance Bowman, New Attorneys General are Good News for Public Health and the 

Environment in 2019, EDF Climate 411 Blog (Jan. 9, 2019), http://blogs.edf.org/climate411/2019/01/09/new-

attorneys-general-are-good-news-for-public-health-and-the-environment-in-2019/. 

32 See, e.g., Casey Ivanovich, Six Takeaways from the New Climate Report, EDF Climate 411 Blog (Oct. 8, 2018), 

http://blogs.edf.org/climate411/2018/10/08/six-takeaways-from-the-new-climate-report/; Ilissa Ocko, It’s Now, It’s 

Us, It’s Not Over – The Top 7 Takeaways from the New Climate Change Report, EDF Climate 411 Blog (Nov. 15, 

2017), http://blogs.edf.org/climate411/2017/11/15/its-now-its-us-its-not-over-the-top-7-takeaways-from-the-new-

climate-change-report/.  

33 See, e.g., Promoting Government Transparency, Environmental Defense Fund (last updated Jan. 10, 2019), 

https://www.edf.org/climate/promoting-government-transparency.  

34 See, e.g., Ryan Beene, White House Told EPA to Ready California Autos Challenge in 2017, Bloomberg (June 1, 

2018), https://www.bloomberg.com/news/articles/2018-06-01/white-house-told-epa-to-ready-california-

autoschallenge-in-2017 (reporting information disclosed through an EDF FOIA request); Ellen Knickmeyer, Emails 

Show Cooperation Among EPA, Climate-Change Deniers, Assoc. Press (May 26, 2018), 

https://apnews.com/64cd37b0503440c0b92e6ca075f87dd4 (same); Michael Biesecker, Emails: Pruitt Monitored 

Changes to EPA Webpages on Climate, Assoc. Press (Feb. 2, 2018), 

https://www.apnews.com/85e69300761040a2995f5b457f2ac9f4 (same); Coral Davenport & Eric Lipton, Scott 
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Fourth, disclosure of the information is likely to contribute “significant[ly]” to public 

understanding of government operations or activities.35 As mentioned above, official, concrete 

information regarding the proposed climate review is scarce, and reports indicate that the 

government may structure the climate review so as to avoid the transparency requirements of the 

Federal Advisory Committee Act.36 Records responsive to this request would represent a 

significant increase in the level of information regarding the climate review. 

 

Finally, EDF is a non-partisan, non-profit organization, and does not have a commercial interest 

in acquiring this information. The public interest in disclosure is therefore “greater than any 

identified commercial interest in disclosure.”37 

 

Accordingly, we respectfully request that the documents be furnished without charge. 

 

For ease of administration and to conserve resources, we will accept documents produced in a 

readily accessible electronic format. In the event EDF’s request for a fee waiver is denied or if 

you have any questions about this request, please contact me immediately by telephone at (202) 

572-3318 or by email at blevitan@edf.org. 

 

 

Respectfully submitted, 

 

Benjamin Levitan 

Lance Bowman 

 

Environmental Defense Fund 

1875 Connecticut Avenue, NW 

Suite 600 

Washington, D.C. 20009 

 

                                                             

Pruitt Is Carrying Out His E.P.A. Agenda in Secret, Critics Say, N.Y. Times (Aug. 11, 2017), 

https://www.nytimes.com/2017/08/11/us/politics/scott-pruitt-epa.html (same). 

35 14 C.F.R. § 1206.506(d)(4). 

36 See Eilperin, supra note 29. 

37 14 C.F.R. § 1206.506(e)(2). 
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National Aeronautics and Space Administration 
 
Headquarters 
Washington, DC 20546-0001 
  

May 31, 2019 
 

Reply to attn. of:   Office of Communications 
 
 
Mr. Benjamin Levitan 
     and Lance Bowman 
Environmental Defense Fund 
1875 Connecticut Ave., NW 
Suite 600 
Washington, DC 20009 
 
 
     Re: FOIA Tracking Number 19-HQ-F-00404 
 
Dear Mr. Levitan and Bowman: 
  
This is the final response to your Freedom of Information Act (FOIA) request to the National 
Aeronautics and Space Administration (NASA), dated March 25, 2019, and received in this 
office on March 26, 2019. You sought numerous records pertaining to any climate review. In 
an email dated April 1, 2019, however, you clarified that your request seeks records 
pertaining to a meeting reportedly convened by the White House/National Security Council in 
February 2019 regarding a review of climate science. Specifically, you seek records 
pertaining to: 
 

1) Any invitation or request for NASA to participate in the February 2019 meeting, or 
any other meetings concerning climate science; 

2) Whether NASA participated in any meetings or discussion related to climate science; 
3) Any discussions about the nature and extent of NASA’s involvement in climate 

science; and 
4) Anything else about the White House/National Security Council review of climate 

science, such as its structure, goals, purpose, and methods. 
 
Our interim response, dated May 8, 2019, summarized our work on your request thus far. It 
also provided you with 57 pages of records obtained from our search within ITCD, and 
advised that we would provide you with another response once our review of records located 
in the Office of Interagency and Intergovernmental Relations (OIIR) is complete. That review 
is now complete and remaining records from ITCD as well as OIIR are enclosed. 
 
Please note that the enclosed records include communications originating from the National 
Security Council (NSC), a component of the White House that is not subject to the FOIA. 
Although these communications from the White House do not constitute “agency records” 
that are subject to FOIA, NASA consulted with the NSC in an effort to release to you as much 
information as possible. Thus we, in consultation with the NSC, reviewed under the FOIA the 
responsive records to determine whether they may be accessed under the FOIA's provisions. 
Based on that review, this office is providing the following: 
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   50     page(s) are being released in full (RIF); 
   10     page(s) are being released in part (RIP); 
   10     page(s) identified as non-agency records per consultation with National Security 
Council; 
 
NASA redacted from the enclosed documents certain information pursuant to the following 
FOIA exemptions: 
 

Exemption 6, 5 U.S.C. § 552(b)(6) 
     
Exemption 6 allows withholding of “personnel and medical files and similar files the 
disclosure of which would constitute a clearly unwarranted invasion of personal privacy.” 5 
U.S.C. § 552(b)(6)(emphasis added). NASA invokes exemption 6 to protect the names of 
private individuals, as well as email addresses and other contact information of third parties 
referenced in these records. 
 

Appeal 
 
You have the right to appeal my action on your request. Please send any appeal to: 
 

Administrator 
NASA Headquarters 
Executive Secretariat 
ATTN: FOIA Appeals 
MS 9R17 
300 E Street S.W. 
Washington, DC 2054 

 
Both the envelope and letter of appeal should be clearly marked, “Appeal under the Freedom 
of Information Act.” You must also include a copy of your initial request, the adverse 
determination, and any other correspondence with the FOIA office. In order to expedite the 
appellate process and ensure full consideration of your appeal, your appeal should contain a 
brief statement of the reasons you believe this initial determination should be reversed. 
 

Assistance and Dispute Resolution Services 
 
For further assistance and to discuss any aspect of your request you may contact NASA’s 
Principal FOIA Officer, Nikki Gramian, via telephone at 202-358-0625 or via e-mail at 
Nikki.N.Gramian@NASA.gov. You may also send correspondence to Ms. Gramian at the 
following address: 
 

Freedom of Information Act Office 
National Aeronautics and Space Administration 
NASA Headquarters 
300 E Street, S.W., 5P32 
Washington D.C. 20546 
Fax: 202-358-4332 
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Additionally, you may contact the Office of Government Information Services (OGIS) at the 
National Archives and Records Administration to inquire about the FOIA mediation services 
it offers. The contact information for OGIS is as follows: 
 

Office of Government Information Services 
National Archives and Records Administration 
8601 Adelphi Road-OGIS 
College Park, Maryland 20740-6001 
Email:  ogis@nara.gov 
Telephone: 202-741-5770 
Toll free: 1-877-684-6448 
Fax: 202-741-5769 

 
Important: Please note that contacting any agency official including the undersigned, 
NASA’s Principal FOIA Officer, and/or OGIS is not an alternative to filing an administrative 
appeal and does not stop the 90 day appeal clock. 
 
Sincerely, 
 
Electronic signature /S/ 
 
Stephanie K. Fox 
Team Lead / Chief FOIA Public Liaison 
 
Enclosures 

D-3

Case 1:19-cv-03286   Document 1-1   Filed 10/31/19   Page 37 of 104

mailto:ogis@nara.gov


Re: Daily on Energy, presented by GAIN: Rift grows in GOP over climate change

... Greens celebrate Endangered Species Day

Hi, Wil:

 

I’ll embed my reaction within your e-mail

 

On May 19, 2018, at 8:27 AM, William Happer <mailto  > wrote:

 

Dear Tom,

 

Thanks for the assessment. With repect to Fred Singer's WSJ Op Ed, I was surprised to read what seemed to be a

statement that the rate of sea level rise is "accelerating." I don’t see that in the tide gauge data. Neither do I. Could this

be another editorial improvement? Quite likely. Fred told me he is limited to typing with only one hand, and was having

a difficult time doing so. I asked him to send me the final WSJ submission (that I was originally supposed to get prior to

its delivery), and he thinks it may have been accidentally erased. Some of the “factoids” that I talked to Fred about

ended up in his thinking, but the floating Ross Ice Shelf contributing to SLR was not one of them. He did use some of

the Zwally paper’s conclusions, but reference to it was either omitted or deleted by the WSJ.

 

And how Bridenstein or anyone else can say that humans are a major cause of warming is a puzzle to me. I’ll go along

with humans playing a major role in the increase of CO2 in the atmosphere, from a relatively steady 280ppm for the

past two thousand years +, to over 400ppm, starting in the late 1700s, but oceanic warming did not follow at anything

near the CO2 increase rate. Whatever warming we have had over the past 50 or so years is indistinguishable from

many previous warmings. You are absolutely correct!!! Per EPICA and Vostok, the past three interglacials each were

warmer than the present, and there were no factory or transportation emissions helping boost temperatures along

back then.

 

I still believe Jim Bridenstine was trying to diffuse what is essentially a non mission-critical issue, as the Potomac

estuary will not inundate NASA Headquarters anytime soon, or within anyone’s lifetime either. NASA is an agency far

different than the one I worked in during the Apollo days, and the challenge Jim faces will be getting it back to a no-

nonsense, measured and validated data orientation. Catastrophic SLR and runaway temperature rise is part of the

nonsense, and he will be wise to systematically sidestep it for the short term.

 

Tom

 

Will

_____

 

From: Thomas Wysmuller  <mailto  ]

Sent: Saturday, May 19, 2018 3:40 AM

To: William Happer

Cc: Bridenstine James; Singer S. Fred

From: Thomas Wysmuller <
To: William Happer < >
Cc: Bridenstine James <james.f.bridenstine@nasa.gov>, Singer S. Fred

< >, Bridenstine, James F. (HQ-AA000) </O=NASA/OU=EXCHANGE
ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=Bridenstine, James F 8724750558df>

Sent: May 19, 2018 11:12:32 AM EDT
Received: May 19, 2018 11:12:44 AM EDT
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Subject: Re: Daily on Energy, presented by GAIN: Rift grows in GOP over climate change ... Greens celebrate

Endangered Species Day

 

Hi, Wil:

 

No real “insight,” but here’s my short reaction to a Newsweek piece - same subject - in the comments at the end.

 

< http://www.newsweek.com/climate-change-skeptic-bridenstine-tells-nasa-he-believes-human-caused-global-931585

>

 

He’s entered a hornets nest without a smoke pot and I hope will methodically let the NASA “hive” settle down. There is

much to do there, major mission critical work in fact, and having a climate oriented disruption during his first month is

not in his, or the nation’s, best interest. My guess is that he intelligently quickly read the “lay of the land” and is acting

accordingly.

 

I do intend to eventually see Jim Bridenstine at some time in the next month or so, but well after the NY climate

conference where I’ll be with  next week.

 

On another issue, Fred Singer was going to collaborate with me on an article he was putting together for the WSJ, but

for some reason went at it on his own. According to a phone conversation I had with Fred earlier tonight, the WSJ

severely edited it, and the usual suspects are jumping all over it, to Fred’s dismay.

 

Best to you, Wil, and I hope you don’t mind the ccs!

 

Tom

 

PS No bccs

 

On May 18, 2018, at 11:05 PM, William Happer  <mailto > > wrote:

 

Dear Tom,

 

Do you have any insight about the remarks attributed to Bridenstine below?

 

Will

 

Begin forwarded message:

 

From: Washington Examiner <news@washingtonexaminer.com <mailto:news@washingtonexaminer.com> >

 

Subject: Daily on Energy, presented by GAIN: Rift grows in GOP over climate change ... Greens celebrate

Endangered Species Day

 

Date: May 18, 2018 at 12:39:42 PM PDT

 

To: @rangemagazine.com <mailto rangemagazine.com> >

 

Reply-To: Washington Examiner <news@washingtonexaminer.com <mailto:news@washingtonexaminer.com> >

 

Washington Examiner's Daily On Energy Newsletter View this as website <https://mediadc.us17.list-

manage.com/track/click?u=00b18e7544dd3ec267591c592&id=15523cada5&e=3264bae676>
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dod <http://central.washingtonexaminer.com/wex-doe/files/2018/05/original_doe-header.png>

 

SHARE: <https://mediadc.us17.list-

manage.com/track/click?u=00b18e7544dd3ec267591c592&id=8140a77712&e=3264bae676> Share on Facebook

<https://mediadc.us17.list-

manage.com/track/click?u=00b18e7544dd3ec267591c592&id=5b85b2e23c&e=3264bae676> Share on Twitter

<https://mediadc.us17.list-

manage.com/track/click?u=00b18e7544dd3ec267591c592&id=8dbfa697aa&e=3264bae676> Share on Google+

 

ADVERTISEMENT

 

<https://mediadc.us17.list-

manage.com/track/click?u=00b18e7544dd3ec267591c592&id=9bb7560ea7&e=3264bae676>

<http://inbox.washingtonexaminer.com/imp?s=277442&sz=1x1&li=&e @rangemagazine.com&p=8680e5cb0c>

<http://inbox.washingtonexaminer.com/imp?s=277443&sz=1x1&li=&e @rangemagazine.com&p=8680e5cb0c>

<https://mediadc.us17.list-

manage.com/track/click?u=00b18e7544dd3ec267591c592&id=a629ebabf5&e=3264bae676>

<https://mediadc.us17.list-

manage.com/track/click?u=00b18e7544dd3ec267591c592&id=60a776a8b3&e=3264bae676>

 

SIGN UP! If you’d like to continue receiving Washington Examiner's Daily onEnergy newsletter, SUBSCRIBE HERE:

http://newsletters.washingtonexaminer.com/newsletter/ <https://mediadc.us17.list-

manage.com/track/click?u=00b18e7544dd3ec267591c592&id=bee9994ab3&e=3264bae676> daily-on-energy/

 

RIFT GROWS IN GOP OVER CLIMATE CHANGE: Republicans who support combating climate change were shaking

their heads Friday after a “wild day” during which members of the GOP expressed divergent views on the subject.

 

“Thursday was a wild day that shows us that most GOP representatives’ views on climate science are informed more

by their ideological commitments than empirical fact or careful study,” Joseph Majkut, director of climate policy at the

Niskanen Center, a free-market think tank, told Josh.

 

Rock and a hard place: Early Thursday, Rep. Mo Brooks, R-Ala., said that rocks falling into the ocean are causing sea

levels to rise, preaching climate denial during a hearing focused on technologies that can help address global

warming.

 

Brooks, a Tea Party Republican, said rocks from the California coastline and the White Cliffs of Dover tumble into the

sea every year, contributing to sea-level rise.

 

"Every time you have that soil or rock or whatever it is that is deposited into the seas, that forces the sea levels to rise,

because now you have less space in those oceans, because the bottom is moving up," Brooks said from his perch on

the Science, Space and Technology Committee.

 

Steve Valk, director of communications of the Citizens’ Climate Lobby, a group focused on inspiring Republicans to

take climate action, called Brooks’ remark the “hand-slapping-forehead moment of the week.”

 

‘Put politics aside’: Later in the day, Rep. Carlos Curbelo, R-Fla, a moderate whose state is already feeling the effects

of sea level rise, boasted in an enthusiastic press release that the Climate Solutions Caucus that he heads had added

five new members, including three Republicans.

 

The new GOP entrants, Reps. Erik Paulsen of Minnesota, Peter Roskam of Illinois, and Tom MacArthur of New
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Jersey, bring the climate caucus membership to 78, half of whom are Republicans, showing that Congress can “put

politics aside” to combat climate change, Curbelo said.

 

‘Major way’: But politics surely affected the calculus of former House conservative lawmaker Jim Bridenstine of

Oklahoma, who expressed denial of humans’ role in climate change before becoming the new administrator of NASA

last month.

 

Now that he heads an agency that studies the changing climate, and doesn’t represent a conservative district in

Congress, Bridenstine is expressing new views.

 

"I fully believe and know that the climate is changing. I also know that we, human beings, are contributing to it in a

major way," Bridenstine told NASA employees at a town hall-style meeting Thursday.

 

Majkut and Valk hope the actions of Bridenstine and the Climate Solutions Caucus’ Republicans send a message to

other conservatives.

 

Patience please: “Low information beliefs are malleable,” Majkut said. “Look what happened with Mr. Bridenstine. As

soon as he started working with a bunch of experts down the hall, his rhetoric shifted substantially. I hope his

leadership demonstrates that one can fully embrace climate science, or even think climate change is bad, without

surrendering his membership in the Conservative movement.”

 

Added Valk: “Progress is being made. Patience will eventually be rewarded.”

 

This email was sent to rangemagazine.com <mailto angemagazine.com>

<https://mediadc.us17.list-

manage.com/about?u=00b18e7544dd3ec267591c592&id=3b3366c1c8&e=3264bae676&c=8680e5cb0c> why did I

get this? unsubscribe from this list <https://mediadc.us17.list-

manage.com/unsubscribe?u=00b18e7544dd3ec267591c592&id=3b3366c1c8&e=3264bae676&c=8680e5cb0c>

update subscription preferences <https://mediadc.us17.list-

manage.com/profile?u=00b18e7544dd3ec267591c592&id=3b3366c1c8&e=3264bae676>

MediaDC · 1152 15th St NW Ste 200 · Suite 200 · Washington, DC 20005-1799 · USA
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FW: NASA website

Dear James,

 

 thanks for the kind greeting from Jim Bridenstine.

 

 

Best wishes,

 

Will

 

--

 

Dr. William Happer

 

Deputy Assistant to the President

 

Senior Director for Emerging Technologies

From: Happer, William EOP/NSC < >
To: 'j.morhard@nasa.gov' <j.morhard@nasa.gov>
Sent: February 26, 2019 9:53:18 AM EST
Received: February 26, 2019 9:53:21 AM EST
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National Security Council

 

 

From: William Happer < >

Sent: Tuesday, February 26, 2019 6:54 AM

To: Happer, William EOP/NSC < >

Subject: [EXTERNAL] Fw: NASA website

 

 

From: 

Sent: Tuesday, February 26, 2019 3:57 AM

To: William Happer

Cc: 

Subject: NASA website

 

26th February 2019

 

Dear Will

 

It's been a while since we last communicated and I'm contacting you with reference to the NASA website and its

climate content for kids at: >https://climatekids.nasa.gov/menu/weather-and-climate/<

<>https:/climatekids.nasa.gov/menu/weather-and-climate/<>

 

And the main NASA climate site at: >https://climate.nasa.gov/evidence/< <>https:/climate.nasa.gov/evidence/<>

 

In Australia, many primary school teachers (and secondary) use the NASA website to teach about climate change and

most have very little science background so essentially the blind are leading the blind, trusting the accuracy of

information on climate provided by NASA.

 

Much of the material on both sites are biased, emotive and without any evidence. There are statements such as:

"Ninety-seven percent of climate scientists agree that climate-warming trends over the past century are very likely due

to human activities, and most of the leading scientific organizations worldwide have issued public statements

endorsing this position."

 

And: "The Maldives are vulnerable to sea level rise."

 

The site references the IPCC and Ben Santer as authorities, ignoring many facts that oppose the alarmism. I'm

concerned that many children are being indoctrinated by this bad science.

 

I have emailed the Site Editor Holly Shaftel and Site Manager Randal Jackson putting forward my constructive

criticism with evidence but received no reply. I have mailed a letter (yes - one with stamps!) to the NASA

administration and received no reply.

 

Are you able to give me any email addresses for personnel at NASA who might do something about this

misinformation that a trusting public will accept without question.

 

Many thanks and kind regards.

 

FW_ NASA website
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P.S. I hope global warming isn't bringing too much snow to your area.

 

FW_ NASA website
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Re: Feedback?

The progress made by our whole NASA TRCS group - and its growing reputation for excellence - never ceases to

amaze me!!!

 

 

PS a few bccs

 

On Mar 4, 2019, at 10:24 PM,  <mailto > wrote:

 

Tom,

 

Thanks a lot for dropping your dime on Will’s desk!

 

“By chance, Tom Wysmuller stopped by my office on Saturday,…”

 

I love it! You never cease to amaze me.

 

 

From: Hal Doiron [mailto ]

Sent: 4 March, 2019 12:23 PM

To: 

Cc  <mailto > ; 

Subject: Fw: Feedback?

 

,

 

FYI. I took my shot at getting involved with the Trump Administration's review of climate science that Dr. Will Happer is

heading up in his role as New Technology Adviser to John Bolton, the National Security Advisor.

 

Tom Wysmuller,

 

Thanks for suggesting Will Happer send me his paper for review. What have you learned about how he plans to

conduct the internal Administration review of the Anthropogenic Global Warming (AGW) threat?

 

Hal

 

Harold H. Doiron, PhD

 

Home/Ofc:  Cell: 

From: Thomas Wysmuller <
To:
Cc: Doiron Hal <

Sent: March 5, 2019 12:20:55 AM EST
Received: March 5, 2019 12:21:13 AM EST
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----- Forwarded Message -----

From: Hal Doiron <  <mailto > >

To:  <mailto > <

<mailto > >

Cc:  <mailto >  <mailto > >;

 <mailto >  <mailto  >

Sent: Monday, March 4, 2019 12:15:59 PM CST

Subject: Re: Feedback?

 

Will,

 

I am honored that you would want me to review your paper. I will get to it this week.

 

I am also very eager to get involved with the internal government review of climate science that newspaper reports

indicate you are organizing. As you know, I have been leading a NASA retiree independent assessment of the

Anthropogenic Global Warming (AGW) issue for the last 7 years. Our assessment of GHG climate sensitivity is

completed and we believe Transient Cilmate Response is bounded to the high side by 1.3C and Equilibrium Climate

Sensitivity is <1.6C. Our results are essentially the same as published by Lewis and Curry (2018) using similar data.

 

We derived a simple algebraic global mean surface temperature model from Conservation of Energy (Power in

W/m^2) considerations and validated it with HadCRUT4 global temp data and AR5 atmospheric GHG and aerosol

concentration history since 1850. Our analysis assumed the generally accepted reduction in IR flux leaving the

atmosphere for doubling CO2 concentration was 3.71 W/m^2, and that surface temperature would adjust to

compensate. We conservatively assumed that all observed HadCRUT4 global surface temperature increase since

1850 was due to rising atmospheric GHG and aerosol concentrations and none was due to a likely natural 1000 year

warming cycle that fits the Roman Warm Period, Medieval Warm Period AND Little ice Age surface temperature

variations, and that should peak out in about 2100.

 

The HadCRUT4 data and atmospheric GHG history allowed us to determine Transient Climate Response which was

an undetermined constant in our simple algebraic model that related surface temperature to atmospheric GHG

concentration. Our value for Transient Climate Response is < 1.3C including all climate feedbacks. The generally

accepted 1.1C warming value for surface temperature increase without climate feedbacks due to doubling CO2

concentration (ie. due only to the 3.71 W/m^2 reduction in outgoing IR flux). This proves with data that climate

feedbacks have at most, a small positive effect. When natural warming cycle effects in the temperature data are

considered, climate feedbacks could be negative, or stabilizing. At any rate, there is no cause for climate alarm and we

estimate <1C additional warming by 2100 (should be beneficial) due to burning all currently known world-wide

reserves of coal, oil and natural gas.

 

Best regards,

 

Hal Doiron

Sent from Yahoo Mail on Android<https://go.onelink.me/107872968?pid=InProduct

<https://urldefense.proofpoint.com/v2/url?u=https-3A__go.onelink.me_107872968-3Fpid-3DInProduct-26c-3DGlobal-

5FInternal-5FYGrowth-5FAndroidEmailSig-5F-5FAndroidUsers-26af-5Fwl-3Dym-26af-5Fsub1-3DInternal-26af-

5Fsub2-3DGlobal-5FYGrowth-26af-5Fsub3-

3DEmailSignature&d=DwMFaQ&c=ApwzowJNAKKw3xye91w7BE1XMRKi2LN9kiMk5Csz9Zk&r=C0aKhYUsT0IgrOLD

-

D1nNo4vZ8GBmPQV2uSrtXIuXYU&m=fKrfmIX7VEb3VFRi3vzgP1Dl2vqlGLYN0qqcfhZhFt4&s=xkOYMHioY1eaVvwjh

w52F3c8XrbMFTPIwnoihBoWDnk&e=>

&c=Global_Internal_YGrowth_AndroidEmailSig__AndroidUsers&af_wl=ym&af_sub1=Internal&af_sub2=Global_YGrow
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th&af_sub3=EmailSignature>

 

On Sun, Mar 3, 2019 at 8:28 PM, William Happer

 <mailto > > wrote:

Dear Hal,

 

By chance, Tom Wysmuller stopped by my office on Saturday, and I showed him a copy of the attached draft paper

that  and I hope to finish soon. Tom urged me to send you a copy, even without asking

permission which I would normally do. If you have time to look it over and provide feedback on how to make it more

useful to a wider readership,  and I would be very grateful.

 

We hope to publish the paper in a journal like Reviews of Modern Physics for readers who are not intimidated by

integral equations or quantum mechanics. But we also hope that it will be useful to smart readers without a lot of

mathematics background.

 

Key parts that require almost no math are Figs. 9-11, which show how little you change the infrared flux leaving the

Earth if you double the concentrations of CO2, N2O or CH4. Table 4 shows the correspondingly small temperature

changes needed to restore thermal equilibrium if you double the concentrations.

 

We would be very pleased to get some feedback.

 

Best wishes,

 

Will
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Deletion Page 

 

 

10 pages of non-agency record withheld per 
consultation with NSC 
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1875 Connecticut Avenue, NW 

Washington, DC 20009 

T 202 387 3500 

F 202 234 6049 

edf.org 

New York, NY / Austin, TX / Bentonville, AR / Boston, MA / Boulder, CO / Raleigh, NC   

Sacramento, CA / San Francisco, CA / Washington, DC / Beijing, China / La Paz, Mexico 

Totally chlorine free 100% post-consumer recycled paper 

 

July 3, 2019 

 

Administrator 

NASA Headquarters 

Executive Secretariat 

ATTN: FOIA Appeals 

MS 9R17 

300 E Street, S.W. 

Washington, DC 20546 

 

Re: Appeal under the Freedom of Information Act, FOIA Tracking Number 19-HQ-F-00404 

 

 

Dear Mr. Administrator: 

 

Environmental Defense Fund (“EDF”) respectfully appeals the National Aeronautics and 

Space Administration’s (“NASA’s” or the “agency’s”) May 31, 2019 final response to Freedom 

of Information Act (“FOIA”) request 19-HQ-F-00404. Specifically, EDF appeals NASA’s 

assertion that certain communications “do not constitute ‘agency records’ that are subject to 

FOIA.”1 In accordance with the appeal instructions in the final response letter and NASA’s 

FOIA regulations,2 we have attached the initial FOIA request (Exhibit A), the adverse 

determination (Exhibit B), and the other correspondence between EDF and the NASA FOIA 

office pertaining to this FOIA request (Exhibit C). 

 

In two instances, NASA redacted or withheld materials from its final response on the 

basis that the materials are not agency records: 

 

 Pages 8-10 of NASA’s response contain an email dated February 26, 2019, in which Dr. 

William Happer forwarded commentary about NASA’s website to Deputy Administrator 

James Morhard. In addition to the forwarded commentary, Dr. Happer appears to have 

included his own message to the Deputy Administrator. NASA redacted nearly the entire 

message from Dr. Happer as “Not an Agency Record.” 

 Page 14 of NASA’s response is designated as a “Deletion Page” and indicates, “10 pages 

of non-agency record withheld per consultation with NSC.” 

 

                                                 
1 Letter from Stephanie K. Fox, NASA, to Benjamin Levitan and Lance Bowman, EDF, at 1 (May 31, 2019) 

(attached as Exhibit B). 
2 See 14 C.F.R. § 1206.700. 
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EDF respectfully appeals the redactions and withholdings listed above. To be clear, EDF 

is not appealing the redactions that NASA implemented pursuant to 5 U.S.C. § 552(b)(6). 

 

I. DOCUMENTS ARE “AGENCY RECORDS” IF THE AGENCY HAS 

POSSESSION AND CONTROL. 

 

 The Supreme Court has established a two-part test for whether requested materials 

qualify as “agency records”: “First, an agency must either create or obtain the requested 

materials . . . . Second, the agency must be in control of the requested materials at the time the 

FOIA request is made.”3 

 

 NASA has effectively conceded the first factor: the materials were “obtain[ed]” by the 

agency. NASA described the records included in the May 31, 2019 production as resulting from 

searches of its Information Technology and Communications Division and Office of Interagency 

and Intergovernmental Relations.4 With respect to the email from Dr. Happer, NASA released 

the record in redacted form, which would have been impossible without having obtained the 

record. Furthermore, NASA has acknowledged “review[ing]” all of the contested materials—

further evidence that the records were within the agency’s possession.5 We therefore focus on the 

second factor: whether the agency was in control of the requested materials at the time that EDF 

submitted its FOIA request. 

 

The D.C. Circuit has developed extensive case law on whether material requested under 

FOIA is within an agency’s control. While the default test for control of records was established 

in Tax Analysts v. United States Department of Justice,6 a different test applies where records in 

an agency’s possession were received from a federal government entity not subject to FOIA. The 

court first articulated this test to determine whether records created by Congress—to which 

FOIA does not apply—and possessed by an agency were within the agency’s control.7 In United 

We Stand America v. IRS, the court identified as the critical factor “the agency’s ability to use or 

dispose of the record as it sees fit.”8 In Judicial Watch v. U.S. Secret Service, the court extended 

that test to records obtained by an agency but controlled by FOIA-exempt components of the 

White House.9 And in Electronic Privacy Information Center v. National Security 

Administration, the court specifically applied the test to records originating with the National 

                                                 
3 U.S. Dep’t of Justice v. Tax Analysts, 492 U.S. 136, 144-45 (1989). 
4 Letter from Stephanie K. Fox, at 1. 
5 Id. 
6 The factors are “[1] the intent of the document's creator to retain or relinquish control over the records; [2] the 

ability of the agency to use and dispose of the record as it sees fit; [3] the extent to which agency personnel have 

read or relied upon the document; and [4] the degree to which the document was integrated into the agency's record 

system or files.” 845 F.2d 1060, 1069 (D.C. Cir. 1988) (quoting Lindsey v. U.S. Bureau of Prisons, 736 F.2d 1462, 

1465 (11th Cir. 1984). 
7 See United We Stand America v. Internal Revenue Serv., 359 F.3d 595 (D.C. Cir. 2004).  
8 Id. at 600. 
9 See Judicial Watch, Inc. v. U.S. Secret Serv., 726 F.3d 208, 222-23 (D.C. Cir. 2013). 
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Security Council (“NSC”).10 This line of cases makes abundantly clear that the origin of a record 

is not determinative of agency control.11 

 

Rather, the determinative question that emerges from the case law is whether the FOIA-

exempt entity—e.g., the NSC12—placed specific restrictions on the agency’s use or retention of 

the records. Crucially, these restrictions must have been conveyed prior to the initiation of the 

FOIA matter; the court looks for “contemporaneous and specific instructions . . . to the agencies 

limiting either the use or disclosure of the documents.”13 This requirement mirrors the Supreme 

Court’s inquiry, referenced above, into whether records were within an agency’s control “at the 

time the FOIA request is made.”14 

 

For example, in Holy Spirit Association v. CIA—a case about records created by 

Congress—the D.C. Circuit disregarded “a letter to the [agency] from the Clerk of the House of 

Representatives, which objected to the release of any portion of the [] documents” because “this 

letter was written as a result of the Church’s FOIA request and this litigation long after the actual 

transfer [of the records] to the [agency].”15 In Paisley v. CIA, the D.C. Circuit found that 

documents lacked “the requisite express indication of a congressional intent to maintain 

exclusive control over these particular records” because, “[w]hen Congress created the five 

documents in this case, it affixed no external indicia of control or confidentiality on the faces of 

the documents,” and, “[s]imilarly, the documents at issue were not subsequently sent to the 

[agencies] in such a way as to manifest any intent by Congress to retain control.”16 In United We 

Stand America, the D.C. Circuit found that a letter from Congress was not in an agency’s control 

because it bore the language, “This document is a Congressional record and is entrusted to the 

[agency] for your use only. This document may not be disclosed without the prior approval of 

the Joint [Congressional] Committee.”17 But in the same case, the court rejected claims of 

confidentiality for other records that lacked such specific language. It declined to defer to a 

general “understanding” between Congress and the agency that the materials were confidential, 

or to Congress’s “post-hoc objections to disclosure” written after the records were created and 

submitted to the agency.18 In American Civil Liberties Union v. CIA, the D.C. Circuit found that 

records remained under congressional control because they were expressly covered by a letter 

from Senate Committee leadership stating that certain documents “are the property of the 

Committee”; “remain congressional records in their entirety and disposition and control over 

these records . . . lies exclusively with the Committee”; “are not [agency] records under the 

                                                 
10 See Elec. Privacy Info. Ctr. v. Nat’l Sec. Admin., 988 F. Supp. 2d 1, 8-9 (D.C. Cir. 2013).  
11 See Goland v. Cent. Intelligence Agency, 607 F.2d 339, 346-47 (D.C. Cir. 1978) (stating that the “congressional 

origins of a document, standing alone,” do not dictate that the record is not an “agency record” for the purposes of 

FOIA). 
12 EDF does not concede that the NSC is exempt from FOIA. Our objective in this appeal is to demonstrate that, 

even if the NSC is exempt, NASA wrongfully withheld the records in question. 
13 Paisley v. CIA, 712 F.2d 686, 694 (D.C. Cir. 1983). 
14 Tax Analysts, 492 U.S. at 145 (emphasis added). 
15 Holy Spirit Ass’n for Unification of World Christianity v. Cent. Intelligence Agency, 636 F.2d 838, 842 (D.C. Cir. 

1980). 
16 Paisley, 712 F.2d at 694-96. 
17 United We Stand America, 359 F.3d at 600-01. 
18 Id. at 602. 
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Freedom of Information Act or any other law”; and, for purposes of FOIA, “are congressional, 

not [agency], records.”19 

 

 The D.C. Circuit applied this same test to documents created by the NSC in Electronic 

Privacy Information Center v. National Security Agency, where the court asserted, “[F]or the 

purposes of determining the indicia of control evidenced by the FOIA-exempt entity, the D.C. 

Circuit has consistently looked to the intent of the entity manifested at the time of transfer and 

the clarity of that intent with respect to the documents subject to the FOIA request.”20 The court 

found that the NSC retained control of a document that had been accompanied by a 

memorandum forbidding “intra-agency distribution except on a need to know basis,” directing 

that “all public requests for disclosure of [the record] be referred to the NSC,” and “ma[king] 

clear that a recipient of [the record] should not distribute or disclose the document without the 

express permission of the White House.”21 

 

 In a dispute about whether documents are “agency records,” the Supreme Court has held 

that “[t]he burden is on the agency to demonstrate, not the requester to disprove, that the 

materials sought are not agency records or have not been improperly withheld.”22 

 

 

II. NASA HAS FAILED TO DEMONSTRATE THAT THE CONTESTED MATERIALS 

ARE NOT AGENCY RECORDS. 

 

 In NASA’s May 31, 2019 assertion that certain materials are not agency records, the 

agency failed to address the D.C. Circuit’s test described above. Rather, NASA stated: 

 

Please note that the enclosed records include communications originating from the 

National Security Council (NSC), a component of the White House that is not 

subject to the FOIA. Although these communications from the White House do not 

constitute “agency records” that are subject to FOIA, NASA consulted with the 

NSC in an effort to release to you as much information as possible. Thus we, in 

consultation with the NSC, reviewed under the FOIA the responsive records to 

determine whether they may be accessed under the FOIA’s provisions.23 

 

 Based on the explanation provided, NASA seems to claim that the materials are not 

“agency records” simply because they were created by a FOIA-exempt entity. However, NASA 

offers no legal support for this conclusion, which clearly contravenes the extensive case law in 

the D.C. Circuit. 

 

 In order to sustain its claim that the materials are not agency records, NASA would need 

to demonstrate that the materials contained—or were expressly covered by—“contemporaneous 

                                                 
19 Am. Civil Liberties Union v. Cent. Intelligence Agency, 823 F.3d 655, 665 (D.C. Cir. 2016). 
20 Elec. Privacy Info. Ctr. v. Nat’l Sec. Agency, 988 F. Supp. 2d 1, 11 (D.C. Cir. 2013). 
21 Id. at 11-12 (emphasis in original). 
22 Tax Analysts, 492 U.S. at 142 n.3 (1989); see also Nat’l Labor Relations Bd. v. Robbins Tire & Rubber Co., 437 

U.S. 214, 220 (1978) (FOIA “is broadly conceived, and its basic policy is in favor of disclosure” (quotations and 

citations omitted).). 
23 Letter from Stephanie K. Fox, at 1. 
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and specific”24 language from the NSC restricting NASA’s use and dissemination of the 

documents. Instead, NASA has indicated that it decided which records to release based on 

consultations with the NSC conducted after EDF submitted its FOIA request. It thus appears that 

NASA solicited and relied upon precisely the sort of “post-hoc objections to disclosure”25 that 

the D.C. Circuit has decisively rejected. 

 

 With respect to the email from Dr. Happer to Deputy Administrator Morhard appearing 

on page 8 of the FOIA production, the record indicates that Dr. Happer sent the note on February 

26, 2019. Therefore, the record was clearly in NASA’s possession by the time EDF submitted its 

FOIA request on March 25, 2019. NASA has offered no evidence that the email was not also 

within the agency’s control. Due to NASA’s redactions, EDF is unable to review the text of the 

letter and conduct a more comprehensive analysis. But the burden is on NASA to demonstrate 

that the materials in question are not “agency records” for purposes of FOIA. If the redacted text 

provides a clear and specific indication that the email is subject to NSC control, NASA must at 

least identify that language to substantiate the agency’s determination. If the NSC did not 

expressly retain control of the email at the time the email was transmitted, then the email is an 

agency record and must be processed under FOIA. 

 

 EDF has virtually no information about the “10 pages of non-agency record withheld per 

consultation with NSC” noted on page 14 of NASA’s FOIA production. Even so, two legal 

deficiencies are evident. First, as above, NASA has not demonstrated that these pages were 

covered by any “contemporaneous and specific” restrictions on their use or dissemination, failing 

to satisfy the agency’s burden under FOIA. Second, NASA suggests that it decided to withhold 

the pages based on consultations with the NSC conducted in response to EDF’s FOIA request. 

That would be too late for the NSC to assert control over the material. 

 

III. CONCLUSION 

 

 For the reasons described above, NASA’s claim that certain materials are not “agency 

records” under FOIA is unsubstantiated. If NASA cannot demonstrate that the NSC clearly and 

specifically retained control over the records at the time they were created or transmitted, the 

agency must process the records in accordance with the provisions of FOIA. 

 

 We look forward to NASA’s response within the 20-working-day statutory deadline.26 If 

you have any questions about this appeal, please contact me by telephone at (202) 572-3318 or 

by email at blevitan@edf.org.  

 

 

        Sincerely, 

 

        Benjamin Levitan 

        Environmental Defense Fund 

 

                                                 
24 Paisley v. CIA, 712 F.2d at 694. 
25 United We Stand America, 359 F.3d at 602. 
26 See 5 U.S.C. § 552(a)(6)(A)(ii); see also 14 C.F.R. § 1206.701(a). 
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