
 

Director, Office of Information Policy 

Department of Justice  
1425 New York Avenue, NW 

Suite 11050 

Washington, DC 20530-0001 

 
August 15, 2019 

 

Via FOIAOnline 

 

RE: FREEDOM OF INFORMATION ACT APPEAL, FOIPA Request No. 
1440326-000 
 

Dear FOIA Appeals Officer, 

 

This letter constitutes an administrative appeal under the Freedom of 

Information Act, 5 U.S.C. § 552 (“FOIA” or the “Act”), and is submitted on 

behalf of the Reporters Committee for Freedom of the Press (“Reporters 

Committee”) regarding a blanket denial from the Federal Bureau of Investigation 

(the “FBI”) under Exemption 7(A). 

 

I. Factual and Procedural History 

On June 21, 2019, the Reporters Committee submitted a FOIA request to 

the FBI via fax (the “Request”).  A true and correct copy of the Request is 

attached hereto as Exhibit A.  The Request sought records about journalist Bryan 

Carmody, whose home and office were raided by the San Francisco Police 

Department (SFPD) and the FBI in May 2019.  See Ex. A.  The SFPD said that a 

search warrant was executed as part of an inquiry into the release of a police 

report concerning the death of San Francisco public defender Jeff Adachi.  Id.  

Mr. Carmody stated that inspectors with the SFPD asked for his source on the 

police report in April 2019, which he declined to reveal.  Id.  Mr. Carmody has 

further stated that during the May 2019 search of his home, FBI agents tried to 

interview him, but he declined to speak with them and asked for a lawyer.  Id. 

The Reporters Committee’s Request sought the following records: 

1. All records mentioning or referring to Bryan Carmody.  
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2. All records, including email correspondence, text messages, and other electronic 

messages, that include the term “Carmody” (case insensitive) and any of the following 

keywords (case insensitive):  

1. Shield  

2. Privacy Protection Act  

3. PPA  

4. Leak  

5. Leaks  

6. Subpoena  

7. Newsgathering  

8. Question  

9. Questions  

10. Questioning  

11. Media  

12. Warrant  

13. Search  

14. Seize  

15. Seizure;  

3. All communications, including email correspondence, text messages, and other electronic 

messages between any individual at the Department of Justice and  

1. the San Francisco Police Department  

2. the District Attorney’s Office for the City and County of San Francisco  

3. the San Francisco Sheriff’s Department  

4. the California Bureau of Investigation  

5. the California Office of the Governor, and/or  

6. the California Highway Patrol  

that mention, refer to, or discuss Bryan Carmody; and 

4. All records mentioning, referring to, or constituting the memorandum sent from the 

United States Attorney’s Office for the Northern District of California seeking approval 

for questioning, arresting, or charging Bryan Carmody.  

 

The Request was accompanied by a signed DOJ-361 form from Bryan Carmody. 

By letter dated June 25, 2019, the FBI acknowledged receipt of the Reporters 

Committee’s Request and assigned it tracking number 1440326-000.  A true and correct copy of 

that acknowledgement letter is attached hereto as Exhibit B. 

 By letter dated July 26, 2019, the FBI denied the Reporters Committee’s Request in its 

entirety, asserting that all responsive records are exempt from disclosure under Exemption 7(A) 

(the “Denial”).  A true and correct copy of the FBI’s Denial is attached hereto as Exhibit C. 
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II. Argument 

The Freedom of Information Act, 5 U.S.C. § 552 (“FOIA” or the “Act”), was enacted to 

enable citizens to monitor “what their government is up to.”  United States DOJ v. Reporters 

Committee for Freedom of the Press, 489 U.S. 749, 773 (1989).  Its basic purpose is “to open 

agency action to the light of public scrutiny.”  Dep’t of Air Force v. Rose, 425 U.S. 352, 372 

(1976) (internal quotation marks omitted).  Accordingly, FOIA “mandates a strong presumption 

in favor of disclosure[,]” U.S. Dep’t of State v. Ray, 502 U.S. 164, 173 (1991)), and the Act’s 

statutory exemptions, which are exclusive, must be “narrowly construed[,]” Rose, 425 U.S. at 

361.   

By withholding all records responsive to the Reporters Committee’s Request, the FBI is 

in violation of the Act.  Among other things, the FBI has not adequately justified its decision to 

invoke Exemption 7(A), has not made any attempt to satisfy FOIA’s foreseeable harm standard, 

and has not engaged in a segregability analysis as required by the Act.  Therefore, the requested 

records must be disclosed. 

A. The FBI Fails to Justify its Withholdings Under Exemption 7(A) and the Foreseeable 

Harm Standard. 

 

An agency seeking to withhold records under FOIA Exemption 7(A) must demonstrate 

that (1) the records were compiled for law enforcement purposes and, if so, (2) how release of 

the records “could reasonably be expected to interfere with law enforcement proceedings.”  5 

U.S.C. § 552(b)(7).  Exemption 7(A) cannot be invoked unless the material withheld relates to an 

ongoing or a “concrete prospective law enforcement proceeding.”  Carson v. U.S. Dep’t of 

Justice, 631 F.2d 1008, 1018 (D.C. Cir. 1980).  Additionally, the “government must show, by 

more than conclusory statement, how the particular kinds of investigatory records requested 
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would interfere with a pending enforcement proceeding.”  Campbell v. Dep’t of Health & 

Human Servs., 682 F.2d 256, 259 (D.C. Cir. 1982) (emphasis added). 

In its Denial letter, the FBI has done nothing beyond perfunctorily asserting that all 

records responsive to the Reporters Committee’s Request fall within the scope of Exemption 

7(A) and reciting the statutory language.  See Ex. C.  Such a conclusory statement does not 

satisfy the FBI’s obligations under FOIA.  See, e.g., Larson v. Dep’t of State, 565 F.3d 857, 864 

(D.C. Cir. 2009) (agency’s justifications of claimed exemptions must not be “conclusory” or 

“merely recite statutory standards, or [be] overly vague or sweeping”—as such justifications will 

not “carry the government's burden” to justify exemptions); Hayden v. Nat’l Sec. Agency/Cent. 

Sec. Serv., 608 F.2d 1381, 1387 (D.C. Cir. 1979); Cable News Network, Inc. v. Fed. Bureau of 

Investigation, 384 F. Supp. 3d 19, 33 (D.D.C. 2019). 

Moreover, following the enactment of the FOIA Improvement Act of 2016, Pub. L. No. 

114-185, an agency may withhold records that fall within one of the Act’s discretionary 

exemptions “only if the agency reasonably foresees that disclosure would harm an interest 

protected by an exemption . . . .”  5 U.S.C. § 552(a)(8) (emphasis added).  Here, the FBI has 

made no effort to satisfy the foreseeable harm standard.  See Ex. C.  And, indeed, it is entirely 

unclear how the release of records regarding Mr. Carmody could harm an interest protected by 

Exemption 7(A), especially when the FBI has failed to identify what law enforcement 

proceeding is imminent or ongoing, the status of such investigation, or how the specific records 

requested by RCFP relate to it.  Accordingly, as the FBI has failed to satisfy the foreseeable 

harm standard, the requested records must be released.  

B. The FBI Has Failed to Release All Segregable Information. 

FOIA mandates that any “reasonably segregable” non-exempt portion of a record be 
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released even if other portions are exempt from disclosure.  5 U.S.C. § 552(b).  Thus, an agency 

“may not sweep a document under a general allegation of exemption, even if that general 

allegation is correct with regard to part of the information.”  Vaughn v. Rosen, 484 F.2d 820, 825 

(D.C. Cir. 1973).   

Here, the FBI did not conduct any segregability review, as required by law.  5 U.S.C. § 

552(b).  Accordingly, even assuming, arguendo, that some records responsive to the Reporters 

Committee’s Request may be withheld, all segregable records or portions thereof must be 

released.  The FBI’s failure to conduct a segregability analysis violates FOIA.  

C. Disclosure of the Requested Records is Warranted in Light of the Public Interest in 

Understanding the Federal Government’s Involvement in Obtaining Information from 

a Member of the News Media. 

 

Even assuming, arguendo, that (1) Exemption 7(A) applies to the records sought by the 

Reporters Committee in its Request,  (2) the foreseeable harm standard is met, and (3) there is no 

segregable information in the requested records, the FBI should nonetheless exercise its 

discretion to release them in light of the public interest in understanding the agency’s actions 

with respect to Mr. Carmody.  See NLRB v. Robbins Tire & Rubber Co., 437 U.S. 214, 242 

(1978) (“The basic purpose of FOIA is to ensure an informed citizenry, vital to the functioning 

of a democratic society, needed to check against corruption and to hold the governors 

accountable to the governed.”).    

An “agency’s decision to release [requested records] normally will be grounded either in 

its view that none of the FOIA exemptions applies, and thus that disclosure is mandatory, or in 

its belief that release is justified in the exercise of its discretion, even though the data fall within 

one or more of the statutory exemptions.”  CNA Fin. Corp. v. Donovan, 830 F.2d 1132, 1134 n.1 

(D.C. Cir. 1987).  Application of Exemption 7(A), like most of FOIA’s exemptions, is entirely 
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discretionary.  See, e.g., Chrysler Corp. v. Brown, 441 U.S. 281, 294 (1979) (“Congress did not 

limit an agency’s discretion to disclose information when it enacted the FOIA.”); Pinson v. Dep’t 

of Justice, 236 F. Supp. 3d 338, 359 (D.D.C. 2017) (“FOIA permits agencies to make 

‘discretionary disclosures’ of information that is exempt from mandatory disclosures.”).   

Given the tremendous public interest in the records at issue here, the FBI should exercise 

its discretion to release them, even assuming, arguendo, they are otherwise exempt under the 

Act.  Recently, three San Francisco Superior Court judges ordered warrants obtained in the 

search of Mr. Carmody’s phone, home and office to be nullified and their contents unsealed due 

to the San Francisco Police Department’s violation of California’s shield law that protects 

journalists.  Evan Sernoffsky and Michael Cabanatuan, Three judges nullify more search 

warrants in San Francisco police raid on journalist (Aug. 2, 2019), https://perma.cc/63PX-

W6D3.  The rulings follow a judge’s order last month to quash and unseal the first of five search 

warrants police obtained before raiding Bryan Carmody’s home and office.  Id.  San Francisco 

Chief of Police Bill Scott, who had previously defended the raid on Mr. Carmody, stated that he 

was “concerned by a lack of due diligence by department investigators in seeking search 

warrants and appropriately addressing Mr. Carmody’s status as a member of the news media.”  

Id.  The Reporters Committee’s Request seeks information about the treatment of members of 

the news media by law enforcement, an issue of enormous public interest.  See Ex. A.  Because 

“[t]he Constitution specifically selected the press . . . to play an important role in the discussion 

of public affairs,”  Mills v. Alabama, 384 U.S. 214, 219 (1966), the public has a right to know 

more about law enforcement actions that affect the media, including actions that implicate a wide 

variety of Constitutional, statutory, and regulatory rights.  See U.S. Const. Am. 1; 28 C.F.R. § 

50.10; United States Attorneys’ Manual § 9-13.400; 42 U.S.C. § 2000aa et seq.; C.A. Const., 
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article I, § 2(b); Cal. Evid. Code § 1070; Cal. Penal Code § 1524(g). The records responsive to 

the Request should, accordingly, be released. 

 

III. Conclusion 

By improperly withholding responsive records, the FBI is in violation of its obligations 

under FOIA, and the records responsive to the Reporters Committee’s Request must be released. 

If you have any questions regarding this appeal, please do not hesitate to contact me at 

amarshall@rcfp.org.  I look forward to your determination with respect to this appeal within 

twenty business days, as provided by FOIA.  5 U.S.C. § 552(a)(6)(A)(ii). 

 

Sincerely, 

 

/s/ Adam A. Marshall 

Adam A. Marshall 

Reporters Committee for Freedom of the Press 
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EXHIBIT A 
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EXHIBIT B 
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EXHIBIT C 
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