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I N THE SUPREME COURT OF THE UNI TED STATES

UNI TED STATES,
Petitioner : No. 12-307
V.
EDI TH SCHLAI N W NDSOR, | N HER
CAPACI TY AS EXECUTOR OF THE ESTATE:

OF THEA CLARA SPYER, ET AL.

Washi ngton, D.C.

Wednesday, March 27, 2013

The above-entitled matter canme on for oral
argunment before the Suprene Court of\the United States
at 10:18 a.m
APPEARANCES:

VI CKI C. JACKSON, ESQ., Canbridge, Massachusetts; for
Court-appoi nted am cus curi ae.

SRl SRI NI VASAN, ESQ., Deputy Solicitor General
Departnment of Justice, Washington, D.C.; for
Petitioner, supporting affirmance.

PAUL D. CLEMENT, ESQ , Washington, D.C.; for Respondent
Bi parti san Legal Advisory Group of the United States
House of Representatives.

DONALD B. VERRI LLI, JR., ESQ, Solicitor Ceneral,
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Departnment of Justice, Washingto

n, D C.;

Petitioner, supporting affirmnce.

ROBERTA A. KAPLAN, ESQ , New York

Respondent W ndsor.
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PROCEEDI NGS
(10:18 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argunent this norning in Case 12-307, United
States v. Wndsor, and we will begin with the
jurisdictional discussion.

Ms. Jackson?

ORAL ARGUMENT OF VI CKI C. JACKSON

ON BEHALF OF THE COURT- APPOI NTED AM CUS CURI AE

M5. JACKSON: M. Chief Justice, and may it
pl ease the Court:

There is no justiciable case before this
Court. Petitioner, the United States, does not ask this
Court to redress the injuries it assérts. The House of
Representatives' Bipartisan Legal Advisory G oup, the
BLAG, which does seek redress in the formof reversal
asserts no judicially cognizable injury.

While it is natural to want to reach the
merits of such a significant issue, as in Raines v.
Byrd, this natural urge nust be put aside because,
however inportant the constitutional question, Article
1l prevents its decision here and requires this Court
to await another case, another day, to decide the
questi on.

In the district court, Ms. Wndsor alleged

5
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classical Article Ill injury for which she sought
redress. Other persons injured by DOVA' s operation
could likewise sue in a first instance court and, if
their chall enge succeeds, obtain relief. But to
exercise jurisdiction on this appeal when the United
St ates asked for the judgnment below, fully agrees with

it, and --

JUSTI CE SOTOVAYOR: Who else is going to be

aggrieved if she is not? Meaning another person who
is -- whose benefits are withheld, tax refund is
withheld, is going to be in an identical situation to
her? Who else could cone in?

MS. JACKSON: Your Honor, it is possible
that in district courts where other {axpayers sue the
United States on simlar relief, that the district
courts will rule differently. At |east one district
court that I'maware of, in a case called

Louie v. Hol der, ruled against -- upheld DOVA even

t hough the Governnent had switched its position at that

tinme.

In addition, the i ssue of DOMA --

JUSTI CE SCALI A: Excuse ne. If there is no

jurisdiction here, why was there jurisdiction at the
trial level?
MS. JACKSON:  Your Honor --

6
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JUSTI CE SCALI A: | nean, the Governnent
cones in and says "I agree" -- or if there was
jurisdiction, why did the Court ever have to get to the
merits?

If you have a, let's say, a lawsuit on an --
on an i ndebtedness and the all eged debtor conmes in and
says, yeah, | owe them noney, but |I'mjust not gonna pay
it, which is the equivalent of the Governnment saying,
yeah, it's unconstitutional but I'mgoing to enforce it
anyway.

What woul d happen in that -- in that
| ndebt edness suit is that the court would enter judgnent
and say, if you agree that you owe it, by God, you
should pay it. And there would be a\judgnent right
there without any consideration of the nmerits, right?
VWhy didn't that happen here?

MS5. JACKSON: Your Honor, the -- the two
guestions that you asked ne, why did the district court
have jurisdiction, the first answer is that the party
i nvoking the district court's jurisdiction was Ms.

W ndsor, who did have an injury.

As to why the district court didn't enter
judgnment when the United States switched its position,

Il -- | imagine that the Court was -- would have wanted
to have devel opnent of that issue, which was achieved

7
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t hrough the intervention of the BLAGin the trial court,
so that the judgnent of unconstitutionality and of
refund woul d have had a robust hearing --

JUSTI CE SCALIA: Really, that's very

peculiar. When -- when both parties to the case agree
on what the law is? What, the -- just for fun, the
district judge is -- is going to have a hearing?

MS. JACKSON: Well, Your Honor, the
jurisdiction of the Court, it seens to ne, is not
affected by the length of the proceedings it undertook.
I n Kentucky --

JUSTI CE SCALI A: |1'm not tal king about
jurisdiction now. |'mtalking about why the district
court, w thout getting to the nErits; shoul d not have
entered judgnent agai nst the Governnent.

MS. JACKSON: | amnot sure | have a
wonder ful answer to that question, Justice Scalia, but I
do think the case bears sonme simlarities to Kentucky
agai nst I ndi ana, which was di scussed by the parties,

where Kentucky sued Indiana in this Court's original

jurisdiction on a contract. The two States had a
contract. Indiana agreed it was obligated to perform
but it wasn't performng. There -- it was worried about

a State court lawsuit. This Court exercised original
jurisdiction to give Kentucky relief. And I think

8
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that's anal ogous to what the district court did there.

The issue before us today, | think, is an
i ssue of appellate jurisdiction. And the U S. is
seeking to invoke the appellate jurisdiction of Article
[11 courts, notwithstanding that it doesn't seek relief;
it seeks affirmance.

JUSTICE ALITO Well, the Solicitor
General's standing argunent is very abstract. But here
I's one possible way of understanding it, perhaps the
Solicitor General will disavow it, but it would go |like
this: The President's position in this case is that he
IS going to continue to enforce DOVA, engage in conduct
that he believes is unconstitutional, until this Court
tells himto stop.

The judgnment of the Second Circuit told the
Executive Branch to conply with the Equal Protection
Cl ause imedi ately. The President disagrees with the
temporal aspect of that, so the Executive is aggrieved
In the sense that the Executive is ordered to do
sonething prior to the point when the Executive believes
it should do that thing.

Now, wouldn't that be sufficient to make --
to create injury in the Executive and render the
Executive an aggrieved party?

M5. JACKSON: | think not, Your Honor. |

9
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t hink not, because | don't see how t hat woul d be any
different fromany party saying, well, we really don't
want to pay this judgnent until we're sure all of the
courts agree. And | think this Court's -- this Court
doesn't have a | ot of case | aw where a party seeks
review to get affirmance.

But in the Princeton University against
Schm dt case, there was a State court conviction, Ohio
State Court overturns it, Princeton University seeks
review, because its regulations were at issue. New
Jersey joins in seeking review, but does not ask for
relief; does not take a position on what relief would
be appropri ate.

JUSTI CE BREYER: Why - - ﬁhy woul dn't - -
i magine -- there in Article Il, it says that the
Presi dent shall take care that the laws be faithfully
executed. So the President has worked out -- 1,
personal ly, and for reasons in -- in my departnent,
others think that this law is unconstitutional, but I

have this obligation. And because | have this

obligation, I will not, | will continue to execute this
law. | will continue to execute it though | disagree
with it. And | execute it until | have an authoritative

determ nati on not to.
Now, how is that different froma trustee

10
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who believes that he has an obligation to a trust to do
sonmet hing under a certain provision that he thinks
doesn't require that, but, you know, there's a debate
about it, but he says, | have the obligation here. |'m
going to follow this through.

There'd be standing in the second case for
any fiduciary, despite his personal beliefs, to
continue. W' d understand that and say there was
standi ng. Wy don't we here?

MS. JACKSON: Well, the trustee, | think,
woul d be able to go to a court of first instance to get
an adj udi cation of the claim Wat |'msubmtting to
you that the trustee could not do, after getting the
first -- the judgnent in the court o{ first instance
stating what the renedy -- what the liability is, then
seek review of that judgnent, but ask only for it to be
af firmed.

JUSTI CE BREYER: And that's the part | don't
understand. For -- if, in fact, as you agree, the
trustee or other fiduciary in my exanple would indeed
have standing to act according to the | aw, even though
he thinks that that |law is unconstitutional because of
his obligation such as under Section 2. You agree he
has the -- he has -- there is standi ng when he goes into
court in the first place, which surely he could

11
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interpret Article Il as saying and you follow it through
as long as you can do it, which includes appeals, until
the matter is determned finally and authoritatively by
a court. If you could do the first, what suddenly stops
you from doing the second?

MS. JACKSON: In the first instance, the
obligations are uncertain the trustee is presumably
subject to potentially adverse conpeting clainms on his
or her action.

CHI EF JUSTI CE ROBERTS: Well, | would have
t hought --

MS. JACKSON: Those are --

CHI EF JUSTI CE ROBERTS: | woul d have thought
your answer would be that the Execut{ve's obligation to
execute the law includes the obligation to execute the
| aw consistent with the Constitution. And if he has
made a determ nation that executing the | aw by enforcing
the terms is unconstitutional, | don't see why he
doesn't have the courage of his convictions and execute
not only the statute, but do it consistent with his view
of the Constitution, rather than saying, oh, we'll wait
till the Supreme Court tells us we have no choice.

MS. JACKSON: M. Chief Justice, | think

that's a hard question under Article Il. But | think
the Article Ill questions that this Court is facing turn
12
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on what the parties in the case have all eged, what
relief they're seeking, and what the posture is.

JUSTI CE KENNEDY: In Federal court's
jurisprudence, are you saying there's a | ack of
adversity here?

MS. JACKSON: | amsaying primarily --

JUSTI CE KENNEDY: Can you give us a
pi geonhol e?

M5. JACKSON: | -- it's alittle difficult,
because the circunstance is unusual, Justice Kennedy,
but I think the npost apt of the doctrines, although they
are overl apping and reinforce each other, the npst apt
I s standing.

This Court has nade cleaf that a party on
appeal has to neet the sane Article Il standing
requi rements of injury caused by the action conpl ai ned
of and redressable by the relief requested by the
parties.

JUSTI CE KENNEDY: But it seems to ne
there -- there's injury here.

MS. JACKSON: Well, Your Honor, | do not
agree that the injuries alleged by the United States
shoul d be cogni zable by the Article Ill courts, because
those injuries are exactly what it asked the courts
below to -- to produce. But even if we treat the

13
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injuries as sufficiently alleged, Article Ill requires
that the party conplaining of injury ask the court to
remedy that injury. And that's a very inportant

requi rement, | think, under Article IIll for several
reasons.

The idea of the case or controversy
limtation, as | understand it, is part of a broader
separation of powers picture, to make sure the Federal
courts performtheir proper role. Their proper role is
the redress of injury, and it is the need to redress
injury in ordinary litigation that justifies judicial
review of constitutional issues. But --

JUSTI CE KAGAN: But, Ms. Jackson, | nmean, to
go back to Justice Kennedy's point, ﬁe have injury here
in the nost classic, nost concrete sense. There's
$300, 000 that's going to come out of the Government's
treasury if this decision is upheld, and it won't if it
isn't.

Now, the Government is willing to pay that
$300, 000, woul d be happy to pay that $300, 000, but
whet her the Governnment is happy or sad to pay that
$300, 000, the Governnment is still paying the $300, 000,
which in the usual set of circunstances is the classic
Article IIl injury.

Why isn't it here?

14
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MS. JACKSON: Justice Kagan, there is a
three-prong test. Even if you treat that as injury, it
does not neet the requirenments for standi ng on appeal,
because the Governnent has not asked this Court to
remedy that injury. The Government has not asked this
Court to overturn the rulings below so it doesn't have
to pay the $365,000. It has asked this Court to affirm
And the case or controversy requirenment that we're
tal ki ng about are nested in an adversarial system where
we rely on the parties to state their injuries and make
their clainms for relief.

If the Governnment or any party is not bound
with respect to standing by its articul ated request for
a remedy, what that does is it enablés the Court to fill
in, to reshape. And for a doctrine that is supposed to
be limting the occasions for judicial review of
constitutionality, that is troubling.

JUSTI CE KAGAN: But don't we often separate
t hose two things, ask whether there's injury for Article
1l purposes and causation and redressability, as you
say, but then say, well, sonetinmes when all of those are
met, there's not going to be adequate presentation of
t he argunents, and so we will appoint an am cus or we'll
restructure things? And we do that when the Governnent
confesses error, often. | mean, we do that several

15
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times a year in this courtroom

MS. JACKSON: Yes, Your Honor. But
concession of error cases, with respect, are quite
different, because in concession of error cases
typically both parties at the appellate | evel end up
bei ng adverse to the judgment bel ow and they are asking
relief fromthis Court fromthe judgnent bel ow

But here we have a situation where, putting
BLAG to one side for the nonent, between the United
States and Ms. Wndsor there is no adversity, they're in
agreenment, and neither of themis asking this Court to
reverse or nodify the judgnment below. And so | think
t he confession of error cases are quite different from
t he perspective of Article Il

JUSTI CE BREYER: No, they're -- they're not
I n agreenent about whether to pay the nobney or not.
They are in agreenent about what argunents are correct
| egal argunments, and | can't think of a case other than
the sham cases which -- which this isn't, where -- where
you would find no standing or other obstacle. And | can
t hi nk of one case, which you haven't nentioned, nanely,

Chadha, which seens about identical.

MS. JACKSON:  Your Honor, | don't think that
Chadha is identical, with respect. In -- for two main
reasons. In Chadha, the Court was | think quite careful
16
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to avoid deciding whether the United States had Article
1l standing. It intensively analyzed a statute, since
repeal ed, 1252, which gave this Court nmandatory
jurisdiction in cases in which a Federal statute was
hel d unconstitutional and the U S. was a party. And it
framed its analysis of whether the statute permtted the
appeal. VWhat | think was -- oh, may | reserve ny tine
for rebuttal ?

CHI EF JUSTI CE ROBERTS: You can finish your

sent ence.

MS. JACKSON: Thank you.

What was -- what was going on there was the
Court said: Well, the statute wanted to reach very

broadly, perhaps inplicit, not stated, per haps nore
broadly than Article 111

Congress said whenever you have this
configuration, you go up to the Supreme Court. Then the
Supreme Court in Chadha says, of course, in addition to
the statute, there nust be Article IIl case or
controversy, the presence of the congressional
i ntervenors here provides it. And that --

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
That was nore than a sentence.

M5, JACKSON: Oh, I'msorry. |'msorry,
Your Honor. Thank you.

17
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CHI EF JUSTI CE ROBERTS: M. Srinivasan?

ORAL ARGUMENT OF SRI SRI NI VASAN,

ON BEHALF OF THE PETI TI ONER, SUPPORTI NG AFFI RMANCE

MR. SRI NI VASAN: Thank you,

M. Chief Justice, and may it please the Court:

This Court has jurisdiction in this case
based on the petition filed by the United States for the
sane reasons it had jurisdiction in parallel
circunstances in Chadha and Lovett. There are two
I ssues that have been -- that have been brought up this
norning and |'d |ike to address each in turn.

One is whether there's a concrete case or
controversy -- case or controversy in the sense of
adversity in this Court; and the secénd I's the question
of whether there's Article Il standing for the
Governnent to bring this case before the Court.

CHI EF JUSTI CE ROBERTS: On the first one, is
there any case where all the parties agreed with the
deci si on bel ow and we uphel d appellate jurisdiction?

Any case?

MR. SRI NI VASAN: \Where the parties agreed --

CHI EF JUSTI CE ROBERTS: All the parties
agreed with the decision below and we nonet hel ess uphel d
appel late jurisdiction.

MR. SRI NI VASAN:  Well, you didn't speak to

18
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it in Lovett, Your Honor, but that was the circunstance
in Lovett.

CHI EF JUSTI CE ROBERTS: No, it wasn't
raised -- it wasn't raised or addressed, and that had
the distinct situation of an appeal, direct appeal from
an Article | tribunal.

MR. SRI Nl VASAN:  Well, | don't -- | don't
know t hat that matters, because you had to satisfy
Article |11l prerequisites to have the case in this
Court. Now, Your Honor is, of course, correct that
the -- the Court didn't affirmatively engage on the
I ssue of jurisdiction, but that is a scenario --

CHI EF JUSTI CE ROBERTS: Okay. So putting
Lovett aside, since none of this mas\discussed, I's there
any, any case?

MR. SRI Nl VASAN:  No, | don't know of one.

But these -- but, M. Chief Justice, with all due
respect --

CHI EF JUSTICE ROBERTS: So this is totally
unprecedented. You' re asking us to do sonething we have
never done before to reach the issue in this case.

MR. SRI NI VASAN: Let ne say two things about
that if I mght, Your Honor. First is that it's -- it's
unusual , but that's not at all surprising, because
the --

19
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CHI EF JUSTI CE ROBERTS: No, it's not just --

it's not unusual. It's totally unprecedented.

MR. SRI NI VASAN:  Well, it's totally
unprecedented in one respect, Your Honor. If you | ook
at Chadha -- okay, the second point I'd make. Let ne

make one point at the outset, though, which is that
whether it's totally unusual or |argely unusual, | grant
you that it doesn't happen. But the reason it doesn't
happen is because -- | wouldn't confuse a nunerator with
a denom nator. This set of circunmstances just doesn't
arise very often.

Now, it's true that when this set of
ci rcunst ances --

JUSTI CE SCALIA: It has ﬁot arisen very
often in the past, because in the past, when | was at
the Ofice of Legal Counsel, there was an opinion of the
Office of Legal Counsel which says that the Attorney
General will defend the |laws of the United States,
except in two circunstances: Nunber one, where the
basis for the alleged unconstitutionality has to do with
presidential powers. When the presidential powers are
I nvol ved, he's the lawer for the President. So he can
say, we think the statute's unconstitutional, | won't
defend it.

The second situation is where no possible

20
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rati onal argunment could be nade in defense of it. Now,
nei ther of those situations exists here. And I'm
wondering if we're living in this new world where the
Attorney General can sinply decide, yeah, it's
unconstitutional, but it's not so unconstitutional that
I"mnot willing to enforce it, if we're in this new
world, I -- 1 don't want these cases like this to cone
before this Court all the tine.

And | think they will conme all the tine if
that's -- if that's -- if that's the newregine in the
Justice Departnent that we're dealing wth.

MR. SRI NI VASAN: Justice Scalia, one
recogni zed situation in which an act of Congress won't
be defended in court is when the Preéident makes a
determ nation that the act is unconstitutional. That's
what happened here. The President made an accountabl e
| egal determ nation that this Act of Congress is
unconstitutional .

JUSTI CE KENNEDY: But then why does he
enforce the statute?

MR. SRI NIl VASAN: Well, that's an option
that's available to him Justice Kennedy. |In certain
circunmstances, it mkes sense not to enforce. But I
don't think the take-care responsibility is an all or
not hi ng proposition such that when the President reaches

21
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a determ nation that a statute is unconstitutional, it
necessarily follows that he wouldn't enforce it. That's
not what happened in Lovett. That's not --

JUSTI CE KENNEDY: But let nme ask you,

suppose that constitutional scholars have grave doubts

about the practice of the President signing a bill but
saying that he thinks it's, unconstitutional -- what do
you call it, signing statenents or sonething |like that.

It seens to nme that if we adopt your position that that
would ratify and confirm and encourage that questionable
practice, because if the President thinks the lawis
unconstitutional he shouldn't sign it, according to sone
view. And that's a lot |ike what you' re arguing here.
It's very troubling. \

MR. SRINIVASAN: | -- in the -- in the
signing statenent situation, Your Honor, one exanple in
the past is Turner Broadcasting. |In Turner
Broadcasting, that was a circunmstance in which it was --
It was a veto, but in the course of the veto the
Presi dent made the determ nation that a particular
aspect of that statute was unconstitutional.

And what happened as a result of that is
t hat the Departnent of Justice didn't defend that aspect
of the statute in litigation. Now, a subsequent
Presi dent reached a contrary conclusion. But -- but ny

22
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point is sinply that when the President makes a

determ nation that a statute is unconstitutional, it can
follow that the Departnment of Justice won't defend it in
litigation.

CHI EF JUSTI CE ROBERTS: Sonetinmes you do and
sonetimes you don't. What is the test for when you
t hi nk your obligation to take care that the [aws be
faithfully executed neans you'll follow your view about
whet her it's constitutional or not or you won't foll ow
your Vview?

MR. SRI NI VASAN: M. Chief Justice, 1'd
hesitate to give you a black-and-white algorithm There
are -- there are several considerations that woul d
factor intoit. One of the considerétions - -

JUSTI CE SCALI A: Excuse ne. |It's not your
view. It's the President's. 1It's only when the
President thinks it's unconstitutional that you can
decline to defend it? O what if the Attorney General
thinks it's unconstitutional ?

MR. SRI Nl VASAN:  No, no. O course --

JUSTI CE SCALIA: O the Solicitor General,
I's that enough?

MR. SRI NI VASAN: 28 U.S.C. 530(d)

presupposes -- Congress presupposes that there are going
to be occasions in which a statute is -- is not defended
23
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because of a conclusion by the Attorney General that
It's unconstitutional.

JUSTI CE SCALIA: ©Oh, it can be either the
Attorney General or the Solicitor General ?

MR. SRINIVASAN: It could be, but this is a
situation in which the President nmade the determn nation.
And when the President makes that determ nation, there
are a few considerations that | think would factor into
the mx in determ ning whether enforcement will follow
One of them would be the consequences of enforcenent for
the individuals who are affected.

And so, for exanple, | would assune that if
it's a crimnal statute that we're tal king about, an
enforcenent would require crim nal eﬁforcenEnt agai nst
sonebody and -- which woul d beget crimnal sanctions.
That may be --

JUSTI CE SCALI A: So when Congress enacts a
statute, it cannot be defended, it has no assurance that
that statute will be defended in court, if the Solicitor
General in his view thinks it's unconstitutional ?

MR. SRI NI VASAN: There have --

Justice Scalia --

JUSTI CE SCALIA: Is that right?

MR. SRI Nl VASAN: -- there have been
occasions in the past.
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JUSTI CE SCALI A: Yes or no?

MR. SRI NI VASAN: Yes. Yes, it's true. And
28 U. S.C. 530(d) exactly presupposes that. That's the
exact occasion in which that process is -- is
occasi oned. Congress knew that this would happen. Now,
it can happen also when -- in the rare instance in which
the President hinself makes that determ nation. And I
don't think that the take-care clause responsibility has
this all or nothing capacity to it. It can be that the
Presi dent decides --

JUSTICE GINSBURG. M. Srinivasan --

JUSTI CE SCALIA: It's not what the OLC
opi nion said, by the way.

MR. SRINI VASAN: |t can Be t hat the
Presi dent decides to enforce it. That's what happened
in Lovett and that's the course of events that was
sought -- that happened in Chadha. And there's --

JUSTI CE Gl NSBURG. But when the
Gover nnent -- when the -- when the case is adjudicated
in the first instance -- we're tal king here about
appel l ate authority.

MR. SRI NI VASAN: Correct.

JUSTI CE GI NSBURG. The Government sometines
| oses cases in the first instance and then it doesn't
appeal. If it agrees with the result that the court
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reached, it doesn't appeal and then the judgnent in the
first instance where there was adversity is -- is the

| ast word. So, when does the Governnent decide, yes, we
agree with the -- the adjudication in the court of first
i nstance and so we'll leave it there, and when does it
say, yeah, we agree, but we want higher authority to
partici pate?

MR. SRI NI VASAN:  Well, there are -- there
are a nunber of considerations that could factor into
it, Justice G nsburg. You're right that either of those
scenarios is possible. The reason that the Governnent
appealed in this case is because the President nmade the
determ nation that this statute would continue to be
enforced, and that was out of respec{ for the Congress
t hat enacted the |law and the President who signed it,
and out of respect for the role of the judiciary in
sayi ng what the law is.

The point of taking an appeal here is that
t he Governnent suffered an injury because a judgnent was
entered agai nst the Governnment in the court of appeals.
That's a classic case for injury.

JUSTI CE SOTOVAYOR: Counsel, could you not
run out of time on the BLAG standing? | know we -- we
didn't permt M. Jackson to -- to address it. So don't
run out of tinme on that.
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MR. SRINI VASAN: | -- | won't, Your Honor.
"Il be happy to turn -- turn to BLAG standing. | would
li ke to make a couple of points on the question of our
own standing to bring the petition before the Court.

And | think Justice Breyer was right. The
key precedent here is Chadha. Chadha establishes a
couple of things. First, Chadha establishes that there
i's aggrievenent in the circunstances of this case. And
| don't see what the difference is between aggrievenent
for purposes of statutory -- the statutory analysis at
i ssue in Chadha, and injury for purposes of Article |11

JUSTICE ALITG  Well, how are you aggrieved?
"Aggri eved" means that you are deprived of your | egal
rights. And you don't think that yod've been deprived
of your legal rights because your rights -- your
obl i gati ons under the Constitution supercede DOVA, and
you haven't been deprived of anything that you're
entitled to under the Constitution. So how are you
aggri eved?

MR. SRINIVASAN: | guess we'd -- I'd
subscri be to the aggrievenent analysis that the Court
made in Chadha at pages 929 to 931 of its opinion. And
what the Court said is this: "Wen an agency of the
United States is a party to a case in which an act of
Congress that it admnisters is held unconstitutional,
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it is an aggrieved party. The agency's status as an
aggrieved party is not altered by the fact that the
Executive may agree with the holding that the statute in
question is unconstitutional."” That description is on
all fours with the circunmstances of this case.

JUSTICE ALITO. Could I just -- before you
go on to the House group, could | just clear up
sonet hing? 1In your brief, you argue that you are
representing all three branches of the Governnment, is
that right?

MR. SRI NI VASAN:  Correct.

JUSTICE ALITO. You're -- you're
representing the Judiciary as you stand before us here
t oday - - \

MR. SRI NI VASAN:  Wel | --

JUSTICE ALITO. -- trying to persuade the
Court, you're representing the Court?

MR. SRI NI VASAN: We represent the sovereign
interests of the United States. O course, in a case
like this, the -- the -- we're submtting the dispute to
the Judiciary for resolution, so in that sense, we --
"' mnot going to stand here and tell you that | can
dictate the -- that the Judiciary cones out in one
direction or the other. | certainly would Iike to be
able to do that, but | don't think I can, in al
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fairness, do that. But | --

JUSTICE ALITO. It seens very strange. So
in -- in acrimnal case where it's the United States v.
Smth, appearing before an Article |11 judge, the United
States, the prosecutor is representing the court as
wel | ?

MR. SRI NIl VASAN:  Well, | think -- | guess

what | would say is this: The United -- the United

States -- the Executive Branch represents the sovereign
interests of the United States before the Court. |It's
not -- | think the point of this is that it's not that

t he Executive Branch is representing the Executive
Branch al one.

The Executive Branch is fepresenting t he
sovereign interests of the United States, and those
i nterests would include the interests of the Congress
that enacted the law, the interests of the President
that signed it, and the interests of the Judiciary in
pronounci ng on what the lawis. And the course of
action that the President chose to undertake here is in
keeping with all of those considerations.

JUSTI CE KAGAN: M. Srinivasan, Chadha says
what you said it said about what it means to be
aggrieved --

MR. SRI NI VASAN:  Yes.
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JUSTI CE KAGAN: -- but Chadha also | eft open
the Article 111 question. Wy did Chadha |eave it open
if it's the same thing?

MR. SRI NI VASAN: | don't -- | don't know why
Chadha didn't engage on it in particular. | think part
of it, Justice Kagan, is that the Court didn't have the
met hodol ogy at that point in time that it does now. |
don't know that it neatly divided between those
questions in the sane way. So yes, it left the Article
11 question open, but | think the question of Article
[1l injury necessarily follows from aggrievement and |
haven't -- | haven't heard a persuasive argunent to the
contrary.

If we were aggrieved in {he ci rcunst ances of
Chadha, it seenms to ne it necessarily follows that we're
injured. We're injured in a couple of ways. An act of
Congress has been decl ared unconstitutional, which
Chadha itself says constitutes aggri evenent and
therefore constitutes injury. In this case also, we're
required to pay a judgnent --

JUSTI CE SCALIA: Didn't Chadha -- didn't
Chadha suggest that Congress could have standing in --

i n Chadha?
MR. SRI NI VASAN: |'m sorry?
JUSTI CE SCALI A: I n Chadha, there was an
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argument that Congress had standing, because what was at
I ssue in the case was precisely a prerogative of
Congress to exercise the one-house or two-house veto.

MR. SRI NI VASAN: There wasn't a -- there --
that was an issue in Chadha. | don't know that that
i ssue was joined, actually, Justice Scalia. The Court
did say at page 939 of its opinion that Congress is a
proper party to defend the constitutionality of the Act
and a proper petitioner, and | think that's the best
| anguage for the other side on this issue.

CH EF JUSTI CE ROBERTS: So you say we
shoul dn't be concerned about that part of Chadha because
the issue wasn't joined there?

MR. SRI NI VASAN: Wl |, I\don't -- | don't
read the --

CHI EF JUSTI CE ROBERTS: But we should take
Lovett as a binding precedent even though the issue
wasn't addressed at all?

MR. SRINIVASAN: | didn't -- to be -- to be
fair or, as was suggested this norning, to be cricket,
| -- | didn't mean to suggest that Lovett is binding
precedent, M. Chief Justice. What |'msaying is Lovett
is a case in which this same scenari o as happens here
occurred. That's ny -- that's ny point about Lovett.

JUSTI CE SOTOVAYOR: All right. Let's goto
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t he BLAG i ssue.

j oi ned.

MR. SRI NI VASAN: So -- sure.
JUSTI CE SOTOVAYOR: And the issue wasn't

So what do you think we neant? And | know

Justice Scalia doesn't care what you think we neant.

of what

situati

MR. SRI NI VASAN: Right. Well --

JUSTI CE SOTOVAYOR: But what is your reading
t hat nmeans, that Congress can --

MR. SRI NI VASAN: | think that --

JUSTI CE SOTOVAYOR: ~-- intervene in
ons in which its interests are injured?

MR. SRI NI VASAN: Sur e. So there are two

aspects of Chadha that are rel evant on pages 939 and

940. The second di scussion at page 940, | think, deals

with prudential considerations that this Court ought to

take into account to make sure that it has a sufficient

adverse presentation of the conpeting argunents before

it.

And that's accounted for by an am cus type

role, and | think that's what the Court had in mnd in

Chadha,

because the two cases that are cited in support

of that proposition were both cases in which there was
an appointed amcus. So that -- that deals with that
aspect of Chadha.

The ot her aspect of Chadha is the sentence
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that | alluded to earlier. And | guess I"'mnot -- I'm
not going to tell you that that sentence doesn't bear on
the issue at all, but I will say this: MWhat's cited in
that is 28 U S.C. 1254.

So | think the point that was directly --
directly being made is that the House and Senate were
parties for purposes of the statute and they were
parti es because they had intervened and so they had
party status.

JUSTI CE SOTOVAYOR: So are you accepting the
amci's formulation that somehow the representative has
to be of both houses and not just one?

MR. SRI NIl VASAN: No. | guess ny -- my point
is alittle bit different. M point\is that this was

tal ki ng about whether they're a party for statutory

pur poses under 1254. | don't read this to address the
question of Article Il standing.
On the question of Article Il standing, |

guess what | would say is this: Chadha at nost, if it
says anything about Article Ill standing -- and | don't
know that it does with respect to the House or Senate --
at nost what it would say was in the unique
circunstances of that case, where you had a | egislative
veto that uniquely affected a congressiona

prerogative --
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JUSTI CE SOTOVAYOR: So you take the position

t hat Congress --

MR. SRI NI VASAN: -- there m ght be standing
In that situation. Even that | don't want to concede,
but --

JUSTI CE SOTOVAYOR: Well, | want to know

what you're concedi ng.

MR. SRI NI VASAN: |'m concedi ng that at
most - -

JUSTI CE SOTOVAYOR: Let's assune this very
case. Wuld -- who would ever have standi ng on behal f

of Congress? Anyone? O are you saying there's never
st andi ng?

MR. SRI NI VASAN: Wl |, tﬁere are two
different cases. This case is different, because this
case doesn't involve the kind of unique congressional
prerogative that was at issue in Chadha. Chadha
i nvol ved a | egislative veto.

Here, if | could just finish this --

CHI EF JUSTI CE ROBERTS: You can finish your
sent ence.

MR. SRI Nl VASAN: -- this thought. Thank
you, M. Chief Justice.

Here, | don't think the interest that's
bei ng asserted is even in the sane plane as the one that
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was asserted and found deficient in Raines v. Byrd.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

M. Clenent?

ORAL ARGUMENT OF PAUL D. CLEMENT

ON BEHALF OF THE RESPONDENT Bl PARTI SAN LEGAL
ADVI SORY GROUP OF THE UNI TED STATES
HOUSE OF REPRESENTATI VES

MR. CLEMENT: Thank you, M. Chief Justice,
and may it please the Court:

This Court not only addressed the issue of
t he House's standing in Chadha; it held that the House
I's the proper party to defend the constitutionality of
an Act of Congress when the executive agency charged
with its enforcenent agrees with pla{ntiff t hat the
statute is unconstitutional

JUSTI CE SOTOVAYOR: M. Clenent, Chadha was
sonmewhat different because there was a uni que House
prerogative in question. But howis this case any
di fferent than enforcing the general |laws of the United
States? There's no uni que House power granted by the
| egi sl ation.

MR. CLEMENT: Well, Justice Sotomayor --

JUSTI CE SOTOVAYOR: It's a law of the United
States and the person who defends it generally is the
Solicitor -- Solicitor General.
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MR. CLEMENT: Sure, generally, unless and
until they stop defending it, at which point we
submt --

JUSTI CE SOTOVAYOR: Well, then, why
shoul dn't -- why shouldn't taxpayers have a right to
cone in? And we say they don't.

MR. CLEMENT: Because the House is very --
in a very different position in a case like this and in
Chadha from just the general taxpayer. Now, in a case
| i ke Chadha, for exanple, you're right, it was the
one- house veto, if you will, that was at issue. But it
woul d be a strange jurisprudence that says that the
House has standing to conme in and defend an
unconstitutional one-house veto, but\it doesn't have
standing to cone in and defend its core Article |

prerogative, which is to pass statutes and have those

statutes --

JUSTI CE KENNEDY: Well, that -- that assumes
the premse. W didn't -- the House didn't know it was
unconstitutional. | mean --

MR. CLEMENT: Well, with all due respect,
Justice Kennedy, | think the House --

JUSTI CE KENNEDY: We are tal king about ex
ante, not ex post, what is standing at the outset? And
t he House says this is constitutional.
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MR. CLEMENT: Sure. And there is a
presunption that its acts are constitutional. That
presunption had real |ife here because when Congress was
considering this statute it asked the Justice Departnent
three times whether DOVA was constitutional, and three
times the Justice Departnment told themthat it was in
fact constitutional. So I think it's a fair assunption
that they at | east have standing to have that
determ nati on made by the courts, and this Court has
held that in the context of State |egislatures and the
courts have --

JUSTI CE KENNEDY: So you don't think that
there is anything to the argunment that in Chadha the
House had its own uni que institutionél responsibilities
and prerogatives at stake, either the one-house veto or
the |l egislative veto?

MR. CLEMENT: Well, | would say two things.

JUSTI CE KENNEDY: That's irrel evant?

MR. CLEMENT: | don't think -- | don't think
it's irrelevant. | would say two things. One is, |
don't think there was anything particularized about the
fact that it was the House that exercised the one-house
vet o, because the Court allowed the Senate to
participate as well and the Senate's interest in that
was really just the constitutionality of the |egislation
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and perhaps the one-house veto going forward.

But what | would say is | just -- | would
continue to resist the prem se, which is that the
House's prerogatives aren't at stake here. The House's
singl e nost inportant prerogative, which is to pass
| egi sl ation and have that legislation, if it's going to
be repeal ed, only be repeal ed through a process where
t he House gets to fully participate.

CHI EF JUSTI CE ROBERTS: What if you -- what
if you disagree with -- the executive is defending one
of your laws, if that's the way you insist on view ng
it, and you don't like their argunents, you say, they
are not naking the best argunment. |Is that a situation
I n which you have standing to intervéne to defend the
law in a different way than the executive?

MR. CLEMENT: No, | would say we would not,
M. Chief Justice. | would say in that circunstance the
House woul d have the prerogative to file an am cus brief
if it wanted to, but that's because of a sound
prudenti al reason, which is when the Executive is
actually discharging its responsibility, its traditional
obligation to defend an Act of Congress, if Congress
cones in as a party it has the possibility of
second- guessing the way that they are actually defending
it.
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But if the Executive is going to vacate the
prem ses or, in a case like this, not just vacate the
prem ses, but stay in court and attack the statute, you
don't have that prudential concern. And that's why --

JUSTI CE KAGAN: How about a coupl e of cases
sort of in the mddle of the Chief Justice's and this
one? So let's say that the Attorney General decides
that a particular application of the statute is
unconstitutional and decides to give up on that
application. O even let's say the Attorney Ceneral
deci des that the application of the statute m ght be
unconstitutional, so decides to interpret the statute
narromy in order to avoid that application. Could
Congress then cone in? \

MR. CLEMENT: Well, I think -- if in a
particul ar case, which is obviously not this case, the
Executive decides, we are not going to defend the
statute as applied I think in that situation the House
could cone in. | think as a matter of practice it
probably woul dn't.

And it's not |like the House and the Senate
are very anxious to exercise this prerogative. 1In the
30 years since the Chadha decision, there's only been 12
I nstances in which the -- in which the House has cone in
and intervened as a party. And | think it's very
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i nportant to recogni ze that whatever --

JUSTI CE Gl NSBURG: Does that include the --
does that include the courts of appeals or just this
Court ?

MR. CLEMENT: That includes all courts, but
excluding the DOVA cases. So fromthe point of Chadha
until the DOVA cases, there were a total of 12 cases
where the House intervened as a party.

And | do think that particularly in the
| ower court cases, it's very inportant to understand
that party status is critical. | mean, in this case it
doesn't nmake a huge differences if you are an am cus
with argunment tine versus a party. But in the district
court that nakes all the difference.\ Only a party can
take a deposition.

JUSTI CE BREYER: This is what -- we have
al ways had the distinction between the public action and
the private action. A public action, which does not
exi st under the Federal Constitution, is to vindicate
the interest in the | aw being enforced. Now, when the
governnment, State or Federal, in fact has the interest,
a special interest in executing the |law, here given to
the President, and they can delegate that interest to
Congress, if they did, which arguably they didn't do
here. But to say that any |egislator has an interest on
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his own without that delegation to defend the lawis to
i mport in that context the public action into the
Federal Governnent.

Now, that -- it hasn't been done, | don't
think, ever. | can see argunents for and against it,
but | can't think of another instance where that's
happened.

MR. CLEMENT: Well, I would -- a couple of
t hings, Justice Breyer. | nmean, | would point you to
Chadha and | realize you can distinguish Chadha.

JUSTI CE BREYER: Chadha is really different
because of course there is an interest in the
| egi sl ature in defending a procedure of the |egislature.
Now, that's -- that isn't tough. Bu{ this is, because
the only interest | can see here is the interest in the
| aw bei ng enf orced.

MR. CLEMENT: Well, if I --

JUSTI CE BREYER: And that's -- |I'mafraid of
openi ng that door.

MR. CLEMENT: Well, it's understandable. |
mean, obviously nobody's suggesting, at |least in the
Legislative Branch, that this is a best practices
si tuati on.

JUSTI CE BREYER: No, no. But think of
anot her instance where that's happened, where in all of
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the 12 cases or whatever that what this Court has said,
wi t hout any special delegation of the power of the State
or Federal Government to execute the |law, w thout any
speci al del egation, a legislator sinmply has the power,
which a private citizen wouldn't have, to bring a

| awsuit as a party or defend as a party to vindicate the
interest in the | aw being enforced, the | aw he has voted
for?

Now | can imagi ne argunents on both side, so
" masking you only, is there any case you can point ne
to which will hel p?

MR. CLEMENT: | can point to you a couple of
cases that will help but nay not be a conplete solution
for sonme of the reasons you built in{o your question.
The cases | would point to help are Coleman v. M|l er
Karcher v. May, and Arizonans for O ficial English. And
all of those -- | don't think Coleman involved any
specific | egislative authorization, but you can
di stinguish it, | suppose.

But in trying to distinguish it, keep in
m nd that this Court gave those 20 Senators not just
standing to make the argunent about the role of the
| i eut enant governor, but also gave them standi ng to make
t he separate argunent, which is the only one this Court
reached, because it was divided four to four on the
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| i eut enant governor's role, the only issue that the
Court reached is the issue whether prior ratification
di sabl ed them from subsequent | egislation action, which
Is just a way of saying what they did was
unconsti tutional .

So | think Coleman is quite close. Karcher,
Ari zonans agai nst English, there was an authori zation.
We would say H Res. 5 is enough of authorization for
t hese purposes.

JUSTI CE SOTOVAYOR: Can you tell me where
the authorization is here? | know that there is a
statute that gives the Senate specifically authorization
to intervene and that there was consideration of
extending that right to the House. éut t he appoi nt nent
of BLAGis strange to nme, because it's not in a statute,
it'"s in a House rule.

So where -- how does that constitute
anything other than a private agreenent anong sonme
Senat ors, the House | eadership? And where -- from where
do they derive the right, the statutory right, to take
on the power of representing the House in itens outside
of the House? | know they control the procedures within
t he House, but that's a very different step from saying
that they can decide who or to create standing in sone
way, prudential or otherwi se, Article Ill or otherw se.
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MR. CLEMENT: Well, Justice Sotomayor, | can
point you to two places. One is the House rules that
are pursuant to the rul emaking authority and approved by
the institution. They're approved in every Congress.
Rul e 2. 8.

JUSTI CE SOTOVAYOR: \What ot her House Rul e
creates the power of the majority | eaders to represent
t he House outside of the functions of the House?

MR. CLEMENT: |'m not sure there is another
one, but that's the sole purpose of Rule 2.8. It
creates the O fice of the General Counsel --

JUSTI CE SOTOVAYOR: This would be, | think,
sort of unheard of, that --

MR. CLEMENT: | don't th{nk So,

Justice Sotomayor. That's the same authority that gave
t he House, essentially a predecessor to it -- - it would
be the same authority that has had the House appear in
litigation ever since Chadha. |In Chadha there was a
vote that authorized it specifically, but we have that
here in H Res. 5, which is the second place | would
poi nt you.

JUSTI CE SOTOVAYOR: We don't even have a
vote here.

MR. CLEMENT: We do. We do have a vote in
H Res. 5. At the beginning of this Congress in
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January, the House passed a resolution that passed, that
aut hori zed the BLAG to continue to represent the

i nterests of the House in this particular litigation.

So | think if there was a question before H Res. 5,

t here shouldn't be now.

| would like to --

JUSTI CE KENNEDY: Under your view, would the
Senate have the right to have standing to take the other
side of this case, so we have the House on one side and
t he Senate on the other?

MR. CLEMENT: No, Justice Kennedy, they
woul dn't have the standing to be on the other side of
this case. They would have standing to be on the sane
side of this case, and | think that'é essentially what
you had happen in the Chadha case.

JUSTI CE KENNEDY: Well, why not? They're
concerned about the argunent and you say that the House
of Representatives standing al one can cone into the
court. Wy can't the Senate standing alone cone into
court and intervene on the other side?

MR. CLEMENT: It -- because it wouldn't have
the authority to do so under Chadha. What -- Chadha
makes the critical flipping of the switch that gives the
House the ability to intervene as a party is that the
Executive Branch declines to defend the statute. So if
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t he Senate wants to come in and basically take -- share
argunment time or sonething as an am cus, they can, but
there's no need for themto participate as -- as a
party.

And I would want to enphasize that in the
| ower courts, participation by a party is absolutely
critical. 1t doesn't make sense to have the party that
wants to see the statute invalidated be in charge of the
litigation in the district courts, because whether the
statute is going to be invalidated is going to depend on
what kind of record there is in the district court.

It'"d be one thing, Justice Scalia, if al
t hat happened is they entered consent judgnent. |
suppose then the thing woul d end, and then in the | ong
run, the Executive would be forced to do their job and
actually defend these statutes --

JUSTI CE ALITO. Then why is --

MR. CLEMENT: -- but if that's not going to
happen - -

JUSTICE ALITGO Then why is it sufficient
for one house to take the position that the statute is
constitutional? The enactnent of |egislation requires
bot h houses, and usually the signature of the President.

MR. CLEMENT: Justice Alito, | think it
makes perfect sense in this context, because every --
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each individual house has a constitutional rule before a
statute is repealed. And so yes, it takes two of them
to nmake the law. But each of their's participation is
necessary to repeal a law. So if the Executive wants to
go into court and effectively seek the judicial repeal

of a law, it nakes sense that one house can essentially
vindicate its role in our constitutional schenme by
saying, wait a mnute, we passed that law, it can't be
repeal ed without our participation.

JUSTICE ALITO. Wwell, if the law is passed
by a bare mpjority of one of the houses, then each
menber of that -- of that house who was part of the
majority has the sanme interest in defending its
constitutionality. \

MR. CLEMENT: | don't think that's right
after Raines, Justice Alito. In Raines, this Court
carefully distinguished between the situation of an
i ndi vidual |egislator and the situation of one of the
houses as a whole. And it specifically said this m ght
be a different case if we had that kind of vote. And
that's what you have here. That's what you had in
Chadha.

And again, | do think that -- | nean, the
only alternatives here are really to say that the
Executive absolutely nust enforce these laws, and if
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t hey don't, | nean, because after all -- you know, | --
| really don't understand why it's -- if they're not
going to -- if they've made a deternmi nation that the | aw

I's unconstitutional, why it makes any sense for themto
continue to enforce the | aw and put executive officers
in the position of doing sonething that the President
has determ ned is unconstitutional.

| mean, think about the qualified immunity
I nplications of that for a mnute.

So that's problematic enough. But if
they're going to be able to do that and get anything
nore than a consent judgnment, then the House is going to
have to be able to play its role, and it's going to have
to play the role of a party. An aniéus just doesn't get
it done. And I really think, in a sense, the Executive
gi ves the ganme away by concedi ng that our participation
as an am cus here is necessary to solve what would
ot herwi se be a glaring adverseness problem

Because once you recogni ze that we can
participate as an am cus, you' ve essentially recognized
that there's nothing inherently executive about com ng
I n and defending the constitutionality of an act of
Congress. O nore to the point, there's nothing
I nherently unl egi sl ative about com ng in and maki ng
arguments in defense of the statute.
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And if that's critical, absolutely necessary
to ensure there's an adverse presentation of the issues,
well, there's no reason the House should have to do that
with one hand tied behind its back. If its
participation is necessary, it should participate as a
full party. And as | say, that's critically inportant
in the lower courts so they can take depositions, build
a factual record, and allow for a meani ngful defense of
t he statute.

Because the alternative really puts the
Executive Branch in an inpossible position. It's a
conflict of interest. They're the ones that are nmaking
litigation decisions to pronote the defense of a statute
they want to see invalidated. And i{ you want to see
the problens with their position, |ook at Joint Appendi x
page 437. You will see the npbst anomal ous notion to
dismss in the history of litigation: A notion to
dismss, filed by the United States, asking the district
court not to dism ss the case.

| mean, that's what you get under their view
of the world, and that doesn't serve as separation of
power s.

JUSTI CE KENNEDY: That -- that would give
you intellectual whiplash.

"' m going to have to think about that.
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(Laughter.)

MR. CLEMENT: It -- it does. It does. And
then -- you know -- and the last thing I'll say is, we
saw in this case certain appeals were expedited, certain
appeals weren't. They did not serve the interest of
def ending the statute, they served the distinct interest
of the Executive.

Thank you.

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Jackson, you have 4 m nutes remaining.

REBUTTAL ARGUMENT OF VI CKI C. JACKSON
ON BEHALF OF THE COURT- APPOI NTED AM CUS CURI AE

MS. JACKSON: Thank you, Your Honor.

| have five points |'1l] {ry to get to.

Just very quickly, Justice Breyer, | only
answered part of a question you asked nme earlier, and I
just want to say, the U.S. is asking this Court to tell
it to pay npney.

It's not asking for relief.

Justice Sotomayor, you asked me about how
the issue could come up otherwise. | don't think |I had
a chance to nmention, private party litigation, enployees
agai nst enpl oyers, there's an interpleader action right
now pending that was cited in the brief of the 287
enpl oyers -- on page 32 at note 54 -- giving exanples of
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how t he i ssue of DOVA's constitutionality could arise in
private litigation.

In addition, State and |ocal governnment
enpl oyees m ght have, for exanple, FM.A clains in which
the issue could arise. So | think that there are a
number of ways in which the issue could arise.

On the question of what the purpose of 1252
could be if it wasn't to coincide with Article 11
Injury that was raised by ny -- ny friend in his
argunment, | wonder whether the Court in Chadha wasn't
sayi ng sonething like this: 1252 was Congress's w sh
list. It was like -- like a citizen suit provision, to
be exercised only to the extent that Article Il power
was there. That's a way to make senée out of what the
Court is doing in the text and footnote there.

As to the question of BLAG which has been
very fully discussed already, | do want to say that
after-the-fact authorization seens to me quite troubling
and inconsistent with this Court's approach in Sumers
v. Earth Institute, and in the -- | think it was in the
plurality in Lujan, where you -- you -- if a party has
standing, they need to have it in the first court that
they're in, either when it starts or certainly before
j udgnent .

And the rule as Justice Sotomayor observed
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just doesn't seemto say anything about authority to
litigate. | think that in addition, the -- the big
problem here is the injury being conplained of is

I nconsistent with the separation of powers.

Bowsher and Buckl ey make very clear that

once the litigation is enacted, Congress's authority to

supervise it is at an end. It goes over to the
Executi ve Branch. And whether the Executive Branch d

It well or badly in the view of Congress, it's inits

oes

domain. And separation of powers will not be neani ngful

if all it nmeans is the Congress has to stay out unles
It thinks that the President is doing it badly.

So | think Article Il hel ps give shape to
what kinds of injuries alleged by pafts of Congress c
be cogni zabl e.

Finally, the three -- two or three cases
cited by ny coll eague who | ast spoke: Col eman, Karch
and Arizona, all involved State |evel of governnent,
where the Federal separation of powers doctrines
articulated in cases |ike Bowsher and Buckley were no
at issue.

Unl ess there are other questions, | wll
down.

JUSTICE ALITO Well, could I ask you thi
gquestion: On the question of the House resolution --

52

Alderson Reporting Company

S

an

er

t

Sit

S



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

MS. JACKSON: Yes, sir.

JUSTICE ALITO.  -- if -- if a house -- if
one of the houses passes a resolution saying that a
particul ar group was al ways authorized to represent us,
do you think it's consistent with the separation of
powers for us to exam ne whether that's a correct
interpretation of the rules of that House of Congress?

MS. JACKSON: Yes, | do, Your Honor, because
that resolution is not sonething operating only
internally within the House. It is having effect in the
worl d of the Article 11l courts, which this Court, in
proceedings in it, is in charge of.

Moreover, in the Smith case, the -- this
Court said that when the Senate passéd an after-the-fact
interpretation of what a prior rule neant,
notw t hst andi ng the great respect given to the Senate's
interpretation, this Court could reach and did reach an
alternative interpretation of the meaning of the Senate

rules, and | would urge this Court to do the sane thing

her e.

JUSTI CE BREYER: Maybe | -- as |ong as you
have a mnute, | -- what did you think of M. Clenent's
argument this way, that -- that the execution -- can

| --
CHI EF JUSTI CE ROBERTS: Sure.
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JUSTI CE BREYER: -- to execute the laws is
in Article Il, but where the President doesn't in a
particul ar | aw, under those circunstances, a nenber of
the legislature, appropriately authorized, has the
constitutional power -- a power that is different than
t he average person being interested in seeing that the
law is carried out; they can represent the power to
vindi cate the interest in seeing that the law is
executed. And that's a special interest, existing only
when the Executive declines to do so.

MS. JACKSON:  Your Honor, | think that when
t he Executive declines to do so, it is exercising its
Take Care Clause authority. The Take Care Cl ause says
that the Executive shall take care tﬁat the | aws be
faithfully executed. | think the [aws include the
Constitution.

So | don't think the distinction offered by
my colleague is -- is appropriate. | think it would
result in a significant incursion on the separation of
powers between the |egislature and the Executive Branch,
and would bring this -- the Federal courts into nore
controversies that have characteristics of interbranch
confrontation, in which this Court has traditionally
been very cauti ous.

CHI EF JUSTI CE ROBERTS: Ms. Jackson, before
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you sit down, | would like to note that you briefed and
argued this case as amcus curiae at the invitation of
the Court, and you have ably discharged the
responsibility, for which you have the gratitude of the
Court.

MS. JACKSON: Thank you, Your Honor.

CHI EF JUSTI CE ROBERTS: Thank you.

We'll now take a very short break and turn

to the nerits.

(Recess.)
CHI EF JUSTI CE ROBERTS: | meant that we
woul d take a break, not that -- we will continue

argument in the case on the nerits.

M. Clenment?

ORAL ARGUMENT OF PAUL D. CLEMENT

ON BEHALF OF THE RESPONDENT Bl PARTI SAN LEGAL
ADVI SORY GROUP OF THE UNI TED STATES

MR. CLEMENT: M. Chief Justice, and may it
pl ease the Court:

The issue of sane-sex marriage certainly
i mpl i cates profound and deeply held views on both sides
of the issue, but the |legal question on the nerits
before this Court is actually quite narrow. On the
assunption that States have the constitutional option
either to define marriage in traditional ternms or to
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recogni ze sane-sex marriages or to adopt a conproni se
i ke civil unions, does the Federal Government have the
sane flexibility or nmust the Federal Governnment sinply
borrow the ternms in State | aw?

| would submt the basic principles of
federal i sm suggest that as |long as the Federal
Governnent defines those terns solely for purposes of
Federal law, that the Federal Governnent has the choice
to adopt a constitutionally perm ssible definition or to
borrow the terns of the statute.

JUSTICE GINSBURG: M. Clenent, the problem
Is if we are totally for the States' decision that there
is a marriage between two people, for the Federal
Governnent then to cone in to say no\joint return, no
marital deduction, no Social Security benefits; your
spouse is very sick but you can't get |eave; people --
I f that set of attributes, one mght well ask, what kind
of marriage is this?

MR. CLEMENT: And | think the answer to
that, Justice G nsburg, would be to say that that is a
marriage under State law, and | think this Court's cases
when it tal ks about the fundanental right to marriage, |
take it to be tal king about the State | aw status of
marri age; and the question of what does that nmean for
pur poses of Federal |aw has al ways been understood to be
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a different matter. And that's been true certainly in a
nunmber of situations under a nunber of statutes, so it's
sinply not the case that as long as you are marri ed
under State |aw you absolutely are going to be treated
as married --

JUSTI CE Gl NSBURG: How about divorce? Sane
thing? That you can have a Federal notion of divorce,
and that that doesn't relate to what the State statute
I s?

MR. CLEMENT: Well, we've never had that,
Your Honor, and | think that there is a difference when
it conmes to divorce, because with divorce uniquely, you
could have the -- possibility that somebody's narried to
two different people for purposes of \St ate | aw and
Federal | aw.

But with the basic question of even whet her
to recognize the marriage -- or probably the best way to
put it is just whether the Federal |law treats you as
married for a particular purpose or not, there always
have been differences between the Federal |aw treatnent
and the State | aw treatnment.

The Federal treatnent, for exanple,
recogni zes common |aw nmarriages in all States whereas a
| ot of States don't recognize common | aw marri ages, but
Federal |aw recogni zes that for sonme purposes -- the
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Social Security Act, | think it's at page 4 of our
brief. And --

JUSTI CE SOTOVAYOR: But only if the State
recogni zes it.

MR. CLEMENT: No, | don't think that is true
for purposes of that provision.

JUSTI CE SOTOVAYOR: And so there is a conmmon
| aw, Federal common | aw definition?

MR. CLEMENT: That's ny understandi ng,
that's -- as discussed --

JUSTI CE SOTOVAYOR: | thought it was
reverse, that if the State | aw recogni zed common | aw
marri ages, the Federal |aw --

MR. CLEMENT: My understénding is that there
is a Federal -- that the Federal |aw recognizes in -- in
t he Social Security context even if it doesn't; and in
all events, there are other situations -- immgration
context, tax consequences. For tax consequences, if you
get a divorce every Decenber, you know, for tax
consequences, the State may well recognize that divorce.
The Federal Government has |ong said, |ook, we are not
going to allow you get a divorce every Decenmber just to
get remarried in January so you'll have a filing tax
status that works for you that is nore favorable to you.

So the Federal Governnment has al ways treated
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this somewhat distinctly; it always has its own efforts;
and | do think for purposes of the federalismissue, it
really matters that all DOMA does is take this term
where it appears in Federal |law and define it for

pur poses of Federal law. It would obviously be a
radically different case if Congress had, in 1996,
decided to try to stop States fromdefining marriage in

a particular way or dictate how they would decide it in

t hat way.

JUSTI CE KENNEDY: Well, it applies to over
what, 1,100 Federal laws, | think we are saying. So
It's not -- it's -- it's -- | think there is quite a bit

to your argunent that if the tax deduction case, which
I's specific, whether or not if Cbngréss has the power it
can exercise it for the reason that it wants, that it

| i kes some marriage it does |like, | suppose it can do

t hat .

But when it has 1,100 |aws, which in our
soci ety neans that the Federal Governnent is intertw ned
with the citizens' day-to-day life, you are at -- at
real risk of running in conflict with what has al ways
been thought to be the essence of the State police
power, which is to regulate marriage, divorce, custody.

MR. CLEMENT: Well, Justice Kennedy, two
points. First of all, the very fact that there are
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1,100 provisions of Federal |aw that define the terns
"marriage" and "spouse" goes a long way to show ng that
Federal |aw has not just stayed conpletely out of these
Issues. It's gotten involved in themin a variety of
contexts where there is an independent Federal power

t hat supported that.

Now, the second thing is the fact that DOVA
i nvol ves all 1,100 statutes at once is not really a sign
of its irrationality. It is a sign that what it is, and
all it has ever purported to be, is a definitional
provision. And |ike every other provision in the
Dictionary Act, what it does is it defines the term
wherever it appears in Federal law in a consistent way.
And that was part and parcel of mhat\Congress was trying
to acconplish with DOVA in 1996.

JUSTI CE KENNEDY: Well, but it's not really
uniformty because it regulates only one aspect of
marriage. It doesn't regulate all of marriage.

MR. CLEMENT: Well, that's true but | don't
think that's a mark against it for federalism purposes,
and it -- it addressed a particular issue at a point,
remenber in 1996, Congress is addressing this issue
because they are thinking that the State of Hawai i
through its judicial action is about to change the
definition of marriage froma way that it had been
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defined in every jurisdiction in the United States. And
what that nmeant is that when Congress passed every one
of the statutes affected by DOVA's definition, the
Congress that was passing that statute had in m nd the
traditional definition.

And so Congress in 1996 at that point says,
the States are about to experinment with changing this,
but the one thing we know is all these Federal statutes
were passed with the traditional definition in m nd.

And if rational basis is the test, it has to be rational
for Congress then to say, well, we are going to reaffirm
what this word has al ways neant for purposes of Federal

| aw.

JUSTI CE ALITO  Suppose ﬁe | ook just at the
estate tax provision that's at issue in this case, which
provi des specially favorable treatnment to a nmarried
coupl e as opposed to any other individual or economc
unit. What was the purpose of that? Was the purpose of
that really to foster traditional marriage, or was
Congress just looking for a convenient category to
capture households that function as a unified econom c
unit?

MR. CLEMENT: Well, | think for these
pur poses actually, Justice Alito, if you go back to the
begi nning of the estate tax deducti on, what Congress was
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trying to do was trying to provide uniformtreatnent of
t axpayers across jurisdictions, and if you | ook at the
brief that Senator Hatch and some other Senators fil ed,
t hey di scussed this history, because what was happeni ng
in 1948 when this provision was initially put into
Federal |aw was you had community property States and
common | aw States, and actually there was much nore
favorable tax treatnment if you were in a conmunity | aw
State than a common | aw St ate.

And Congress didn't want to have an
artificial incentive for States to nmove from conmon | aw
to community property; it wanted to treat citizens the
sane way no matter what State they were in. So it said
we wll give a uniform Federal deduc{ion based on
marriage, and | think what that shows is that when the
Federal Government gets involved in the issue of
marriage, it has a particularly acute interest in
uni form treat nent of people across State |ines.

So Ms. W ndsor wants to point to the
unfairness of the differential treatnment of treating two
New York married couples differently, and of course for
pur poses of New York |law that's exactly the right focus,
but for purposes of Federal law it's nmuch nore rationa
for Congress to -- to say, and certainly a rational
avai |l abl e choice, for Congress to say, we want to treat
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t he same-sex couple in New York the sane way as the
commtted same-sex couple in Okl ahoma and treat themthe
sane. O even nore to the point for purposes --

JUSTI CE SOTOVAYOR: But that's begging the
gquestion, because you are treating the married coupl es
differently.

MR. CLEMENT: Well --

JUSTI CE SOTOVAYOR: You are saying that New
York's married couples are different than Nebraska's.

MR. CLEMENT: But -- but the only way --

JUSTI CE SOTOMAYOR: | picked that out of a
hat. But the point is that there is a difference.

MR. CLEMENT: But the -- the only way they
are different is because of the way {he State |aw treats
them And just to be clear how -- you know, what this
case is about, and how sort of anomal ous the -- the
treatnment, the differential treatnent in two States is,
is this is not a case that is based on a marriage
li cense issued directly by the State of New York after
2011 when New York recogni zed same-sex marriage. This
is -- the status of Ms. Wndsor as married depends on
New York's recognition of an Ontario marri age
certificate issued in 2007.

JUSTI CE BREYER: You would say it woul d be
the same thing if the State passed a | aw -- Congress

63

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

passes a | aw which says, well, there's sonme States --
they all used to require 18 as the age of consent. Now,
a | ot of them have gone to 17. So if you're 17 when you
get married, then no tax deduction, no nedical, no
not hi ng.

Or sone States had a residence requirenent
of a year, sone have six nonths, sonme have four nonths.
So Congress passes a |law that says, well unless you're
there for a year, no nedical deduction, no tax thing, no
benefits of any kind, that that would be perfectly
constitutional. It wouldn't be arbitrary, it wouldn't
be random it wouldn't be capricious.

MR. CLEMENT: Well, | guess | would -- |
woul d say two things. | would say tﬁat the first
gquesti on woul d be what's the rel evant |evel of scrutiny
and | assume the level of scrutiny for the things --

JUSTI CE BREYER: No, | just want your bottom
line. The bottomline here is we can inmagine -- you
know, | can make themup all day. So can you --

di fferences between --

(Laughter.)

JUSTI CE BREYER: Differences between States
have nothing to do with anything, you know, residence
requi rements, whether you have a nedical exam
whet her -- we can think themup all day -- how old you
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are. And Congress just passes a |aw which takes about,
let's say, 30 percent of the people who are married in
the United States and says no tax deduction, no this, no
that, no nedical -- nedical benefits, none nuch these
good things, none of them for about 20, 30 percent of

all of the married people.

Can they do that?

MR. CLEMENT: Again, | think the right way
to analyze it would be, you know, is -- is there any
di stinction drawn that inplicates what |evel of scrutiny
is inmplicated. If the level of scrutiny is a rational
basis, then ny answer to you would be, yes, they can do
that. | nmean, we'd have to tal k about what the rational
basis would be --

JUSTI CE BREYER: No, there isn't any. |'m
trying to think of exanples, though |I just can't imagine
what it is.

MR. CLEMENT: Well, I -- 1 think the uniform
treatment of individuals across State lines --

JUSTI CE BREYER: All right. So you're
saying uniformtreatment's good enough no matter how odd
It is, no matter how irrational. There is nothing but
uniformty. We could take -- no matter. Do you see
what |'m-- where |'m going?

MR. CLEMENT: No, | see exactly where you're
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goi ng, Justice Breyer.

JUSTI CE BREYER: All right.

(Laughter.)

MR. CLEMENT: And -- and obviously, every
one of those cases would have to be decided on its own.
But | do think there is a powerful interest when the
Federal Governnment classifies people --

JUSTI CE BREYER: Yes, okay. Fine.

MR. CLEMENT: There's a powerful interest in
treating --

JUSTI CE BREYER: Fine, but once -- the first
part. Every one of those cases has to be decided on its
own, okay? Now, what's special or on its own that
di stingui shes and thus makes rationa{, or whatever basis
you're going to have here, treating the gay marri age
differently?

MR. CLEMENT: Well, again, if we're -- if
we're coming at this fromthe prem se that the States
have the option to choose, and then we cone at this from
t he perspective that Congress is passing this not in a
vacuum they're passing this in 1996. And what they're
confronting in 1996 is the prospect that one State,
through its judiciary, will adopt sane-sex marriage and
t hen by operation of the through full faith and credit
|l aw, that will apply to any -- any couple that wants to

66

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

go there.

And the State that's thinking about doing
this is Hawaii; it's a very nice place to go and get
married. And so Congress is worried that people are
going to go there, go back to their home jurisdictions,
i nsist on the recognition in their home jurisdictions of
their same-sex marriage in Hawaii, and then the Federal
Government will borrow that definition, and therefore,
by the operation of one State's State judiciary,
sane-sex marriage is basically going to be recogni zed
t hroughout the country.

And what Congress says is, wait a m nute.
Let's take a timeout here. This is a redefinition of an
age-old institution. Let's take a nﬁre cauti ous
approach where every sovereign gets to do this for
t hensel ves. And so Section 2 of DOMA says we're going
to make sure that on full faith and credit principles
that a decision of one State --

JUSTI CE SOTOVAYOR: But what gives the
Federal Governnment the right to be concerned at all at
what the definition of marriage is? Sort of going in a
circle. You're saying -- you're saying, we can create
this special category -- nen and wonen -- because the
States have an interest in traditional marriage that
they're trying to protect. How do you get the Federal
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Governnent to have the right to create categories of
that type based on an interest that's not there, but
based on an interest that belongs to the States?

MR. CLEMENT: Well, at least two -- two
responses to that, Justice Sotomayor. First is that one
i nterest that supports the Federal Governnment's
definition of this termis whatever Federal interest
justifies the underlying statute in which it appears.
So, in every one of these statutes that affected, by
assunmption, there's sonme Article | Section 8
aut hority --

JUSTI CE SOTOVAYOR: So they can create a
class they don't like -- here, honmpbsexuals -- or a class
t hat they consider is suspect in the\narriage cat egory,
and they can create that class and decide benefits on
t hat basis when they thensel ves have no interest in the
actual institution of marriage as married. The State's
control that.

MR. CLEMENT: Just to clarify, Justice
Sot omayor, |'m not suggesting that the Federal
Governnent has any special authority to recognize
traditional marriage. So if -- the assunption is that
nobody can do it. |If the States can't do it either,
then the Federal Governnment can't do it. So the Federa
Gover nment - -
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JUSTI CE SOTOMAYOR: No, I'm-- I'm
assum ng - -

MR. CLEMENT: OCkay. So then the question

JUSTI CE SOTOVAYOR: Assuming | assune the
States can --

MR. CLEMENT: So then, if the States can --

JUSTI CE SOTOVAYOR: -- what creates the
ri ght --

MR. CLEMENT: -- the Federal Governnment has
sort of two sets of authorities that give it sort of a
legitimate interest to wade into this debate. Now, one
is whatever authority gives rise to the underlying
statute. The second and conplenentafy authority is
that, you know, the Federal Government recognizes that
it's a big player in the world, that it has a |ot of
progranms that m ght give States incentives to change the
rul es one way or anot her.

And the best way -- one way to stay out of
the debate and let just the -- the States develop this
and |l et the denocratic process deal with this is to just
say, look, we're going to stick with what we've al ways
had, which is traditional definition. W're not going
to create a regine that gives people an incentive and
point to Federal |aw and say, well, another reason you
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shoul d have sane-sex marriage i s because then you'll get
a State tax deduction. They stayed out of it. They've
said, |ook, we're --

JUSTI CE KENNEDY: But | -- | understand the
|l ogic in your argunment. | -- | hadn't thought of the
relati on between Section 2 and Section 3 in the way you
just said. You said, now Section 2 was in order to help
the States. Congress wanted to help the States. But
t hen Section 3, that Congress doesn't help the States
whi ch have cone to the conclusion that gay marriage is
lawful. So that's inconsistent.

MR. CLEMENT: No, no. They treat them --
which is to say they -- they are preserving, they are
hel ping the States in the sense of héving each sovereign
make this decision for thensel ves.

JUSTI CE KENNEDY: We're hel ping the States
do -- if they do what we want themto, which is -- which
is not consistent with the historic conm tment of
marri age and -- and of questions of -- of the rights of
children to the State.

MR. CLEMENT: Wth respect, Justice Kennedy,
that's not right. No State |oses any benefits by
recogni zing same-sex marriage. Things stay the sane.
What they don't do is they don't sort of open up an
addi tional class of beneficiaries under their State |aw
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for -- that get additional Federal benefits. But things
stay the sane. And that's why in this sense --

JUSTI CE GINSBURG. They're not -- they're
not a question of additional benefits. | nean, they
touch every aspect of life. Your partner is sick.
Social Security. | nmean, it's pervasive. |It's not as
t hough, well, there's this little Federal sphere and
it's only a tax question.

It's -- it's -- as Justice Kennedy said,
1100 statutes, and it affects every area of life. And
so he was really dimnishing what the State has said is
marriage. You're saying, no, State said two kinds of
marriage; the full marriage, and then this sort of skim
mlk marriage. \

(Laughter.)

MR. CLEMENT: Wth respect, Justice
G nsburg, that's not what the Federal Governnent is
saying. The Federal Governnment is saying that within
Its own realmin Federal policies, where we assune that
the Federal Governnment has the authority to define the
terns that appear in their own statute, that in those
areas, they are going to have their own definition. And
that's --

JUSTI CE KAGAN: M. Clenent, for the npost
part and historically, the only uniformty that the
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Federal Government has pursued is that it's unifornmy
recogni zed the marriages that are recogni zed by the
State. So, this was a real difference in the uniformty
t hat the Federal Governnment was pursuing. And it
suggests that maybe sonmething -- maybe Congress had
sonething different in mnd than uniformty.

So we have a whol e series of cases which
suggest the followi ng: Wich suggest that when Congress
targets a group that is not everybody's favorite group
in the world, that we | ook at those cases with some --
even if they're not suspect -- with some rigor to say,
do we really think that Congress was doing this for
uniformty reasons, or do we think that Congress's
judgnent was infected by dislike, by\fear, by ani nus,
and so forth?

| guess the question that this statute
raises, this statute that does sonething that's really
never been done before, is whether that sends up a
pretty good red flag that that's what was goi ng on.

MR. CLEMENT: A couple of responses, Justice

Kagan. First of all, I think | would take issue with
the premse, first of all, that this is such an unusual
Federal involvenment on an issue like marriage. |If you

| ook at historically, not only has the Federal
Governnent defined marriage for its own purposes
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distinctly in the context of particular -- particular
programs, it's also intervened in -- in other areas,
i ncluding in-state prerogatives. | nean, there's a

reason that four state constitutions include a

prohi bition on polygany. 1It's because the Federal
Congress insisted on them There is a reason that, in
the wake of the Civil War and in Reconstruction,
Congress specifically wanted to provide benefits for
spouses of freed slaves who fought for the Union.

In order to do it, it essentially had to
create state | aw marri ages, because in the Confederacy,
the slaves couldn't get married. So they devel oped
their owm State -- essentially, a Federal, sort of,
condition to define who was married dnder t hose | aws.
So where there was the needs in the past to get
i nvol ved, the Federal Governnent has got invol ved.

The ot her point | would make -- but | also
eventually want to get around to the aninus point -- but
the other point | would make is: When you | ook at

Congress doi ng sonething that is unusual, that deviates

fromthe way they -- they have proceeded in the past,
you have to ask, Well, was there good reason? And in a
sense, you have to understand that, in 1996, sonething's

happening that is, in a sense, forcing Congress to
choose between its historic practice of deferring to the
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States and its historic practice of preferring
uniformty.

Up until 1996, it essentially has it both
ways: Every State has the traditional definition.
Congress knows that's the definition that's enbedded in

every Federal law. So that's fine. W can defer.

Okay. 1996 --

JUSTI CE KAGAN. Well, is what happened in
1996 -- and I'mgoing to quote fromthe House Report
here -- is that "Congress decided to reflect an honor of

coll ective noral judgnment and to express noral
di sapproval of honpbsexuality."

I s that what happened in 19967

MR. CLEMENT: Does the Héuse Report say
that? OF course, the House Report says that. And if
that's enough to invalidate the statute, then you should
I nvalidate the statute. But that has never been your
approach, especially under rational basis or even
rati onal basis-plus, if that is what you are suggesting.

This Court, even when it's to find nore
hei ght ened scrutiny, the OBrien case we cite, it
suggests, Look, we are not going to strike down a
statute just because a couple of |egislators may have
had an i nproper notive. W're going to | ook, and under
rati onal basis, we look: |Is there any rational basis
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for the statute?

And so, sure, the House Report says sone
things that we are not -- we've never invoked in trying
to defend the statute.

But the House Report says other things, |ike
Congress was trying to pronote denocratic
sel f-governance. And in a situation where an unel ected
State judiciary in Hawaii is on the verge of deciding
this highly contentious, highly divisive issue for
everybody, for the States -- for the other States and
for the Federal Government by borrowi ng principle, it
makes sense for Congress --

JUSTI CE KENNEDY: Well, but your statute
applies also to States where the votérs have decided it.

MR. CLEMENT: That's true. | -- but again,
| don't know that that fact alone makes it irrational.
And | suppose if that's what you think --

JUSTI CE KENNEDY: Just to be clear, | think
your answer is fair and rational.

We've switched now from Federal power to
rationality. There is -- there is a difference. W're
talking -- | think we are assum ng now that there is
Federal power and asking about the degree of scrutiny
that applies toit. O are we going back to whether
there is a Federal power? They are -- they are
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i ntertw ned.

MR. CLEMENT: | think -- 1 think there is so
clearly is a Federal power because DOVA doesn't define
any term that appears anywhere other than in a Federal
statute that we assune that there is Federal power for.
And if there is not Federal power for the statutes in
whi ch these terns appear, that is a problemindependent
of DOVA, but it is not a DOVA problem So | will assune
we have Federal power.

Then the question is --

JUSTI CE KENNEDY: Well, | think -- | think
it is a DOVA problem The question is whether or not
t he Federal government, under our federalism schene, has
the authority to regulate marri age. \

MR. CLEMENT: And it doesn't have the
authority to regulate marriages, as such, but that's not
what DOVA does. DOMA provides certain -- DOVA defines a
termas it appears in Federal statutes, many of those
Federal statutes provide benefits. Sone of those
Federal statutes provide burdens. Sonme of those Federal
statutes provide disclosure obligations. It appears in
| ots of places, and if any one of --

JUSTICE ALITO. Well, Congress could have
achi eved exactly what it achi eved under Section 3 by
excising the term"married" fromthe United States Code
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and replacing it with sonething nore neutral. It could
have said "certified donmestic units,” and then defined
this in exactly the way that Section 3 -- exactly the
way DOVA defines "marriage."

Wul d that make a difference? |In that
i nstance, the Federal Governnent woul dn't be purporting
to say who is married and who is not married; it would
be saying who is entitled to various Federal benefits
and burdens based on a Federal definition.

MR. CLEMENT: That would make no difference,
Justice Alito. It does -- the hypothetical helpfully
denonstrates, though, that when the Federal Governnent
is defining this termas it appears in the Federal Code,
It is not regulating marriage as sucﬁ. And it is
i mportant to recognize that people that are married in
their State, based on either the legislative acts or by
judicial recognition, remain married for purposes of
State | aw.

JUSTI CE BREYER: When you started, you
started by, | think, agreeing -- maybe not -- that
uniformty in and of itself with nothing else is not
likely to prove sufficient, at least if it's rational
basi s-plus. And -- and why? Because we can think of
weird categories that are uniform

So you say, Look at it on the nmerits. Now

77

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

that's where you are beginning to get. But so far, what
|"ve heard is, Well, looking at it on the nerits, there
is certainly a ot of harms. And on the plus side what
there is, is, one, We don't want courts deciding this.
But of course, as was just pointed out, in sonme States

it's not courts, it's the voters.

Then you say, Ah, but we want -- there are
too many courts deciding it. Now, is -- too many courts
m ght decide it. Now what else is there? What el se?
want to -- | want to be able to have a |ist, you know

of really specific things that you are saying justify
this particular effort to achieve uniformty. And |

want to be sure I'mnot m ssing any.

And so far, |'ve got thoée two | nentioned.
What el se?

JUSTI CE SCALIA: | didn't understand that
courts were so central to your position. | -- | thought

you didn't want the voters in one State to dictate to
other States any nore than you would want the courts in
one State to dictate to other States.
MR. CLEMENT: Well, I -- 1 think that's
true, Justice Scalia. The point about the courts,
t hough, is -- | mean, it's particularly relevant here.
JUSTI CE BREYER: That neans courts -- the
courts, they do dictate in respect to tine. They
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dictate in respect to age. They dictate in respect to
all kinds of things. And what |I'm | ooking for is:
What, in your opinion, is special about this honpsexual
marriage that would justify this, other than this kind
of pure uniformty, if there is such a thing?

MR. CLEMENT: Well, let me -- let nme just
get on record that -- to take issue with one of the
prem ses of this, which is we are at sonehow rati onal
basi s-plus | and, because | would suggest strongly that
three |l evels of scrutiny are enough.

But in all events, if you are thinking about
the justifications that defend this statute, that
justify the statute, they are obviously in the brief.
But it's uniformty -- but it's not . it's not just
t hat Congress picked this, you know, W need a uniform
term let's pick this out of the air.

They picked the traditional definition that
t hey knew refl ected the underlying judgments of every
Federal statute on the books at that point. They knew
it was the definition that had been tried in every
jurisdiction in the United States and hadn't been tried
anywhere until 2004. And then, of course, it was, as

they correctly predicted, a judicial decision.

And in this context, in particular, they are
t hi nki ng about an individual -- | nmean, this coupl e goes
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to Ontario, they get the -- they get a marriage
certificate. A couple could -- from Cklahom, could
have gotten -- gone to Ontario and gotten a nmarri age
certificate that sanme day and gone back to Okl ahonm.

And fromthe Federal |aw perspective, there is certainly
a rational basis in treating those two couples the sane
way.

If I could reserve ny tine.

CHI EF JUSTI CE ROBERTS: Thank you,

M. Clenent.

General Verrilli?

ORAL ARGUMENT OF DONALD B. VERRILLI, JR
ON BEHALF OF THE PETI TI ONER
SUPPORTI NG AFFIRNANCE

GENERAL VERRI LLI: M. Chief Justice, and
may it please the Court:

The equal protection analysis in this case
shoul d focus on two fundanental points: First, what
does Section 3 do; and second, to whom does Section 3 do
it?

What Section 3 does is exclude froman array
of Federal benefits lawfully married couples. That
means that the spouse of a soldier killed in the |line of
duty cannot receive the dignity and sol ace of an
of ficial notification of next of Kkin.
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CHI EF JUSTI CE ROBERTS: Suppose your -- you
agree that Congress could go the other way, right?
Congress could pass a new | aw today that says, W w ||
gi ve Federal benefits. Wen we say "marriage" in
Federal |law, we nean conmmtted sane-sex couples as well
and that could apply across the board.

Or do you think that they couldn't do that?

GENERAL VERRI LLI: We think that woul dn't
rai se an equal protection problemlike this statute
does, M. Chief Justice.

CHI EF JUSTI CE ROBERTS: Well, no, ny point
Is: It wouldn't -- you don't think it would raise a
federali sm problem either, do you?

GENERAL VERRI LLI: | don:t think it would
rai se a federalism problem

CHI EF JUSTI CE ROBERTS: Ckay.

GENERAL VERRI LLI: And | -- but the key for
the -- for the -- our purposes is that, in addition to
denyi ng these fundanental inportant -- fundanentally

i mportant benefits, is who they are being denied to.

CHI EF JUSTI CE ROBERTS: So just to be clear,
you don't think there is a federalism problemw th what
Congress has done i n DOVA?

GENERAL VERRI LLI: We -- no, we don't,

M. Chief Justice.
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CHI EF JUSTI CE ROBERTS: Ckay.

GENERAL VERRI LLI: The question is: Wat is
the constitutionality for equal protection purposes, and
because it's unconstitutional and it's enbedded into
nunmer ous Federal statutes, those statutes will have an
unconstitutional effect. But it's the equal protection
violation fromthe perspective of the United States
t hat --

JUSTI CE KENNEDY: You think Congress can use
its powers to supercede the traditional authority and
prerogative of the States to regulate marriage in al
respects? Congress could have a uniformdefinition of
marriage that includes age, consanguinity, etc., etc.?

GENERAL VERRI LLI: No, I:nlnot sayi ng that,
Your Honor. | think if Congress passed such a statute,
t hen we woul d have to consider how to defend it. But
that's not --

JUSTI CE KENNEDY: Well, but then there is a
federalisminterest at stake here, and | thought you
told the Chief Justice there was not.

GENERAL VERRILLI: Well, with respect to
Section 3 of DOVA, the problemis an equal protection
problem fromthe point of view of the United States.

JUSTI CE KAGAN: Yes, but, Ceneral, surely
t he question of what the Federal interests are and
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whet her those Federal interests should take account of
the historic State prerogatives in this area is relevant
to the equal protection inquiry?

GENERAL VERRILLI: It's central to the
i nquiry, Justice Kagan. | conpletely agree with that
poi nt .

CHI EF JUSTI CE ROBERTS: ©Oh, so it woul d be
central to the inquiry if Congress went the other way,
too?

GENERAL VERRI LLI: Well, the difference is
what Section 3 does is inpose this exclusion from
Federal benefits on a class that has undeni ably been
subject to a history of terrible discrimnation on the
basis of -- \

CHI EF JUSTI CE ROBERTS: | understand that.
That's your equal protection argunent. |It's not very
responsive to ny concern I'mtrying to get an answer to.
You don't think federalismconcerns conme into play at
all in this, right?

GENERAL VERRILLI: Well, I think -- | just
want to clarify. The equal protection question would be
different than the other circunmstance. That's a matter
of --

CHI EF JUSTI CE ROBERTS: | know t he equal
protection argunent.
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GENERAL VERRI LLI: But the federalism
concerns cone into play in the follow ng way: In that
M. Clement has nade the argunent that, |ook, whatever
States can do in ternms of recognizing marri age or not
recogni zing marri age, the Federal Governnment has
conmmensurate authority to do or not do. We don't think
that's right as a matter of our equal protection
anal ysi s because we don't think the Federal Governnment
shoul d be thought of as the 51st state. States, as we
told the Court, yesterday we believe heightened scrutiny
ought to apply even to the State decisions --

JUSTI CE KENNEDY: But you're -- you are
insisting that we get to a very fundanmental question
about equal protection, but we don't\do t hat unl ess we
assume the lawis valid otherwise to begin with. And we
are asking is it valid otherwise. Wat is the Federal
I nterest in enacting this statute and is it a valid
Federal interest assum ng, before we get to the equal
protection anal ysis?

GENERAL VERRI LLI: Yeah. We think whatever
t he outer bounds of the Federal Government's authority,
and there certainly are outer bounds, would be, apart
fromthe equal protection violation, we don't think that
Section 3 apart from equal protection analysis raises a
federalismproblem But we do think the federalism
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anal ysis does play into the equal protection analysis
because the Federal -- the Federal Governnent is not the
51st state for purposes of --of the interests that M.
Cl ement has identified on behalf of BLAG

JUSTICE ALITGO Can | take you back to the
exanpl e that you began with, where a nmenber of the
mlitary is injured. So let's say three soldiers are
injured and they are all in same-sex relationships, and
I n each instance the other partner in this relationship
wants to visit the soldier in a hospital.

First is a spouse in a State that allows
sanme-sex marriage, the second is a donmestic partner in a
State that an allows that but not sanme-sex marriage, the
third is in an equally commtted Iov{ng relationship in
a State that doesn't involve either. Now, your argunent
is that under Federal law the first would be adm tted,
shoul d be adm tted, but the other two woul d be kept out?

GENERAL VERRI LLI: The question in the case,
Justice Alito is whether Congress has a sufficiently
persuasive justification for the exclusion that it has
i mposed. And it -- and it does not. The only way in
which -- that BLAG s argunents for the constitutionality
of this statute have any prospect of being upheld is if
the Court adopts the mninmal rationality standard of Lee

Opti cal .
85

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

JUSTICE ALITO Let ne take you back to the
exanple. Your -- your position seens to ne, yes, one
gets in, two stay out, even though your |egal argunments
woul d lead to the conclusion that they all should be
treated the sane.

GENERAL VERRILLI: Well, the question before
the Court is whether the exclusion that DOVA i nposes
vi ol ates equal protection, and it does viol ate equal
protection because you can't treat this as though it
were just a distinction between optonetrists and
opht hal nol ogi sts, as the Lee Optical case did. This is
a different kind of a situation because the
di scrimnation here is being visited on a group that has
hi storically been subject to terriblé di scrim nation on
t he basis of personal --

JUSTI CE SCALIA: But that's -- that's the
sanme in the exanple that we just gave you, that
di scrim nation would have been visited on the sane
group, and you say there it's okay.

GENERAL VERRI LLI : No, | didn't say that. I
said it would be subject to equal protection analysis
certainly, and there m ght be a problem

JUSTI CE SCALI A: So you think that's bad as
well, that all three of those has to be treated the
same, despite State | aw about marri age.
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GENERAL VERRI LLI: They have to be analyzed
under equal protections principles, but whatever is true
about the other situations, in the situation in which
the couple is lawfully married for purposes of State | aw
and the exclusion is a result of DOVA itself, the
exclusion has to be justified under this Court's equal
protection analysis, and DOVA won't do it.

JUSTI CE SOTOVAYOR: General Verrilli, | have
a question. You think, I think fromyour brief
yest erday and today, that on sone |evel sexua
orientation should be | ooked on an intermedi ate standard
of scrutiny?

GENERAL VERRI LLI: Yes, Your Honor.

JUSTI CE SOTOVAYOR: Al | fight, hei ghtened in
sone way. (oing back to the Chief's question about a
| aw t hat was passed recogni zi ng conmon | aw
het erosexual -- honpbsexual marriages. | think even
under your theory that m ght be suspect because -- that
| aw m ght be suspect under equal protection, because
once we say sexual orientation is suspect, it would be
suspect whether it's honmpbsexual or heterosexual. The
| aw favors honosexuals; it would be suspect because it's
based on sexual orientation.

GENERAL VERRI LLI: You would have -- you
woul d have to inpose the heightened scrutiny equa
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protection anal ysis, sure.

JUSTI CE SOTOVAYOR: Exactly. And so when we
deci ded race was a suspect class, people who are not
bl acks have received --

GENERAL VERRILLI: Yes, that's certainly --

JUSTI CE SOTOMAYOR: -- strict scrutiny on
whet her the use of race as a class, whether they are
white or a black, is justified by a conpelling interest.

GENERAL VERRI LLI: That is certainly true,
Your Honor. If | could turn to the interest that BLAG
has actually identified as supporting this statute, |
think there are -- there are -- | think that you can see
what the problemis here.

Now, this statute is not\called t he Feder al
Uni form Marri age Benefits Act; it's called the Defense
of Marriage Act. And the reason for that is because the
statute is not directed at uniformty in the
adm ni stration of Federal benefits. All -- there is two
equal 'y uniform systens, the system of respecting the
State choices and the systemof -- that BLAG is
advocati ng here.

And what BLAG s got to do in order to
satisfy equal protection scrutiny is justify the choice
bet ween one and the other, and the difference between
the two is that the Section 3 choice is a choice that --
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Section 3 choice is a choice that discrimnates. So
it's not sinply a matter sufficient to say, well,
uniformty is enough. Section 3 discrimnates.
CHI EF JUSTI CE ROBERTS: So as soon as one
St ate adopted same sex marriage, the definition of
marri age throughout the Federal code had to change?
Because there is no doubt that up until that point every
time Congress said "marriage" they understood they were
acting under the traditional definition of marri age.
GENERAL VERRILLI: Well, I don't know,
M. Chief Justice, why you wouldn't assume that what
Congress was doing when it enacted a statute,
particularly a statute that had the word "marriage"” in
It, was assum ng that the normal rulé that applies in
the vast majority of circunstances of deference to the
State definition of marriage would be the operative
principle.
CHI EF JUSTI CE ROBERTS: So you don't think
t hat when Congress said "marriage" in every one of these
provi sions that they had in m nd sane-sex marri ages?
GENERAL VERRI LLI: No, but they may well
have had in m nd deferring to the normal State
definition of marriage, whatever it is. Not that they
were making the specific choice that ny friend suggested
they were. But whatever is the case, when Congress
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enact ed DOVA t hat choi ce of exclusion has to be
justified under appropriate equal protection principles.

So the issue of uniformty just doesn't get
you there, because there is no uniformty advantage to
Section 3 of DOVA as opposed to the traditional rule.
The issue of adm nistration doesn't get you there. |
mean, at a very basic |level adm nistrative concerns
ought not be an inportant enough interest to justify
this kind of a discrimnation under the Equal Protection
Cl ause.

But even if you | ook at them there are no
genui ne adm ni strative benefits to DOVA. |f anything,
Section 3 of DOVA makes Federal adm nistration nore
difficult, because now t he Feder al Gﬁvernnent has to
| ook behind valid state marriage |icenses and see
whet her they are about State marriages that are out of
conpliance wi th DOMA.

It's an additional adm nistrative burden.

So there is no -- there is no admnistrative -- there is
no admi nistrative advantage to be gained here by what --
by what Congress sought to achieve. And the fundanent al
reality of it is, and | think the House report makes
this glaringly clear, is that DOVA was not enacted for
any purpose of uniformty, adm nistration, caution,

pausi ng, any of that.
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It was enacted to exclude sanme-sex married,
| awful 'y married couples from Federal benefit regines
based on a conclusion that was driven by noral
di sapproval. It is quite clear in black and white in
t he pages of the House report which we cite on page 38
of our brief --

CHI EF JUSTI CE ROBERTS: So that was the view
of the 84 Senators who voted in favor of it and the
Presi dent who signed it? They were notivated by ani nus?

GENERAL VERRI LLI : No, M. Chief Justice.

We quoted our -- we quoted the Garrett concurrence in
our brief, and I think there is a |ot of w sdomthere,
that it may well not have been aninmus or hostility. It
may well have been what Garrett descfibed as the sinple
want of careful reflection or an instinctive response to
a class of people or a group of people who we perceive
as alien or other.

But what ever the explanation, whether it's
ani nus, whether it's that -- nore subtle, nore
unt hi nki ng, nore reflective kind of discrimnation,
Section 3 is discrimnation. And | think it's time for
the Court to recognize that this discrimnation,
excluding lawfully married gay and | esbian couples from
Federal benefits, cannot be reconciled with our
fundamental conmm tment to equal treatnent under | aw.
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This is discrimnation in its nost very
basi ¢ aspect, and the House Report, whether -- and |
certainly would not suggest that it was universally
noti vated by sonet hing other than goodwi ||l -- but the
reality is that it was an expression of nora
di sapproval of exactly the kind that this Court said in
Lawrence woul d not justify the law that was struck down
t here.

JUSTI CE SOTOVAYOR: General, your bottom
line is, it's an equal protection violation for the
Federal CGovernnment, and all States as well?

GENERAL VERRI LLI: Yes, Your Honor, and
that's the -- we took the position we took yesterday
Wi th respect to nmarriage -- the analysis - -

JUSTI CE SOTOVAYOR: |Is there any argunent
you can nmake to limt this to this case, vis-a-vis the
Federal Governnment and not the States?

GENERAL VERRI LLI: Well, as we said
yesterday, we think it's an open question with respect
to State recognition of marriage, and they may wel | be
able to advance interests -- they nmay be able to advance
it. | guess | shouldn't say "may well," because |I do
think it would be difficult, as we said yesterday. They
may be able to advance interests that would satisfy
hei ght ened scrutiny and justify non-recognition --
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JUSTI CE BREYER: Then yet -- but here --

GENERAL VERRI LLI : But -- but here, the
Federal Government's not in the sanme position because as
BLAG concedes, the Federal Governnent at the nost can
act at the margins in influencing these decisions about
marriage and child rearing at the State level. And the
Second Circuit and the First Circuit both concluded that
there's no connection at all, and that's of course
because Section 3 doesn't nake it any nore |ikely that
unmarried nmen and wonen in States -- that -- unmarried
men and wonen who confront an unpl anned pregnancy are
going to get married.

And -- and elimnation of Section 3 woul dn't
make it any less likely that unnarriéd men and wonen are
going to get married. It doesn't have any effect at
all. It doesn't have any connection at all. So it's
not at the margins. There's no interest at all at
this -- in DOVA in pronoting --

JUSTICE BREYER: O if there's no
interest -- | nmean, |'m back where we were yesterday.

It seems to nme, forgetting your -- your preferable
argument, it's a violation of equal protection
everywhere. Well, if it is, then all States have to
have sonmething |ike pacts. And if they have to have
sonething |i ke pacts, then you say then they al so have
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to allow marri age.
So then are you not arguing they all have to

all ow marriage? And then you say no. So with that

poi nt - -

GENERAL VERRI LLI : But our point here,
Justice Breyer, is that whatever -- may | finish?

Thank you.

VWhat ever the issue is, with -- whatever the

outcone is with respect to States and marri age, that the
Federal Governnment's interest in advancing those
justifications through Section 3 of DOVA is so
attenuated that two Federal courts of appeals have seen
it as non-existent, and it cannot justify Section 3.
CHI EF JUSTI CE ROBERTS: fhank you, GCeneral.
Ms. Kapl an?
ORAL ARGUMENT OF ROBERTA A. KAPLAN
ON BEHALF OF THE RESPONDENT W NDSOR
MS. KAPLAN: M. Chief Justice, and may it
pl ease the Court:
|"d |like to focus on why DOVA fails even
under rationality review. Because of DOVA, nany
t housands of people who are legally married under the
| aws of nine sovereign States and the District of
Col unbi a are being treated as unmarried by the Federal
Governnment sol ely because they are gay.
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These coupl es are being treated as unnarried
with respect to prograns that affect famly stability,
such as the Famly Leave Act, referred to by Justice
G nsburg. These couples are being treated as unmarri ed
for purposes of Federal conflict of interest rules,
el ection | aws and anti-nepotism and judicial recusal
statutes.

And ny client was treated as unmarried when
her spouse passed away, so that she had to pay $363, 000
in estate taxes on the property that they had
accumul ated during their 44 years together.

CHI EF JUSTI CE ROBERTS: Could |I ask you the
sane question | asked the Solicitor General ?

Do you think there mnuld\be a problemif
Congress went the other way, the federalism problenf
OQbvi ously, you don't think there's an equal protection
probl em - -

MS. KAPLAN: Right.

CHI EF JUSTI CE ROBERTS: -- but a federalism
i ssue, Congress said, we're going to recogni ze sane-sex
couples -- commtted sanme-sex couples -- even if the
State doesn't, for purposes of Federal |aw?

MS. KAPLAN: Obviously, with respect to
marri age, the Federal Governnent has al ways used the
State definitions. And | think what you're --
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M. Chief Justice, what you're proposing is to extend --
t he Federal Governnment extend additional benefits to gay
couples in States that do not allow marriage, to
equal i ze the system

CHI EF JUSTI CE ROBERTS: | just am asking
whet her you think Congress has the power to interfere
with the -- to not adopt the State definition if they're
ext endi ng benefits.

Do they have that authority?

MS. KAPLAN: | think the question under the
Equal Protection Clause is what -- is what the
di stinction is.

CHI EF JUSTI CE ROBERTS: No, no. | know
t hat . \

You're following the | ead of the Solicitor
General and returning to the Equal Protection Cl ause
every tinme | ask a federalism question.

s there any problem under federalism
princi pl es?

MS5. KAPLAN: W th the Federal Governnent --

CHI EF JUSTI CE ROBERTS: W th Congress
passing a | aw saying, we are going to adopt a different
definition of marriage than those States that don't
recogni ze sanme-sex nmarriage. W don't care whether you
do as a matter of State law, when it cones to Federa
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benefits, sanme-sex marriage will be recognized.

MS. KAPLAN: It has certainly been argued in
this case by others that -- whether or not that's in any
way the powers of the Federal Governnent. For the
reasons Justice Kagan nentioned, we think the federalism
principles go forward a novelty question. | think
whet her or not the Federal Governnment could have its own
definition of marriage for all purposes would be a very
cl osely argued questi on.

JUSTI CE SCALIA: | don't understand your
answer. |s your answer yes or no? |Is there a
federalismproblemw th that, or isn't there a
federal i sm probl enf

MS. KAPLAN: | -- | think t he Federal
Gover nnent coul d extend benefits to gay couples to

equal i ze things on a programmati c basis to make things

nore equal. Vhether the Federal Governnent can have its
own definition of marriage, | think, would be -- there's
a-- it'd be very closely argued whether that's outside

t he enuner at ed approach.

JUSTI CE SCALIA: Well, it's just -- all
t hese statutes use the term"marriage," and the Federal
Governnment says in all these statutes when it says
marriage, it includes same-sex couples, whether the
State acknow edges themto be married or not.
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MS. KAPLAN: But that -- | don't know if
t hat woul d work, because they wouldn't --

JUSTI CE SCALI A: \What do you mean whet her or
not it would work? | don't care if it works.

(Laughter.)

JUSTI CE SCALIA: Does it -- does it create a
f ederal i sm probl en?

MS. KAPLAN:. The power to marry people is a
power that rests with the States.

JUSTI CE SCALI A:  Yes.

MS. KAPLAN: The Federal Governnent doesn't
I ssue marriage licenses. It never has.

JUSTI CE SCALI A: Well, it's not doing that,
It's just saying for purposes -- jus{ what it's doing
here. It says, for purposes of all these Federal
statutes, when we say marriage, we nean -- instead of
sayi ng we nean heterosexual marriage, we nean, whenever
we use it, heterosexual and honobsexual marri age.

If that's what it says, can it do that?

MS. KAPLAN: As |long as the people were
validly married under State |law, and net the
requi renments of State law to get married --

JUSTI CE SCALI A No, no, no, no. It
i ncl udes --

MS. KAPLAN: |'m not sure that the Federal
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Governnent -- this answers your question,
Justice Scalia -- I'mnot sure the Federal Governnent
can create a new Federal marriage that would be sone
kind of marriage that States don't permt.

JUSTICE ALITG Well, let nme get to the
question | asked M. Clenent. It just gets rid of the
word "marriage," takes it out of the U S. Code
conpletely. Substitutes sonmething else, and defines it
as sane-sex -- to include sane-sex couples. Surely it
could do that.

MS. KAPLAN: Yes. That would not be based
on the State's --

JUSTICE ALITO. So it's just the word
"marriage"? And it's just the fact {hat they use this
term"marriage"?

MS. KAPLAN: Well, that's what the Federal
Gover nnment has al ways chosen to do. And that's the way
the Federal law is structured, and it's al ways been
structured for 200 years based on the State police power
to define who's married. The Federal Governnment |
presune coul d decide to change that if it wanted, and
sonehow, it would be very strange for all 1,100 | aws,
but for certain prograns -- you have different
requi rements other than marriage, and that woul d be
constitutional or unconstitutional depending on the
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di stinction.

JUSTICE ALITO But if the estate tax
follows State | aw, would not that create an equal
protection problemsimlar to the one that exists here?
Suppose there were a dispute about the -- the State of
resi dence of your client and her partner or spouse. WAs
It New York, was it some other State where sanme-sex
marri age woul d not have been recogni zed? And suppose
there was -- the State court said the State of residence
is a State where it's not recognized.

Woul d -- would you not have essentially the
sanme equal protection argunent there that you have now?

MS. KAPLAN: Well, let ne -- let nme answer
t hat question very clearly. Qur pos{tion is only with
respect to the nine States -- and I think there are two
ot hers that recognize these marriages. So if ny
client -- if a New York couple today marries and noves
to North Carolina, one of which has a constitutional
amendnent, a State constitutional anmendnent -- and one
of the spouses dies, they would not -- and estate taxes
determ ne where the person dies, they would not be
entitled to the deduction.

That is not our claimhere.

Mor eover, Justice Alito, in connection wth
a whol e host of Federal litigation, there has been
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Federal litigation for hundreds of years with respect to
the residency of where people live or don't live, or
whet her they are divorced or not divorced throughout the
Federal system And the Federal Governnent has al ways
handl ed that and has never before -- and we believe this
is why it's unconstitutional -- separated out a class of
married gay couples solely because they were gay.
JUSTICE ALITO.  Just -- if | could follow up
with one -- one question. MWhat if the -- the
hypot heti cal surviving spouse, partner in North
Carolina, brought an equal protection argunment, saying
that there is no -- it is unconstitutional to treat ne
differently because I am a resident of North Carolina
rather than a resident of New YorKk. \Mhat woul d be --
woul d that be discrimnation on the basis of sexual
orientation? Wat would be the |evel of scrutiny?
Would it survive?
MS. KAPLAN: That would be certainly a
different case. It'd be nore simlar to the case
think you heard yesterday than the case that we have
today. We certainly believe that sexual -orientation
di scrim nation should get heightened scrutiny. If it
doesn't get hei ghtened scrutiny, obviously, it'd be
rati onal basis, and the question would be what the State
interests were in not allow ng couples, for exanple, in
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North Carolina who are gay to get nmarri ed.

No one has identified in this case, and I
don't think we've heard it in the argument from ny
friend, any legitimate difference between married gay
coupl es on the one hand and straight married couples on
t he other that can possibly explain the sweeping,
undi fferentiated and categorical discrimnation of DOVA,
Section 3 of DOVA.

And no one has identified any legitimte
Federal interest that is being served by Congress's
decision, for the first time in our nation's history to
underm ne the determ nations of the sovereign States
with respect to eligibility for marriage. | would
respectfully contend that this is beéause there i s none.

Rat her, as the title of the statute nakes
clear, DOVA was enacted to defend agai nst the nmarriages
of gay people. This discrimnatory purpose was rooted
i n nmoral disapproval as Justice Kagan pointed out.

JUSTI CE BREYER: What -- what do you think
of his -- the argunent that | heard was, to put the
ot her side, at |east one part of it as | understand it
said: Look, the Federal Governnment needs a uniform
rule. There has been this uniformone man - one woman
rule for several hundred years or whatever, and there's
a revolution going on in the States. W either adopt
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the resolution -- the revolution or push it along a

little, or we stay out of it. And | think M. Clenent

was saying, well, we've decided to stay out of it --

MS. KAPLAN: | don't --

JUSTI CE BREYER: -- and the way to stay out
of it is to go with the traditional thing. | nean, that

-- that's an argunent. So your answer to that argunent
I s what ?

MS. KAPLAN: | think it's an incorrect
argument, Justice Breyer, for the --

JUSTI CE BREYER: | understand you do; I|I'd
like to know the reason

(Laughter.)

MS. KAPLAN: OF course. \Congress di d not
stay out of it. Section 3 of DOVA is not staying out of
it. Section 3 of DOVA is stopping the recognition by
t he Federal Governnment of couples who are already
married, solely based on their sexual orientation, and
what it's doing is underm ning, as you can see in the
briefs of the States of New York and others, it's
underm ni ng the policy decisions nade by those States
that have permtted gay couples to marry.

St ates that have already resol ved the
cultural, the political, the noral -- whatever other
controversies, they're resolved in those States. And by
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fencing those couples off, couples who are al ready
married, and treating themas unmarried for purposes of
Federal law, you're not -- you're not taking it one step
at a tinme, you're not pronoting caution, you're putting
a stop button on it, and you're having discrimnation
for the first time in our country's history against a
class of married couples.

CHI EF JUSTI CE ROBERTS: |Is the --

JUSTI CE SOTOVAYOR: Now, the -- the
di scrim nations are not the sexual orientation, but on a
class of marriage; is that what you're --

MS. KAPLAN: It's a class of married couples
who are gay.

JUSTI CE SOTOVAYOR: So I\pose t he sane
question | posed to the General to you. Do you think
there's a difference between that discrimnation and --
and the discrimnation of States who say honobsexual s
can't get married?

MS. KAPLAN: | think that it's -- they're
different cases. | think when you have couples who are
gay who are already married, you have to distinguish
bet ween those classes. Again, the Federal Governnent
doesn't give marriage licenses, States do, and whatever
the issues would be in those States woul d be what
i nterest the States have, as opposed to here, what
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interest -- and we think there is none -- the Federal
Gover nment has.

There is little doubt that the answer to the
question of why Congress singled out gay people's
marri ages for disrespect through DOVA. The answer can't
be uniformty as we've discussed. It can't be cost
savi ngs, because you still have to explain then why the
cost savings is being wought at the expense of married
couples who are gay; and it can't be any of the State
interests that weren't discussed, but questions of
famly law in parenting and marri age are done by the
States, not by the Federal Governnent.

The only -- the only conclusion that can be
drawn is what was in the House Repor{, which i s noral
di sapproval of gay people, which the Congress thought
was perm ssible in 1996 because it relied on the Court's
Bower s deci sion, which this Court has said was wrong,
not only at the tinme it was overruled in Lawence, but
was wrong when it was deci ded.

CHI EF JUSTI CE ROBERTS: So 84 Senators --
it's the sane question | asked before; 84 Senators based
their vote on noral disapproval of gay people?

MS. KAPLAN:  No, | think -- | think what is
true, M. Chief Justice, is that tinmes can blind, and
that back in 1996 people did not have the understanding
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t hat they have today, that there is no distinction,
there is no constitutionally perm ssible distinction --

CHI EF JUSTI CE ROBERTS: Well, does that
mean -- tinmes can blind. Does that nean they did not
base their votes on noral disapproval?

MS. KAPLAN: No; some clearly did. | think
It was based on an understanding that gay -- an
i ncorrect understanding that gay couples were
fundanmentally different than strai ght couples, an
understanding that | don't think exists today and that's
the sense |'musing that times can blind. | think there
was -- we all can understand that people have noved on
this, and now understand that there is no such
distinction. So |I'mnot saying it més ani nus or
bigotry, I think it was based on a m sunderstandi ng on
gay people and their --

JUSTI CE SCALI A:  \Why -- why are you so
confident in that -- in that judgnment? How many -- how
many States pernmit gay -- gay couples to marry?

MS. KAPLAN:. Today? 9, Your Honor.

JUSTICE SCALIA: 9. And -- and so there has
been this sea change between now and 1996.

MS. KAPLAN: | think with respect to the
under st andi ng of gay people and their relationships
t here has been a sea change, Your Honor.
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JUSTI CE G NSBURG. How many States have
civil unions now?

MS. KAPLAN: | believe -- that was discussed
in the argunents, 8 or 9, | believe.

JUSTI CE GI NSBURG. And how many had it in

19967

MS. KAPLAN: | -- yes, it was nmuch, nuch
fewer at the time. | don't have that nunber, Justice
G nsburg; | apol ogi ze.

CHI EF JUSTI CE ROBERTS: | suppose the sea

change has a ot to do with the political force and
effectiveness of people representing, supporting your
side of the case?

MS. KAPLAN: | disagree ﬁﬂth t hat,

M. Chief Justice, | think the sea change has to do,
just as discussed was Bowers and Lawrence, was an
understanding that there is no difference -- there was
fundamental difference that could justify this kind of
categorical discrimnation between gay coupl es and
strai ght coupl es.

CHI EF JUSTI CE ROBERTS: You don't doubt that
the | obby supporting the enactnment of sanme sex-marriage
laws in different States is politically powerful, do
you?

MS. KAPLAN: Wth respect to that category,
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t hat categorization of the term for purposes of
hei ght ened scrutiny, | would, Your Honor. | don't --

CHI EF JUSTI CE ROBERTS: Really?

MS. KAPLAN: Yes.

CHI EF JUSTI CE ROBERTS: As far as | can
tell, political figures are falling over thenselves to
endorse your side of the case.

MS. KAPLAN: The fact of the matter is,

M. Chief Justice, is that no other group in recent

hi story has been subjected to popul ar referenda to take
away rights that have already been given or exclude
those rights, the way gay people have. And only two of
t hose referenda have ever lost. One was in Arizona; it
t hen passed a couple years |ater. Cﬁe was in Mnnesota
where they already have a statute on the books that
prohi bits marri ages between gay people.

So | don't think -- and until 1990 gay
people were not allowed to enter this country. So |
don't think that the political power of gay people today
coul d possibly be seen within that framework, and
certainly is analogous -- | think gay people are far
weaker than the wonen were at the time of Frontiero.

CHI EF JUSTI CE ROBERTS: Well, but you just
referred to a sea change in people's understandi ngs and
val ues from 1996, when DOVA was enacted, and |I'm just
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trying to see where that cones from if not fromthe

political effectiveness of -- of groups on your side of

t he case.

MS. KAPLAN: To flip the | anguage of the

House Report, M. Chief Justice, |I think it comes froma

noral understandi ng today that gay people are no

di fferent,

and that gay married couples' relationships

are not significantly different fromthe rel ationships

of straight

| am just t

under st andi

married people. | don't think --
CHI EF JUSTI CE ROBERTS: | understand that.
rying to see how -- where that that nora

ng cane from if not the political

effectiveness of a particular group.

MS. KAPLAN: |l -- 1 think it came -- is,

again is very simlar to the, what you saw between

Bower s and

under st andi

cane strict

Lawrence. | think it came to a societal
ng.
| don't believe that societal understanding

Iy through political power; and | don't think

t hat gay people today have political power as that --

this Court

has used that termwith -- in connection with

t he hei ghtened scrutiny anal ysis.

Ms. Kapl an.

CHI EF JUSTI CE ROBERTS: Thank you,

M. Clenment, you have 3 m nutes remaining.
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REBUTTAL ARGUMENT OF PAUL D. CLEMENT
ON BEHALF OF THE RESPONDENT Bl PARTI SAN LEGAL
ADVI SORY GROUP OF THE UNI TED STATES

MR. CLEMENT: Thank you, M. Chief Justice,
just three points in rebuttal.

First of all, | was not surprised to hear
the Solicitor General concede that there is no unique
federali sm problemw th DOVA, because in the G|
litigation in the First Circuit, the State of
Massachusetts -- the Commonweal th of Massachusetts
i nvoked the Tenth Anendnent, and on that issue the
United States continued to defend DOVA because there is
no uni que federalismproblemwth it, as the Chief
Justice's question suggested. |If 10\years from now
there are only 9 States left and Congress wants to adopt
a uniform Federal |aw solely for Federal |aw purposes to
going the other way, it is fully entitled to do that.

It has the power to do that.

| would say al so the Federal Governnent has
conceded in this litigation that there is a rational
basis for this statute, sonething else to keep in m nd.

| would also say that this provision is not
so unique. The very next provision in the Dictionary
Act - -

JUSTI CE GI NSBURG. Rational basis,
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M. Clement -- is a problemin your briefing. You seem
to say and you repeat it today that there is three
tiers, and if you get into rational basis then it's
anything goes. But the history of this Court is, in the
very first gender discrimnation case, Reed v. Reed, the
Court did sonething it had never done in the history of
the country under rational basis. There was no
intermediate tier then. It was rational basis.

MR. CLEMENT: Well --

JUSTI CE Gl NSBURG. And yet the Court said
this is rank discrimnation and it fail ed.

MR. CLEMENT: And, Justice G nsbhurg,
applying rational basis to DOVA, | think that there are
many rational bases that support it.\ And the Solicitor
General says, well, you know, the United States is not
the 51st State to be sure, but the Federal Governnment
has interests in uniformty that no other entity has.

And we heard today that there's a problem
when sonmebody noves from New York to North Carolina,
they can | ose their benefits. The Federal Governnent
uni quely, unlike the 50 States, can say, well, that
doesn't nake any sense, we are going to have the sane
rule. We don't want sonebody, if they are going to be
transferred in the mlitary from Wst Point to Fort Sill
i n Cklahoma, to resist the transfer because they are
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going to | ose sonme benefits.

It makes sense to have a uniform Federa
rule for the Federal CGovernment. It is not so anomal ous
that the term"marriage" is defined in the U S. Code.
The very next provision of the Dictionary Act defines
"child." These terns, although they are the primry
province of State governnents, do appear in nmultiple
Federal statutes and it's a Federal role to define those
terns.

The last point | would sinply make is in
t hi nki ng about ani nmus, think about the fact that
Congress asked the Justice Departnment three tines about
the constitutionality of the statute. That's not what
you do when you are notivated by aniﬁus. The first two
times they got back the answer it was constitutional.
The third time, they asked again in the wake of Romer,
and they got the sane answer: [It's constitutional.

Now the Solicitor General wants to say:
Well, it was want of careful reflection? WelIl, where do
we get careful reflection in our systen? Generally,
careful reflection conmes in the denocratic process. The
denocratic process requires people to persuade people.

The reason there has been a sea change is a
conbi nati on of political power, as defined by this
Court's cases as getting the attention of | awrakers;
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certainly they have that. But it's also persuasion.
That's what the denocratic process requires. You have
to persuade sonebody you're right. You don't |abel them
a bigot. You don't |abel them as notivated by ani nus.
You persuade them you are right.

That's going on across the country.
Col orado, the State that brought you Amendnent 2, has
just recognized civil unions. Maine, that was pointed
toin the record in this case as being evidence of the
persi stence of discrimnation because they voted down a
statewi de referendum the next election cycle it cane
out the other way. And the Federal Congress is not
i mmune. They repealed "Don't Ask, Don't Tell." Allow
t he denocratic process to conti nue. \

Thank you, Your Honor.

CHI EF JUSTI CE ROBERTS: Thank you, counsel,
counsel

The case is submtted.

(Wher eupon, at 12:13 p.m, the case in the

above-entitled mtter was submtted.)
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