1110362

IN THE
SUPREME COURT OF THE UNITED STATES

v L {
\ — PETITIONER
(Your Name)

VS
_URITTED STRTES pecronpmvme

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

The petitioner asks leave to file the attached petition for a wnit of certiorar
. without prepayment of costs and to proceed i forma pauperis

Petitioner has previously been granted leave to proceed i forma pauperis
m the following court(s)

URktedoSaies Dbtk Aok Ridudie disives oF RSAIRIa
URitedosyates Lok o Riveals 84D Uikault o PenasiiNaric,

[ ] Petitioner has mot previously been granted leave to proceed n forma
pauper:s n any other court

Petitioner’s affidavit or declaration mn support of this motion 1s attached hereto

(Signature)




AFFIDAVIT OR DECLARATION
IN SUPPORT OF MOTION FOR LEAVE TO PROCEED /N FORMA PAUPERIS

I , am the petitioner 1n the above-entitled case In support of

mym’ouontoproeeedmfommpmperu,Iltatethstbeuuseofmypovertylamunabletopay
the costs of this case or to give security therefor; and I beheve I am entitled to redress

1 For both you and your spouse estimate the average amount of money received from each of
the following sources during the past 12 months Adjust any amount that was recewved

weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate. Use gross
amounts, that 18, amounts before any deductions for taxes or otherwise.

income source Aversge monthly amount during Amount expected

the past 12 months next month

You Spouse You Spouse
Employment s O s O s O s O
Self employment s O s O s O 50O
Income from real property $ o $ o $ Q $ >
(such as rental income)
Interest and dividends s O s O s O s O
Gifts s O s © s O s O
Alimony s O s O s © s 0
Child Support O s O 5O s O
Retirement (such as social  §. o $ Q $ () $ O
security pensions
annuities insurance)
Disability (such as social s O s O s O $ o
security insurance payments)
Urempoymentpayments & Q5 O 5 O 4 O
Public assistance $ o $ o $ Q $ O
(such as welfare)
omerepecty I s O 4 ©O 50 O

0 © .0 ,O

Total monthly income §$



2 Last your employment history for the past two years, most recent first (Gross monthly pay
18 before taxes or other deductions)

Employor Address Gross mommy pay

= e R e

8 Last your spouse’n employment history for the past two years, most recent employer first
(Gross monthly pay 1s before taxes or other deductions)

Employer Address Dates of Gross monthly pay
RORA (Lokr, Em"m“gg"'"" g oy

— s, e e — B

4 How much cash do you and your spouse have? §
Below, state any money you or your spouse have in bank accounts or in any other financial
mstitution

Financlal institution of nt Amount has
n 'I'ypoM :m«%%%ha\n : ug spouse
RERR, ' $ $ (M

ok, $__ NORE, $

5 List the assets, and their values, which you own or your spouse owns Do not list clothing
and ordinary household furmshings

{0 Home : O Other real estate
Value RO/ Value
O Motor Vehicle #1 O Motor Vehicle #2
Year, make & model &ou& Year, make & model m
Value__ NWO0E, Value _2D0L
O Other assets
Description o0

Value QN



6 State every person, bumness, or orgamzation owing you or your spouse money, and the
amount owed

Person owing you or Amount owed to you Amount owed to your spouse
your spouse money
w $ Lone, $ QQQD.RJ
(whe, s NOne s Qo
QoL s NONR s (wne
7 State the persons who rely on you or your spouse for support
Name Relationship Age
RO neae
OOL, aene, A0
aoae QOR, Ao

8 Estimate the average monthly expenses of you and your family Show separately the amounts
pad by your spouse Adjust any payments that are made weekly, iweekly quarterly, or
annually to show the monthly rate. '

You Your spouse

Rent or home mortgage payment .D
.(nclude lot rented for mobile home) $ Q $

Avre real estate taxes included? [JYes [KNo

Is property msurance imncluded? []Yes 0
Utilities (electrcity, heating fuel, o
water, sewer, and telephone) $ $ D
Home maintenance (repairs and upkeep) $ Q $ Q
Food s O s O
Clothing $ o $ o
Laundry and dry-cleanming $ o $ o

O o

Medical and dental expenses 3



You Your spouse

Transportation (not meluding motor vehicle payments)  § Q $ o
Recreation, entertainment, newspapers, magaznes, etc ~ $ o $ o
Insurance (not deducted from wages or included 1n mortgage payments)

Homeowner’s or renter’s s O $ @)

Lafe s O s O

Health . 9 s ©

Motor Vehicle $ o $ o

Other ___TOORR s O s O
Taxes (not deducted from wages or mecluded m mortgage payments)

(speaty) AL | s O s O
Installment payments

Motor Vehicle $ o $ o

Credit card(s) $ © $ _©

Department, store(s) s © s O

other (WO s O « O
Ahmony, maintenance, and support paid to others | $ o | $ o
gl T ——— O, O
Other (specty) __VONL, s © s ©

O o

Total monthly expenses

o~




9 Do you expect any major changes to your monthly income or expenses or in your assets or
habihities during the next 12 months?

OYes MNo  Ifyes, describe on an attached sheet

10 Have you paid — or will you be paying — an attorney any money for services 1n connection
with this case, including the completion of this form? [] Yes uNo

If yes how much? &09&‘ Q‘

If yes, state the attorney’s name, address, and telephone number

o e

11 Have you pmd—or will you be paying—anyone other than an attorney (such as a paralegal or
a typist) any money for services in connection with this case, meluding the completion of this

form?

O Yes u No
If yes, how much? w

If yes, state the person’s name, address, and telephone number-

fwone

12 medeanyothermformatlonthatwﬂlhelpexplunwhyyouunnotpaythe costs of this case

WO OUVSIALL: PLSoutesS

I declare under penslty of perjury that the foregoing 1s true and correct

Executed on .5:1'& , 20.;\2.5

- \
(Signature) -
2805, ML
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FLED
N THE MAY 10 2012

L

SUPREME COURT OF THE UNITED STATES

L 3 L}
\ — PETITIONER
(Your Name)

vs
1 .
UOZTEDSTRTED  — RESPONDENT(S)

ON PETITION FOR A WRIT OF CERTIORARI TO

(NAME OF COURT THAT LAST RULED ON MERITS OF YOUR CASE)

PETITION FOR WRIT OF CERTIORARI

Ko, Wsioroor, ~18100-02%

(Your Name)

P Louidouw
(Address)
Lowiboury, Pa M3

(City State Zip Code)

\R,

(Phone Number)
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LIST OF PARTIES

[ 1 All parties appear 1n the caption of the case on the cover page
[X All parties do not appear i the caption of the case on the cover page A list of

all parties to the proceeding 1n the court whose judgment 18 the subject of this
petition 1s as follows

URITED STRTED GOUART OF RPPERLS:

DOLOVITER - CIRAUWT SUDGE

2) F ISHER, — CIRCUIT JUDGE
AHWEIS — CIRCUITIUDOE

URITED STRTES DESTICT COURT:
D.WILLT MO, (BRLOG C Reaiding®)
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IN THE
SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitaoner respectfully prays that a writ of certiorar: 1ssue to review the judgment below

OPINIONS BELOW
[ ] For cases from federal courts
w“ ¥
The opmmon of the United States court of appeals appears at Appendix A_ to
the petition and is
[ ] reported at , OF,
[ 1 has been demgnated for pubheation but 1s not yet reported, or,
Dq 1s unpubhished
> _
The opinion of the United States district court appears atAppendlx.b_to
the petition and 18
[ 1 reported at , O,
[ 1 has been demgnated for pubhication but 18 not yet reported, or,
Xl 15 unpubhshed :

[ ] For cases from state courts

The opimon of the highest state court to review the merits appears at
Appendix to the petation and 18

[ ] reported at , , QT
[ ] has been demgnated for publication but 1s not yet reported, or,
[ 1 1s unpubhshed

The opinion of the court
appears at Appendix — to the petation and 18

[ ] reported at , OF,
" [ 1 has been demgnated for publication but 1s-not yet reported, or,
[ ] 18 unpubhshed




JURISDICTION

DM For cases trom federal courts
%d‘&:ﬂ&‘h&’ United States Court of Appeals decided my case

u No petition for rehearing was timely filed 1n my case fb‘%

[ 1 A timely petition for rehearing by the Umted States Court of
Appeals on the following date , and & copy of the
order denying rehearing appears at Appendix

to and meluding (date) on (date)
in Appheation No

[ ] An extension of t{)@le the petition for & writ of orar1 was granted
A

The jurisdiction of this Court 18 mvoked under 28 U 8 C §1254(1)

[ ] For cases from state courts

The date on which the highest state court decaided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date
, and a copy of the order denying rehearng

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorar was granted
to and mcluding (date) on (date) m
Apphecation No __A

The jurisdiction of this Court 1s mvoked under 28 U S C §1267(a)

2)



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
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The petation for a writ of certiorar should be granted

Respectfully submitted,
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ALD-155
UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No 12-1531

KIM MILLBROOK,
Appellant

v

UNITED STATES OF AMERICA

On Appeal from the United States District Court
for the Middle District of Pennsylvania
(D C CvilNo 11-cv-00131)
District Judge Honorable Witham J Nealon

Before SLOVITER, FISHER and WEIS, Circust Judges

- JUDGMENT
This cause came to be considered on the record from the United States
Dastrict Court for the Middle District of Pennsylvania and was submatted for
possible dismissal pursuant to 28 US C § 1915(e)(2)(B) or summary action
pursuant to Third Circurt LAR 27 4 and IO.P 10 6 on Apnil 12,2012 On

consideration whereof, 1t 1s now hereby

W



ORDERED and ADJUDGED by this Court that the judgment of the District
Court entered February 16, 2012 be and the same 1s hereby affirmed All of the
above 1n accordance with the opinion of this Court

ATTEST

{s/Marcia M_Waldron,
Clerk

DATED Apnl 23, 2012
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ALD-155 NOT PRECEDENTIAL

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No 12-1531

KIM MILLBROOK,
Appellant

v

UNITED STATES OF AMERICA

On Appeal from the United States District Court
for the Middie District of Pennsylvania
(D C Cwvil No 11-cv-00131)
Dastrict Judge Honorable Wilham J Nealon

Submitted for Possible Disnmssal Pursuantt0 28 U S C § 1915(e)(2)(B)
or Summary Action Pursuant to Thard Circutt LAR 27 4 and IOP 106
~ Apnil 12,2012
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OPINION

PER CURIAM
Kim Millbrook, an nmate housed at the United States Penstentiary,

Lewisburg Pennsylvania (USP-Lewisburg), appeals from an order of the Dlstnct
1



Court granting defendant’s motion for summary judgment. For substantially the
same reasons provided by the District Court, we will affirm.
I

Mallbrook filed a complamnt pursuant to the Federal Tort Claims Act
(FTCA), 28 U S C §§2671-2680, naming as defendant the United States of
Amernica. According to the complant, Millbrook was subjected to sexual assault
while housed i the Special Management Unit (SMU) at USP-Lewisburg on or
about March 5,2010 On that date, Millbrook alleged that he was taken to the
basementofﬂleSMUandforoedtoperfénnomlsexonConecnonﬂOﬁcer
Pealer while Correctional Officer Edinger held his neck and Correctional Officer
Gimberhng stood watch by the door He also claimed that he was verbally
assaulted durmg the mcident

Defendmﬁledamoﬁontod;smlssormﬂxealtetmtlveforsummary
judgment, which the District Court granted  According to the defendant,
Millbrook was mvolved in an altercation with lus cell mate on the morning of
Match 4, 2010 As a result, both prisoners were placed n restramts and removed
from their cell They were then transferred to separate holding cells pending myury
assessment and photographs Millbrook clauns that he was assaulted the next day



by correctional staff Following an mternal mvestigation, which included a
medical assessment, Mallbrook’s claim was found to be unsubstantiated

After reviewing Millbrook’s response to defendant’s motion, the District
Court concluded that the defendant was entitied to summary judgment because
Milibrook’s FTCA claim 1s precluded by Pooler v United States, 787 F 2d 868,
872 (3d Cir 1986) Thus appeal followed

i

We have junisdicion under 28 U S C § 1291 We exercise plenary review
over a district conrt’s gtantofsummary;ﬁdgment See Kaucher v_County of
Bucks, 455 F 3d 418, 422 (3d Cir 2006) The Dustrict Court’s grant of summary
judgment will be affirmed 1f the record demonstrates that there 13 no genuimne 1ssue
istomymaﬁemlfactandthemoirantnsentltledto,}udgmmtasammerofhw
See Fed R.Civ P 56(c) An issue 1s material if “the evidence 18 such that a
msonablejmyoouldretumaverdlctforﬂwnonmovmg'party” Anderson v.
Laberty Lobby. Inc , 477U'S 242, 248 (1986)
Wewmﬂy@ﬁM’st&mMﬂ
question. See3dCrr L.AR.274and3dCir IOP 106
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Millbrook contends that the defendant 1s liable under the FTCA for the
alleged assault on March 5,2010 Under 28 US C § 2680(h), the United States 1s
generally not hable for mtentional torts of 1ts employees except for certain
mtentional torts commtted by investigative or law enforcement officers See 28
USC §2680 We have hmited claims that arise under § 2680(h) to cases m
which an mtentional tort 1s committed by a law enforcement or mvestigative
officer while executing a search, se1zing evidence, or makmg arrests for violations
of federal law Pooler, 787 F 2d at 872 Defendant argued that because the alleged
assault did not anse out of conduct durmg an arrest, search, or seizure, Millbrook’s
tort claim 1s not cogmzable

Defendant did not dispute that correctional officers may be deemed law
enforcement officers for purposes of the FTCA Assuming arguendo that they are,
totheextentthatMﬂlbrookaﬂeg&sLthatlnndcufﬁngandtahnghlmtothe
basement of the SMU amounts to an unconstitutional seizure, we agree with the
District Court that Pooler limsts the term “seizure” to the seizure of evadence Id
Further, Millbrook did not allege that the alleged conduct occurred in the course of
anarrestforavnoMonoffedeullaw,ordunngﬂ_:gtemnseofaswch Sece 28

USC §2680(h) Thus, we agree with the District Court that while the alleged
' 4



conductlsiroubhng,mﬂbrookhasnotshownﬂmhemennﬂedtorehefunderthe

FTCA'
Asmnbmok’sappﬂlpresmtsnosubsmquomwemnmy

affirm the District Court judgment  See 3d Cir LAR. 27 4 and 3d Cir IO.P

106 Millbrook’s motions for appomntment of counsel are demed

1 We also agree with the District Court that although Millbrook raises assertions of
neghgentbehmoronﬂleputofﬂwconechondoﬁioers,nmclwﬁmmeaueged
actions were intentional Indeed, Millbrook stated n his complamt that he was
“sexuaﬂyassuﬂtedmdbatteredmahcmuslythhevﬂmtmtbyofﬁc«sPealer,
Edinger and Gimberling.” See Complant at 5 Therefore, we agree that he did not
stateaneghgenceclumuponwhnchrehefoouldbeguﬂd SeeFed R.Civ P

12(b)6)
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UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF PENNSYLVANIA

KIM MILLBROOK, CIVIL ACTIONNO 3 11-ov-131

Plantff Judge Nealon)F
I
v SCRA NE.,%N
Feg

UNITED STATES OF AMERICA, &

Defendant W
MEMORANDUM
Racksround

This action pursuant to the Federal Tort Clams Act (FTCA) was mitisted by Kim
Milibrook, an inmate presently confined at the Unsted States Penstentiary, Lewsburg,
Pennsylvania (USP-Lewisburg) Named as sole Defendant 15 the United States of Amenca.
Service of the Complaint was previously ordered

According to the Complamt, Plamtiff was housed 1n the USP-Lewisburg Spocial
Management Unat (SMU) on or sbout March 5, 2010 On sd date, Plamtiff alleges that he was
t:kentothebuementofﬁleSMUhousm;untmd“fomdtopcrformoulsexona
Correctional Officer Pealer while Correctional Officer Edinger held me around my neck m a
choke hold., another Correctional Officer Gimberling stood watch by the door ” (Doc 1,§IV)
Plantiff adds that those officers also verbally threatened lum with further injury m an effort to
dissuade lum from reporting the meident  Mallbrook seeks relief under the FTCA on the basis

that Officers Pealer, Edinger and Gimberling, while acting within the scope of thewr employment,

subjected hum to sexual assault and battery !

! Adeclnaﬁonby?lunﬁﬂ’whchwcompmeshuCompluntmdwmsthufonom;the
(continued. )




Defendant has responded to the Complaint by filing a motion to disnuss or, m the
alternative, for summary judgment Seg (Doc 9) According to the Defendant, Inmate
Millbrook was mvolved m an altercation with hus cell mate on the mormng of March 4, 2010
As a result, both prisoners were placed m restrmnts and removed from their cell The
combatants were transferred to separate holding pending ingury assessment and photographs
The next day Millbrook asserted that he had been sexually assaulted by cotrectional staff
Following an mnternal mvestigation, which included a medical assessment, Plamtiff’s clam was
found to be unsubstantiated Seg (Doc 18,p 4)

In addition to submitting a brief 1n opposition to said motion, Plamntff has also filed a
cross motion for summary judgment. See (Doc 24) The cross motions for summaty judgment
are nipe for disposition.

Diacusaien

Mation te Dismiss
Defendant’s pending disposttive motion 18 supported by evidentiary materials outside the
pleadings Federal Rule of Civil Procedure 12(d) provides m part as follows

If, on a motion undet Rule 12(b)(6) or 12(c), matters outside the
pleading are presented to and not excluded by the court, the
motion must be treated as one for summary judgment under Rule
56 All parties must be given reasonable opportunity to present all
the matenal that 13 pertinent to the motion.

1I( continued)
alleged incident of March 5,2010, he was subjected to additional sexual assaults by both correctional
staff and another prisoner
Millbrook also states that he was sexually assaulted by prison staff whale previously confined
at USP-Terre Haute Since the only tortious conduct asserted 1n the Complamnt relates to the March
5, 2010 USP-Lewisburg incident those additional allegations wall not be considered




sufficient to establish the existence of an element essential to that party’s case, and on which that
party will bear the burden st tnal ” Celotex, 477U S at 322-23 ““Such affirmative evidence —
M«sofwheﬂm:tudueaummmﬂ—mmwmthmamﬂu,m
muyamounttoleu(mtheevalmhonofﬁeoomt)thmamondame’” Saldana, 260 F 3d at
232 (quoting Williams v, Borough of West Chester, 891 F.2d 458, 460-61 (3d Cir 1939))
Plainti(f’s Summary Judgment Metion

Middle District of Pennsylvama Local Rule 7 5 requires that a party who files & pretrial
motion must submt a brief n support of said motion within fourteen (14) days of 1ts beung filed
with the court. Ifaa:pporﬁnzbﬁefunotﬁmelyﬁled,“mchmononshanbedeemodtobe
withdrawn.”

A review of the docket estabhshes that Plamtiff has not filed a brief in support of lus
motion. Moreover, Millbrook’s pending motien does not set forth any argument as to why
summary judgment should be entered mn lus favor An attached certificate of service mdicates
only that lus motion being submtted 1n opposition to the Defendant’s disposstive motion., Since
Plaentiff has fasled to subnut a supporting brief as required by Local Rule 7 5, and lus motion
offers no basis whatsoever as to why entry of summary judgment in us favor 1s appropriate, hus
motion seeking entry of summary judgment (Doc 24) wall be desmed withdrawn
Defandent's Summsary Judement Motion

Defendant’s matial argument 1s that 1t 18 entitled to sovereign immunity to the extent that
the Complamt 18 asserting an intentional tort claxm becsuse “the mcident Millbrook alieges did
not occur during the course of an asrest, search, or seizure ” (Doc 18,p 6)

The FTCA provides a remedy 1n damages for tortous conduct by employees of the
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872 (3d Cir 1986) In Pooler, the Court of Appeals held that § 2680(h) waives the government’s
sovereign immunity only m those cases 1n which a law enforcement or investigative officer
commuts one of the enumersted mtentional torts “while executing a search, seizing evidence, or
making an arrest  Jd. The Court explamed that based on the underlying legislative ustory that
the nvestigative officer exception should only apply to conduct taken by nvestigative or law
enforcement officers during the course of & search, seizure, or an arrest.’ Id. at 872

In Matsko, the Thard Circust Court of Appeals recogmized that Pooler set forth a nacrow
reading of § 2680(h), but declined to undertake & determination as to whether Pooler should be
broadened to encompass all activities undertaken by mvestigative officers Matako, 372 F 3d at
560 Pooler remams binding precedent on thus Court

Under Poolez, 1n order to be actionsble under the FTCA, the alleged misconduct had to
occur during an arrest, search, or seizure In the present case, the alleged unconstitutional
oonductoandls,ZOIOdldpmomdtm;ﬂwcoumofmm Second, the challenged
actions were not undertaken during the course of a search. The thurd enumerated activity sct
forth in Pooler was sei1zure

lhemoﬂwmmnwwmummmchmmdmnnm Plamtff
contends that based upon the principles announced i Terry v. Oluo, 392 U S 1 (1968) (holding
that an mvestigative stop that momentanily detamns a person 1s a seizure), and sumlar cases, the
purported sexual assault occurred during & se1zure because he was placed m restrants and taken

3 This Court recognizes that other courts not bound by the Pooler holding have adopted a
broader view See Onitz v, Pearson, $8 F Supp 2d151,!64-65(SD NY 2000)

N\
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neghgence clum upon which relief can be granted  See Hall v. United States, 2008 WL
919605* 5 (M D Pa. Apnl 2, 2008) (Rambo, J)
An appropniate Order will enter

PAREN S

United States District Judge

DATED FEBRUARY 16, 2012
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UNITED STATES DISTRICT COURT FOR THE
MIDDLE DISTRICT OF PENNSYLVANIA

KIN MILLBROOK, CIVIL ACTIONNO 3 11-cv-131
Plant:fY (Judge Nealon)
v FILE

SCRANT%N

UNITED STATES OF AMERICA, FEB 1 ¢ 201
Defendant Per. —
W

ORDER

NOW, THIS 16* DAY OF FEBRUARY, 2012, in accordance with the Memorandum
1ssued this date, IT IS HEREBY ORDERED THAT:

1 Plamtiff's motion (Doc 24) for summary judgment 1s DEEMED
WITHDRAWN

2 Defendant’s disposstive motion 18 construed as solely seeking entry of
summary judgment.

3 T‘thcfendapt’smouonformmnyJudgmem(Doc 9) 1s GRANTED
4  The Clerk of Court1s dirasted to CLOSE the case

é)%

United States District Judge




