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UMITED STATES DISTRICT COURT AND BANERUPTCY COURTE
FOR THE DISTRICT OF COLURRLA

TARDS PHEILDE,
HHA W ANGUME CORR. FAL.
T4, TBEYX DD Case: 1:19-cv-00650
WALLEILL, NEW YORE 12530 Assigned To : Unassigned
GG ANL6S Assign. Date : 3/4/2019
. Description: FOIA/Privacy Act (I-DECK)
AT TI0,
~ A AE -

DEFARTMENT OF NAVY SECRETARY
OF THE NAVY COUNCIL OF REVIEW

BOART DIRECTOR JLA. RIEHL, e
70 KENNON STREET SE, SUTTE 509 i
WASHINGTON NAVY YARD, DC | 40 (
F74-SDL/ANT: OFFICE OF THE JUDGE J L
ATVOCATE GENERAT, G, LATTIN im“i?m‘;a‘r‘:ﬁ Bt :ﬁ?n‘;;’."::,,,
1922 PATTEREGN AVENUE SE SUTTE 3000 i

WWASHINGTON WAYY VAR, T 20314,
DEFENDANT,

FLAYNTINF SEFES PRELIMINARY AN FINAL
TEIONCTION DIRECTING DEFENDANTS FROM
WITHHOLDING CRRTAIN RECORDRSE CRITICAL 3G
THE IVTEGRITY OF HE - CRIMINAT CONVICTICN

For itz Comploimt Fluintff, TARTE T, FROLIPS, alleges as follow:

1. This action 15 brought vader fhe Freedom of Toformation Act, as amended, 5 US.CA §552
(a)(4)(B}, and secks prelivinary and final wjonction, enjeiniyg the withholdiag of rertain
mcords fom defondants, and divecting that the records be disclosed.

A Plainisf¥ resides of Shawangunk Correctional Facilily, 200 Quick Road, PO, Box 700

Walllall, Mew Yok 12389, Covnty of Ulster.  Defeadant Departwent of Mavy Comuszel of
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Review Board (C.ORRB.) and Office of Jodze Advorcate General (JAG) & a Federal
Adwinizgtrative Ageacy within the eaniag ofthe Act, and Defendant’s Diventor LA Richl and
Advocate General G.E. Lattin are the heads of those agencies.

The veme of fhis action is properly laid in fus Court

Defendant Departuant of the Mavy maintains certain records consisting gensrally of: (1) Jody
Brown's (My. Brown) festunony and vepovi(s) about a shootiog incident which oceuered on
Septewber 7, 2002; and () correspondence recording(s), and/or rapori(s) between the Kings
Coundy, District Attorney Office and the Defendants. The plaidiff®s inferest of these vecerds
15 crifical to the axtent that they may put b question the ntegrily of his conviction

On or about April 12, 2018, plawntiff doly recquested in writing that defendant Department of
the Mavy, theongh the appropriate officer or ewployee of that agepey, dizeloss the records
meafioned above to plaindid and that it peroait mspection and copying of them.

Thie request was dented in wribing by an offiver vader defendant’s command, Officer R
Clavssen, on April 13», 2018, On hday 142, 2018, plawtiff filed a tiwaly appeal to the JAG.
O Juae 27%, 2018, Div. G.E Latfin denied the appeal in part and resubmitiad the aathar fo the
CORB.

Do fune 280, 2018, Dir. LA Riehl denisd the vequost again ia writing,  Oa Joly 214, 2018,
plawntifffiled a timely appeal to the JAG and on Septewber 110, 2018, Dir. G E. Lattin denied

the appeal. (See, Exhibit A).

]
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GROUNDE FOR RELIEF
CLAIM Y.

The JAG in their decizion on Septetaber 110, 2018, roled that: M. Brown, “Hos a substantial
privacy interest in the information within his medical file which outweighs any public wierest
i’z releage. Ralaase of M. Brown’s private wedical infremation will not shed any light
on SECHAVCORB'S performance of s dities, which ishov the public inferest i5 defined.”
(BSee, Exibit A).

The JAG s denial clearly susconsteoed the plaintifls request. The plawntiffvequested a copy
of the heaving mirates of the medical review board (MRB) and files submilted thereto, not
wformation contaned nside of Mr. Brown wedical file relating to his physical ov mental
bealth At the MRB heaviog, My, Brovn was qeestionsd abont a shooting weident thaf the
plontiff was allaged to hava been nvelved (Bea, Trial transevipts Pagez 409-411Y; which
plaintiff prociains to have been wronglilly eoavicted of And as a reselt of this heariog My,
Broven was medically discharge.

Techaiwally, the requested records are classified under the medical e banner solely because
the proveediog was condpeted by the “MEE”. Hewever, a nober of guestions, wwelated to
M. B&'m&m’:s. phyzical and werdal health, wera posed af the MRD bearing  Therefore, the
discloswre of those guestions and answers, caonof be deswed an fnvazion of Mr. Browa's

persemal privacy velated to lis reedical histeay.
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pes.fmmaﬂm of it"s duties, which is how the public’s nterest 15 defined.
Lastly, the “subatantial privacy inferest inthe information within [Mr. Browa’s] edical Gla”,
wihich the JAG s decision serves b protect, was voluntarily waived by Mr. Brovn during the
plaintiff’s tvial. This occwred when My, Brown testified abont a criminal incident divecily
related to the plawtiff s wial duing the MEB beariog (Beg, Toal transeripts Pages 409-411),
By doing so, Mr. Brown indeed opened the door to have the MRR files subjected to
diselosure, and wepeetion.  Ulttwately, Mr. Brown waived the cloak of confidentiality
provided to bun poder FOIA Exewmption (b)(5) with his testimony of the Plaintiffs trial,
thereby making the MRE hearing file open Yor disclosure. Even of disclosuve 15 lunited.
CLATRMT,
In addition, the JAG's decision never addraszes the plaintifl’s other request via FOLA for the
covaspondeace (1o, letters, E-mails, or tostuaony) between the Bings Cowty, District
Adtorney Oifics and the defendants in relaticnship to the MRE bearing and/or the shootiag
wncidant.
The JAG's decision was a blanket ruling, vet, these vorrespondences do not periain to My
Browa's personal medical privacy. Rather, these corvespondences shed a light on the
defendant’s perfmance of itz doties, becasse it's a divect reflection of what i3 taken oto
vonsideration while waighiog ratiers withan s ageacy.

Certatnly, these records fall oulzide the protection from disclosws in accovdance vwith FOLA,
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Exemption (b)(6). Thevefore, they should not be exempi.

Adtached as Exhibits “A” are the copies of the vequest woade by plaintiff and the refisal by
defendant’s Dir. JA. Rishl and Advocate General G.E. Lattin.  Attached also, ave the tvial
trangeripls.

The recoads vefarved to were snd are identifiable records within the teeaning of the Freedoan
of Inforraation Axt. Defendant Department of the Navy's vefiasal to disclose the records to the
plaindiff was wrooglid and withouot lawiil reason or excnse, and the plantiff iz entitlad to
veliel provided by the Act

WHEREFCRE, plawtl vequests judgement fou

A preliminary and final ingunction pmiﬁbit%ng defendants from withholding firom Plaintiff, the
records veferred to and described above.

A prelunnary and final injochion divecting defeodants to make the described vecords
available to plaitiff and peroit the mspection and copyiag of them.

Such other and fwther velief az the Cowt devras just and proper.

L 2019
Walllall, Mew Yook 12589

Respectfidly Sobmittad,

Tartk F. Pautps #F05A0363

ATTN: GENERAL GE LATTIN
DEPARTMENT OF NAVY OFFICE OF
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THE JUDGE ADVOCATE GENERAL,
1322 PATTERSON AVENUE S5E 5UITE 3000
WASHINGTON MAVY YARD, DC 20314

ATTHN: DIRECTOR 1A RIEHL
DEPARTMENT OFNAVY SECRETARY
OF THE NAVY COUMCIL OF THE
REVIEW BOARD,

720 KEMMOMN STREET 5E, 5UITE 209
WASHINGTON NMAVY YARD, DC
20374-3023

YVERTRICATION

STATE OF NEW YORE )
COUNTY OF ULETER. }

Tarik Phaligs, being doly sworm, deposes and says under the penalty of perprry, that I am the
Plaaatillin the eaclosed eatitled action, and bave thevoughly vead ity contents and knows the same to
ba troe and corvact to the best of my lmowledge, except for those watter therein stated npen

wicraation and belied of thosze 1 belisva to be troe and acenrate.

(7?—&4/%%%

Tarik Phalips 40680363

Plowoateff - o ose
Swean o bafiee me this Bhawwangoak Correctional Facility
P.D. Box 700
Wallball, Mew Yol 12589
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