NOMINATION OF ELLIOT L. RICHARDSON TO BE
ATTORNEY GENERAL

WEDNESDAY, MAY 9, 1973

U.S. SeENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursuant to notice, at 10:40 a.m., in room 2228,
Dirksen Senate Office Building, Senator James O. Eastland (chairman)
presiding.

Present: Senators Eastland, Ervin, Hart, Kennedy, Bayh, Burdick,
Hruska, Fong, Scott, Thurmond, Cook, Mathias, and Gurney.

Also present: John H. Holloman, chief counsel, and Francis C.
Rosenberger, professional staff member.

The CratrmaN. The committee will come to order.

This hearing is on the nomination of Elliot L. Richardson, of Mas-
sachusetts, to be Attorney General. Notice of the hearing appeared in
the Congressional Record on May 2, 1973. By blue slip. Senator Ken-
nedy and Senator Brooke approved the nomination.

The Chair will recognize you, Senator Kennedy.

STATEMENT OF HON. EDWARD M. KENNEDY, A U.S. SENATOR
FROM MASSACHUSETTS

Senator KENNEDY. Thank you very much, Mr. Chairman.

If T may, with the indulgence of the committee, I will mention a
story of what is taking place in Washington these days. It is a bit
facetious but, to a great extent, it has truth to it. It is that every
morning all the limousines that are assigned to members of the Cabinet
travel out to Elliot Richardson’s house and see which limousine he
gets into. This has truth to it becau~c Secretary Richardson has shown,
over a really distinguished carcer, from his days at Harvard College
and the Harvard Law School in his pursuit of the study of law, a very
extraordinary ability and, of course, an unmatched integrity. From
the time that he first served President Eisenhower as Assistant Secre-
tary of HEW and his service to a distinguished Senator, Leverett
Saltenstall, to the time he was called upon by the people of Mas-
sachusetts as Lieutenant Governor and as attorney general, and later
as Under Secretary of State and Secretary of HEW and Secretary of
Defense, and now with the confidence of the President as the designate
as Attorney General, his career has been a distinguished one.

The citizens of the Commonwealth of Massachusetts have expressed
their support and confidence when he has gone to them to seek public
support and public confidence, and their judgment has been shared
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by many of those who have been in the highe-t positions of govern-
ment in the national scene. So I am indeed proud to present a man of
such ability snd fundamental integrity as the Secretary of Defense,
Elliot Richardson, and look forward to the exchange that he will have
here this morning as this committee inquires into matters of great
mmportuance.

He understands that this committee has explored issues with other
nominees and pursued its responsibility in a full and complete manner.
and I am completely satisfied that he recognizes our responsibility in
this area and welcomes it. So it is really a great pleasure for me to have
the opportunity ax the Senator from the State to present a person that
Massachusetts is indeed proud of.

The Crarryvan. Thank you.

Senator Brooke.

STATEMENT OF HON. EDWARD M. BROOKE, A U.S. SENATOR
FROM MASSACHUSETTS

Senator BRooke. Mr. Chairman and members of the committee, 1
am indeed pleased to present Elliot L. Richardson as the nominee for
the high position of Attorney General of the United States.

I will not repeat all that my senior colleague has =aid about Elliot
Richardson. Suffice it to say that he has the legal scholar<ship. He was
editor in chief of the Harvard Law Review. He practiced law in one of
the most prestigious law firms in the Commonwealth of Massachu-
setts, Ropes & Gray. He has served, as has been said, as Lieutenant
Governor, and as my successor as attorney general of Massachusetts.
He has had legislative experience serving in the office of the distin-
guished Leverett Saltonstall. He served with many of you here for
many years. He has served in many high places in government, in
State and in Federal Government. This is the fourth time that I have
had the high privilege of introducing him to committees of the Senate
for his confirmation: first before the Foreign Relations Committee
when he was named as Under Secretary of State, and before the comn-
mittees for HEW, the Defense Department, and now, of course, for
the position as Attorney General.

Elliot Richardson comes before you at a time of crisis in confidence
in our Government and he is a man not only who has the legal ~cholar-
ship and the legal ability, as he has proved, but he has the integrity
and he has independence of judgment. The times call for that integrity-.
The times demand that independence of judgment.

He has already stated before the Nation his intentions in this very
serious matter which will be given high priority as the Attorney Gen-
eral of the Nation. I think, in his testimony before you, you will be
convinced not only is he uniquely equipped by academic training and
by legal experience to take this position at this time but also because
of his independent judement.

The times also call for a toughness of mind and Elliot possesses that
toughness of mind. He has been called a man for all occasions. There
is certainly no occasion that i~ more important to our Nation’s history
than the occasion which pre<ents itself at this time and over which
he will have to exercisc independent judgment.
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S0 it is my pleasure and honor that T introduce him to you with full
confidence in his ability to serve his Nation in this important post at
this important time.

I thank you, Mr. Chairman and members of the committee.

The Cuarrman. Will yvou stand up, please, sir?

Do you solemnly swear that the testimony yvou are about to
give is the trath, the whole truth, and nothing but the truth, so help
vou God?

Sceretary Ricuarosox. T do.

The (‘Harrman. Mr. Richardson, you have a biography there before
voue If it 15 correct, we will place it in the record.

TESTIMONY OF ELLIOT L. RICHARDSON, SECRETARY OF DEFENSE,
NOMINEE TO BE ATTORNEY GENERAL

Secretary Ricaarpsox. I do not see it here, but I understand one
has been furnished to the committee.

Yes, Mr. Chairman, this is correct—a correct biographical summary.

14 Al . .

['he CHaTRMAN. It will be placed in the record.

[The biographical data referred to follows:]

ELrvior Lee RICHARDSON

Born: July 29, 1920, Boston, Mass.
Legal residence: Massachusetts.
Marital status: married; three children.
Education:
1937-41, Harvard College, Cambridge, Ma-~<. A.B. degree, cum laude.
1941-42 Harvard Law School.
1946-47 LL.B., cum laude.
Bar: 1950, Massachusetts.
Military Service: August 1942—December 1945, (active duty) U.S. Army,
first Lieutenant.
I'mployment:
October 1947-July 1948, law clerk to Judge Learned Hand, U.S. Court of
Appeals, New York City.
July 1948-July 1949, law clerk to Associate Justice of the Supreme Court,
Felix Frankfurter.
1949-53, Ropes, Gray, Best, Coolidge & Rugg; Boston, Mass., Associate.
1953-54, Assistant clerk to Senator Leverett Saltonstall of Mas-achu-etts.
1975-56, Assistant to Gov. Christian A. Herter, of Massachusetts.
1957-1959, Assistant Secretary for Legislation, Department of Health,
Education and Welfare, Washington, D.C.; April to July 1958, Acting
Secretary. ]
1959-61, Department of Justice, U.S. attorney, district of Massachusetts.
1961, 1963, and 1964, Ropes & (iray, Boston, Mass,, attorney; partner.
1964-67, Lieutenant Governor of the State of Massachusetts.
1967-69, attorney general for the Ntate of Mas~achusctts.
1969-70, Under Secrcetary of State, Department of State.
1970-February 1973, Sccretary of Health, Education, and Welfare.
February 1973 to present, Secretary of Defense.
Office: Pentagon, Washington, D.C. 20301 (room 3E8S0). '
i I{O{Tei 1100 Crest Lane, McLean, Va. 22010; and 56 Sargent Crossway, Brook-
ine, Mass, ,

The Cuairyan., Did you ever hear of the Watergate affair?
[lsaughter.]
Secretary Ricuarpson. Yes, Mr. Chairman.

The Crairman. All right. Now, if you are Attorney General, what
are you going to do about it? [Laughter.]
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Secretary Ricmarpsox. If, Mr. Chairman. I am confirmed by the
Senate of the United States—and I am deeply conscious of the gravity
of that responsibility at this time and, I mav add, deeply grateful, al~o.
for the generous words that have just been uttered by both the very
distinguished Senators of my native State—I would undertake that
responsibility determined to pursue the truth wherever it may lead. I
have examined my conscience on that score. I am satisfied that 1 am
prepared to do that without fear or favor, and with regard solely to
the public interest.

The Crairman. What about a special prosecutor?

Secretary Ricuarpson. I believe, Mr. Chairman and members of
the committee, that in the interest, first of all, of vesting the active
direction of these investigations and prosecutions in the hands of the
most capable possible person, and in the interest, also, of creating the
maximum possible degree of public confidence in the integrity of the
process, I should designate a highly qualified and experienced individ-
ual of high character and broad experience for the role of special
prosecutor in the Watergate case and related matters.

The Crarrman. Now, do you expect the Judiciary Committee of
the Senate to check this individual?

Secretary Ricuarpson. Yes, Mr. Chairman. I think it would be
desirable in order to establish as firm a basis of confidence as possible,
that the individual whom I select be of the character and qualifications
I just mentioned; and that he appear before this committee, if invited
to appear, to be interrogated at whatever length the committee felt
appropriate in order to satisfy itself that he is such a person.

The Cuatrman. Then, if he did not get the endorsement of the
committee, of course, he would not <erve, would he?

Secretary RicuarpsoN. No. I would feel that the very purpose of
his selection insofar as it was designed to create confidence in the
integrity of the investigative and probative process would in that case
have been demonstrated not to be fulfilled. I would, therefore, feel
obliged to select another individual.

Perhaps, Mr. Chairman, however, it would be useful at this point
if I described the process that I am pursuing in seeking such an
mdividual, because I firmly believe that by the time that process has
been completed and the individual has been named, he will be a person
who, after being interrogated by this committee, will satisfy it that he
1s a man of great probity, character, courage, and ability.

Since it became clear to me that the right cour<e would be to name a
special prosecutor, I have been seeking recommendations for thi- indi-
vidual from a great many sources. I have consulted the president of
the American Bar Association and asked him to submit numes. which
he has done. We have consulted also the president of the Americun
College of Trial Lawyers and other organizations of the bar, judges,
prosecuting attorneys, and practicing lawvers. Suggestions have come
to me from Members of the Senate and the House and from varions
individueals in private life. Altogether, to date, some 80 to 100 individ-
uals have been consulted and a large number of names has hcewn
as<embled. There is a good deal of overlap among these names.

My contemplated next step, which I hope to be able to take very
soon, is to draw up a list in order of priority among the<e individuals,
to submit that list for further comment to the president of the Amer-
ican Bar Association, to the president of the American College of Trial



J

Lawyers, and to certain other individuals, among whom I would expect
to include, with his permission, the former Chiefl Justice, Earl Warren.
I would ask them for their further comment on these individuals, and
I would then adopt an order in which to proceed to ask these individ-
uals to accept what will undoubtedly be a very demanding responsibil-
ity. On that baxis, I would select the first individual on the list who is
willing to undertake the responsibility and then announce the name
and request that this committee invite him to be heard.

The Crairmax, Then if the committee decided to report that name
to the Senate for a resolution of the sense of the Senate that he qualifies,
you would favor that course, too, would you not?

Secretary RicHARDSON. I would welcome that course, NMr. Chairman.

T?he CHairMAN. In fact, then, it is really the Senate’s problem, is it
not?

Secretary RicHaropsoN. In the sense that the Senate would be
exercising its own independent judgment a- to his qualities and
qualifications, and in the ~ense also that if the Senate should not concur
in this recommendation, I would respect that judgment and feel
obligated to pose another selection.

The CuairMAN. Senator Ervin?

Senator Ervin. Senator Stevenson of Illinois has introduced a
resolution which would request you to appoint an independent
special prosecutor. This resolution recites that in order to have a
~pecial prosecutor with the desirable independence, you should confer
upon the special prosecutor these powers: First, final authority over
questions of convening and conducting proceedings before grand
juries, subpenaing witnesses, initiating prosecutions, framing indict-
ments, and seeking in court grants and immunity from prosecution for
witnesses.

Would you confer upon a special prosecutor such power?

Secretary Ricaarpson. I would expect, Senator Ervin, to delegate
to him responsibility for the investigation and prosecution of the
Watergate case and related matters. Exactly what the related matters
are would have to be left open in order to delegate to him specifically
responsibility for things that may prove to be related but as to which
neither he nor I would have information at the outset.

My understanding of the law is that the Attorney General must
retain ultimate responsibility for all matters falling within the juris-
diction of his department. I would expect to do that. Indeed, it would
not seem to me to serve the primary purpose of my designation as
Attorney General at this stage if T did not do so.

On the other hand, in selecting a special prosecutor of the caliber T
have tried briefly to sketch, I would be selecting an individual in whom
I had total confidence and I would make clear to him that he was
exercising, con~istent only with my ultimate responsibility as Attorney
General, independent authority to take the necessary action.

Senator Ervin. I do not believe that this would result in the inde-
pendence of the special prosecutor. It might tempt Congress to follow
the precedent that it adopted in respect to the Teapot Dome matter
when it took the entire matter out of the hands of the Department of
Justice and put it in a special prosecutor nominated by the President
subject to Senate confirmation.

Secretary RicmarpsoN. I think it is a question, Senator Ervin, for
this committee and the Senate to consider whether the course I have
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described 1s on balance wiser than the alternative of creating, in effect,
a wholly independent agency. It is not clear to me how such an ageney
would function. It is unclear in the first instance exactly what the ~cope
of responsibility would be and what would be the interrelationship
between an area of investigation conferred by law upon that individual
and other matters later emerging. T believe he should be in a position
where, as an individual with the title, I would expect, of Special As-
sistant Attorney General, he could call upon the full resources of the
Department of Justice: and he could, thereby, do the job better than
could be done if, in cffect, a new agency were created, with all the
problems of staffing and jurisdiction that that would enfail. In any
event, from my own standpoint, the position of Attorney General
mandatorily requires the acceptance of ultimate responsibility. I would
expect, in being willing to delegate responsibility to a Special Assistant
Attorney General for this purpose, not only to have confidence in him
but to back him up, and I would hope that that combination—both
whatever confidence the Senate mav have in my own integrity plus
its confidence in the integrity of the individual given authority by
me—would prove sufficient. If in the wizdom of the Senute 1t 13
determined that this combination is not sufficient, T would feel thut
no sufficient purpose would be =erved by mv becoming Attorney
General to justify my resignation us Secrctary of Defense.

Senator Ervin. Well, I will just read and you can make comments
to the extent you wish to on the other things which Senator Steven<on’s
resolution contemplates as essential to the independence of the special
prosecutor. He says the special prosecutor should have final authority
over the selection of an adequate staff of attorneys; investicators and
other personnel answerable only to himself; that he should have
assurance that the Investigatory and other resources of the Depart-
ment of Justice and funds to defray all expen~cs mcurred in connection
with the activities of the special prosecutor will remain available for
the time necessary to complete the investigation and prosecute any
offenders.

He should have assurance that he would not be subject to removal
from his position except for malfeasance in office.

He should receive assurance that he will enjoy full access to relevant
documents and personnel of the Department of Justice and all other
officials and agencies of the executive branch, and as-urance that the
~pecial prosecutor can freely, and upon their reque<t, appear before,
consult with, and cooperate in other respects with all congressional
committees having jurisdiction over any aspect of the =pecial prose-
cutor’s activities.

Would you care to comment on any of those? I would be glad to
have you do so.

Secretary Ricuarpsox. I believe that the special prosecutor should
have all of the responsibility and all of the support that is set forth
in that scries of propositions in Senator Stevenson’s resolution. The
one thing that does seem to me important to maintain, as I have <aid,
ix the proposition that the Attornev General retains ultimate respon-
sibilitv. But in practice, the individual chosen would have to be a
person of such stature, character, courage and integrity that I would,
in the first instance, want to give him the resxpon<ibility for this
investigation and he should undertake that job only with that under-
standing. Nevertheless, insofar as he would be acting under a Depart-
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ment appointment, he should have also whatever reinforcement I can
give by retaining ultiimate responsibility for whatever he does.

Senator Ervin, I would like to ask you a few questions with reference
to immunity of witnesses. As you undoubtedly know, under the
Constitution, it is the duty of the Federal prosecutory authorities to
prosecute in the Federal courts person- who are charged with crimes
for the purpose of determining their guilt and for the purpose of c¢na-
bling the court to impose punishment on those who are convicted.

Also, pursuant to its constitutional authority, Congress has estab-
lished a congressional committee—the Senate Secleet Committee on
Presidential Activities, Presidential (‘ampaign Activities—which has
authority to conduct an investigation to determine whether cxisting
laws are adequate to cope with things that happened which muay be
revealed by testimony before the committee or for the purpose of
determining whether these laws should be strengthened or new laws
should be enacted. As T see it, the authority of the courts to determine
auilt and innocence and the authority of the Senate committee us an
arm of the Senate to determine whether new laws should be cnacted
and to conduct the necessary investigation to shed light on that
subject are coequal.

The committee has to have witnesses and section 6002 of title 18 of
the United States Code provides that: “Whenever a witness refuses on
the basis of his privilege against self-inerimination, to testify or
provide other information in a proceeding before”—and I leave out
some agencies not concerned—‘‘either House of Congress, a joint
committee of the two Houses, or a committee or subcominittee of
either House, and the person presiding over the proceeding com-
municates to the witness an order issued under this part, the withess
may not refuse to comply with the order on the basis of his privilege
against self-incrimination—but no testimony or other information
compelled under the order (or any information directly or indirectly
derived from such testimony or other information) may be u<ed
against the witness in any criminal case, exeept a prosecution for
perjury, giving a false statement, or otherwise failing to comply with
the order.”

As I construe the statute, if the person presiding over a congres-
stonal committee, conducting an authorized investigation, communi-
cates to a witness who pleads the fifth amendment, an order, which I
will call attention to in just a moment, then the witness has to testily,
and neither the evidence he gives before the congressional committee
nor the fruits thereof can be used against him in the prosecution of a
criminal case except for perjury in these excepted instances.

As I construe the statute further, the granting of the immunity by
a congressional committee by this statute does not prevent the
Department of Justice or the District Attorney from prosecuting the
withess on the basis of any information he has outside of what the
witness communicates to the congressional committee. In other words,
the immunity is a use immunity and not an immunity from prosecu-
tion. So it would not handicap the Department of Justice in prosecuting
the criminul case subsequently against that witness.

The order that is referred to in section 6002 is set forth in section
6005 of title 18 of the United States Code and it provides as follows:
“(a) In the case of any individual who has been or may be called to
testify or provide other information in ahy proceeding before either
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House of Congres- or uny cominittee or any subcommittee of cither
House or any joint committec of the two Houses, a U.S. district court
shall issue in accordance with subsection (b) of this section. upon the
reque~t of a duly authorized representative of the ITousc of Conoressor
the committee concerned, an order requiring such individual to give
testimony or provide other information which he refusex to give or
provide on the basis of his privilege against self-incrimination, such
order to become effective as provided in section 6002 of this part.”

Then, reading subsection (b)—I am going to leave out the part
under the (1) becausc it is not relevant to my purpose—‘‘(b) Before
issuing an order under subsection (a) of this section, a U.S. district
court shall find that in the ca~c of a proceeding before a committee
or a subcommittee of either House of Congress or a joint committee
of both Houses, the requiest for such an order has been approved by an
affirmative vote of two-thirds of the members of the full committec.”

Then, the statute provides: “Ten days or more prior to the day upon
which the request for such an order was made, the Attorney General
will serve with a notice of intention to request the order.” And (¢),
“Upon application to the Attorney General, the U.S. district court
shall defer the issuance of any order under subsection (a) of this
section for such period not longer than 20 days from the day of the
request for such order as the Attorney General may specify.”

Now, my interpretation of that section is this: It is the mandatory
duty of the district judge to issue this order if he finds that two
conditions exist. The first is that two-thirds of the members of the
congressional committec have voted to request the immunity; and
second, that the congressional committee has notified the Attorney
General—given him notice of their intention to apply to the district
court for such order. Then it is the mandatory duty of the district
judee to grant that request for order for immunity subject only to
the fact that the Attorney General can request him to delay acting
on it for an additional period not to excced 20 days.

As T construe this statute, there is no discretion reposed in the
district judge whatever. He has to issue the order ultimately; and
there is no discretion reposed in the Attorney General except to tell
the committee that it ought not to request it. He cannot veto the
action of the committee.

I would like to know what the attitude of the Department of
Justice in cases where the Senate Select Committee on Presidential
Campaign Activities has acted would be in respect to waiving this
10-day notice and the 20-day period of possible delay?

Secretary RicHarpsox. Senator Ervin, you have touched on what
could be an area of considerable difficulty not only in the context of
granting immunity, but in general in terms of indictment and sub-
sequent trial as between the responsibilities and jurisdiction of vour
committee on the one side and the Department of Justice, special
prosecutor, and U.S. attorneys, with law enforcement responsibilities,
on the other. The only possible way to achieve a fair and constructive
outcome, it seems to me, iz through full and fair communication
between the special prosecutor and you and the ranking member of
your committee.

Now. it would give me considerable trouble and I think it ought to
give the special prosecutor considerable trouble if you proceeded



9

under ~ection 6002, which does not even contain a notice provision,
which T take it you could do if the witness were willing to testify
subject to the grant of immumnity. I take it yvou only reach section
6005 if the witness, notwithstanding an offer of immunity, has refused
to testifyv so that vou then need to go to court and get an order direct-
ing him to testify.

It would give me considerable problem if the committee were to
proceed witheut any notice to the special prosecutor under section 6002
even if the witness were willing. Under section 6005, the only question
vou have asked me is with respect to compressing the time involved
and as to that, since I would expect to rely on the special prosecator
in the whole matter of grants and immimity so far as the Department
of Justice is concerned, T would relv on him on this question al~o.

Senator Ervin. You do not mean that vou think that the committee
ought to give a notice to the prosecutor or the Attorney General that
on a certain dayv, it i1s going to vote on the (uestion of whether two-
thirds of its members want to make the request of the distriet judge?

Secretury RicaarpsoN. Well) I do not think it needs to be 10 days.
I think there ought to be notice.

You made the point earlier, Senator Ervin, that since section 6002
says that the information may not be used in the prosecution of the
individual, this would not hamper prosecution, because the prosecu-
tion could use information to the same effect derived from some other
source.

If I were defense counsel for an individual in that <itnation, I would
endeavor mightily to show that the Government’s evidence was
tainted by the coincidence that the same information will be given to a
congressional committee and that it could not legitimately be used.
This kind of problem arises often with respect to sources of evidence
and I do not believe, therefore, that it would be desirable for one hand
not to let the other know what it was doing with respect to an action
that could have the consequence of immunizing an individnal against
prosecution.

Senator Ervix. We have tried thus far to cooperate with the
Department of Justice. The Department of Justice has manifested a
willingness to waive these requirements in the case of insignificant
witnesses, but has informed us that it will not waive the 30 dayvs
notice in the case of two witnesses that we constder very significant.
And as I construe this s(atute, the only requirement i~ that two-thirds
of the committee ~hall vote to request the order and it shall appeal to
the court at 10 days notice to the Attorney General that they are
going to apply for the order. Then it is the mandatory duty of the
judge to issue the order subject only to the fact that the Attorney
Gencral can delay the entry of the order for 30 days. In other words,
this statute gives the Attornev General only power to obstruct the
work of the committee and to postpone the committee’s access to this
witness for 30 days.

Secretsry RicHarpsox. To be sure, Senator. But what is involved
here could be a very serious problem with respect to a given individual.
Suppose that a special prosecutor believed that this witness, if named
as a defendant in an indictment as a co-conspirator, would testify on
the understanding that his willingness to testify would be taken into
consideration at the point of disposition of the case, and that it was;



10

therefore, not necessary to immunize that person from prosecution. If
in the meanwhile, the committee, in order to obtain his testimony,
had immunized him, the practical possibility then of proceeding
against him in a criminal case could well be foreclosed.

In the circumstances, therefore, it seems to me that, first of all,
there should, of course, be cooperation, but that the question of
whether or not in that case to delay under the statute is a question
that the special prosecutor should have the opportunity to consider
in the event that a grand jury might be on the point of indicting the
given individual in the meanwhile.

Senator Ervin. But under the statute as I construe it, even if the
prosecutor entertained that opinion, the only thing he can do is to
obstruct for 30 days—rather, obstruct for 20 days, really—the decision
of the committee to take such action, or for the judge to enter an
order and the committee to take such action as he sees fit. He has no
power to do anything except to delay it.

Secretarv Ricuarpson. I appreciate that and I am not trying to
anticipate in advance what the special prosecutor might decide to do.
I am merely calling attention to what seem to me to be significant
issues in this situation and to say to you that I do not believe that I
can appropriately and in advance, on behalf of an unnamed individual,
not yet vested with this responsibility, say in blank that he would not
under any circumstances invoke whatever powers of delay are per-
mitted by this statute.

Senator Ervin. Of course, the power is not given by the law to the
unnamed prosecutor. The power is given to the Attorney General.

Secretary RicHARDSON. Yes; but we are assuming for this purpose
that T would have delegated to him responsibilities involving im-
Ijaun_ization of witnesses from the standpoint of the Department of

ustice.

Senator Ervin. Well, frankly, the Department of Justice has had
this matter ever since the morning of the 18th day of June of last year
and I think it is more important to this country for this whole subject
to be clarified, without any of the limitations and restrictions that
apply to the court which can only receive evidence which tends to
prove or disprove the allegations in a bill of indictment, than it is for
one or two or three people to go to jail. That is my attitude toward the
matter. I think that is more important and I hope we will get coop-
eration. For the life of me, I cannot understand why we can get a
waiver of the time limitation in respect to insignificant witnesses but
are unable to get a waiver of the time limitation with respect to
witnesses who according to the information we have are of great
importance. /

Secretary RicaaRDsoON. I can only say that in general, Senator, as
I am sure you are perhaps better aware than I, prosecutors do not like
to immunize witnesses from whom they can get the same testimony in
some other way if they can also be named, prosecuted, and sentenced.

Senator ErviN. My point does not deal with immunization of
witnesses by prosecutors, but only with the use of immunity for a
congressional committee.

Secretary RicHARDSON. Yes; but there is a practical problem, as I
said earlier, and I think it is a serious practical problem, that if an
individual has been immunized by a congressional committee it may
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be impossible to show that the Government has obtained that infor-
mation in ~ome other way. The individual at that point has no incen-
tive at all to be a Government wilness in the actual trial of the case,
because as far as he is concerned, he has given information and now
the Government, in effect, has no basis on which it could possibly
convict him of anything.

Senator Ervin. I do not see that the difficulty ix so great, because
this would prevent the Government in the criminal action merely
from presenting the testimony that the witness gives before the con-
eressional committee and such evidence as it gets as a result of that
mformation. If they have witnesses who know of their own knowledge,
independent of these matters, facts which show the guilt of the witness
who has been immunized by the congressional committee, there is no
problem at all.

Secretary Ricmanrpsox. And the hooker in that, Senator, of course,
is the word “mercly.” The Government could get the information by
immunizing him, perhaps, too, in which case there would be no prob-
lem as to who did it, the committee or the prosecution. But the
Government’s position may be, we can get this testimony from this
man as a witne<: without immunizing him at all if we name him as a
defendant and proceed against him.

He may be willing to te-tifyv xolely in the hope that if he is a coopera-
tive witness the judge at the point of disposition will take that into
account in sentencing. In that event, the Government, if left to itself,
wotld not imniunize the witness at all. If he has been immunized, then
he has, in effect, di~closed the information under circumstances in
which the Government may in effect be barred from proceeding against
him.

Senator Ervin. But the executive branch of the Government—
that is, the Department of Justice and Attorney General—cannot
keep the commictee from getting this immunization order from the
judge. All it can do 1s delay it for a few days. Frankly, I think it is
c-<ential for the Senate committee to proceed with dispatch on this
and I am not willing—I am speaking just as one individual member
of the select committee—I ain not willing for us to postpone this until
the Department of Justice has proceeded with all of its activities. The
last lingering echo of Gabriel’s horn may tremble into ultimate silence
before that is done because justice often travels on leaden feet.

Secretary RicHarRDsoN. Senator, I think we have been dealing per-
haps a little bit too much in abstractions. I am not Attorney General.
I have no direct authority over the Department of Justice. If I am
confirmed and take office and appoint the special prosecutor I would
delegate responsibilities to him in this area and at that point he would
be dealing with vou on this issue. I am sure that he would want to be
as cooperative a- possible and I cannot, obviously, predict what his
position would be 1n a particular situation.

Senator Ervin. Well, I hope we get good cooperation because my
observation and -tudy of history convinces me that the Government
functions much better when its several branches pour a little oil of
helpfulness and cooperation on the joints of the law and the joints of
the Constitution. I hope that this will occur after your confirmation as
Attorney General.

Secretary Ricrarpsox. I fully share that view, Senator Ervin, and
in this particular situation, I would fully agrce, also, that there i~ a
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larger public interest at <take than that simply of indicting, prosecut-
ing, and sentencing any given individual.

Senator HarT. Mr. Secretary, welcome to the committee, and con-
gratulations, I suppose, are in order.

Secretary RicaarpsoN. Thank you, Senator Hart. I can understand
your doubt on that question.

Senator Harw. I suppose I view it with mixed feelings.

The eloquent testimony provided us by our two colleagues from
Massachusetts with respect to vour ability and integrity, I am sure, 1s
richly earned. Though we have never been closely associated, every-
one I know who has associated with you speaks with equal eloquence
as to your integrity and your legal knowledge, and at least this member
of the committee is not shaken by vour earlier association with such
libertarians as Learned Hand and Felix Frankfurter. [Laughter.]

Secretary RicuarpsoN. They have come to be regarded as ‘“‘con-
servatives” with respect to judicial philosophy in the course of time
and, whatever the applicability of the label, 1t is certainly true that my
own viewpoint was heavily influenced by their teaching.

Senator HarT. I am sure the hearings will deal with various aspects
of the Department of Justice and the fashion in which you would an-
ticipate directing it, but as our chairman indicated there is a looming
preoccupation with one feature and that, I take it, is the thing we
should first address ourselves to: the Watergate. .

I think that until we have an agreement on the ground rules es-
tablishing the independence of this special prosecutor we ought not to
move to confirmation.

Normally, I hesitate putting any such kind of precondition on any
nomination because it suggests a lack of confidence in the nominee. 1
think I voted to advise and consent to every Cabinet nomination that
has come before this committee, whoever the President, after having
satisfied myself as to the intelligence and integrity of the nominee. I
have consistently taken the position that the President is charged with
the execution of the laws and if he says this is the man I need, that is
the man he should have. But this, indeed, is not the normal moment.
We are concerned with more than giving a President his man. We are
concerned with giving the people a reason to believe that all the facts
of Watergate and its associated events will be made public. We are
concerned with restoring public confidence in the government neces-
sary to make our system work and, if possible, in the administration
currently in office.

If the polls are correct, more than 50 percent of Americans believe
the President’s ability to govern has been damaged as a result of
Watergate. Regardless of how one views the policies and the programs
of this administration, one should not pretend that 3% years of govern-
ment drift would be a very good thing. Under these circumstances,
we face a sort of Hobson’s choice. If we are to regain the faith of the
public, an unfettered investigation of Watergate must be pursued,
even with the knowledge that such an investigation could develop
information that would damage the confidence of the public, the
confidence that we seek to restore. That is one reason we call our
system fragile. It is one of the many things that those who took part
in Watergate never understood.
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But we must press ahead with this development of the facts and in a
way in which the public will believe that it is being done und ul-
timately has been done. So appearance becomes as important as facts
and appearance requires that the investigation be insulated as much
as possible from any hint of coverup through control by this adminis-
tration, and from any tainted partisanship through influence from the
democratically controlled Congress, too.

Now 1t is easier to call for than to insure the independence of a
prosecutor, but certain steps can be taken toward that end, and just
as did Senator Ervin, I would like to visit with you on certain of the
means that seem to me likely to achieve that.

You said that vou would have to have ultimate responsibility {or the
action of this independent prosecutor, final responsibility. How can he
have that independence if you have the final responsibility for an
investigation that involves your administration?

Secretary RicuarpsoN. I think the answer to that, Senator Hart,
rests first upon the terms of the responsibility delegated to the inde-
pendent prosecutor; second, on the confidence that is placed in his
own character and integrity; third, on whatever confidence this
committee and the American people feel is appropriately placed
in my assurances that he will be acting independentiy. The final
clause of the insurance policy, I suppose, is the awareness that having
undertaken solemn obligations as Attorney General, having selected
an individual possessing the characteristics that I know we would
all want to see in a special prosecutor, having delegated to him a
defined area of responsibility, if then and despite all of this, I as
Attorney General should in any way exercise to the slighte~t degree
any improper influence in the course of this handling of these matters,
it would be understood and should be understood that he would im-
mediately and publicly make that known. I cannot imagine a person
of the kind that I am presently seeking undertaking this responsibility
without having this kind of assurance and without being the kind of
person who would so act.

Senator Harr. But that is to say that he can air disputes in public,
which is sort of like saying we will have oversight from the under-
eround, we will surface it, and we will be back in the daily news-
papers—and doing what to the confidence of the people of the country
with respect to the pursuit of truth?

Secretary Ricuarpson. Senator, I feel very clear that this is not a
situation in which it is practical to create what is in effect a separate
statutory agency.

Senator Hart. Mr. Secretary, I will say that I tend to veject that
approach, too. I prefer to see the assistant in the Justice Department,
but I want to see him there without final decision in your hands.

Secretary RicusrpsoN. Well, I do not think you can have it both
ways, with due respect, Senator Hart. The law requires that the
Attorney General have ultimate responsibility.

Senator Hart. President Nixon just publicly commended Attorney
General Kleindienst for recusing himself in the matter of so many
personal friends. Why cannot you do that with respect to Watergate?

Secretary Ricuarpson. If I felt, Senator Hart, there were any
basis for my recusing myself or dis ,ualifying myself for my responsi-

95-389—73——2
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ibility in this or related matters, it would make no sense for me to be
here.

Senator Hart. I think there is both a personal and an institutional
basis for recusing one’s self.

Secretary Ricuarpson. In that event, my nomination should be
rejected.

Senator Hart. Not at all; indeed, you can permit the special
assistant to function as is the case with an assistant who assumes full
responsibility because the chief recuses himself.

Secretary RicuarpsoN. No; I do not think the situation—let me
put it this way. If T were to undertake the attorney generalship on a
basis that made me feel that I could not accept ultimate responsibility
for matters in which the authority to take the necessary action will be
delegated, then it would seem to me that in the circumstances, it
would not be appropriate for me to undertake the Attorney General-
ship at all. It is not simply a matter of needing to have someone in the
position of Attorney General who will mind the store with respect to
all other matters; it is a question of whether or not

Senator Hart. Mr. Secretary, I am not able to hear your answer.

Secretary RicuarpsoN. I was trying to think out an answer,
Senator Hart, and I paused on the proposition that if T were suffi-
ciently in this situation with individuals alleged or suspected to be
involved in it in such a way that I would not be in a position and did
not feel that I was in a position to accept ultimate responsibility, then
it would seem to me to serve little purpose at this stage in the history
of the Department of Justice for me to undertake the Attorney
Generalship at all. T think this is a question that is, in effect, before
this committee. I would not wish to go over there without accepting
the responsibilities of the office.

That does not mean that I am not prepared to delegate independent
authority to a special prosecutor. I am and I would. But I feel that as
Attorney General of the United States, I must ultimately be answer-
able for what the Department of Justice does, including being answer-
able for what the special prosecutor does.

Senator Harr. The office of the Attorney General is an important
one to the Nation quite apart from Watergate and I have every reason
to believe, and do believe, that you could bring to that office great
strength and talent. The problem of Watergate, perhaps not equally
important in the long run, is critically important at the moment, and
I believe that it could more effectively be resolved by a special assist-
ant whose decisions would be final with respect to that one subject.
That is my opinion, my point, my concern.

I do not know to what extent you have worked with some of the
individuals in the White House during the period you were in HEW;
certainly to some extent on policy, on budget. I am not suggesting
that you know Mr. Maridan or Mr. Mitchel% as closely as Mr. Klein-
dienst, did, but they are not unknown to you. But regardless of the
personal relationships which might be the basis for a decision to recuse,
you will become the head of the Department of Justice by appointment
of the President, which Department would be investigating itself,
in the final judgment, if you retain final judgment. This is the hangup.
It is for that reason that I suggest that you would be institutionally
suspect or that there is institutional grounds for recusing.
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I[ the special prosecutor does not have the ultimate say with respect
to Watergate, why should he take the job or why should you appoint
one?

Seeretary Ricaarpson. It is o question, 1 think, Senator Hart,
of the definition of a responsibility exercised by someone to whom
independent authority to do a job hus been delegated, versus, in eflect,
the creation of a ~ituation in which I as Attorney General would from
the outset be saving I abdicate all responsibility in this matter. That
I would not be prepared to do. On the other hand, I would be prepared
and would intend to give the individual selected as special prosecutor
the authority to do the job given to him. The confidence of the Senate
and the public that he would do that and that he had that power
would have to re~t, as far as [ am concerned, on whatever confidence
it placed in me on the one side and beyond that, and more especially,
the confidence it placed in him.

Senator Hart. If we can place ourselves—and we kid ourselves
thinking that we do it very well sometimes—but if we can place
ourselves in the shoes of the public of this country: suppose that you
see it differently from the special prosecutor on some aspect of the
conduct of Watergate, and there are bona fides on both sides, in that
~ituation, how do vou think the public will see it? Who iz the adminis-
tration’s man and who i~ their man? Is that not the way theyv are
going to look at this thing? And do they not have a right, given the
experiences we have had, to look at it that way?

Secretary RicaarpsoN. I have only two comments on that.

In the first instance, I would expect, having delegated responsibility
on the basi~ I have tried to snggest, I would not expect, in a matter of
judgment, simply to interpose my own judgment. The judgment of
the special prosecutor would have to have great momentum for
respect so far as I was concerned and because the special prosecutor
would have been given delegated responsibilities and because he
would be the man dealing from day to day with these matters, he
would for practical purposes be in a position to do what he thought
necded to be done.

The only other comment I have is that, of course, uny Attorney
General is, in one ~ense of the word, “the administration’s man,”
having been nominated by the President and serving as part of the
administration. Tn my own case, I could be regarded as the “adminis-
tration’s man’’ insofar as I have been a part of this administration
from the beginning. On the other hand, in the fundamental sense, 1
do not regard myself as anyone’s man.

Senator IIart. Mr. Secretary, I amn as uncomfortable pursuing
that theme as you are. I can testify that I believe you wonld be your
man. I buy that. But there are a couple of hundred million people
who do not know vou and ine from Adam’s off ox and what are they
going to do? I have that responsibility as Senator of this committee.

Secretary Ricmarpso~. I understand that and I am not trying to
influence the committee’s judgment with respect to what course to
pursue with respect to this nomination. I am simply saying to vou
that if I {elt T could not accept the Attorney Generalship except on
a basis which, from the outset, disqualified me from any ultimate
responsibility whatever in these matters, then I should not accept
the appointment at all.
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Senator Ervin [presiding]. There 1s a roll call vote on the Senate
floor now. The chairman asked that when we recess, T recess the com-
mittee until 3 o’clock. T do not think there would be much use In
coming back before then, so the committee will now stand in recess
until 3 o’clock.

[Whereupon, at 12 noon, the committee was recessed until 3 p.m.
of the same day ]

AFTERNOON SESSION

Senator HART (presiding). The committee will be in order.

Mr. Secretary, we apologize to you. I am authorized by the chair-
man, Mr. Eastland, to explain that while he 1s unable to be here, we
should resume and continue until about 5 o’clock. We will then return
at 10:30 tomorrow morning. The reason for this interruption, as I am
sure you understand, has been a series of votes on the Senate floor.

The chairman also properly commented that he and Senator Ervin
and the Senator from Michigan, all Democrats, have had an oppor-
tunity to participate and that, just as soon as possible, opportunity
should be given the minority membership, and I intend that it <hall.
Yet our own di~cussion, perhaps to the disservice of both of us, was
left hanging in midair at noon.

Let me see if T can wrap it up at least for the time being where which
stood at noon You intend to select and appoint a special prosecutor
possessed of all of the desirable characteristics, and having done that,
vou and we and the public can repose trust and confidence in his
activities and decisions, and that, really, we should not be alarmed or
have concern about the reservation which you feel an obligation to
attach. namely, that while you never expect to have to exercise it,
given the character of the special prosecutor, nonetheless. that there
should be reserved to you as the Attorney General the richt to make
final decision which might or might not constitute overriding his.

If we are in fact going to have that kind of eminent figure conducting
the Watergate matter, why not give him final authority and discretion
in the area?

At lunch, or shortly after lunch, one of my colleagues, whom 1
respect very much, suggested that the special prosecutor could go off
the deep end and conduct an investigation in a blatantly improper
way, or plumber it up, foul it up. He was concerned that that kind of
special prosecutor would be free of any check. But if, in the unlikely
event he performed in that fashion, you would be able to replace
him—at least, you could displace him—just as the President can re-
place you if he feels that you are going haywire in some manner.

It is true that you would be constrained in removing him, just as
the President would be constrained in removing his own Attorney
General, by the need to have a persuasive reason which the public
would accept. But there would be no lack of authority to remove him.

So I would conclude our interrupted discussion by inquiring if you
could not agree to the conditions of the Stevenson resolution, which
I think would remove all shadow of doubt about the appearance of the
administration controlling the investigation. I repeat, it is the appear-
ance that worries me, not the fact.
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TESTIMONY OF ELLIOT L. RICHARDSON-—Resumed

Secretary Rrucmmaensox, Let me first sayv, Senator Hart, that 1
upprectate the clarity and fairness with which you have summarized
the situation ax of the conclusion of our collogquy this morning. I
think T can best comment on that summary, particularly the con-
clusion vou derive from 1it, by going back to the point at which you
remarked, "Now, If we are going to huve the kind of eminent figure
conducting this matter in the way that we would expect him to do -o,
why not then give him final authority?” It ix true, yvou went on to
point out, groting someone with whom you disenssed this at lunch,
that he micht co haywire, but the protection against that is that he
could be removed for a persuasive reason.

I would, as T perceive it, going back to that same point, ask instead
if we are going to have a person of that kind of eminence and with the
qualities that we can, I am sure, agree he ought to have, then for the
Attorney General to retain the ultimate responsibility which that
post vests in him by law would not seem to threaten the confidence
that again, I am sure, we both agree is a major objective, both of my
appointment and of this appointment.

We touched this morning on the fact that since the law does
repose ultimate responsibility for the affairs of the Department of
Justice in the Attorney General and that the only way, without
changing the law—and that would not seem, on its face, desirable—of
avoiding that problem would be for the Attorney General to dis-
qualify him~elf. I will not repeat now the reasons why I do not believe
that would be a wise course.

So we have a situation that really, I suppose, comes down to quite
a narrow difference. It may even be characterized as a difference of
expressing the kind of authority and independence reposed in this
man. I would feel that even though he were given {ull or complete
authority—and I would not object to that kind of characterization—
that to deal in terms of a finality of authority in which I had no
ultimate responsibility at all would imply that there was no communi-
cation, no consultive relationship, no opportunity for the exercise of
any judgment whatever so far as I was concerned. I would think that
the individual in that position, dealing as he would be with matters,
some perhaps obviously falling within his jurisdiction and clearly
subject to his delegated authority, would find still others—for example,
in the field of campaign contributions—that ought to remain within
the ordinary processes of the Criminal Division, but which were the
kinds of things in which there ought to be communication.

There is mentioned, for example, in the language of the Stevenson
resolution, cooperation with congressional committees. I think from
the standpoint of the Department of Justice, there are very real
considerations that could arise along the lines that were touched on
this morning by Senator Ervin, in which, us Attorney General,
dealing in a range of matters with the Congress, it is important that
I have some voice. It seems to me that the confidence of the Congress
and the public can rest, really, on the fact that there is a sort of double
guarantee inherent in my exercise of the responsibilities as Attorney
General subject to the clear delegation of authority to an individual
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who, both by virtue of that delegation and by virtue of his own qual-
ities as u human being, adds an element that I could not provide alone,
particularly given my own participation in this administration. And
1t seems to me there is an element of strength in that combination
which can provide the degree of reassurance that T think vou rightly
emphasize 1s a common objective.

Senator Harr. Mr. Secretary, I am comfortable, and others can
speak for themselves on this, but T have no trouble anticipating and
expecting that there would be the very broadest consultation as the
circumstances would indicate, and exchange of information, the offer-
ing of counsel and suggestions. But after all of that has occurred, there
will be instances when a decision must be made, whether it relates to a
claim of privilege, or indeed the question of who shall and who <hall
not be indicted, and all of this, there will be oceasions when a decision
must_be reached, and it is at this point that I think the approach
that I have expressed a desire to see followed gives us sort of an added
bonus that when that decision is made, if it i= made in final fashion
by the outside special, you have removed from public debate and
concern any apprehensions that it is a decision, if you will, by the
administration.

I again assure you that this i< not intended in an offensive fa<hion.

Secretary Ricuarpson. T understand.

Senator Harr. T am talking about the appearance.

Well, we can get back to this.

Senator Fong?

Senator Foxa. Thank you, Mr. Chairman.

Mr. Secretary, T want to congratulate you upon your nomination
and say that you are really in a verv unique position. You have been
nominated for this position as Attorney General and you still hold the
position of Secretary of Defense, is that not correct?

Secretary Ricmarpsox. Yes; that is correct, Senator.

Senator Foxa. You have stated that vou will continue to regard
voursell as having the ultimate responsibility of the actions of the
special prosecutor, as he is called, when he is appointed. I« that not
true?

Secretary RicHARDSON. Yes.

Senator Foxg. Now, when we talk about an independent prosecu-
tor, you are really referring to his actions and what he does. I under-
stand you tc have said you will give him a lot of leeway, but that vou,
as Attorney General, still consider that you have ultimate responsi-
bility of supervision over him, is that correct?

Secretary RicuarpsoN. Yes, in the sense that anyone who d elegates
responsibility does not thereby abdicate it. Senator Hart, I think very
fairly, pointed out that the likelihood in fact that I would second-oniess
or interpose an independent judgment or overrule a decision by a
special prosecutor is extremely remote.

Senator Foxg. Ye-.

Secretary RI1cHARDSON. At the same time, however, the law does
vest ultimate responsibility for matters within the jurisdiction of the
Department of Justice in the Attorney General. What I am saving in
effect is if I am to be Attornev General and if the Senate -ees fif to
confirm me in that job, then it is that job I should take subject to the
achievement of under<tandings with the special prosecutor that will in



19

fact give him all the independent authority he needs to do the job that
I am asking him to do, which this committee would expect him to do,
and which the public interest requires.

Senator Fona. In other words, the job carries with it the responsi-
bility of being responsible for your independent special proseentor?

Secretary RicHarRpsoN. Yes, it does. And I would be, even though
the Senate, for example, should, as T hope 1t will, vote to express 1ts
confidence in him, I would not expect by virtue of that that the
Senate had taken responsibility for the selection. T wonld have.

Senator Fona. As the statute now ~tands, do vou huve the ultimate
responsibility for him?

Secretary RicHARDsON. Yes.

Senator Foxa. To change that, Congress would have to enact »
new law, is that correct?

Secretary RicnarpsoN. That is my understanding, Senator Fong.

Senator Foxag. Yes. Without such a new statute to take away that
responsibility from you, you maintain that ultimate responsibility?

Secretary RICHARDSON. Yes.

Senator Foxa. Now, this prosecutor, although you call him an
independent special prosecutor, from your standpoint and from the
wayv vou view it, he will be subject to you?

Seeretary RicrarpsoN. Yes, in this ultimate sense.

Senator Foxa. Well, you have given us assurances that yvou will
give him wide scope of authority. Undoubtedly, yon will select a man
who will have the capacity, the ability and the integrity to do the
right thing?

Secretary RicuarRDsON. Yes.

Senator Fona. And the approval of the Senate?

Secretary RicHARDSON. Yes.

Senator Fonag. So that when he is appointed, there will be no ques-
tion as to his ability, as to his integrity, as to his character, and as to
what he will do as a prosecutor?

Secretary Ricaarpsox. That, I think, 1s a very accurate summary,
Senator Fong.

Senator ¥Fong. Now, suppose you selected such a man and he
were to appoint a very partizan man, say from the Democratic Party,
that you know is very, very partisan. You would have the ultimate
responsibility to say ‘“‘no,” would you not?

Secretary RicHarpson. Yes; although I think that one respect
in which I would be prepared to agree that he could have final au-
thority would be in the selection of his own staff. I might in that ca~c
raize some question, but I will be prepared in this respect to accept
the terms of Senator Stevenson’s resolution subject to some practical
understanding that there were limits on his ability to draft people
from other key jobs in the Department.

Senator Fong. Knowing the type of man whom you would appoint
and knowing the type of man the Senate committee would approve,
are you sayving that you do not feel that there is any possibility that
he would appoint a very partisan assistant?

Secretary RicaarpsoN. No; I do not really think so. This is, I
think, illustrative of the remoteness of the likelihood that in any
respect, I would in fact intervene.
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Senator Foxa. Mr. Seeretary, I worked with vou in the Iealth,
Education, and Welfare Appropriations Committee. I worked with
vou on the Defense Appropriations Committee. I am satisfied that vou
can do a very fine job as Attorney General and that vou will do every-
thing possibie to uncover the whole truth in what hus been known a-
“the Watergate case.” I have listened to yvour responses to my col-
leagues and T am satisfied that you are able to do the job.

1 huve no further questions.

Secretary Ricaarpsox. Thank vou very much. I appreciate that
very generous expression of confidence.

Senuator Hart, The Senator from Massachu-ctts,

Senatar Kexveny. Mr. Secretary, we have a time problem because
there 1s another vote on the Senate floor. I will be glad to do whatever
the Chair would like. We can either get started or go over until
tomorrow.

If we do have time, I have some questions, There are two very brief
matters that T am interested in. One is the Krogh affair reported
in the Washington Po~t this morning. I wonder if you had any im-
mediate reaction to that? If that will take some time—we have another
4 or 5 minutes and then we will have to leave.

Secretary RicHarpsoN. 1 could make a brief statement on it.

Senator KENNEDY. Whatever you think.

Secretary Ricaarpsox. Would Senator Hart, in his capucity as
acting chairman, like first to decide what you want to do? Any way
of procecding i< agreeable to me.

Senator HART. T am reaching for a coin and can’t find it. [Laughter.]

I would suggest that Senator Kennedy proceed until the 5-minute
warning, at which point we will adjourn for the day and Senator
Kennedy can resume in the morning.

Secretary RicuarpsoN. That is all right with me.

On the matter of Egil—if that is how you pronounce it—Krogh,
he is a person whom I have known primarily in connection with matters
involving the coordination of Government-wide activities in the
area of (rug abuse before the Special Action Office was set up. He, at
his request, came to see me a week ago yesterday. He, it turned out,
wanted to inform me that he had had responsibility for the so-called
plumbing operation in the White House and had direct responsibility
for actions involving the break-in in the office of the psychiatrist of
Mr. Ellsberg. T told him that as Attorney General-designate, I did
not feel that 1t was appropriate for him to tell me anything that he
had not already told others or that was inconsistent with any advice
of counsel that he may have had. What concerned him apparently
was the question of whether he should file an affidavit with the judge
presiding over the Ellsberg case who had been seeking information
alll)out the Ellsberg break-in insofar as this might bear upon prejudicing
the case.

In brief, I told him that while T could not advise him personally, I
believed that it would be in the public interest for all the information
that bore on that episode that could help the judge to reach a decision
to be made available to him.

Senator KExNEDY. There was just one more part of that T would
like to get into. We are going to have to vote, so we will come back
and complete that question. The Chair has announced that we will
go into other areas and then we will adjourn.

[Recess]




21

Senator Kexxupy [presiding]. The committee will come to order.

Mr. Secretary. the Krogh matter that we were talking about just
prior to the vote, 1 think you indicated to the committee that a week
ago, approximately, Mr. Krogh came and talked with you about, as
I understand, the impact of his testimony upon the prosecution of
the case. Could you indicate to the committee why Mr. Krogh cume
to see you? Did he indicate that when he c¢ame?

Secretary Ricmarvson. I had just been designated as Attorney
General. The impression had been created, I think in part by the
President’s statement of the night before, that I would immediately,
in effect, a~sume re~ponsibilities for this matter. 1 have in fact been
only 1In a position to begin to become informed. I have not undertaken
to exercise direct responsibility in the Justice Department. But I
think it was on this basis, at any rate, that he caume to me anticipating
that I would have responsibility in the matter. I felt that. subject to
his understanding that I was not giving him personal advice, I could
express an overall point of view. That point of view was that the only
course to be pursucd in this connection was that of responding fully
to questions by the judge about responsibility for the Ellsberg break-in.
The bearing on the Ellsberg case, of course, was that had information
been obtained from that break-in, it might have in turn become the
basis for evidence presented by the Government in the course of the
prosecution and this would have been tainted evidence. This would be
for the judge’s inquiry and Mr. Krogh was clearly in a position to
provide information about the break-in.

Senator KEXNEDY. As I gather from your conversation with him,
then, you urged him to be frank and open and candid and tc tell what
he knew?

Secretary RicmarpsoN. This was certainly the point of view I
tried to express, although, as I say, I wa~ attempting to draw a line
between an expression of a personal point of view and a matter which
fell short of advising him.

After all, his disclosure would amount, in cffect, to a confession by
him of complicity in a criminal act and, as a potential Attorney
General, it seemed to me improper for me to give him advice. 1 say
that only in qualification of the word “urged.”

Senator KEXNEDY. Well, did you think that he was coming to talk
to you because you were a friend of his or ax-ociate or knew of him, or
because you were going to head up the investigation? Or becarnse yen
were, in effect, the President’s lawyer?

Secretary RicHarpson. It was clear he was coming to me as the
Attorney General-designate with responsibility for investigations and
prosecution. He was interested in what was the right thing to do, no
question about that. I am sure he would not have come to me other-
wise. We have never had any discussions of any personal matters of
any kind before that and he was not an individual with whom T have
had many dealings. As I said, those I had had were principally in
connection with coordination of drug abuse prevention and rehabilita-
tion.

Senator KENNEDY. At any time in the conversation, did he indicate
to you that he had been advised not to tell the full story?

Secretary Ricaarpson. He was concerned with what he understood
to be a general injunction with respect to the disclosure of the matters
involvinu national security. Actually, as he, I think, did not know at
the time, John Ehrlichman had already, on the preceding Friday, filed
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an affidavit or memorandum with Judge Byrne which, in general. did
disclose certain things with respect to the break-in and which gave
specific circamstances and which specifically named Krogh. He ob-
viously did not know that at the time he talked to me, and 1 did not
know it, either.

I wa~ awazce that the President had directed or at least approved the
disclosure of information to the court.

Senator KExNEpY. Do you know which information he directed be
disclosed?

Secretary RicHARDSON. The President was advised by the Attorney
General that the

Senator KExNEDpY. Mr. Kleindienst?

Secretary RicuHarpsonx. Mr. Kleindienst, and the Chief of the
Criminal Division, Mr. Petersen, that information bearing on the
break-in was relevant to the Ellsberg case, and he directed that the
court be 1nformed of actions by White House personnel in connection
with the break-in.

Senator Kexxzpy. If this wa~ the President’s position, then why
would Mr. Krogh have felt any kind of restraint by the general in-
junction. that he would have to come and talk to yvou?

Secretary RicaarpsoN. [ think he was proceeding on the basis of an
understanding which by then had become obsolete. He did not know
that at the time he came to me.

Senator KenxenY. Were you a part of the decision to make avail-
able the information or did you urge the President to take that step?

Secretary RicHarpsox. No, he had already taken that step before
I had any 1dea thut I would be involved in this. I was a participant in
discussions following the discussion with Krogh, which dealt generally
with the further implementation of this policy as it applied to any in-
dividuals who had any information bearing on the Ellsberg break-in.

Senator KENNEDY. Well, what does that mean? Was there still a
debate at that time as to what was going to be made available?

Secretary Ricuarpsox. I think the best way to put it would be to
say that there were a number of individuals involved, and while the
Attorney General’s office had been directed to furnish information
to the court, the application of this policy in individual cases had not
vet reached all those who were. in one way or another, involved. My
only part in this wus that 1 was consulted with respect to the follow-
through, in effect, of thi~ policy.

Senator KENNEDY. In the newspaper story, and I would ask consent
that the full story appear in the record, it was indicated that John
Ehrlichman attempted to persuade Mr. Krogh not to disclose what he
knew about the break-in of the psychiatri<t’s office. Did Mr. Krogh at
any lime during that conversation indicate that Mr. Ehrlichman
attempted to persuade him not to disclose that information?

Secretary Ricaarpsox. Not that [ recall.

[The article referred to follows:]

“HorrIFIED” Arprs BALKEDP: NixoN Askep DaTys WITHHELD

(By Carl Bernstein and Bob Woodward)

President Nixon attempted to prevent the Justice Department from providing
information on the burglary of the office of Danicl Ellsberg’s psychiatrist to the
Los Angeles court where Ellsberg i~ on trial, according to -ources close to the
Watergate investigation.



23

The sources reporied that the President urged Attorney  General-designate
Illliot Richardson and Deputv Assistant Attornev General Henry E. Petersen,
who had heen supervising the Witergate probe, not to provide the information on
eronnds that it might adversely affeet “national securitv.”

The President’s advice was rejected by both men, one of whom was described
as “horrified” and the other as “deepls shaken’ by Nr. Nixon's action.

One source said Richard-on was di<belhieving of the President’s position at first
and that the Attorney General-designate reacted “as if he were «truck hy a
thunderbolt . . . His internal reaction was that it is inconeeivable for him to think
that there can be any coverup of any kind.”

Petersen, another sonrce reported, “didn’t know what to do he was so upset.
Ie had to get this straightened out so he could live with bis own children ”’

In addition to the President’s action, the sources reported that Mr. Nixon's
former principal deputy for domestic policy, John IEhrlichman, attempted to
persuade Egil Krogh Jr. not to disclose what he knew about the break-in at the
p~ychiatrist’s office. Several <ources yvesterday quoted Ehrlichman asg telling
Kroeh: “The President doesn't want any more of this to surface for national
security reasons."

The account of the President’s alleged attempt to prevent release of the Justice
Department information on the Ellsberg burglary, first reported by The New
York Times vesterday, was confirmed by five ~ources, among them officials at the
White Hou-c and the Justice Department, as well as lawyers involved in the
Watergate case

All the sources provided cssentially the same account and variously described
the President’s action ax ‘““an attempt to keep the lid on”” and ‘“‘a message that he
didn’t want this thing to surface.” All confirmed Ehrlichman’s action as well.

One White House official, who said he was not familiar with all the facts sur-
rounding the matter, said he believed the President acted out of “genuine concern
about national security.”

The Post’s ~ources said the President’s interest in the matter began on April 15,
when he was informed by Deputy Assistant Attorney General Petersen that the
Watergate prosecutors had prepared a memorandum detailing the involvement of
two of the convicted Watergate conspirators in the Ellsherg break-in. The memo-
randum was to be submitted to the judge in the Pentagon Papers trial.

At that time, the sources reported, Mr. Nixon urged Petersen for ‘“‘national
security reasons” not to forward the memorandum to the Los Angeles court
where Ellsberg is on trial for leaking the Pentagon Papers to the press.

Petersen, in the words of one source, ‘“‘knew he couldn’t live with the situation”
if he withheld information that the psychiatri-t’s office had been broken into by a
team supervised by Watergate conspirators E. Howard Hunt Jr. and G. Gordon
Liddy.

After two davs, all the sources reported, Petersen, a career civil servant praised
by colleagues for his record of inteerity, sought assistance and advice from then
Attorney General Richard (. Kleindienst.

Klecindienst, the sources said, agreed with Petersen that it would be improper to
follow the President’s recommendation and said he would personaily take the
matter to Mr. Nixon.

When Mr. Nixon was confronted with Kleindienst’s arguments that the material
st be forwarded to the judge in the Ellsberg trial, the Prexident relented and
the memo was sent, the sources said.

On April 26, the government prosccutor in the Lllsherg case submitted the
memorandum to Federal Judge W. Matt Byrne Jr. The next day, the judge
released the information about the burglary at the psychiatrist’s office, causing
a furor at the Ellsberg trial. The judge also ordered immediate government in-
qguiry into the circumstances of the burglary, which reportedly angered some
officials at the White House and the Justice Department.

That afternoon, Ehrlichman was interviewed by the FBI at his White Housc
office and told agents he had heen responsible for ordering a sceret White House
investigation into the background of Ellsberg. Ehrlichman also told the agents
that the investigation was headed by hi~ deputy, Egil Krogh, and David Young,
who resigned three wecks ago from hix position as a National Security Council
aide assigned to Ehrlichman’s office.

On Sunday, April 29, President Nixon asked Richardson to replace resigning
Attornev General Kleindienst as a means of restoring confidence in the Justice
Department and to preside over the department’s Watergate investigation.
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Richardson, The Post’s sources said, was told by the President that he would
have ‘“an absolutcly free hand” in supervising the investigation. At this point,
the sources told slightly differing versions. All, however, agreed that the Premden"g
also told Richardson—at a minimum—that certain ‘“‘national security matters
should remain secret in the Watergate investigation.

“Nixon told Richardson to keep the Pentagon Papers out of the Watergate
investigation,”’ one source szid flatly. ,

Another said: “It wasp’t that explicit; in fact, Richardson at first wasn’t
completely clear about the implications of what the President said. It was vague,
but the message was that the President didn’t want some national security matters
disclosed in the investigation.” .

The next night, in the President’s television address to the nation on the Water-
gate affair, Mr. Nixon said of Richardson: “I have given him absoclute authority
to make all decisions bearing upon the prosecution of the Watergatle case and
related matters . . . Whatever may appear to have been the case before . -
justice will be pursued fairly, fully and impartially, no matter who is involved.

Shortly before the President spoke, however, Ehrlichman conveyed to Krog,h
what he described as ‘‘a message from the President,” according to The Post’s
sources.

“Ehrlichman said the President didn’t want any more to surface about the
Ellsberg investigation,”” one source said. “‘He (Ehrlichman) was emphatic that he
was speaking for the President.” .

Specifically what the President did not want disclosed, the sources s_ald, was
Krogh’s knowledge that the CIA had provided assistance in the break-in of the
office of Ellsberg’s psychiatrist, and other activities by the White House in trying
to determine the source of news leaks deemed harmful to the administration.

On the same Monday that President Nixon was working on his Watergate
speech, the sources said, Richardson lunched with Krogh, who described the
presidential message conveyed by Ehrlichman.

Krogh also told Richardson all he knew about the White House operation
aimed at Ellsherg and that he (Krogh) “was driven by a moral compulsion that
this was the right thing to do, not to cover it up but to tell all and stand the conse-
quences,”’ according to one source.

All the sources reported that Richardson at this point became adamant about
avoiding the President’s request to prevent release of information surrounding
the Ellsberg operation.

“Richardson told Krogh that he had already gotten the message from the
President and made it clear he wasn’t going to abide by it,” one source said.
“He made it clear he intended to countermand the President and just would
not obey. He said he would just not heed that order.”

Another source said Richardson told Krogh: “I’m not going to participate in a
cover-up because it will destroy my role in the Watergate investigation . . The
truth has got to come out.”

One of the sources suggested that Krogh’s remarks triggered Richardson’s
recollection of what he had been told by the President regarding ‘“national security
matters” and said that Richardson suddenly “‘expressed horror.”

Following the meeting with Krogh, the sources said, Richardson discussed the
matter with Assistant Attorney General Petersen, who told him of the President’s
earlier action in attempting to prevent release of the hurglary information.

Petersen, one source said, told Richardson that “this has to be straightened out
and that he (Petersen) couldn’t live with what the President wanted to do.
Henry asked Richardson for help and Richardson backed him up.”

Both men, all the sources reported, decided that they would have nothing to do
with the advice tendered by either the President or Ihrlichman and conveyed
their decision to Mr. Nixon.

Exactly how the message was conveyed could not be determined, but one source
said Richardson personally discussed the matter with the President and that Mr.
Nixon agreed that there should be no further attempts at preventing release of
the Ellsberg material.

All of the sources said that at no time did Mr. Nixon suggest any reason except
‘“national security’’ for preventing release of the information.

Ou Thursday, the White House delivered guidelines to Krogh expressing the
White House position that witnesses testifying in Watergate proceedings “are
restricted from testifying as to matters relating to national security.”

Krogh, who received a copy of the guidelines, signed an affidavit the next day
detailing his knowledge in which he acknowledged full responsibility for the
break-in at the office of Ellsherg’s psychiatrist.
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Seerotary RicwarosoN. In any event, this presumably would have
had to have been at a staze antedating Mr. Ehrlichman’s own di--
closure, which had been. as it turned out, the previous Friday, or
before I had been approached at all about accepting the Attorney
Generalship.

Senator Krnyepy. Well, certainly, that is the effect in terms of
timing. as vou have mentioned. But [ am interested actually in the
conversation. Could you in any way relate to the best of your ability
the conversation that took place between Mr. Krogh and yourself?

Secretary Ricgarp-~ox. NMr. IKKrogh, as 1 said, was concerned with
what he ought to do.

Senator Kexxgpy. Could we get that somewhat more precisely,
about what the alternatives were that he wax considering?

Secretary Rricuarpson. He was considering such alternatives us
making a public statement, being brought before a grand jury, filing
an affidavit with the court, and whether there were any inhibitions on
his doing this deriving from considerations of national security. He
certainly had the impression that there were some such constraints.
He felt that he ought to make a full disclosure by some process.

As T said, since I might shortly thereafter find myself in an adver-
sary relationship to him—of course, 1 had no idea, when he asked to
see me, what it was going to be about—I made clear to him that I
did not feel that I could advise him whether to disclose or by what
means, and I asked him not to tell me anything about it—this was by
way, In effect, of warning him about his rights—not to give me
information about whut he had done that he was not clear in his own
mind that he wanted to give or that he had not given to others.

So he then proceeded to tell me about what he knew about the
Ellsberg break-in in substantially the terms and the language that he
has since used in his affidavit.

Senator KENNEDY. After you told him not to tell you, counseled
him not to tell you, he went ahead and told you?

Secretary Ricaarpsox. No, I told him not to tell me anything that
he had not already told others or that he was not prepared to, or about
which he was not confident on the basis of his own perception of his
own interests and in the light of any advice that he had from counsel.
He then, in effect, elected to repeat to me what I gathered also by that
time he had told others and what he has, in fact, since stated in his
affidavit filed with the court.

Senator KenNEDY. Did he indicate to you what constraints he
felt he was under? Did he spell that out in his conversation with you?

Secretary Ricuarpson. As I say, he was worried about the problem
of national security. He had understood that this so-called ‘‘plumb-
ing” operation he was involved in was one that concerned national
security—set up, I think, as well established by now in the public
record, including his own confirmation hearings for appointment to the
Department of Transportation, to plug leaks; but it identified sources
of leaks, and this is how it came to be known as a ‘“plumbing” opera-
tion, and there was a concern surrounding this that had national
security implications. At least, this was his perception of it.

Senator KENNEDY. You mean, you had the impression that because
of his involvement in the break-in, he thought that that was a national
security question, too? I mean, is that the impression he was trying
to leave with you, that he thought because he was to testify about
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that particular matter, and only that matter, that he was somewhat
confused or he felt some kind of sufficient restraint from a national
security point of view where he would have to come to talk with vou
about 1t?

Secretary Ricrarpsox. The alleged purpose of the break-in, a~ he
described 1t to me, was to find information that in some way would
shed light on the series of leaks that had taken place up to the point
leading to the establishment of the plumbing operation itself.

Senator KENNEDY. Could vou be any more specific ‘about what
particular part of his operation he thought wus violating national
security?

Secretary RicHarpsox. His operation was?

Senator KENNEDY. About what part of his operation was actually
violating national securityv?

Secretary RicHArpsox. It was not a question of the violation of
national security by his operation. His operation, as he perceived it,
was designed to protect the national security by identifying sources of
leaks that had been prejudicial to the national ~ccurity. So as he saw
1t, at least as he described it to me. the break-in itself had been de-
signed to further the objective of finding out about leaks.

Senator Kexxepy. And he thought that if he revealed his involve-
ment in it, it somehow might violate, I think what you said was the
general injunction about national security that had been laid down,
1s that correct?

Secretary RicHARDsON. Yes. As I said, by the time he actually saw
me, it had been recognized, apparently, that that was not a sufficient
basis for nondisclosure in that case.

Senator KENNEDY. Who had set out the criteria for the national
security in the White House about this operation? Did he indicate
that to you?

Secretary RicHarpson. He had evidently been told at the very
beginning when this was set up that its purpose was to further na-
tional security interests and that it should be kept on that account
highly confidential.

Senator KEnNEDY. Did he, at any time during the conversation,
indicate to you that Mr. Ehrlichman had advised him not to tell the
whole story, or any part of the story?

Secretary RicaarpsoN. I do not recall his saying that. He certainly
had from some White House source a feeling that disclosure by him
would be inconsistent with ground rules then in effect, but I cannot
recall and I do not remember asking from what source he got that
direction.

Senator KEnneEpY. Could it have been Mr. Ehrlichman?

Secretary Ricuarpson. It could have been Mr. Ehrlichman, and
certainly, the establishment of this operation in the first instance was
one that was known to the President and which was designed by him
to find out how and by what routes information was being disclosed in
connection with a number of things like the SALT negotiations, for
example, that were matters of considerable concern.

Senator KENNEDY. Just so that I can better understand, you said
that he related to vou that some White House source had told him not
to relate everything, or words to that effect? The best that you can,
could you tell us exactly what he said on that? That some White
House source said “I should not tell evervthing”?
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Secretary RicaarpsoN. I know that he believed that there were
constraints generally applicable to the activities of the so-called
“plumbing”” operation, mecluding this break-in. [ think he believed
that there were genuine national security implications in this situation,
and he was, in effect, coming to me for personal advice which, as 1
have said, I did not think I could give. What I did try to convey to
him was a general attitude toward what ~cemed to me the overriding
importance of full disclosure in the context of the Ellsberg proceedings.

Senator Kennepy. But did you get the impression that other than
the general injunction which vou have already mentioned earlier in
response to the question, and beyond the general constraints ap-
plicable, that there was a White House ~ource that told him that it
was better not to tell all that he knew about this?

Secretary RicHArDsoN. I do not—I cannot honestly say that he
had been told with respect to this specific <ituation or this particular
context not to do so, because

Senator KenneEDpy. Well, what did the White House

Secretary RicHArDpsoN. Because the President had already, by that
time, directed disclosure to the Ellsberg judge, Judge Byrne. So the
question then was what was the right thing to do in the immediate
circumstances.

Senator Kexnepy. Of course, you did not know that at that time,
did you, about Ehrlichman’s statement to Judge Byrne?

Secretary RicuarpsonN. I did not know about Ehrlichman’s state-
ment. I did know in general that the President had directed disclosure
of the White House involvement in the Ellsberg break-in, because the
President told me he had directed that disclosure when I talked with
him on the previous Sunday.

Senator KenNeEDY. In fairness, Mr. Richardson, I would like to read
the appropriate part of this story and get your reaction:

The sources reported that the President urged Attorney General-designate
Richardson and Deputy Assistant Attorney General Petersen, who had been
supervising the Watergate probe, not to provide the information on the grounds
that it might adversely affect ‘‘national security.”” The President’s advice was
rejected by both men, one of whom was described as “horrified’’ and the other as
‘‘deeply shaken” by Mr. Nixon’s action.

Secretary Ricaarpson. That is not accurate, as far as my memory
of the situation is concerned. The only communication I had with
the President on this subject was when he told me on Sunday that
he had directed information to be filed with Judge Byrne. I had no
communication with him or from him after that. And there was never
any suggestion that came to me that disclosure should not be made.

Senator KENNEDY. Well, were yvou aware whether it came to any-
body else?

Secretary RicuarpsoN. No. I do know that before, for some period
before the decision to give information to the court had been made,
there was a kind of blanket groundrule or injunction with respect to
disclosures with regard to the plumbing operation, including the
Ellsberg case, or so I understood from Krogh, and I have also since
learned that from other sources as well. But from Sunday

Senator KENNEDY. Which Sunday is that?

Secretary RicHARDsON. A week ago Sunday, when the President
asked me 1f T would be willing to have my name submitted to the
Senate as Attorney General; from Sunday to date, no one, neither
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the President nor anyone acting on his behalf, has sugge-ted that
information on this ~ubject be withheld, on national security or any
other ¢rounds.

Senator Kexxepy. Why do you think Krogh came to you, if it
was just a question of the national security implications of thi~?
Why would he have come to you? Can you indicate any other reason?

Secretary Ricmarpsox. No. As I say, he had evidently made up
hi~ mind that he ought to make this disclosure. It was a difficult
decision for a person in his ~ituation, knowing that in doing so, he
was thereby admitting his participation in a violation of the California
law. But he had, as far as I could see, already cros=~ed that bridge and
the only remaining concern he had was whether, if he made this
disclosure, he would in some way be prejudicing what he perceived
to be or had been told were national security concerns. My own view
was, and I think the attitude I sought to convey to him was, that I
thought that the public interest would be better served by disclosure
than any couceivable or alleged national security aspect of this matter
could be.

Senator KExNEDY. That story in the Post this morning alleged that
even the President himself had attempted to try to withhold informa-
tion. Are vou ready to categorically deny that? I mean just in fairness
to the way this story was presented and your name was mentioned?

Secretary Ricmarpson. I cannot categorically deny any aspect of
it antedating a week ago Sunday. I can’t say, and I have no knowledge
of what may have been said before that about the disclosure or non-
disclosure of any aspect of this. I can say that from that date forward,
I saw no indication that the President took any action, or certainly
not to me or through anyone else to me, that suggested that he was
seeking to prevent or to constrain this disclosure.

I did have the understanding that the President believed that with
regard to the effect of the plumbing operation generally there were
genuine national security concerns and that constraint on that account
ought to be applicable to activities under that heading. But that was a
point of view, so far as I am aware, that antedated the President’s own
understanding that the prosecution of the Ellsberg case itself might be
tainted by the break-in, and as soon as he became aware of this, he
directed or approved the disclosure to the court.

In other words, what I am saying in essence is that it was my under-
standing that this was a general activity believed to be subject to
restraints on disclosures for some considerable time—presumably from
its inception up until some time not long before the second memo from
the President. But by that time, in this specific context, initial dis-
closures had already been made.

Senator KEXNEDY. Did you have anything to do with the lifting of
the lid, so to speak, in terms of the disclosures themselves? Or that
general injunction?

Secretary Ricrarpsox. Well, we have already been over the ground
with respect to Krogh. I had nothing to do with Ehrlichman’s state-
ment filed with the court, which, as it turns out, had already been filed
the previous Friday. I did have something to do with a general directive
to FBI agents to pursue the taking of depositions from all individuals
who had been identified as having anything to do with this. Several of
them had been named in the Ehrlichman affidavit, which I first learned
about, I guess, perhaps Wednesday, but after the conversation with
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Krogh. And my part in that was in consultation with Assistant

Attorney General Henry Petersen and ¥BI Director Bill Ruckelshaus

to assure that the FBI agents pursued the taking of these depositions

%s rapidly as possible so that the information could be filed with Judge
yroe.

Senator KENNEDY. You indicated in an earlier exchange that you
understood the President felt there were national security implications
surrounding the whole plumbing operation and that there were general
constraints which were applicable and that at some time, the President
lifted those restraints as it related to the plumbing operation. Can
you tell us to the best of your knowledge when that was done and
whether, at any time while the constraints were applicable or in {orce,
any attempts that you know about, were made to prevent information
from getting out and appearing in court of law?

Secretary RicaArRDSON. The only real knowledge I have of this is
that the decision to file information about White House involvement
in the Ellsberg break-in was made during the week following April 15.
I am not sure what day. It was around the middle of the week, and it
was based on a recommendation to the President by Attorney General
Kleindienst and Mr. Petersen.

Sen:}?tor Kexnepy. Were you involved in any way in that circum-
stance!

Secretary RicmAarpson. No; I had no inkling of any role in all of
this until I was called by Secretary Rogers a week ago last Saturday
and by the President the following day. In fact, I had been too busy
at the Department of Defense even to follow all of this very closely in
the newspapers

Senator KENNEDY. That was made sometime during the week of the
15th, was 1t?

Secretary RicHARDSON. Yes.

Senator Kennepy. And Krogh came to see you the week of the
29th?

Secretary RIcHARDSON. Yes, I guess that is so.
| fSena,tor Kennepy. That was 2 weeks after the constraints were

ifted?

Secretary Ricuarpson. It was 2 weeks after a statement had
been filed with the court dealing generally with White House involve-
ment in this. I think the question of what individuals would make
specific disclosures to the court from that point took awhile to get
across, and as late as a week ago today, the actions of FBI agents in
pursuing individuals whoese names were gradually turned up as having
been involved in this in some way was still an issue. At any rate, that
was the first step, apart from the conversation with Krogh, in which I
had any direct part.

Senator KEnNEDY. Senator Mathias, I just wanted to get into this
one area that I indicated while the other members were here. I do not
know whether there is something you would like to develop on this
particular matter that we have gone into?

Senator MaTnI1As. No, not at this time.

Senator KENNEDY. Otherwise, we will recess.

Senator MaTHIAS. Thank you very much, Mr. Chairman. I will
reserve my questions for tomorrow.

The CaairMAN. The committee is recessed until 10:30 tomorrow.

[Whereupon, at 5:20 p.m. the committee was adjourned until
Thursday, May 10, 1973, at 10:30 a.m.]
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The committee met. pursuant to recess, at 10:35 a.nn., in room 2228,

Dirksen Senate Office Building, Senator James O. Kastland (chair-
man) presiding.

Present: Senators Ifastland, Kennedy, Bayh, Tunney, Hruska,
Scott, Thurmond, and Cook.

Also present: Jobhn H. Holloman, chief counsel, and Francis C.
Rosenberger, professional staff member.

The CraTRMAN, Let us have order.

Senator Kex~Nepy. Good morning, Mr. Secretary.

TESTIMONY OF ELLIOT L. RICHARDSON—Resumed

Senator Kenxepy. .\t the time that .\ttorney General Kleindienst
resigned, he wrote a letter of resignation and I would like to read to
you just one sentence of that. I am interested in your reaction to it—
whether it establishes the kind of standard that you would want estab-
lished, and how you view your own situation, if you do agree that that
is a reasonable standard.

He stated that:

Those disclosures informed me, for the first time, that persons with whom
I had had close personal and professional associations could be involved in con-
duct violative of the laws of the United States. Fair and impartial enforcement
of the law requires that a person who has not had such intimate relationships
be the Attorney General of the United Ntutes.

I am interested in determining whether you agree that that is a fair
rule or fair standard to establish ?

Secretary Rrcrarosox. T think it needs to be understood. Senator
Kennedy, in the context of Mr. Kleindienst's personal situation and
his personal feeling about it. Disqualification in any given situation is
essentially a personal matter. T do not think it is possible to adopt
abstract standards. Even these terms that he has used in the sentence
that yon quoted—*“close personal and professional associations,” “per-
sons with whom I have had intimate relationships™—reflect his sense
of the closeness and intimacy of those relationships and the bearing
they had on his ability to be independent in the conduct of his respon-
sibilities as Attorney General which is, T think, an essentially personal
thing. So far as T am concerned, and this is a matter as to which T have

(31)
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searched my own conscience, I do not feel that I have had relation-
ships with anyone involved in this case with the degree of closeness
or intimacy that would impair my ability to do the job that I would
be undertaking to do.

T do think that the situation js one in which confidence can be en-
hanced by a special prosecutor. I do believe that if I were the prosccu-
tor. I would do it and do it right, but I do not, in fact, intend to be the
prosecutor. I intend simply as Attorney General to retain a degree of
ult mate responsibility, as I said yesterday, that would, however, not
interfere with the opportunity of a special prosecutor to exercise inde-
pencient jvdgment. L

Now, it is this combination, both of my own sense of my ability to
be objective and fair and to carry out without fear or favor the obliga-
tions of the ofiice, combined with my intention to be associated with a
special prosecutor of independent integrity and recognized stature
which leads me to believe that this job can be done as it should be done.

Henator Kexnepy., That standard which vou have outlined here
would apply to the names which have commonly appeared, I imagine,
in the newspapers. Of course, it is difficult to look down the road as to
who might come up on the horizon. But as I gather from what you have
stated here, both in relationship to the particular people who have been
mentioned in the newspaper reports or, for that matter to any other
names that may come up, you are satisfied that you can still fulfill your
responsibility ¢

Secretary RrcuarpsoN. Yes; yes, sir, Lam.

Senator KennNEpy. Probably no task facing you during these next
few days is going to be as significant and as important as the selection
of the individual who will serve as the special investigator—to such a
great extent, I think, that the ability to convince someone to assume
that responsibility will be determined by the kind of support and
authority that he 1s able to receive from you or, if it is necessary, from
additional legislative enactment. In your statement last Monday, you
indicated that you would give him “all the independence, authority,
and staff support needed to carry out the tasks entrusted to him.”
Then yesterday, I think in your exchange with Senator Hart, you indi-
cated that you would retain at least the ultimate and final responsi-
bility. You had indicated in your Monday statement that he would be
reporting to you and only to you, and then yesterday you indicated
a strong commitment that you would bear the ultimate and final
responsibility for his actions.

What I would like to do this morning, if we could, is just find out
whether this is really a semantic difference or a substantive one. I
think that is going to be absolutely essential to delineate before one
could expect that you would be able to get the kind of prosecutor that
is essential to do the job. So I would like to just review some matters
to which I am sure you have given thought to see if we cannot find
out whether there really is a difference or whether it is a semantic
difference, a distinction without a difference.

On the question of the powers which you intend to grant to the
special prosecutor, will the prosecutor be able to grant immunity freely
in the development of his prosecution, or will he have to talk with
you and consult with you about whom he will grant immunity to?

Secretary RicmarpsoN. No, he would not have to talk with me in
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order to grant immunity. The special prosecutor would be given
charge of the case, leaving open for the moment just what the area of
the case is. I would expect, as I said yesterday, however, that he would,
In general, keep me informed of what was going on, that he would
consult with me in situations in which he felt that a tough call had to
be made or as to which he wanted my judgment, that he would be
available to hear any thoughts or suggestions I had.

I agree with you that the kind of person we are talking about en-
listing for this role would have to feel a sufficient degree of inde-
pendent authority to justify his taking it. And to some extent, per-
haps, we are talking about a semantic difference. We are talking, at
any rate, about what I have referred {o as the ultimate responsibility
of the Attorney General under the law. We are talking at the same time
about the practical responsibility of any person who would undertake
this special assignment. :

I just do not really believe that in practice, the kind of person we
are talking about and the kind of person I think I am—are going.to
deal in a kind of way that involves any suggestive pressure on my
part. First of 2ll; I would not do it; second of all, if he felt that I
was doing it, he ought to quit. That just is not going to happen.

Further, 1 would suggest, consistent with my previous suggestion
to the chairman and to the committee, that it may wish, and I think
it will wish, to talk with this man. By that time, of course, he will
have had to develop his own specific nnderstanding of the terms and
conditions under which he has taken the job and the committee would
then have an opportunity to satisfy itself further on that score in
direct discussion with him.

I might add that I have been developing what you might call a
more specific set of conditions and understanding under which he
would work. T have not tried to put it in final form because I thought
that this individual ought to have some say about exactly what is
said. T have taken inte account. for example, the language of the
Stevenson resolntion and there is almost nothing in the Stevenson
resolution that T wonld have anv problem with, except this one that
we keep coming back to having to do with the characterization in
some wayv of what would seem to he the ultimate authority that should
be preserved in the Office of the Attornev General, wheever he is.

Senator Kexnepy. Well, I think this has become the sticking point—
the ultimate authority and how it relates to what I imagine would
be the dav-to-day conduct of the investioation itself. In other words,
anv time that the speecial prosecutor is interested in granting any im-
munitv. he will feel that vou would at least expect him to come and
consult with vou.

Secretary RicriarbsoN. No, not necessarilv., If he felt clear that it
oucht to be done. he would have the authority to do it.

Senator Kexxrny. Well. are vou going to expect him. if he does not
desire to do so, to come and consult and inform vou. or will he be
able to 2o ahead and extend the immunity himself without that?

Secretarv Ricrarnson. He would he able to oo ahead and do it. T
wortld expect him to tell me that he had done it or intended to do it.
But T would not say te him that vou have to have mv approval. He
does not technically have to have it, I guess, as the language of the
statute may indicate.
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Senator Kexyepy. e would not be required to consult even with
the _\ssistant Attorney General then?

Seeretary Ricirarpsox. Well, I would not think this man would
want to have an Assistant Attorney General interposed as a layer
between himself and the Attorney General.

Senator Kuvyepy. Well. in other words. are you going to have to
sign all the iminunity applications? Or are vou going to ask us to give
some kind of legislative authoritv to permit him to grant the im-
munity’

Seeretary Rictrampsox. You know. T think in the meanwhile. as
T xaid vesterday, he conld expeet that T would automaticallv provide
the approval that is required by the statute, which is essentially a pro
forma moatier, At any rate, that should not be a sticking point. if it
iz desirable to have u lecislative change.

What T am talking about here is the question of whether T am the
Attorney General of the TTnited States or not. really. The statnte itself
is quite clear about this. T do not think that unless vou amend the law
creating the position of Attorney General, there is any way that T
could legally give any speeial proseeutor final authority.

This really is not involved. The practical aspects of it, it scems to
me, are going to he such that this committee and the American peovle
ean and should have confidence in him. s T said a moment ago. vou
will have the opportunity for further assurance on that score at the
point when vou do have the hearing for the special prosecutor himself.

Senutor Kennepy. Well. we ave trying to find out what representa-
tions vou are going to make to the various candidates—-—

Secretarv Rrcriarpsox. Yes.

Senator KrN~EpY [continuing]. As to the nature and scope of their
authority. We will, as you pointed out yesterdav, have the chance to
talk with the nominee about his understanding, but what I am trying
to find out is what you are representing to them as their range of
authority.

Secretary Ricrrarpson. Yes, T think that is a very pertinent inquiry
and I am trring to answer that.

Senator Kexyepy. You have indicated that yvou would want to
Iknow which individuals would be granted immunity. Wh/

Secretary Rrcirarpsox. T would not require advance notice in fhe
senge thae T would insist upon the opportunity to veto, hut T would
want to Iie kent informed in general of what was going on.

Senator Kexxreny. For what purpose ?

Secretary Rrcirawnson. Because of what, as T said a moment ago,
seems to me the ultimate responsibility T would bear, the ultimate ac-
countability T would have for the fairness and integrity of what was
done.

I think the .\merican people would have here what 1s essentially an
insurance policy with three mutually reinforcing clauses. The first is
the confidence, whatever degree it may have, in my own integrity and
responsibility. To whatever extent that needed reinforcement, it would
be reinforced by the specific terms under which the special prosecutor
operated—this is what we are talking about now. And the third, and
T think in many ways most important of all, is the integrity and char-
acter of the special prosecutor himself. That is a three-phied poliev in
which I think people would be and should be justified in having full
confidence.
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Scnator Kexnepy. But do you think that as far as the American
people are concerned, the ultimate responsibility and accountability
for the investigation should lie with the Attorney General or with
the special prosecutor ¢

Scevetary RicrarosoN. I think that it is a somewhat artificial ques-
tion in terms of any issues affecting the integrity of the process,
because while 1 have been insisting and would insist that as Attorney
General, I retain ultimate responsibility for the Department of Jus-
tice, including whatever goes on, the special prosecutor would have
independent authority and he would be a man of independent char-
acter. So should there arise a situation in which there was a showdovwn
as to doine it one way or doing it another, I do not believe that there
1s a1 percent chance of that happening. Nonetheless, in that case, any
individual deserving to be given this role would himself then feel
some responsibility of his own, an ultimate responsibility of his own,
to bring the matter to public attention by whatever means he saw fit.
He would certainly understand that from the beginning. Indeed, I
think it coes without saying.

Let me make a distinction which may help, Senator Kennedy. I
have been talking about ultimate responsibility. That is a word, I
think, that should be distinguished from the authority or the responsi-
bility to do a job. 1 am saying that as Attorney General of the United
States. T cannot duck and would not wish to duck ultimate responsi-
bility for the way these cases are conducted. That does not mean that
I want to stick my fingers into the day-to-day conduct of negotiations
and prosecutions when I have enlisted for that purpose an individual
in whom I had confidence, in whom by that time it would have been
established that the Senate had confidence. I am not going to tell him
how to do his job, but I am going to say to him, I stand back of what
vou are doing, and that is an aspect of the exercise of ultimate re-
sponsibility, as well as I am going to say to him, “If I think you are
going off the deep end, I am going to tell you; and if you think T am
wrong, at that point, we will have reached a crisis, and you can decide
what you are going to do.”

T do not think that is going to happen, but I need to be in a position
where. if T take this job at all, T have what I refer to as “ultimate
responsibility.” T think that can and should be distingunished from
the anthority to do a job for which a person has been specifically
recruited and for which he knows that the Senate and I repose in him
full confidence.

Senator Krxxepy. Now. sav he views a particular matter, whether
it is the question of immunity or the choice of individuals for prosecu-
tion or the handling of some investioation, in a ecertain way. and you
view it in another way. What are his remedies? Is his remedy iust to
o0 public. as vou mentioned here; or if vou come to some kind of
imnassce, will it go his way rather than your way ?

Secretary RrcitarpsoN. As a nractical matter. on issues of iudement.
it wonuld o his wav. for a whole lot of reacons. including the intimacy
of his knowledge of the situation. and includine this fact that I had
asked him to do a iob and repose confidence in his ability to do it.

So if he said, this is the way T think it should be, I am sorrv, Mr.
Attorney General, but T think you are wrong. I would back him in
his decision. It would be only an extreme case. As I said vesterdar,
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any recommendation or any judgment he made would have great
momentum for respect as far as I was concerned. I would not, merely
because I had a differing opinion, intervene or overrule him.

Senator Kennepy. Suppose we are talking about the extreme case,

Secretary Ricuarpson. The extreme case is the 1 percent possibility
that you referred to a moment ago, and in that event—there would be
a situation in which I thought he was egregiously wrong, I thought
that what he was doing was destructive of the public interest—I think
at that point, you know, if it reached that point, there would have to
be some kind of parting of the ways. i

Senator Kex~Neny. You mean you would fire him ?

Secretary Rrcmarpsox. That would be true whether the language
of his contract said “final authority” or whatever. ]

He might resign or I might fire him. I do not know. But I think
that it would certainly have by that point reached a situation which
would otherwise be untenable.

Senator Kexnepy. In the area of prosecution, will he have the com-
plete authority and responsibility for determining whom he prose-
cuted and at what location? What I am thinking of is the Segretf; case
in Florida. with the indictment reportedly upon the basis of the testi-
mony given by Benz.

Secretary Ricrarpsox. Yes.

Senator Kennepy. I am wondering if the prosecutor himself will
have the ultimate responsibility in deciding who is going to be prose-
cuted and where this prosecution will take place.

Secretary Ricrarpsox. The short answer is “Yes.”

In the case specifically of Segretti, we have here an example, I
think, of the definition of the scope of his jurisdiction. This is one of
the reasons why I think it is important, as T mentioned vesterday to
Senator Hart, that he be in the Department of Justice, because it is
going to be necessary to assign, in effect, areas of the prosecutor’s
responsibility, or it may be necessary, depending upon what emerges.
The Segretti case and the Watergate case, I take it, are separable in
one sense, although related in others.

I would, just not to leave any doubt in this matter, ask him to take
responsibility for the Segretti case because White House personnel
were involved. I think that is a basis. Tt is probably the single most
lilmportant common denominator in determining what cases he should

ave.

Might I go back to one point ?

Senator KexNepY. Yes.

Secretary RicrarpsoN. You used in one moment the phrase “com-
plete responsibility” and in another, “ultimate responsibility.” T do
not have much trouble with the phrase “complete responsibility,” be-
cause I can delegate complete responsibility. I cannot delegate ulti-
mate responsibility.

Senator Kenvepy. Well, I am trying to understand the distinction,
and in understanding the distinction. to see whether your definition is
similar to the President’s, when he said, in his statement to the Ameri-
can people on April 30, that he felt he bore an ultimate responsibility
vis-a-vis the Watergate affair because of the particular people that
were involved in the White House. This was obviously a very all-
encompassing and general statement at the time and the President was
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willing to indicate to the public that this was something he was pre-
pared to accept. 1'm trying to understand whether you view your
ultimate responsibility in that sense and under that kind of general
definition, or whether you feel the responsibility to be kept very spe-
cifically informed of the development of the prosecution, to be con-
sulted in the application of questions of immunity and the prosecu-
tion of the various cases, or to express your view on what definition ot
executive privilege you would be willing to accept, or about any rela-
tionship, perhaps, which this independent prosecutor might have with
the FBI?

Secretary Ricmarosoxn. T do not think I can very clearly respond to
vour suggested comparison with the President’s use of the phrase.
I can say that when I refer to being informed, being consulted, having
the oppertunity to communicate views of my own, I am not saying
that I would insist upon being consulted, or do not do it before yvou
check with me. I am talking about a general kind of contact under
which the special prosecutor understands that I am available for con-
sultation, that I am free to give him any views I have, and that I
want to be kept in general touch with what is going on. That, it seems
to me, that much is a prerequisite, really, to my being in a position to
say I have ultimate responsibility. It does not mean, however, that I
would interfere with the day-to-day direction of his area of specific
responsibility.

Senator Ken~epy. Well, would you feel a responsibility to keep the
President informed, for example ?

Secretary RicuarpsoN. No, and indeed, the President has told me
that he does not want to be informed, that there is—I think it is
clear that in this situation, so far as the conduct of these cases is
concerned, the relationship between myself and the Department of
Justice, the special prosecutor, and the White House should be an
arm’s lenoth relationship.

Senator Kexxepy, Well, say the prosecutor found some individual
who was in a sensitive position and who was involved in Watergate.
Would vou feel then that the special prosecutor should inform the
President or would you feel that you should inform the President?

Seeretary RrcmarpsoN. T am not sure that the special prosecutor
should inform the President. and it may be that it would be undesirable
to inform the President at all. My understanding of my responsibility
alone, quite apart from the special prosecutor, is that, as 1 said at
the verw heginnine and as I said in the announcement that I intended
to appoint a special prosecutor, the President has said that T am to
have authoritv over these investigations and prosecutions. that T am
to press them to a conclusion no matter who is hurt. T would do that
even 1f T did not have a special prosecutor, But T believe it is better
to have one.

For one thing, the Attornev General has much too mueh to do. as
vou well know, to be in a position of day-to-dav direction of detailed
mvestigations. In any event. T do agree that there can be a contribu-
tion to public confidence through the appointment of a special prose-
cutor. as I have previously said. There would be no understanding or
requirement or expectation on the part of the President that he would
be informed or notified of any action, no matter who was involved.
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Whether or not to do it in a given case would have to be an ad hoc
judgment and in that respect, I would give great weight to the views
of the special prosecutor himsel{.

Senator Kennepy. You would give “great weight,” but would he
have the final say or would you ¢

Secretary Ricmarpson. I think I would have to have final say on
that one.

Senator Kexyepy. You would reserve the right to inform the Presi-
dent or the White House about some individual that might be in a
sensitive position or continue in a responsible position who might be
involved in some aspect of the case? You would reserve that right
to yourself?

Secretary Ricmarosox. I think if it was a matter that he brought
to me—he would not have to bring it to me in the first instance.

Senator Kex~epy. Well, if he thought that since someone is con-
tinuing to serve in a responsible position, the President cught to know
about 1it?

Secretary Ricrarpsox. If that were his recommendation, this would
be no problem.

Senator Kexxepy. In the Stevenson resolution, in part D, it says
“assurance that he will not be subject to removal from his position
except for malfeasance in office.™ Just a few moments age, you gave
what you felt would be the conditions which might serve to either fire
or remove any special prosecutor. Does the Stevenson language, “ex-
cept for malfeasance in office,” fall within your definition or your
understanding ?

Secretary RrcmarpsoN. Yes, I may just say for the record at this
point that I have no problem with any of the Stevenson resolution in
general thrust. There are a number of cases in which there would, T
think, be some difficulties administratively, which we do not need to
go into now. But in this particular respect, I think that this assurance
1s valid.

I might add that if T were writing it, I would add the words “mal-
feasance or gross incompetence.” I cannot conceive that either one
would over occur unless the man had a mental breakdown or some-
thing. We would be choosing an individual. in the first instance, from
the whole of the United States who had established a recognized
reputation for competence in the first instance and for probity in the
second and, of course. gross incompetence and malfeasance represent
the opposite, you might say the extremes in the lack of the very quali-
ties he has to have to begin with. i

Senator Kexxeny. But in the provisions of the Stevensen resolution
are there any powers you feel the special prosecutor should not have.
other than those which vou outlined that are administratively aning
to present some difficulty ? l

Secretary Ricumarbsox, No.

Senator Krx~epY. s far as the scope of authority goes, when you
talk to any of these potential prosecutors you are willing to indicate
that that represents, at least in part or in whole—I do not know
whether you want to make other additions to it—the kind of authority
that a special prosecutor would have ?
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Secretary Ricuarpson. I think it is in general subject to, as I said,
some administrative problems. I think it is a very good outlinc of the
kinds of responsibilities and assurances he should have. )

The sole problem I have with it is the one we have been talking
about at some length and I would expect to use an outline like this
with perhaps some additions or modifications.

I am not quite in a position to submit it to the committee this morn-
ing. I think it should be discussed with the individual. But when he
comes before you, I think he ought to have in hand in writing an out-
lIine of his responsibilities and an enumeration of assurances which
will be quite close to this, but which may have some additions.

Let me give you, lest there be misunderstanding, an example of an
administrative problem. Final authority over the selection of an ade-
quate stafl of attornevs, investigative and other personnel, answerable
only to himself—that presents no problem except to the extent that
literally construed, he would be able to co-opt an attorney engaged in
an important antitrust matter, for instance. I think he should have
final authority over his staff in the sense that he should not have to
take anybody he does not want and he should be able to have anybody
he does want, provided he can get him in the sense that the man is
available.

Again the clause about defray all expenses seems to imply that there
has been an earmarked amount, and I think it would be difficult to ear-
mark. But on the other hand, I do not disagree with the sense of it. I
think he should have the understanding that he would have available
whatever financial support is needed to do his job.

Senator Kennepy. On that, is it his view of what he thinks he needs,
or is that your view of what you think he needs ?

Secretary Ricirarbson. Well, I would say his view in the first in-
stance. I do not think it would be likely that there would be any argu-
ment about this. Certainly, he would have to feel that nothing he
intended to do was hampered by a lack of funds and he would be en-
titled to that assurance.

Scnator KexnNepy. Let me ask how you perceive the relationship
between the special prosecutor and the FBI? Are you concerned at all
that Mr. Ruckelshaus had worked in the Justice Department for a
period of time with a number of the figures that have been identified
in this particular event? Do you believe that any arrangement that
would be made with the FBI ought at least to include a general order
within the FBI itself that any of the requests made by this special
prosecutor should receive the immediate attention of the FBI? Do you
think Mr. Ruckelshaus ought to be informed or kept informed?

Secretary RicirarpsoN. Yes, I think one of the things that should
be done is that there should be issued a directive to the FBI to extend
full cooperation and that the special prosecutor would, in effect, have
call upon such agents as he needed.

Senator Kex~epy. Directly ?

Secretary RicnarpsoN. He would be able and he should have the
opportunity, again consistent with any other responsibilities that he
might have, to select specific individuals from among the staff of
agents whom he wished to have detailed to his investigation.
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Senator Krxxepy. Well, then what is his relationship with the
Director / Does he have to notify the Director every time he wants some
kind of a service performed?

Secretary Ricuirpsox. No. My thought on this has been that he
would have a kind of strike force, to borrow the term that has been
used. or a special prosecution force, and that each of the Assistant At-
torneys General, the Acting Director of the Federal Bureau of Inves-
tigation, U.S. attorneys, and other officers of the Department would
detail such personne] and provide such other assistance to the Special
Assistant Attorney General as he may request. Personnel detailed
would. for the duration of the detail. be responsible to the Special As-
sistant Attorney (Feneral and ultimately to the Attorney General, but
to no other officer of the Department.

Senator Krxxepy. What is this that you are reading from now?

Secretary Rrcnarvsox. This is a preliminary draft of the terms of
the job that T said I had been working on, but which is not final, be-
cause I think it should be the subject of discussion with the individual,
because, as vou correctly pointed out in the beginning, he needs to feel
that he has the right kind of support and assurances. But when it is in
final form. as I said, I will expect him to bring it before you.

Senator Kexxepy. But as I understand from what you have men-
tioned, at least from the working paper, after these men are assigned
to him within the Department or the FBI, they will be responsible to
the special prosecutor and only to him, is that correct?

Secretary Riciarpsox. Yes.

Senator Kuxxeny. On the issue of executive privilege, I think you
are probably familiar with the general guidelines that have been an-
nounced by the Executive Office. T would ask that the guidelincs be
printed in the record, 3{r. Chairman.

{ The guidelincs referred to follow :]

May 3, 1973.

The President desires that the invocation of Executive Privilege be held to
a minimum. Specifically :

1. Past and present members of the I’resident’s staff questioned by the
FBI, the Ervin Committee, or a Grand Jury should invoke the privilege only
in connection with conversations with the President, conversations among
themselves (involving communications with the President) and as to Presi-
dential papers. Presidential papers are all documents produced or received
by the President or any member of the White I{ouse staff in connection with
his official duties.

2. Witnesses are restricted from testifying as to matters relating to na-
tional security not by executive privilege, but by laws (prohibiting the dis-
closure of classified information (e.g., some of the incidents which gave rise
to concern over leaks). The applicability of such laws should therefore be
determined by each witness and his own counsel.

3. White House Counsel will not be present at FBI interviews or at the
Grand Jury and, therefore, will not invoke the privilege in the first instance.
(If a dispute as to vrivilege arises between a witness and the ¥BI or the
Grand Jury. the matter may be referred to White House Counsel for a state-
ment of the President’s position.)

May 4, 1973.

The following is a supplement to the Memorandum of May 3, 1973 regarding the
invocation of Kxecutive Privilege:

“White House Counsel will be present at informal interviews of White House
personnel by Ervin Committee Staff, but only for the purpose of observing and
taking notes. Privilege will be invoked by White House Counsel, if at all, only
in connection with formal hearings before the Ervin Committee.”
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Senator Kexxeoy. Included in those guidelines—T am primarily in-
terested in paragraph 1. “Past and present members of the President’s
staff questioned by the FBI, the Ervin Committee, or a Grand Jury
should invoke the privilege only in connection with conversations
with the President. conversations among themselves—involving com-
munteations with the President—and™—this is the relevant part—=ns
to Prosidential papers. Presideniial papers ere all doruments pro-
dueed or received by the Prestdent or any member of the White House
staff in connection with his official duties.”

Suppose the special prosccutor is not willing to accept that
definition?

Seeretiry Rrciparnsox, We would have a legal iscue there with re-
spect to how to go about getting the papers. This is an example of the
possibility of an adversary relationship that we touched on a little
while ago in the context when, as 1 =aid, it is recognized that in these
matters, there would have to be maintained an arm’s lenorh relation-
ship. It is impossible, 1 think, to koow in advance what processes
would have to be used. In any event, T would hope that this problem
will not arise and from all T have seen and from the President’s state-
ments, he intends that whatever should be made public in terms of the
public interest in these investigntions should be disclosed.

T think it should be noted with respect to these guidelines that the
opportunity is reserved in the very last sentence, which says that. ~If a
dhgpute as to privilege arises betvoeen a witness and the FBI ov the
Grand Jury, the matter may be referred to White House counsel for a
statement of the President’s position.”

I take it what that means is that in any case where a witness Invokes
the privilege before the FBI or the grand jury and the special prosecu-
tor believes that it should not have been invoked, that 1ssue has to go
back automatically to the President’s counsel and the President’s coun-
sl or the President himself is specifically given the opportunity at that
point to waijve it. T would expect that that would. as a practical matter,
in most instances, be the result. I cannot say, obviously, just because
I do not know. how any given matter would be acted on.

in any event, vour question is in effect. suppose special counsel ad-
vises that the President decide to stand on the privilege and the special
prosecuitor believes that it should not be invoked. Then the matter, as
I view it, would have to be ruled on by a judge having jurisdiction in
the matter.

Senator Kexxroy. Well, within the guidelines to the executive de-
partments put out by the administration in 1969, it gives very broad
discretion to the Attorney General:

If the department head and the Attorney General agree, in accordance with
the policy set forth above, that executive privilege shall not be invoked in the
circumstances, the information shall be released to the inquiring congressional
agency.

It gives very broad authority in this area to the Attorney General
and T am interested in what hat you are going to wear. According to
the 1969 memorandum, which sets forth the administration's position
on executive privilege and which gives you considerable authority to
indicate when exccutive privilege would be invoked, if the special
prosecutor comes to you and says, “We think this is being much too
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narrowly construed,” you would have the rather generous authority to
release the material. But which hat are you going to wear? )

Secretary Riciiarpson. The 1969 guidelines, of course, were written
without anticipation of the kind of situation that we are dealing with
here. The assumption of the 1969 guidelines was that the Attorney
General was acting as the lawyer for the executive branch in advising
the President on an issue of executive privilege. In the present context,
the President, with whatever independent advice, including the advice
of White House counsel, he may wish to call upon, would have to make
the call on whether or not to invoke privilege. In that case, if the special
prosccutor believed that the public interest required the testimony of
the witness, I would expect, as I said, that he would seck in the court
the adjudication of the issue whether, (&) the privilege was properly
invoked, and (4) even if so, whether there was some public interest
thot compelled, nevertheless, that the testimony be produced.

I will not repeat here, and I do not imagine you want to repeat here,
cither. the whole colloquy about my relationship to the special prosecu-
tor. This is simply another example of a case in which the judgment
and authority of the special prosecutor could be assumed to have, for
all practical purposes, complete authority.

The Crramemax. The Chair is going to have to leave for a few min-
utes. Senator Scott will be recognized next and we will recess from 12
to 2 o’clock.

Senator Ken~epy [presiding]. Those guidelincs were reissued, as I
understand it, subsequent to March 12, subsequent to President Nixon’s
statement, which continues to give the Attorney General a major role
in actually determining the exercise of the executive privilege. I want
to give Senator Scott some time, but I would like to go into just one
other area, Mr. Secretary. That is the scope of the special prosecutor’s
territory.

We talked just a little bit yesterday about the clection finance viola-
tions. Do you see that that would be included within the scope of the
prosecutor’s responsibility

Secretary Ricriarpson. I expect to give him responsibility for any
investigations and prosecutions involving violations of the campaign
laws where it was alleged or suspected that White House personnel
or any major appointee of the administration was involved. I am told
that there are some 3,000 campaign law matters now pending in the
Department. The bulk of those, it seems to me obvious, should con-
tinue to be within the jurisdiction of the Civil Division.

Senator Ken~epy. Well, what about the committee, the CREEP
reporting violations? Would they be included?

Secretary RICIIARDSON. Yes.

Senator Kennepy. They would be included in the special prose-
cutor’s responsibility ¢

Secretary RicrarpsoN. Yes, certainly.

Senator Kennepy. Do yvou know whether the milk fund case or the
Vesco case would be included ¢

Secretary RicarpsoN. I do not know enough about them.

Senator Ken~epy. Yon had some association with the Committee
for Reelecting the President during the course of the last campaign:
did you not? Could you just very briefly outline that relationship ?
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Secretary Ricrarpsoy. I was one of the Cabinet officers who, in the
role of so-called surrogate, made speeches around the country, ap-
peared on interview programs, occasionally college campuses, and so
on. I talked about the achievements of the administration in fields
of your interest in the Committee on Labor and Public Welfare and
things like that. It was a campaign role which put our best foot for-
ward.

Senator IXEx~NEDY. I know some other Attorneys General that had
been involved in political activities as well.

Secretary Ricmarpson. It has certainly not been unknown.

Senator Kexxepy. You have been kind enough to supply to me your
scheduling programs which show contact with the Committee to Re-
clect the President. I suppose the question is, given the fact of your
association with the Committee to Reelect the President, what reluct-
ance you might have in seeing that their reporting violations are go-
ing to be fully aired by the special counsel and whether you feel,
given vour association with the committee in the past, whether this
presents the kind of problem that was outlined in Mr. Kleindienst’s
resignation letter.

Secretary Ricuarpson. I would have no hesitancy. Indeed, Senator
Kennedy, the implication, of course, in a lot of the questions—I am not
speaking in any resentment of this; the questioning has been perfectly
fair—but its implication, nevertheless, 1s that because I have been a
part of the administration, or in this case because I was a surrogate
and my scheduling was handled by the Committee to Reelect per-
sonnel, that T might go easy or I might be tempted to go easy. Actually,
my feeling is the opposite. I do not want to get dramatic about it, or
melodramatic, but I am among a great many Republicans, including
Republican office holders, who feel betrayed by the shoddy standards
of morals displayed by people whose activities have recently come to
light. So that feeling, at least, puts me in a position where, let’s say,
it at least compensates for, if it does not more than offset—it should
not more than offset, but it certainly in my mind and conscience at
least neutralizes—any feeling I might otherwise have arising out of
prior associations.

Senator Kennepy. As was stated by Senator Hart, I do not think
that there is anyone on the committee who could possibly doubt your
sincerity in that statement or your basic willingness and fundamental
integrity to pursue it. I suppose the question is, again as it was raised
by Senator Hart, whether the people around the country are going
to want to accept your objectivity when they know that you appeared
at various functions of the Committee to Reelect the President, that
they helped to arrange your schedule and they developed your own
appearances through the course of the campaign—and whether people
are going to feel that you are going to press this as completely as it
should be pressed.

Secretary RicuarpsoN. I understand, and I think it is a fair ques-
tion, and I have tried to answer it as best I can.

I hope I did not leave any imputation that no one has suggested
that there have been a lot of very mature, very decent and capable
people working for the committee and people with whom my office
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dealt or whom I had any contact with who were charged with handling
the scheduling of surrogates. Let me put it the other way arcund: None
of them has been suggested to be implicated in any way and we can
and must continue to operate on the basis that no one is guilty until
SO proven.

Senator Kexxepy. Do vou also see the inclusion within the scope
of the jurisdiction of the political espionage and sabotage and cover-

up conspiracies as well /

Secretary RicHARDSON. Yes.

Senator Kenxepy. The alleged destruction of the viretap records
of the FBI?

Secretary Ricrmarpson. That would have to be included based on
what limited information I have had about it.

Senator Kexn~epy. And how do you view the grossest kind of wrong-
doing or coverup by the high government officials or the misuse of
facilities or positions, and so forth  How will you divect the prosecutor
to make that information public? Or will vou?

Secretary Ricmarpson. I would not attempt to direct him in such
2 matter.

Senator Kexnnepy. How would you guide him? If he comes to you
and savs he found this kind of information that perhaps dncs not vio-
late the Jaw. but obviously is just that much short of it. It is the aross-
est kind of wrongdoing or malfeasance or misfeasance in terms of pub-
lic trust. What should he do about that tvpe of information? Will he
file it with the court or will he be willing to make that public, or what
will be the construction or his understanding ?

Seccretary RicmarosoN. My understanding with him would have to
be, or his understanding with me, as in other areas, that his own judg-
ment or recommendations would have to be entitled to very great
weight or, as I said before, great momentum for respect. This kind of
thing can present. of course, very difficult issues insofar as damage to
individuals can be concerned in cases where there are allegations. but
where they do not add up to proof, and I do not think any general rule
can be laid down. I think it would have to be a matter of balancing
public interest at the time, including the interest of the public in full
knowledge, with a decent regard for the reputations of individuals.

Senator Kennepy. The inclusion of activities that were prior to the
campaign—the noncampaign activities by some of the conspirators
while in government. would that be included as well ?

Secretary RicrarosoN. I think so, if T understand what you are say-
ing. I would like just to go back for a moment to a point I made earlier:
namely, that it seems to me that given the variety of acts or activities
that have come to light lately, the only common denominator that
seems to me relevant in deciding what the scope of the jurisdiction of
the special prosecutor should be is the involvement of White House
personnel. major administration appointees, or, as you have added and
I agree, people who were part of the Committee to Reelect.

Senator Kexxeoy. Both within the campaign, the CREEP cam-
paign and

Secretarv RicuarpsoN. Yes, Senator Kennedv—to put it another
wayv. what is involved here is a situation in which the confidence in the
conduct of governmental and political processes has reached a crisis
stage. .\ special prosecutor should be charged with responsibility for
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matters that atfect thot confidence. Bo thix I think, ix in the broadest
sense the touchstone thiat should determine what arcas are assigned to
him.

Senator Scorr. Would the Secretary defer for 2 minute?

I wonder whether the Senator from Massachusetts would let me have
10 minutes? I have been here for 2 days and it is difficult for me to get
back.

Senator Kex~epy. I will conclude, Senator Scott.

Mr. Secretary, as I mentioned at the outset and as you have vecog-
nized in your willingness to permit or urge the special prosecutor to
appear before the committee to outline some memorandum of under-
standing, you can see why it’s important for us to at least be aware of
the kinds of responsibilities and the scope and the power of this specml
attorney, from your point of view and what is being represented to
the special attorney himself.

Secretary Rrcu.arpson. Absolutely. ) _

Senator Kex~epy. I think it is terribly important even in relation-
ship to the kind of special attorney that would be willing to accept the
responsibility. It is for these reasons that we wanted to get into these
particular matters.

Secretary Riciarnsox. T fully agree, Senator Kennedy, and T wel-
comed and do welcome the opportunity to respond to these questions.
I hope that this colloquy has been useful to the record. I think so.

Senator Kex~EpY. Senator Scott ?

Senator Scort. Thank you, Mr. Kennedy.

Mr. Secretary, we are discussing here at length, as we should, the
element of trust. I think you know that I feel that we ought to extend
to you as much trust as we do to each other. That is very considerable.
We have had your assurances that the special prosecutor will have the
approval of the Senate, that the guidelines under which he operates
the Senate will have an opportunity to approve. We have quite rightly
been discussing the scope and independence of the special prosecutor.
I think we are concerned as to what comes out of this process at the
end and what we are anxious to clarify is what happens to the report
of the special prosecutor.

In other words, at some point, that distinguished American will
have been selected after you have consulted with those people you
have mentioned and others, including the former Chief Justice of the
United States, will make findings, perhaps findings of fact and find-
ings of law. and recommendations. T think the Senate wants to be
assured that when, notwithstanding the legal responsibilities which
that should place on you as well as the Constitution, and notwith-
standing the necessity for you to make available facilities and to con-
tinue with consultative assistance, that the report of the special prose-
cutor will be publie, that it will be reported fully to the American
people, that the recommendations of the proseeutor will not in any
way be interfered with: and that such prosecutor’s recommendations,
if they lead to prosecution, will proceed normally through the judicial
process. I take it that that is what you are trying to achieve. is it not ?

Secretary RicuarpsoN. Yes, it is, Senator Scott.

Senator Scort. Now, the President this morning made it clear to
me that he will in no way intervene in the selection of the prosecutor
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nor in the conduct of his office, nor in his final report ; that the investi-
gation must proceed without fear or favor to the full and complet.e
truth and toward the final fixing of responsibility through the judi-
cial process. That is not a quote, but it is a just paraphrase. I agree
with that and I am sure that you agree with it. )

I feel that the Senate is being made so integrally a part of this
whole proceeding that the American people are going to draw the
conclusions that no one will permit the truth to be aborted and that
there is no conceivable way by which the development of the full
truth can or should be prevented.

We have only one other alternative if we can come to a full under-
standing of what you and the special prosecutor regard as your civil
function. The other alternative would be a statute establishing a new
agency, a new prosecutorial system. It would involve bills in both
Houses, it would involve hearings, it would involve debate, and then
1t would involve a long process by which it would be determined who
should be selected, individually or in a group, to serve in that capacity.
There would be no opportunity for judicial review, there would be
no opportunity for the processes of dissent except within that group
if it were more than one person. There would be no way by which
the personal ambitions of anyone who might have been so selected
through the political process could deter him and such a person would
be unique in our modern system, it seems to me, after the lapse of 6,
8, or 10 weeks in his selection.

Now, I do not think time is working with us. The events are moving
apace. It seems to me essential that we get on with the resolution of
this whole dirty business and get the whole truth without any fear or
favor to any person anywhere.

I have made the statement I did because I am satisfied that that is the
way the President feels about it. I am not quoting him on the special
agent or the special law, but as to the rest of it, I am sure I believe him
and I hope this committee will move promptly with the confirmation ;
I hope you will move promptly with the selection of the special pros-
ecutor, and that that person will be of such an identity that the Senate
and the ‘American people will instantly recognize his capacity and his
character and his competence and trustworthiness. In our system of
government, we have to start somewhere in the process of making it
work. I think we start with a trusted Attorney General-designate; we
start with a trusted special prosecutor; we start with the assurances
that the President of the United States wishes a complete, total, abso-
lute and utter investigation to the end, to the truth, and to the ulti-
mate consequences. And T believe that is what the American people
want and I would assume that you agree with that.

Secretary Ricmarpson. I fully agree, Senator Scott. I think you
have very sensiblv, and I think wisely, summarized the situation we
are in in a way that has brought to bear its setting as well as the
specifics that we have been discussing here today, and I think that has
been a very useful contribution to this discussion.

Senator Scorr. Thank you, Mr. Richardson.

I again make the point because it can’t be made too often that no
elected public official has been involved with this scandalous affair,
that no elected public official has condoned it, that it has been con-
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demned and primarily by the members of my own party, that all of us
share with vou the determination that whoever 1s guilty should be
punished, that there should be no presumption of ;rui]@ until guilt has
been proved it it is proved, in a judicial proceeding. So 1 believe that
this committee will find a way to be satisficd that you have not the
slightest intention of interfering or interdicting any action by the
special proseentor which would lead him to the preparation of a full,
independent, fair 2nd uninfluenced final series of recommendations.
That is what T want to be sure of.

Secretary RicttaRpsoN. You can certainly have that assurance, Sen-
ator Scott. Those are the very objectives that I know we all share. (‘or-
tainly they are the objectives with which I would, if confirmed, under-
take the responsibilities of the Attorney Generalship.

Neinalor Seorr. I thank vou very much, M. Secretary.

Thank you, Nenator Iennedy.

Senator Kexxepy. In accordance with the chairman’s statement, we
will recess now and reconvene at 2 o'clock.

| Whereupon, at 11:55 a.m., the committee was recessed until 2 p.n.
of the same day.]

ATTERNOON SESSION

Senator Bavir [presiding]. We will reconvene our hearings. ‘

Mr. \Attorney General-designate, I once again apologize for this
delay to which you have been subjected as the result of the normal
legislative process. I know the past few hours have not been the most
comtortable hours of your life.

1 have been impressed, sitting and listening, as well as going over
the transcript, with some of the things that have been said, both on
your side of the witness table and on this side of the witness table,
which make it rather obvious to me that there is a deep concern and
a deep understanding by all of us of the severity of the challenge
which presently confronts our basic governmental institutions and
the important role which vou as Attorney General will play in resist-
ing that challenge and seeing that justice is meted out, that the inno-
cent ave protected and the guilty are convicted, and that the public
confidence in the entire governmental process is restored.

I have been involved in two or three or four others that at the mo-
ment seemed monumental matters before this committee. Indeed, I
think the station involved and the issues involved were of significant
importance. But the times were different. Issues tend to take on the
complexity of the times. We are not only talking about justice and
our confidence in the system, but, as Senator Hart has discussed with
a certain amount of detail in this and other nominations before this
committec, we are also equally concerned about the appearance of
justice and public confidence in the system. I am sure that I do not
need to discuss in detail the content of the Code of Judicial Conduct
with a former practicing attorney and editor of the Harvard Law Re-
view. We both realize that those canons of legal ethics stress the
appearance just about as much as they do the letter of the law.

Having said that and having also complimented you, sir, on what
T feel has been a direct and sincere approach to the problem which
confronts us all, let me try to clarify, at least in my own mind as well
as in the record, some of the points which may still be up in the air.
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T hope not to replow a lot of the same ground that has been covered
by my colleagues. but perhaps we will have to touch on some of it
in order to lay the foundation for questions which I might feel are
necessary to fill in areas which have not been adequately coverad.

Tt seems that one of the basic concerns or basic differences of opin-
ion which has properly occupied the minds of some of the members of
this committee as well as yourself, sir, was the problem of distinguish-
ing between real and meaningful authority and of drawing the lines
which have been described on other occasions as complete authoritv
and final authority. I have been scarching for a definition that will
indicate where the line of complete authority, which you are anxious
and willing to grant to the special prosecutor. ends and your final
authority to make determinations begins. I have a series of very quick,
pointed questions that will attempt to define that a bit.

TWould you care to make any comment other than that which you
have already made about where you feel the complete authority which
vou would give to the special prosecutor would start and your final
authority would begin?

TESTIMONY OF ELLIOT L. RICHARDSON—Resumed

Secretary Rrcmarpsoxn. I do not think I could much improve in ab-
stract terms, Senator Bayh, from what I have said already. I think
perhaps it would contribute more at this stage if I did seek to respond
as best I can to the series of specific questions which you just
mentioned.

Senator Bayn. Let me do that, then, because althouch we have a
rather good picture of the landscape, perhaps we need to put some
leaves on the trees.

During general discussions of this authority problem both here and
in private, you have sincerely emphasized your intention to free the
hands of the special prosecutor. You want to give the appearance of
freedom from and lack of influence on the part of those who may
indeed be found culpable in the future. But let me deal with specifics.

If all goes well and there are no differences of opinion between
yourself. sir, and the special prosecutor, it seems to me that we would
not have a problem. So in order to define where the one authority
begins and the other one stops, let me suppose there are differences of
opinion between vou and the special prosecutor in the following cir-
cumstances. Then I would like you, for our record, to describe who
would have the authority—not in terms of complete authority or final
authority, but in terms of who will make the decision.

If there is a difference between you and the special prosceutor as
to the nature and the scope of grand jury proceedings, who will have
the final determination ?

Secretary Ricirarpsox. I guess perhaps, Senator, one general ob-
servation 1s necessary. You sald, in framing the question, if there is a
difference between me and the special prosecutor, who would make the
decision. The only answer I can honestly give you to the question as
framed in that way is the special prosecutor, because the question im-
plies that it is just a difference and I think I have already indicated
that on any question of judgment

Senator Bayn. Let me rephrase the question, berause T am not talk-
ing about nit-picking differences here. I think “nature and scope,”
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by their very definition, are rather large and encompassing words, Let
us suppose there is a significant difference, or several differences,
which ‘the special prosecutor wauts to proceed down one avenue of
investigution, wants to broaden or narrow the scope, and you on the
other hand feel that this is not appropriate. Who will have the finul
determination with respect to that definition of the nature and scope
of grand jury proceedings?

Scevetary Ricitarpsox. 1 will feel that if his judgment was reason-
ably supported and understandable in terms of his more intinate
knowledge of the situation on the whole, that his judgment should
prevail. I would not in that situation interpose my own.

Senator Bavir. I do not want to nit-pick here, but you qualified the
answei and I would like to proceed further.

You said, “If his judgment is reasonable.” Who would make the
determination as {o whether his judgment is reasonable under those
circuinstances?

seeretary Ricrarnson. 1 think what has to be expressed here, and I
am afraid we do have to get into a kind of generalized statement, is
that, as I said ecarlier, his judgment would have great momentum for
respect, somewhat like the reserved power of a court to intervene in
governmental administrative proceedings where the administrative
ageney is behaving arbitrarily or capriciously. If I thought, and I
can scarcely imagine that it would be otherwise, that he was acting on
a basis that reflected a responsible, professional judgment within the
scope of the authority and the jurisdiction vested in him, I would not
interpose my own judgment. I would respect his judgment. The de-
cision, therefore, would be his.

Senator Bavi, Well, the qualification that vou describe is very
closely akin to appellate review. and that is final and determinative.
So in essence. you are saying

Secretary Ricuarnsox. Yes. it is. But this is what I have been trying
to sav about ultimate responsibility as distinguished from, to repeat,
the authority to do the job. I would not expect to second-guess him.
And it would only be in an extreme situation, which I have just now
tricd to characterize in terms of the substantial finality of adminis-
trative proceedings.

Senator Ravir. Could vou give us a specific example that might be
more akin to the specific problems we are talking about now?

Secretary Rrcmarnson. Yes. I remember when I was U.S. attorney,
the toughest problems I had were questions of whether the evidence
that T expected to be able to present to a court justified the return of an
indictment against a potential defendant. You bring all the witnesses
hofore the grand jury and vou know that if yvou ask the grand jury
to return the indictment, they will. You then have the question of
whether vou should ask for thix.

Now, this is a tough call, or it can be, as you know. And you have to
call upon vour own sense of fairness as well as upon vour knowledge
of the evidence. Now. in a matter of that kind, I would not think of
intervening or influencing the judgment of the special prosecutor.
That is quite a practical example of his actual responsibility as to
which T would not second-guess him.

Take another. given the present state of the law, the power to im-
munize a witness. which has come up. The question of whether to




50

immunize the witness, of course. involves some of the issues we touched
on yesterday in the colloquy with Senator Ervin. In that kind of jude-
ment call, his decision would be, in practice, final, because it is a Judg-
ment call. As I have repeatedly said, I would not sccond-guess that
kind of call. '

So you really have to imagine a situation where the man is really
behaving totally out of the kind of character that we attribute to him
before I would interpose my own judgment. Nevertheless, and to re-
peat again, I would still feel that T was ultimately responsible in the
sense that thix was a man acting in the name of the United States, hold-
Ing an appointment in the Department of Justice. I would feel that I
was exercising responsibility when I said T am not going to intervene;
this is his job. .

Nenator Bayrr. But in the specific area that you just ref_erred to, if
there were differences of opinion between you and the special prosecu-
tor about the nature and scope of immunity which should be granted,
the special prosecutor would be the one to make the final determina-
tion on that’

Secretary Ricmarpsox. Yes, always assuming that it is a judgment
as to which reasonable people could differ. In that case, his view would
prevail because I had given him the job. because I had confidence in
him. because he knew more about it than T did, and because. in the
setting in which he would be acting. I think it would be inappropriate
for me to substitute my judgment.

Sceaator Bavir. Both as far as the nature and scope of the grand jll}'y
proceedings and the nature and scope of immunity, vou do a magnif-
icent case of making me very confident and secure. Then vou add one
more sentence and sort of pull a trapdoor. You and I might be con-
vinced that you, as the \ttorney General, could make a totally objec-
tive determination as to when the prosecutor was acting reasonably.
Yet you insist on putting in that one caveat even in response to
specifics.

Secretary Rrcirarpsox. Yes, I do. But if I may—1I am repeating my-
self quite a Tot—I think that is the caveat that has to be there if I am
to be \ttorney General at all. T think. however. that it is a caveat
which, as I have repeatedly tried to say. is not in practice going to
create problems. If the situation is one where it could, either T am
being arbitrary or he is. If it is his judgment that T am being arbitrary,
he would have the duty to make that known and to take any steps that
he thonght appropriate. If T thought he was, I would have to make
some decision as to what I thought was indicated.

But T think that the nature of the situation is such that given the
kind of person we are seeking. given the kind of person I believe I am,
the likelihood of this i extremely remote.

Senator Bayrr. Well, I think it is, too, but you and T have been in
public life long enough. to know that the true test of the law, just like
the true test of a sailboat, is not when the sky 1is clear. The true
test is when the weather is stormy and when there is a significant
confrontation.

I was thinking just the other night that one of the first baptisms of
fire T got involved in as far as the legislative process is concerned dealt
with the 25th amendment on Presidential succession. Tt was relatively
easy for us to come to a conclusion as to what should be done if the
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President was unable to declare his own disability or did declare his
disability. But then when you get into a situation where the President
says one thing and the Cabinet says another: _

The Cramaeax [presiding]. That is a roll call vote. We will recess
and come back.

| Recess. ]

Senator Bayi. [presiding . We will continue.

To ¢et back to the spectlies; we were talking, when the vote bell rang,
about nrresponaible nets of the wpecial prosecutor which would requive
vou to exercise final authority and counter his decision. If von had
a prosecutor who was conducting himself in such a way that he would
not meet the test that vou establish. would it not be apparent enough
to the public generally that you should exercise the authority to re-
move such an irresponsiblo prosecutor/ Thus you could give him a
complete authority which would be the same as final authority while
he was in office. However. if he became irresponsible you would be
able to remove him and obtain a replacement.

Secretary Ricmarpsox. The point 1s, Senator Bavh. that I could
not legally as Attorney (ieneral give him final anthority in accord
with the statute creating the office and defining its function. So it
would seem to me, therefore, that the final resuit should be experienced
the other way around.

Senator Bayir. This is the first time that I have heard you suggest
that this is just a legal reservation. In referring to the appeals proc-
ess. vou inferrved that there might be circumstances that would cause
vou to make judgmental decisions that would go bevond the legal
niceties of the specific authority you have as Aitoyney General, As 1
sald in my conversation with vou personally. T understand the posi-
tion vou are in legally. However, from an operating standpoint. it
would seem to me that vou could. for all intents and purposes, let
him do all the operating with the understanding that he could not
exercise the legal authority which you alone as Attorney General pos-
~ess. If he became unreasonable. vou could just discharge him?

Secretary Rictarnsox, T do not quarrel with that formulation of
the situation at all. “Ior all intents and purposes™ is the phrase vou
used there and that is exactly what T have been tryine to convev. For
all intents and purposes, or as I put it carlier. for all practical pur-
poses. he would have final authority. But it seemis to me that in terms
of the formulation of his responsibility. that while T am prepared to
make clear this practical result. T have also felt that T could not prop-
erly abandon the ultimate responsibility vested in the office of Attor-
nev (zeneral.

Senator Baym. Well. T am not sure. considering the other things
that have been said. that your answer fullyv satisfies my concern.

Let me ask vou

Secretarv Ricrmarnsox. You mean that does not fully express what
vou meant? Because T have just agreed with it.

Senator Bayn. T fear that, in light of everything you said before,
my definition of those words would be different from vours.

Secretary Ricirirnsox. You mean there could be something wrong
1f T agreed with vou? Conld there be something wrong?

Senator Bayrr. You say right now that von agree with mv definition
of what the special prosecutor’s authority should be, but you empha-
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size “for all intents and purposes” and you are not willing to change
what vou said earlier about the reference to the court and the appeals
process.

Secretary RicuarpsoxN. No; because I felt you had very well restated
the matter for me: in slightly different words but to the same effect,

that is what T have been trying tosay.
Senator Bayn. I was using my definition of the words, but I’'m not

sure of yours. ]

Let’s try to nail down a couple more specifies. . _

Suppose the special prosecutor thought that justice required him
to subpena White House files and, in your judgment, this should not
occur. Who would have the final authority to make that determination?

Secretary Rrcmarpsox. Well, again, I would give vou the same
answer. He would have the power delegated to him to take action nec-
essary to do his job. In a case like this, if he felt that this was neces-
sary. I would have to feel that his doing so was beyond the pale of
responsible judgment before I would interfere with him.

Senator Bayu. Well, T will not repeat what I said earlier, but T
wish vou would just leave that “responsible judgment” clause off.

Secretary Rrcmarpsox. Well, T think again here, now, we are only
dealing with what could be in that specific situation—there would be
bresumably an adversary relationship, unless, of course, the White
Hbouse. as it might. voluntarily agreed to furnish paper or furnish the
answer, whatever they were. It is'a question of asking the witness, the
potential witness, to furnish information. I cannot conceive any basis
on which I would intervene as a practical matter. The witness and any
person alleged to be involved in that situation would have the benefit
of counsel, and if there were a dispute, it could, I believe, and should,
be adjudicated by the court having jurisdiction. The assertion of the
right or a claim to reach evidence should certainly be within the scope
of the responsibilities of the special prosecutor.

Senator Bavm. You could look at the ultimate problem. Suppose
the prosecutor determined it was necessary to get the President’s af-
fidavit or to have his testimony personally. Would that be the kind of
determination that he could make?

Secretary Riciiarpson. Yes, In that case, I think if there were any

problem with it at all, it would be a problem raised by counsel to the
President.
_ Senator Bavm. Let me move on to another area. I think you said
Ih answer o & question of one of my colleagues who preceded me that
vou felt that vou had no relationship with any of the individuals who
might be under investigation that would give you pause to consider
serving as Attorney General. For that reason, vou decided not to
follow the same course of action that Attorney General Kleindienst
did, or at least not to waive authority over the Watergate case. Could
You tell me quickly how yvou arrived at that decision, the specific
standards vou used?

Secretary Rrcuarvson. My earlier answer to that, Senator Bavh,
was in the context of the comment on a sentence quoted from At-
torney General Kleindienst’s letter of resignation, which Senator
Kennedy had used as a way of eliciting my attitude on this point. In
that answer, I pointed to the words which referred to the closeness
or the intimacy of the relationship that Attorney General Kleindienst
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felt he had with individuals who were alleged to have some involve-
ment in these matters. I said that I do not feel that I have had a
degree of closencss or intimacy which gives me concern on this.

These are individuals with whom I have worked, with whoin T have
been on good terms. I have known them in various settings, including
social contacts. But where an oath of office requiring full and fair
enforcement of the law is concerned, I would not feel inhibited in
doing my own job by any past relationship.

I do think that the public is entitled to an additional mcasure of
reassurance as to the integrity of the process, and that, of cowrse, s
why I would propose to appoint a special prosecutor.

Nevertheless, even if no special prosecutor were appointed, [ would
have felt able to do this job and do 1t right myself as Attorney General,
quite apart from any other consideration.

In any event, I do not ask anyone to rely solely on my assessment of
my personal attitude or fitness to do this job alone. I ask them to judge
it on the basis of whatever may be their assessment of my own objec-
tivity, fairness, fearlessness, together with, as I said earlier, the reas-
surance that derives from the fact that I would not in fact be ~onduct-
ing these investigations or prosecutions directly, but rather, would
have delegated responsibility.

Senator Bavyir. Yes. T asked the question and perhaps I am overly
sensitive about the appearance situation, having gone through the
toughest battle of my life up to that time over a Supreme Court nomi-
nee whom I felt had unintentionally become involved in what the ma-
jority of the Senatc felt was a conflict of interest, a probi-in which is
totally apart from yours. But the appearance of propriety is perhaps
even more important now, the appearance of objectivity is as impor-
tant as the actual fact. I, for one, am convinced that you are deter-
mined in your own mind to be objective. Unfortunately, there ave a lot
of people out there who have not had a chance to sit down across the
table and talk to Elliot Richardson and elicit his responses to questions.
They are aware that Mr. Kleindienst was the immediate subordinate
of Mr. Mitchell, and that, thus, he felt compelled to resign as .\ttorney
General.

Am I wrong in my assessment of the organizational chart to make a
reasonable comparison with the fact that as Secretary of HEW, vou
did report to Mr. Ehrlichman as the White House chief of domestic
affairs? It is that kind of thing which sort of clouds the picture a bit
as far as the appearance of total objectivity. Does that concern vou at
all, or any relationships you might have had with Mr. Haldeman or
Mr. Dean or Mr. Mitchell or Mr. Stans or some of the others?

Secretary RicrarpsoN. It has concerned me to the extent that 1 have
felt that it required a careful search of my own conscience to determine
whether or not I could properly undertake this responsibility. s I
have said, I believe that I can conscientiously do sc. But T am sensitive
to the considerations of appearance that vou have alluded to and that
have becn previously referred to. That is the principal reason why 1
have proposed the appointment of a special prosecutor.

Senator Baym. Could I ask one more question on this, and then I
want to get on.

Secretary Ricmarpsox. May I add one more point?

Senator Bayx. Please.
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Seeretary Rremnarpsox. T am not sure that the issue should turn on
shadings o# distinction. but I think there is considerable distinction
between the daily intimacy of a relationship between a Cabinet de-
partment head and his deputy and the relationship between a Cabinet
head and a member of the President’s staff. I do not accept the charac-
terization “reporting to” Mr. Ehrlichman as descriptive of the rela-
tionship I had with him. )

Senator Bavm. Well. what was your relationship with him. then?

Secrvetary Riciarnsox. He was the Executive Director of the Do-
mestic C'ouncil.

Senator Bavir, Were you a member of that Council ?

Secretary Rrcrrarpsox. T was a member of it: the President is
chairman of it. Since the Domestic Council is concerned with, among
other things. the kinds of issues that HEW was concerned with, there
were frequent occasions to deal with him on these matters.

Senator B.ayrr. Let me ask one last question in this area of concern.
T will start off by saying that I think that all of us here understand
that onr number one goal is restoring faith in justice. Could von tell
me, if that is the number one goal, what does vour presence in the in-
vestiontion as Attornev General, with final authority as we have de-
seriled it. add to the ability of our covernmental process to reach that
2oal that is not more than offset by the possible appearance of less than
a totallv free, independent special prosecutor? What unicue onality is
contributed by vour refusine to say absolutely and unqualifiedly that a
special prosecutor has complete freedom ?

Secretary Rrorrirnson. T think this is essentially for the committee
to sav in the licht of all they know abont me and in the light of what
T have said about the independence and the authority that would
be vested in the special prosecutor and in the light of the committec’s
assessment of his own character and reputation. T have had a consider-
able deoree of exnerience in the area committed to the responsibilitv
of the Attornev General. T have served as U.S. attorney. and as 17 S,
attornev I investioated and prosecuted matters involving considerable
sensitivifv, potential pressure. Althouch T had been Assistant Seere-
tarv in the Ficenhower administration in the Department of HEW.
I prosecuted Bernard Goldfine for income tax evasion and won a
convietion in that case.

T investigated land tag frauds in the Massachusetts Federal high-
wav proeram which involved many prominent fioures in the Massa-
chusetts business and nolitical scene. I was involved in an extensive
investigation which led to the uncovering of massive corruntion. Later,
as Attornev General of the State, T developed what T believe to have
been the most effective organized erime investigating and prosecuting
unit in anv State,

So T have some real backeround for this kind of job and some dem-
onstrated abilitv to deal with somewhat analogous situations. Al-
though not on this scale of national significance, nevertheless, it is
relevant experience.

Senator Bavi T assume that the special prosecutor would be one
who had similar experience, and thus, it would not be necessary to
duplicate it. l .
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Secretary Rrcrakpsox. That is true. But it means, in effect, that
when you ask why should I be here at all, this, together with some
proven competence as an administrator and as an individual able to
deal with significant issues of national policy, are reasons why 1 have
been nominated. The question before this committee is whether they
think the combination of my background and cxperience, any assess-
ment you make of my personal integrity, coupled with your under-
standing of the role of the special prosecutor, give you sufficient con-
fidence that the job is going to be done and done right. .

Senator Bayir. I mentioned that I am impressed with your qualifi-
‘ations and your sincerity. L am just trying to weigh out the pluses
of providing a special prosccutor against the negatives inherent in
vour position. )

Secretary Ricimarnson. 1 fully respect that and I think what you
are doing is in the public interest in raising these questions. I have no
reservation on that score whatsoever. And I mean what I say when I
say that I think this is a question that the committee, or individual
members of the committee. should resolve in its own mind.

Senator Baym. Our discussion has centered primarily on M.
Lhrlichman. In looking at the names of some other people who have
been mentioned—Mr. Haldeman, Mr. Dean, Mr. Stans, Mr. Mardian,
Mr. Colson, and Mr. Mitchell—I would ask whether you had any
relationship with any of those men or others that would cause concern /

Secretary Ricrrarnpsox. To me, no. I have known Mr. Colson longer
in time than any of the others. T was legislative assistant to Senator
Leverett Saltonstall in 1953 and 1954, T first met Mr. Colson when he
was a member of the Senator’s staff in 1959 and 1969. I have seen him
off and on since then. I have had some relationships with him, some
dealings with him on matters arising when I was at HEW.

The others I have known and dealt with on various matters since I
have been in this administration. I think it is fair to say that of all
the people who have been mentioned, I had more frequent contact
with Mr. Ehrlichman than with any of the others, and we have already
covered that relationship.

Senator Bayn. Could you be a little more specific than you have
been in the past about the timing of the appointment of the special
prosecutor ?

Secretary Rierrarpson. Well, not much. We are at the point now of
submitting the list of finalists, for lack of a better word, to the presi-
dents of the maior bar associations and to others, including, as I said.
former Chief Justice Warren. That should mean, therefore, that T
would be in a position, hopefully, by tomorrow or the next dav, to
get 1n touch with these individuals directly, starting at the top of the
list. T mean by “these individuals” people on the list.

T might make one amendment. Since T went into the procedure
vesterdex. T think I said then that T planned to arrange the names
on the list in some order of priority. I now think that I should arrange
them simplv in alphabetical order and then ask these people to give
me their judement as to the priority. On that basis T would base the
final list and start at the top of the list. Of course, if the first person
asked aoree~todoit, that would shorten the period.

T ought to add one other point, though. that T left out vesterday.
I have been thinking about it since. It would seem to me, the more we
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have been pursuing this effort, it is a more necessary step than I had
believed it might be. That is, that I believe that an FBI inquiry should
be requested before an individual is named. While it is only a pre-
caution, I think it is a necessary precaution. That will take some time.

Senator Baym. What is the estimate? Are we talking about 1 weck,
2 weeks, 3 weeks, 4 weeks?

Secretary Rrcmarpson. I would ask them to give this absolute top
priority. I am sure they will cooperate in this. And I would hope that
1f we could have agreement by some person to do the job so I could get
his name to the FBI by early Monday, that they could finish by the
end of the week.

Senator Kexnepy [presiding]. Would the Senator yield?

Senator Bays. Yes.

Senator KexnEepy. Is there any reason why you could not give us
the list? You are giving it to the heads of the bar association; why can
you not give it to the Senate Judiciary Committee

Secretary Ricrarpson. There is no reason I could not give you the
list following my contact with these bar association heads and others.

Senator Kexxepy. But I mean you are asking the bar association to
give their advice on it; why not ask the Judiciary Committee ?

Secretary Ricuarpson. I would like to think about that. I certainly
have no problem with asking individual members of the Judiciary
Committee. I am not sure that it would be a good idea at that stage
to malke the list public.

Senator Kex~epy. Why not ¢

Secretary Ricmarpson. The only concern T can see is that none of
these people have been approached at this point. They do not know
whether their names are on the list or not.

Senator Kennepy. How could they be anvthing but complimented
by being one of four or five names on the list? How could they have
anything but the highest regard for being considered for perhaps one
of the most important opportunities for public service that has come
in this country and certainly in this centurv. How could anyone feel
anvthing but complimented by being on the list ¢

Maybe we could not acree on the particular order. Mayvhe there
would be a difference in view of it, but perhaps not. Perhaps it would
be otherwise.

Should not the judoment of the members of both sides of the aisle in
this be carefullv considered by you, just as the former bar association
presidents or others?

Secretary Ricrarpson. I certainly would be willing to invite com-
ment by members of the committee.

Senator Kex~xrpy. How will we know—how can we comment if we
do not get the list ?

Secretavy Ricmarpsow. I think it is one thino to comment by mem-
bers of the committee individuallv. I think it is quite another at that
stage to ask the committee as such, on a list of six to eight names, to
take any formal action as a body. That could create considerable
problems.

Senator Kexxrpy. Well. could vou not make the list available to
the members of the committee and then solicit their views even on a
part of it ?
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Secretary RicuarpsoN. Yes, I could do that. T would be glad to do
that.

Senator KennNepy. Thank you.

Senator Baym. Concerning the prosecutor and the powers that he
would be given, do you intend that he have the power necessary to
intervene and affect the course of action of proceedings that may al-
ready be in process elsewhere in the country with respect to the indi-
viduals involved in his investigation? I note that two principals were
indicted today in proceedings going on elsewhere. It seems to me that
if we really want justice to prevall, we want somebody, maybe the
special prosecutor, to have the authority to see to it that all these cases
are pursued consistently and diligently. Unless he had the authority to
intervene, that might not always be the case.

Secretary Ricmarpson. I agree with that. He ought to have more
than the authority to intervene, in my view. He ought to have all the
authority that would normally be vested in the Chief of the Criminal
Division with respect to the type of cases—and I tried to characterize
those earlier today—wherever in the country, that fall within the
area delegated to him.

Senator Baym. In considering the executive privilege problem, I
listened to and read the description you gave to Senator Kennedy re-
garding the course of action to be followed by the special prosecutor.
In the event the executive privilege question were raised, he could ask
for it to be waived by the White House, and then, if privilege were
not waived, he would ask for a judicial determination. Is that a fair
assessment ¢

Secretary RicmarpsoN. Yes, it is.

Senator Bayn. Well, in trying to determine what ground rules the
special prosecutor would apply himself, would he be bound by the
ground rules of executive privilege as laid down by the White House ?

Secretary RrcmarpsoN. No. And, of course, the White House has
not laid down any ground rules applicable to when it would waive the
privilege. The scope of the privilege is, I take it, much broader than
the scope of the situations 1n which it would be insisted upon.

Senator Bayn. What would be the criteria used by the special prose-
cutor in determining how far to pursue and when to ask for judicial
determination of privilege? .

Secretary Rrcuarpson. In the first instance, I assume—certainly it
is what T would do in his shoes—I would first seek to determine
whether I believed that the privilege had properly been invoked. I
would ask, in effect, does the privilege extend to this type of informa-
tion, and in his position he should draw that line narrowly and be pre-
pared to argue, if he believed that were so, that the line had been
drawn too widely, that the privilege did not apply.

I would secondly argne, and I would expect him to argue in that
case, that in any event it should be waived.

And finally, this would be an issue ultimately for the court, whether
weighing the public interest involved, there could nevertheless be
asserted a basis on which to require the testimony.

This brings us to a legal issue that I cannot give the answer
to, really, what would the court do in that case? But, in any event,
what I am saying is that the prosecutor should, in my view, if he be-
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lieves the evidence is important, press to get it by all the legal means
available to him.

Senator Bay1r. Well. would he have the final determination, then, as
well as the complete authority? Would he have the final authority in
the area of determining when to proceed with all diligence?

Secretary Rremrarnsox. Yes. And as T said earlier, in this case the
fact that he believed the evidence was material on the ore side and the
fact that the White House would have the opportunity to be repre-
sented by a counsel if there were any problems—means to me that this
1s an area where T would have no occasion at all to interpose any inde-
pendent judgment. ) o

Senator Baym. This morning, in discussing campaien violations
with Senator Kennedy. you suggested that prosccution of most of the
violations of the act should be left to the Justice Department. As I
recall, vou specified White House staff members who mav be involved.
the personnel of the Coomittee to Reelect the President, and admin-
istration officials, as the individuals whose campaicn violations would
be the responsibility of the special prosecutor. Is that a fair assess-
ment of that testimony?

Secretary Ricmiroson. Yes.

Senator Bavir. T wonder about one individual that T am not sure

fits in there at all. and I wonder how you could broaden the authority.
I do not know that this is relevant, but suppose vou had someone like
Mr. Kalmbach. who I do not think fits into any of those categories and
may not be involved at all, but certainly has had his name bandied
around a little bit. Suppose you have someone like that who has not
been on the payroll of any of those other three categories. Ts the special
prosecutor going to have the power to proceed against that individual,
or will that be left to the Justice Department ?

Secretary Rrcmiarpson. No, he ought to have responsibility in such
a matter. very clearly. I think. AsTsaid carlier, if there is any common
denominator that ought to run through or characterize the matters
delegated to him, it would be some sort of White House involvement,
and in the case of Mr. Kalmbach, he has apparently acted in some
capacity as counsel to the President.

Senator Baym. Let me ask you a question or two relative to the dis-
cussion yesterday with Senator Kennedy concerning your lunch with
Mr. Krogh. T want to refer here to a specific response, in which you
sald you were informed that the decision to turn over the memorandum
in question to Judge Byrne was made sometime during the week of
April 15.

Is that accurate?

Secretary Ricuarpson. Yes, although T checked since yesterday and
I find that the decision was made later than that. It was made about,
I think, on April 24.

Senator Bayw [presiding]. May T ask you to tell the committee what
information you found overnight that changed the date by a good
week as far as the decision is concerned? T think this is relevant. inas-
much as there have been allegations that there was some pressure being
exerted to keep a report from being made at all. The time span between
the middle of the week of April 15, say April 17 or 18, and April 26,
when it was finally received by Judge Byrue, makes one ask the ques-
tion: Why did it take so long?
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Seeretary Ricrrarpsox. What happened was that—I checked my
notes, that is how 1 found the difference in the date-—wliat happened, I
believe, was that the Assistant Attorney General in the 1 alergute case,
My, Silbert, on April 18 brought to the attention of Henry Peter-
sen, the Chief of the C'riminal Division, who had been given general
support for all Watergate matters or related matters, that John Dean
had given him, Silbert, information about the break-in. o

Ilenry Petersen checked around to see if any information deriving
from the brealk-in had found its way into the /27/sberg cuse. Ie got neg-
ative answers to that, so he has told me, and he reported this to the
Attorney General, I think on the 24th. The Attorney General and he
concluded that theyv should bring to the attention of the President their
judgment that the circumstances then calied for calling the situation
to the attention of Judge Byrne. On \pril 24, notice of it was sent to
Judge Byrne.

Senator Bayrr. Then the decision was not made the week of April 15,
as we discussed yesterday ?

As I recall the conversation between you and Senator Kennedy ves-
terday. you said that Mr. Krogh had the opinion that national -e-urity
data was involved in this situation and should not be made public. Is
that accurate?

Secretary Ricaaroson. I said that Krogh had a general understand-
ing that the matters he was working on in the plumbing operation
were matters that affected the national security. His affidavit goes into
this to considerably greater length than he did in his conversation
with me.

The Ellsberg psychiatrist break-in was an act undertaken as part of
the plumbing operation. So he felt that it was subject to a general
injunction against disclosures of these national security-related
activities.

Senator Bayw. Did he indicate any specific conversations he had, or
when you had lunch did he mention to you the precise time it had been
brought to his attention ?

Secretary RicuarpsoN. No, he did not. I should perhaps have antici-
pated yesterday that this would come up, but I had not checked my
notes before yesterday’s hearing. I have since checked them and he
did not mention any data or any specific source of this, except that the
President was the original source of the understanding, of his under-
standing, that they were matters involving the national security.

Of course, he knew that, in any event, from the specific leaks that
he was asked to investigate. Whether there was any subsequent con-
versation with anyone which applied specifically to the break-in itself,
I donot know.

Senator Bays. But it was his opinion that the ultimate authority on
whether or not to disclose was the President himself ?

Secretary Ricmarpson. Ultimately, yes, and originally. But I do
not know, and he did not tell me that this was true with respect to the
break-in. So far as I know {from any other source., the President did
not know about the break-in until some fairly recent date, but exactly
when, I am not sure.

Senator Bayn. In his discussion with you, did Mr. Krogh distin-
guish between the kind of information that he was under orders not to
disclose and that which could be disclosed / We had one bit of infor-
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mation involving a break-in and another bit of information involving
CIA involvement. It seems to me the latter might very much be a
matter of national security and the previous matter might not.

Secretary Ricuarpson. He did not draw any such distinction, no.
Since yesterday, I have also read his affidavit and the affidavit s, al-
though certainly more detailed, entirely consistent with what he said
to me. The affidavit does explain more fully than he did to me what he
meant by the national security relationship of all this. I am not aware
of any, he did not make to me any distinction between CIA or any
other aspects of it.

As I understand it, the only relation CIA had to it was with respect
to furnishing cameras and perhaps other equipment, and that was
incidental to the break-in operation.

Senator Bava. Let me ask you one matter that involves another
duty that you will have as Attorney General. I have thought long and
hard about whether to proceed on it or not, but I do not know how else
to get some action. It involves testimony that took place before this
committee earlier, in which promises had been made. Of course, you
had nothing to do with those promises. Others did who are no longer
with us. I would like to see if it is possible for you in good conscience
to make the commitment that some of these other gentlemen made but
have not honored. I bring it up now only because I am very sensitive
about the criticisim that has been heaped on Congress that we have not
been diligent in protecting our rights. This is an area where wé have
had disagreement with the executive branch.

Let me just cite from the record so that I will not get the dates
wrong, and then ask you to comment. See if you can do what your
predecessor promised.

In June 1972, at the conclusion of the hearings that this committee
conducted on the nomination of your predecessor, the Judiciary Com-
mittee, by, I think, unanimous vote, referred the record of those hear-
ings to the Justice Department for review as to any perjury that might
have been committed. The committee asked for a report of this in-
vestigation in, I think it svas, 30 days. On July 31, 1972, the chairman
received a letter from Deputy Assistant Attorneyv General Shapiro
saying that the review was incomplete but was receiving priority
treatment.

On October 2, 1972, feeling that anything receiving priority treat-
ment should have been finished by then, I personally addressed a let-
ter to the Attorney General. I requested that a report of the investiga-
tion be forwarded to the committee. To this date, I have received no
reply whatsoever to that letter. :

On March 7, 1973, just a short time ago, during the course of the
committee hearing on the nomination of Mr. Gray, Senator Byrd
asked Mr. Gray about the progress of the investigation and Mr. Gray
rephed. and I quote: “Our {fivegtigation is virtually complete and full
reports have been furnished to the Department.”

Mr. Gray further testified that the matters had not been referred
to the FBI—he had not even had it—until December 5, 1972, over 5
months after the committee’s request.
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In spite of Mr. Gray’s testimony, thereafter the Chicago Sun-Times
reported on March 29, 1973, that it had contacted at least six poten-
tially important witnesses and none of them had even been inter-
viewed by the FBI or by the Department of Justice. These included
names such as Geneen, Reinecke, Hunt, Sloan, and Hune. Now, I am
concerned about this.

The testimony that we had from Mr. Mitchell, in response to cer-
tain questions by Mr. Kennedy relative to party responsibility, denied
any responsibility. This is in direct conflict with what he had said
publicly about certain meetings which he held, and in which meet-
ings he now admits that the subject matter of bugging had come up.
This testimony is in the transcript, and I don’t believe I have to read
it to you.

Now. I would like to ask you, Mr. Richardson. if you can give us
any status report on this investigation, or if you can give us a date
or reasonable estimate as to when the committee can get the results
of this investigation? We feel it may indicate that there is a definite
possibility that perjury was committed before a committee of the
U.S. Senate by an official of the executive branch.

Secretary RicmarpsoN. I certainly can’t give you an immediate
commitment as to when it can be done, Senator Bayh. because I really
do not know anything about it. But T will find out and get back to you
on this in a few days with a specific estimate of what remains to be
done and when it can be done.

Senator Baya., Thank vou very much. Mr. Richardson.

The CrARMAN (presiding). Senator Thurmond ?

Senator Truuraoxn. Thank vou, Mr. Chairman.

Mr. Secretary, you have been here for some time and I will be
very brief.

Do I conclude from what you have said that you have decided, made
a decision, to appoint a special prosecutor in the event you are con-
firmed to handle the Watergate matter ?

Secretary Ricaarpson. Yes, that is correct, Senator.

Senator TrurMoND. Or are you considering it ¢

Secretary Rrcuarpson. No, I have definitely decided to do it.

Senator TaurmonD. You have definitely decided to do it.

Now, as I construe, under our structure of government—where the
Congress makes the law, the executive branch administers the la,
the judicial branch interprets the law—a responsibility of this kind
falls in the executive branch and falls in the Justice Department. Is
that correct ?

Secretary Ricuarpson. Yes, I believe it is.

Senator THURMOND. So it is the responsibility of the Attorney Gen-
eral, who is head of the Justice Department, to perform a duty of this
kind ?

Secretary Ricuarpson. Yes.

Senator TrurMoND. The law imposes this upon you, as I construe it;
you have no question of choosing whether you do it or not, the law
1mposes this burden upon you. Is that the way you construe it ¢

Secretary RicrarpsoN. Yes, it is.

95-389—73——5
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Senator THUrRMOND. The only other alternative would be for the
Congress to pass a special law and set up a special agency to provide
for the handling of the Watergate affair. Is that your opinion /

Secretary RicuarpsoN. Yes, that is my opinion, Senator Thurmond.

Senator TrurmMonp. And your recommendation is that you be
allowed to handle it under the present law and that you will appoint
an independent special prosecutor ?

Secretary Ricrarpson. That 1s correct.

Senator TuurmonD. I presume if that is done, of course, you will
choose a man whom you feel is objective and will first seek the truth?

Secretary RicaarpsoN. Yes, absolutely.

Senator THurMonD. And that you will choose a man who is fearless
and fair?

Secretary Ricaarpson. That is absolutely right.

Senator TaHURMOND. Now, if this matter were taken out of the hands
of the Justice Department and were turned over to a special agency
created by the Congress, then who would make the appointment of a
special prosecutor in such a case? It would either be the President or
the Attorney General. I presume ?

Secretary RicmarpsoN. Yes, I must say I do not know any other
way to create an appointing authority.

Senator TaursmonD. In other words, any way you look at it, either
you or the President ultimately would have to choose the special
prosecutor?

Secretary Ricrarpson. Yes.

Senator TrrurMoxDp. Am I not right ?

Secretary RicuarpsoN. Yes, that follows.

Senator TareMoND. So those people would have felt that the Pres-
ident had around him some people who might be indicted and would
feel that possibly he was close to those people. would they not be as
well satisfied if you made the appointment ?

Secretary RrcuarpsoN. I think that is true, Senator Thurmond,
subject. of course, to the understanding that I previously described,
that this committee would have the opportunity to interrogate him
and that I would welcome a resolution by the Senate expressing its
confidence in him.

Senator TaurMonD. In other words, the person you choose would
be allowed to come before the Senate and be questioned if the Senate
Judiciary Committee decided to doso?

Secretary RicrarpsoN. Yes.

Senator Trmurmonp. In fact, you would like for that to be done?
Would vou like to take the Senate into this matter as a partnership
with vou?

Secretary Rrcrarpsox. I would. I think that would help achieve
the obljective of confidence in the process which I know from all the
previous colloquy with this committee is our common goal.

Senator Tutrmoxn. And if there were serious objection on the part
of the members of this committee to the person vou chose, would vou
feel. even though vou mayv not have to. would you feel that it is a part
of wisdom and discretion that you choose someone else who would
meet the approval of this committee ?
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Secretary Ricmarpson. That is correct, Senator Thurmond. I think
1t puts it very well, as a matter of fact.

Senator THurMoND. Mr, Secretary, I just want to say that I have the
utmost confidence in you and your integrity and it is my judgment
that whoever vou choose will be a suitable person who, as I described,
will be a person who will seek the truth and who will be fearless and
fair. I presume that it would be your desire that that person, in seck-
ing the truth, would shicld no one and would show no discrimination
wgainst anyone, and would prosecute this case regardless of who was
atfected in any way, shape, or form ¢

Secretary RicHarpsoN. Exactly.

Senator TaTrrMOXD. I have no other questions, Mr. Chairman.

The Cuamrman. We will recess now subject to the call of the Chair.

[Whereupon, at 4:30 p.m., the committee was adjourned, subject to
the call of the Chair.]



NOMINATION OF ELLIOT L. RICHARDSON TO BE
ATTORNEY GENERAL

MONDAY, MAY 14, 1973
U.S. SENATE,

COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursuant to recess, at 10:40 a.m., in room 2228,
Dirlgfien Senate Office Building, Senator Philip A. Hart (chairman)
residing.
P Preserﬁ:: Senators Hart, Kennedy, Bayh, Byrd (of West Virginia),
Tunney, Hruska, Scott, Thurmond, Cook, Mathias, and Gurney.
Also present: John H. Holloman, chief counsel, and Francis C.
Rosenberger, professional staff member.
Senator Harr. The hearing will be in order.
Good morning, Mr. Secretary.

TESTIMONY OF ELLIOT L. RICHARDSON—Resumed

Secretary RicHArDSON. Good morning, Senator.

Senator Hart. The Senator from California.

Senator Tun~Ey. Thank you, Mr. Chairman.

Mr. Secretary, over this past weekend, you attempted to contact
several and presumably all members of this committee to share with
them privately a short list of potential nominees for the special pros-
ecutor. It 1s my understanding that you sent this same list to the
president of the ABA, to the president of the American Trial Lawyers
Association, and the former Chief Justice, Earl Warren, pursuant to
a plan that you outlined before this committee on May 9.

I would also add that your activities over the weekend seemed to me
to be consistent with your statement on May 10 that you would share
the names with members of the committee. I apppreciate your doing
that.

However, as I indicated to you on the telephone last evening, I have
doubts that even the best nominee in the world could perform under
ground rules as I perceive them to have been set forth thus far in your
testimony before the committee. You have stated repeatedly to every
Senator of this committee who has questioned you that you must re-
tain ultimate responsibility for the decisions of the special prosecutor.
A number of Senators have argued against this position—Senator
Ervin, for example. cited to you the example of the Teapot Dome mat-
ter, when Congress took the whole issue out of the hands of the De-
partment of Justice and put it in a special prosecutor nominated by a
new President, because President Harding had died, and made these
men subject to Senate confirmation.

(65)
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In the words of the joint resolution in that case, the special prose-
cutor:

Shall have charge and control of the prosecution of such litigation, anything
in the statutes touching the powers of the Attorney General or the Department
of Justice to the contrary notwithstanding.

Senator Hart went on to talk at length about appearances and, as
he put it, in my opinion very well, on page 33 of the transcript:

Senator HART. I do not know to what extent you have worked with some of the
individuals in the White House during the period you were in HEW ; certainly
to some extent on policy, on budget. I am not suggesting that you know Mr.
Mardian or Mr. Mitchell as closely as Mr. Kleindienst did, but they are not un-
known to you. But regardless of the personal relationships which might be the
basis for a decision to recuse, you will become the head of the Department of
Justice by appointment of the President. which department would be investigat-
ing itself in final judgment if you retain final judgment. This ix the hangup. It
is for that reason that I suggest that you would be institutionally suspect or
that there is institutional grounds for recusing. If the special prosecutor does
not have the ultimate say with respect to Watergate, why take the job or why
appoint one?

I would like to add an additional angle to Senator Hart's point. If
the President is in no way implicated in the planning or cover up of
what has now come to be known as the Watergate disaster, he does
deserve a clean bill of health from someone who owes him nothing
and who the American people understand owes him nothing. It seems
to me that unless we can establish ground rules for the special prose-
cutor which give him complete, final, and ultimate responsibility for his
decisions, no matter who takes the job, he will have inadequate tools.
Thus to me, it is premature to comment upon your choice of names
or to confirm you or your nominee until we have the ground rules that
I suggest.

Do vou have any comment on that?

Secretary RicrarpsoN. Yes, Senator Tunney. I think the committee
is entitled to be satisfied as to the ground rules. and a good deal of the
colloquy since Senator Hart opened up this subject has been devoted
to just that question. I have also, in the light of the discussions with
members of the committee, been worl-ing on a refined version of the
initial ground rules I started with. I think that the committee should
have before it when it interrogates the recommended special prosecu-
tor a piece of paper setting forth what is in effect his job description
and which deals specifically with the jssue of his independence.

Just to restate once more the elements of the problem, we have a
statutory position of the Attorney General which does. in effect, give
ultimate responsibility to the Department of Justice, to the Attorney
General. Second, we have some very strong practical reasons why it Is
not desirable to create a special new agency. I will not go into those
considerations now, but I think they are important and Senator Hart
evidently agreed that this was so at the point where we were first dis-
cussing this issue.

That takes you, then, to the question of whether as Attornev Gen-
eral, I should not in effect be disqualified, since this would be the only
remaining means whereby I could be divested of ultimate statutory
responsibility ; hence the discussion as to whether or not I should
recuse myself,
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I gave reasons then why I did not feel that I should disqualify my-
self. Whether or not I think an individual should be disqualified in
dealing with a given matter does, in the end, T think, turn on the mat-
ter of whether or not he feels that he lacks the degree of objectivity
necessary to deal with it fairly and impartially. T could not honestly
disqualify myself in this instance. Indeed, 1 f(\,{t that I were disquali-
fied, as I said at the time, I should not have allowed my name to be
submitted as the nominee for Attorney General at all.

So that takes you, then, to where we are now. That is, how can we,
consistent with the ultimate statutory responsibility of the Attorney
General, nevertheless give the special prosecutor a degree of independ-
ent authority sufficient to be satisfying to you and the committee and
be satisfying to the general public that he really does have the author-
ity he needs to do the job, and a lot of discussion since has been
focused on that issue.

Now, I drew a distinction at one point between ultimate authority
and full authority. I have been developing language which would, in
effect. make clear that the special prosecutor would have full authority
to do the job entrusted to him and this leads you then to what do you
mean by reservations of ultimate authority ? 'This is the subject devel-
oped at some length, most recently in colloquy with Senator Bayh.
And T said in effect that so long as the special prosecutor was dealing
within the scope of the subject matter delegated to him and as long as
he was dealing with it in a responsible way, I would have no reason
to interfere and would not undertake to second-guess him; that he
would, for all practical purposes. be in full charge and that the only
conceivable kind of situation in which I might interpose my judgment
is where he was in fact acting arbitrarily or in some manner beyond the
pale of reasonable judgment.

I said that was a likelihood so remote as to be practically incon-
ceivable, given the character and background of any individual who
would be chosen for this job.

That is where it stands as of the moment. As I said, I think that be-
fore—at least no later than—the time when you interrogate any person
nominated for this role, you should have before you. and I would ex-
pect to have no later than that, a written outline of the duties and re-
sponsibilities that this individual would have.

Senator Tux~ey. And as I understand it. vou believe that the in-
dividual should participate in the drafting of this written under-
standing ?

Secretary Ricmarpson. Yes. I think he should have the opportunity
to make some changes in it and be satisfied that he does have a suffi-
cient degree of authority to do the job.

Senator Tux~yey. And it would be my assumption that we on this
comiittee would have access to that written understanding prior to
the time of your confirmation.

Secretary Rrcrarpson. That is, of course, up to the committee and
the Senate. I would make it available to you, as I sald, no later than
the time when the nominee appears before you. And I think at this
rate, it is unlikely that I would have been confirmed by then and it
may be that the Senate would feel that it would not want to act before
then. If so, then, of course, vou would have seen this first.

I could—well, let me pause there.
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I go back to one detail in your outline of the procedure followed
which I think I should correct for the record. I did tell you that I
proposed to invite comment by former Chief Justice Earl Warren
and T did so, but he declined. He said that while as a retired Chief
Justice he could no longer sit on the Supreme Court of the United
States, he is available to serve, to sit on any other matter, and he felt
that in view of this, it is conceivable that he might be asked to sit on a
matter arising out of these investigations, so he did not wish to be
consulted.

Senator Tunney. Mr. Secretary, from what I understand from your
testimony today and what you said prior to today, you would in no
way, in either your written understanding with the special prosecutor
or thereafter, try or attempt to preclude an investigation by the spe-
cial prosecutor of any potential relationship of the President himself
to the facts that are being developed.

Secretary Ricmarpson. That is correct, I did say that.

Senator TunNEY. And he necessarily would have the authority to
proceed with the investigation as he determined necessary in relation
to this specific point, the President’s involvement or lack of involve-
ment ?

Secretary RicHARDSON. Yes.

Senator TunnNey. And I think it is clear to you that every member
of this committee is most sincerely hopeful and desirous that such in-
vestigation would indicate the President was in no way involved,
either prior to or subsequent to the fact of Watergate, and was not in-
volved with any coverup. But it is important, I think, that we have
an understanding that this special prosecutor would not be inhibited
in any way in his investigation.

Secretary Ricmarpson. Absolutely. I also said in this connection
that the special prosecutor would be solely responsible for dealing
with any issue, of executive privilege, subsequent to the extent that it
might require, of course, adjudication by a court, and that in this
context, I thought that the 1ssue under all circumstances could ap-
propriately be dealt with in that way without any involvement on my
part, because the special prosecutor would be charged with finding
out all the facts and a responsibility to do that, and insofar as any
claim of privilege is concerned, the President would be represented by
his own counsel.

Senator Tun~EY. I would just like to make sure that I understand
that response clearly. Traditionally, it is the Attorney General of the
United States that interprets for the executive branch the dimensions
of executive privilege; is that not correct ¢

Secretary Ricmarpson. Yes, it is correct.

Senator Tun~EY. In this particular instance, however, it would be
the counsel to the President who would make this interpretation
rather than you as it relates to this specific investigation ?

Secretary Ricaarpson. That is correct.

Senator TuxNEY. And from the point of view of the investigation
and a potential challenge to the interpretation of executive privilege
that was made by the President’s counsel, it would be the special
prosecutor that would develop the legal theory or make the decision as
to whether or not the executive privilege claim to the special counsel
by the President was an accurate reflection of the law ¢
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Sceretary Ricmarpson. Exactly. And if the special prosecutor con-
cluded that the claim of privilege was not adequately founded, then he
could, on his own initiative, proceed by whatever he felt to be appro-
priate court action to procure an answer to the question.

Senator Tux~ey. Throughout your testimony, you have repeated
that the law mandatorily requires you to take the ultimate responsi-
bility for the special prosecutor. What law are you referring to there?

Secretary Ricmarosox. This is the statute which gives responsibility
for the administration of the Department of Justice to the Attorney
General.

Senator TonneY. Do you have any specific references there?

Secretary Ricmarpson. It is 28 U.S.C. section 516 and section 519.
Section 516 says—

Except as otherwise authorized by law, the conduct of litigation in which the
United States, an agency, or officer thereof is a party, or is interested, and secur-

ing evidence therefor, is reserved to the officers of the Department of Justice,
under the direction of the Attorney General.

Section 519 says—

Except as otherwise authorized by law, the Attorney General shall supervise
all litigation to which the United States, an agency, or officer thereof is a party,
and shall direct all United States Attorneys, Assistant United States Attorneys,
and special attorneys appointed under Section 543 of this Title in the discharge of
their respective duties.

Now, of course, you could otherwise authorize by law, but that
brings us back to the problems of what kind of a separate authority is
vested in the special prosecutor. The problems here become problems
essentially of practicality with respect to other personnel of the Crimi-
nal Division; how does he get and exercise direction over them?

What about the Federal Bureau of Investigation? What about the
U.S. attorneys and so on?

So I think there are good reasons why practically, since we cannot
define precisely in advance very well exactly the areas of the man’s
jurisdiction or know clearly enough just what the staffing requirements
are, it is better that he be in a position where he is in effect exercising
full delegated authority over these matters. I would expect that the
job description would stress his powers in terms of the full authority,
which I think is not inconsistent with the statutory language I read
to you.

Senator Ton~NEY. As T understand your testimony, you feel that you
can recuse yourself from the decision as to whether or not executive
privilege should apply in any specific case, and yet you feel reluctant
to rescue yourself from the entire case on the grounds that you have
statutory responsibilities.

Secretary Rrcmarpson. No, I would not put it quite this way. It is
not a question of recusing myself, which I take it means disqualifying
myself. It is a question, really, of what residual role rests in the At-
torney General in the situation where authority has been delegated to
somebody to do a job.

Now, 1n the practical situation, this man would have the authority
to do what he needs to do. I have said that I would want to be kept
generally informed, that he ought to feel free to consult me, but that
in reaching a given judgment about whether to indict or whether to
grant immunity and so on, he would not have to do so; that I would
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not undertake to exercise any veto power over what he did. So that
the executive privilege simply becomes a special case of this and there,
it seems to me that given the fact that the President would be repre-
sented by his counsel and that the privilege is peculiar to him as Cthief
Executive in any case, there would be no basis for my saying as to this
that T would expect to exercise any specific responsibility at all.

In the case, on the other hand, where the issue is one of judgment
internal to the Department, where no opportunity exists for people
affected to be represented in the decision, I would not, as I said, insist
on being consulted, but 1 would feel that it was appropriate if the
special prosecutor wished to do so, to consult me, and I would fcel
free to give him my views.

But, we keep coming back to the point, and I think we should keep
coming back to the point, that I am not going to tell this man how
to do his job.

Senator Tuxxney. Well, that leads into another question which I
had, and it is based on a letter that was published in the New York
Times, Sunday, May 6, 1973, written by W. Houston Kenyon, Jr. T
would like to have it included in the record at this point.

Senator arr. Without objection.

Senator Tunxey. I would like to read from it:

To the Editor: The demand that President Nixon appoint an “independent
prosecutor,” as in the Teapot Dome case, is not answered by his appointment
of Elliot Richardson as Attorney General.

Watergate and Teapot Dome are horses of a totally different color. In Teapot
Dome there was no evidence and no credible rumor that any or the bribe money
reached the pocket of President Harding. A wise Providence removed him from
the scene before the ugly story began to break. The appointment of an “inde-
pendent prosecutor” became the duty of his successor, Calvin Coolidge.

Coolidge discharged that duty by appointing a two-man team—Atlee Pomerene,
ex-Senafor from a Western state (Democrat), and Owen J. Roberts, experi-
enced Philadelphia trial lawyer (Republican). Neither of these men had been
in any way identified with the Harding Administration or with Coolidge. The
results of their prosecutions commanded total public respect.

Watergate ix different. Here the charges of criminal activity involve the Presi-
dent’s immediate circle of personal advisers. His only reply has been an earnest
television assertion that he was an innocent bystander to these events and wholly
unaware of the action being taken by his advisers to advance his interest.

The inescapable new fact in Watergate, not present in Teapot Dome, is that
the charges of illegal action lead so close to the Oval Room of the White House
as to put Richard Nixon personally in the dock of history as one suspected of
complicity in one or both aspects of the illegal actions.

Elliot Richardson, while a man of ability, experience in government and high
moral principle, is one of the Washington coterie of devoted men who have served
Mr. Nixon faithfully in the posts assigned to them. If Mr. Richardson were.
after lengthy investigation, to assure the nation that he could find no evidence
implicating Mr. Nixon with knowledge of Watergate or the cover-up, it would
be unlikely that this assurance would be accepted by all hands as the last word
on the subject.

Thus, it devolves upon the legislative branch to provide the independent prose-
cutor for which the situation so urgently calls. The precedent of a joint Demo-
cratic-Republican team where the individuals are independent and not con-
nected with the Administration or the President, shows what would restore the
President’s credibility and public respect if it were able to conclude that there
is no evidence to implicate the President personally.

If Mr. Nixon is well advised, and his innocence can be established, he should
welcome the appointment of such a bipartisan team under legislative auspices.

Mr. Houston Kenyon, who was a special assistant to the Attorney

General under President Coolidge and was in charge of the Govern-
ment’s investigation and court action in the Salt Creek case which
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came out of the Teapot Dome, has suggcested that the Congress should
appoint the special prosecutor.

What are your thoughts on the points that Mr. Kenyon makes,
one with respect to your ability to give to the country satisfaction
that the President is not involved after a thorough investigation, and
secondly with respoect to the importance of the Congress appointing
the special prosecutor?

Secretary RicmiarbsoN. One, I would feel able to do an honest job
of investigation and render an honest report or take whatever other
actions were required including the initiation of the prosecution.

But sccond, T recognize the need for a greater degrec of public as-
surance on this score because 1 have been a part of this administra-
tion. This is the reason fundamentally why, in the first instance, I
have proposed the appointment of a special prosecutor.

Third. T would not in any case therefore, given the appointment of
a special prosecutor, expcet the Congress or the American people to
rely on my assurances that the President or anyone else had not been
involved in, guilty of, or implicated in some wrongdoing.

The assurance on this score would have to rest on the character and
integrity of the special prosecutor himself. There may be some need
at some eventual stage in this for a final report that does involve
participation by several people who could review the minutes of the
grand jury proceedings, the transcripts of evidence taken in court, the
reports of investigations, and the conduct of the special prosecutor.
This seems to me a question that is still quite a long way down the
road, but it is a possibly desirable step, partly because the criminal
processes in themselves are not a complete and wholly accurate way
of developing all the facts. One of the problems inherent, of course, in
the criminal process is that there must be proof of guilt beyond a
reasonable doubt. As a prosecutor myself, T have always believed that
the fairest standard of determination of whether or not to seek an
indictment was whether the evidence would have been sufficient if
presented in open court and if not rebutted to justify the judge’s
submitting the case to the jury. Now, these can be quite difficult deter-
minations. And of course, they are determinations required by con-
siderations of fairness in the criminal process. But it might be desir-
able at some eventual stage for a report to be made that was not di-
rected toward the objective of the prosecution at all.

At any rate, these are basically my thoughts on this and T think
that the end to be sought is clear. That is that the special prosecutor
must have a degree of authority and responsibility and independence,
and staff resources that can, taken together, give confidence that he is
going to be in a position to do this job.

Senator Tu~NEey. Title 28 of the United States Code, section 515,
discusses the authority for legal proceedings under (a) :

The Attorney General or any attorney specially appointed by the Attorney
General under law, may, when specifically directed by the Attorney General,
conduct any kind of legal proceeding, civil or criminal; including grand jury
proceedings and proceedings before committing magistrates, which U.S. attor-
neys are authorized by law to conduct, whether or not he is a re<ident of the
district in which the proceeding is brought.

In reading that, I do not see a requirement that the Attorney Gen-

eral retain ultimate responsibility over decisions, but as I understand
your answer, you do.
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Secretary Rrcmarpson. I am sorry, what language were you
reading ? _ _

Senator Tunney. I was quoting from title 28, United States Code,
section 515. I have it down here. )

Secretary RicmarpsoN. Yes, that is the one I was reading from.
Here it is.

Well, I read from 516 and 519.

Senator Tun~ey. Right. I am reading from 515.

Secretary RicuarnsoN. Yes, I have that here. _ )

Well, of course, this is the section that I would use in vesting au-
thority in the special prosecutor. '

Senator Tunney. Well, the question is whether or not there is an
implied provision there that the ultimate responsibility or authority
should rest with the Attorney General in this kind of a situation.

Secretary Ricmarnson. Well, it says, “Or any attorney specially ap-
pointed by the Attorney General under law.” I think the answer to
this is that the person specially appointed under law must, in some
sense, be exercising authority delegated to him. I think it can be a
full grant of authority and I would propose such. But I do not think
it is a grant of authority that divests the grantor of the delegated au-
thority from ultimate responsibility. I have tried to keep a distinction
here between the ultimate responsibility vested in the Attorney Gen-
eral of the United States and the authority of this man to do the job.
So I take these sections read together. . . )

To put it another way, the very act of delegation, I think by defini-
tion, is one which is distinguishable from the abdication of responsi-
bility, and this is really what this is about. The delegator of authority
in any situation that I know of cannot thereby divest himself from
responsibility ultimately for what the person exercising delegated au-
thority does.

Again, I have tried in these hearings to make clear that if I have
appointed somebody and given him full authority, I would retain ulti-
mate responsibility not simply regarding the manner in which he ex-
ercised his delegated power, but in standing back of what he did.

Well, T think I have said it.

Senator TuN~EY. But conceptually, if it is true that once you are
confirmed by the Senate, you are the Attorney General, you can be
dismissed by the President and you have the power to dismiss the
special prosecutor, then the President has the power to dismiss the
special prosecutor, too, has he not ¢

Secretary RicHARDSON. No. No, that does not follow. He could dis-
miss me, but the special prosecutor would be my appointee, in this
case an appointee who, although not technically confirmed by the Sen-
ate, would still have been the subject of full opportunity for the Sen-
ate to satisfy itself as to his qualifications. And if I were directed to
fire him and I refused, and I would refuse in the absence of some over-
whelming evidence of cause, then the President’s only recourse would
be to replace me.

Now, again, these are things that in the present circumstances are so
remotely possible as to be practically inconceivable.

Let us look at the situation overall. The President is in a situation
now—and I believe this to be so, both on the basis of what he said to
me and what he has said repeatedly publicly—in which he is pledged
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to a full and thorough investigation. He is pledged to cooperate in
assuring that all the facts emerge.

Now, on top of that, he said that, I am proposing the nomination of
Elliot Richardson as Attorney General because I think you can have
some added assurance that I mean what I say which you can base on
his record and reputation. If it is necessary in addition to that to pro-
vide the ultimate reassurance deriving from the appointment of a
special prosecutor, he would have the authority to do that—and I
sald that I should do that. I believe I should, for all the reasons we
have been into.

Now. in those circumstances, given the kinds of public interest at
stake, for the President to intervene in the matter of the appointment
or the way the special prosecutor does his job and so on, would be
totally at variance with the whole approach he set forth. It just will
not happen.

I said the other day that at this stage, it seemed necessary to me to
deal with the White House institutionally at arms length as between
the Attorney General and the White House and the President him-
self, and this is a reason why, as Attorney General, T should not
exercise the responsibility normal to that office of giving advice on
claims of executive privilege, for instance. I would deal with the
President’s counsel, whoever he is—presently Mr. Buzhardt—as I
would deal with counsel for a party in proceegings involving the De-
partment of Justice. And of course, the special prosecutor would so
deal with him.

Senator Tunxey. The question has arisen of appointing a two-
headed prosecutorial team. Mr. Kenyon makes that suggestion in his
letter to the New York Times. Other suggestions have been made that
there ought to be an investigation similar to the Teapot Dome case.
What are your thoughts on that ?

Secretary RicmarpsonN. Well, I just think it is a difficult way to
operate. I think if I go ahead and propose one person, and if that
person should want some way of sharing or broadening the base of
responsibility, I would not object to it and would be willing to make
the appointment. But here we have a situation in which there are in-
vestigations or indictments and in which there conceivably could be
further indictments, involving a number of Federal districts, each
with a U.S. attorney. The special prosecutor is substituted, for pur-
poses of dealing with those U.S. attorneys and their staffs, for the
Attorney General and the Chief of the Criminal Division. He is
acting, 1n effect, as a higher authority for purposes of a number of
different prosecutions. He has the right to intervene, he has the right
to overrule a U.S. attorney. He can step into any phase of court
proceedings. ) .

Now, I think shared responsibility would be difficult practically. I
think there are examples in which it has been attempted to deal with
that kind of responsibility by subdividing it that have not always
worked well. I would think that the special prosecutor who had to get
the agreement of somebody else for every major decision would be
subject to considerable delays and so on. If they saw eye to eye, pre-
sumably, there would be no problem. But it could be quite difficult
practically.
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Senator TuNNEY. Mr. Secretary, with regard to vour list, have you
consulted with any present or former White House aides in preparing
your list of potential nominees as special prosecutor?

Secretary Ricuaroson. No.

Senator Tun~ey. Have you consulted with the President ?

Secretary Ricuarnson. No.

_Senator Tunxey. Have any of the people that I have just men-
tlé)n.ede—White House aides, the President—attempted to offer you
advice?

Secretary RicuarpsoN. They have passed me two or three names
that I was asked to consider. Names have come from a great many
sources, over 100. Actually, no names suggested by anyone In
the White House lasted as long as the final 10 or a dozen names, not
because their names had come from the White House, but because, for
ot.l%er'reasons, they failed to meet what I thought were the applicable
criteria.

Senator Tun~EY. So none of the names on the final list were sug-
gested by anyone in the White House ?

Secretary Ricuarpson. That is right.

Senator TuNNEY. Do you have anyone in the Justice Department
helping you on this matter ?

Secretary Rrcirarpsox. I have gotten some help from Mr. Dufner.
Mr. Dixon, the head of the Office of Legal Counsel, has provided help
in connection with questions involving the powers and responsibili-
ties of the Attorney General, and Mr. McSweeney has been helpful in
matters arising in connection with these hearings. And some members
of the Department of Justice have been asked for comments on indi-
viduals who have been suggested for the position of special prosecutor
who served at some point in the Department of Justice. Their com-
ments have been sought because they knew the recommended indi-
viduals and worked with them, as anyone else would be consulted who
had reason to know about the character and qualifications of a possi-
ble appointee.

That is about the limit of it. The main reliance I have placed for
help in developing this list has been on my former associate, the pres-
ent General Counsel of HEW, Wilmot Hastings, whom I have bor-
rowed with the acquiescence of Secretary Weinberger for this purpose.

Senator Tunxney. Have you received any instructions from present
or former aides at the White House or the President himself concern-
ing the scope of the prosecutor’s duties?

Secretary Ricirarpson. None at all. I have had no communication
with anybody presently in or working for the White House, nor any-
body who formerly did.

Senator Tun~Ey. Discussions or consultations?

Secretary RicuarpsoN. No, I have had no communication with any-
one in the White House on this whole subject, except on a few inci-
dental things that have come along in which I have dealt with the
counsel to the President. For instance, with respect to the FBI’s pro-
ceeding with the interrogation of individuals associated with the
Ellsberg break-in. It was important in that connection to assure that
this would go forward without any impediment arising out of the

claims of national security.
Senator Tun~EY. Was that Leonard Garment ?
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Secretary Richardson. There was no suggestion by him that there
should be any dallying. To the contrary, his position was that the
facts should be fully developed and submitted to Judge Byrne.

Senator Tunney. What 1s going to be the nature of the working
relationship between the special prosecutor as you envision it and the
Watergate prosecutor, Earl Silbert and Seymour Glanzer, who have
been directing the prosecutions now ?

Secretary Ricuarpson. That is something he will have to determine
for himself, based on his review of the case and the grand jury
transcripts.

Senator Tuxxey. He will have the power to make that decision as
to what the working relationship will be or should be ¢

Secretary RICHARDSON. Yes.

Senator TunwveY. And will all the investigations that are presently
going on now be merged under the overall direction of the special
prosecutor, including the break-in of the phychiatrist’s office 1n the
Ellsberg case?

Secretary Ricuarpson. Yes. He will, in effect, assume authority over
all of them. He will have to decide what kind of administrative rela-
tionship he wants to have to them. In the case of the break-in, I do not
know just what problems of Federal authority now remain. At any
rate, he would be in charge to the extent that there is any further action
to be taken.

Senator Tuxxey. What about the FBI’s records that are missing on
the wiretapping as it relates to the Ellsberg case? Have you given any
instructions or made your views known to personnel at the Depart-
nient of Justice as to what kind of investigation you want to have pro-
ceed to find out where these records went ?

Secretary RicmarosoN. I have made my views known, namely that
the effort to find them should be pressed. It has been pressed. And I
believe that Mr. Ruckelshaus will have some public announcement on
this sometime soon.

Senator Tunwney. The next question is how soon ?

Secretary Ricmarpson. I really do not know. This is, as far as I
am concerned, his business. He is in charge of the FBI and T have no
direct responsibility over the Department of Justice or the FBI at this
stage. I can only say that I think he wants to have a full and com-
plete and coherent account of what happened and what the results of
the investigation have been so that when he makes a statement of it,
it will be a complete statement. I just do not know how soon that
will be.

Senator TuxyEY. I would assume that once the special prosecutor
has been appointed, he would have overall charge of any criminal
prosecutions arising from the fact that these records have been lost
or perhaps destroyed, or whatever else might have happened to them?

Secretary Ricuarpson. Well, I should tell you, I guess, lest I leave
this misleading statement, the records have been found.

Senator Tuxxry. What if the special prosecutor discovers there has
been procrastination and obfuscation or laxity on the part of any peo-
ple working in the Justice Department or the FBI relating to the
coverup, or any other governmental agency. Will he have a free hand
to disclose his findings or to seek and get dismissal of such individuals
and to continue the investigatiton and proceed with the prosecution, if
necessary ?
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Secretary RicuHarpsoN. Yes. I am glad you used the phrase “free
hand to disclose,” because I think one of the important protections
that the public interest has in this situation is the right of the special
prosecutor to make any public disclosure that he believes he should. As
I said at the very beginning of these hearings, if, for example, and 1
can guarantee that as far as I am concerned, this will not happen, but
if he should at any time feel that he was being subjected to any sort of
attempt to sell him on a particular point of view or to influence his
course of action in any way that he thought was wrong, he could and
in my judgment should make this public. _

Senator Tux~eY. What recourse is open to the special prosecutor if
he discovers that he cannot do his job effectively because of efforts to
conceal information on the part of any person, resignation ¢

Secretary Rrcaarpson. Well, T think he has a three-stage recourse.
One is to complain to me and ask me to tell whoever is responsible to
lay off. If that does not work, and as far as T am concerned I can again
guarantee you that it will, but just to spell this out, if it does not, he
can call a press conference and make public his letter of complaint and
in those circumstances, I would think that the congressional and pub-
lic reaction would be pretty effective. And of course, his third and
final recourse would be to resign with a loud noise. I would think that
would precipitate a considerable crisis also.

Senator Tunney. Would executive privilege apply to him?

Secretary Ricuarpson. No, certainly not.

Executive privilege can be claimed, but normally, it applies to the
power of the President. There are some examples that 1 do not think
come within the phrase “executive privilege” in which there is nor-
mally no public disclosure of Government documents; for example,
working papers. These rest on a different level. We do not need to go
into that.

But anyway, no, he has to understand and you have to understand
that he makes the call on what is to be made public.

Senator TunneY. The only reason I suggested that is because the
present Attorney General offered a proposition to the Senate that ex-
ecutive privilege could be deemed to apply to o1l employees of the
Federal Government, some 214 million, and that the only recourse of
the Congress was to impeach the President. I am glad to hear that
vou do not subseribe to such a broad theory.

Secretary RicrarnsoN. Well, T think Mr. Kleindienst was saving, in
effect, that 1f a Federal employee were told by the President not to
appear before a congressional committee. that directive would, in ef-
fect. be final, because there was no way of getting it adjudicated. I do
not know about that. In any event, that situation cannot arise here.

Senator Tunney. In answer to a question by Senator Bayh on
May 10, vou said that if the special prosecutor wanted the President’s
affidavit or testimony. the President’s counsel and not vou would han-
dle the decision as to executive privilege. You have repeated that
here today, and that yeu would see the President’s counsel. You do
not feel that there is any conflict of interest on vour part, being the
Attorney General. with the responsibilities that you have as Attorney
General with respect to defining the limitations of executive privilege,
either in a specific instance or a broad, categorical basis. and vour re-
sponsibilities as Attorney General, having ultimate responsibility for
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the prosecution and the investigation of the matters relating to
Watergate ?

Secretary Ricirarbsox. No. If T follow the question, I think there
would be a conflict of interest if I, as Attorney General, undertook both
to exercise the role under the old guidelines with respect to executive
privilege generally and with respect to advising the President on when
a claim of privilege properly les: and also to exercise any kind of
responsibility, however residual, over the conduct and investigation of
the prosecutions in matter involving White House people.

So this is why T have said that with respect to the exercise of privi-
lege in these matters. the President would have to look for advice solely
to his own ccunsel and not to me.

Senator Trxxty. At this moment, who is responsible in the Justice
Department for the Watergate investigation ?

Secretary Rricuarnsox. The Assistant Attorney General heading the
Criminal Division, Mr. Henry Petersen, has overall responsibility
delegated by the Attorney General, and under him, of course, is the
U.S. attorney.

I say “under.” In some respects, the U.S. attorneys have, by under-
standing and tradition, a considerable degree of independence. In any
event, there is the U.S. attorney in the District of Columbia and then
Henry Petersen.

Senator Tuxyiy. What will Mr. Petersen’s relationship be with the
special prosecutonr ?

Seeretary Ricirarnsox. All of the special prosecutor’s responsilili-
ties will be carved out from the arca normally under the jurisdiction
of the Criminal Division and turned over to the special prosecutor.
In other words, as to these matters, Henry Petersen would no longer
be responsible.

Again, I would like to make clear as I did in my original statement
that I do not intend in proposing to do this, or in proposing a special
prosecutor. to cast any reflections on the integrity of Mr. Petersen
or anybody on his staff, or anybody in the U.S. attorney’s office, for
that matter. But I think that if the special prosecutor is to do the kind
of job we have been talking about, he should have full authority and
not have to report to anybody but me and to me only within the limi-
tations that I have tried to make clear.

Senator Tux~ey. But Mr. Petersen would be working, presumably,
with the special prosecutor, as an assistant to him?

Secretary Ricuarpson. No, no, anything under the special prosecu-
tor would be wholly under him. He might want to consult Henry
Petersen because of Henry Petersen’s long experience in legal issues
arising out of grand jury proceedings and so on, but he would have no
day-to-day working relationship in these matters with Petersen.

Senator TunNNEY. So Petersen would be off the case, so to speak?

Secretary Ricr.iroson. Yes. There would be some areas of potential
overlap or some cases where it might be necessary to decide who had
the responsibilityv—for instance, some new case on campaign contribu-
tions, if one arose. They might have to get together on whether or not
this should be turned over to the special prosecutor because it in some
way related to other cases he had, or whether it should be considered
to be, in effect, an “ordinary” case falling within the normal jurisdic-
tion of the Criminal Division.

95-389—173———6
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Senator Ttxxey. What resources and physical facilities will be put
at the special prosecutor’s disposal?

Secretary Ricrarpsox. In this, he would have to decide. with what-
ever help and advice he could get, how much of a staff under his direct
control he needed. He would be in a position, in any event, to call on
services of departmental attorneys on an ad hoc basis, and this is
one of the reasons for having him in the Department of Justice. He
would also be able to call on the FBI to the extent needed. He would
be working, as I said earlier, with the U.S. attorneys and their staffs.

So what he would have to do in the very beginning, I would as-
sume—what I would do in his shoes anvway—would be to collect
quickly a small staff in which he had full confidence. people of his own
sole choice. and then try to get as rapidlv as possible an overview of
all these cases, an assessment of the capabilities of the people in charge
of them now, and then, out of all this. he could begin to develop an
organizational staffing pattern, and begin to fill in the slots.

He would have final authority over the selection of people. In this
respect, as I have said already, I have no problem with the Stevenson
resolution, except, of course, that he could not draft people in the sense
of obligating service. They would have to be available.

Senator Tuxxuy. What steps would be taken to see to it that in-
criminating evidence, files, document«. and other vital materials eon-
tributing to disclosure would be protected ?

Secretary Ricitarpsox. IHe could, of course, in any manner as to
which he assumed respousibility, require whatever safeguarding of
records thought appropriate. In my own view—I did not quite get to
this part of your question in an carlier question—I would think he
would want to operate out of premises separate from the rest of the
Department of Justice. I would think that in that case, he would take
whatever steps he thought necessary to protect the records he had there.

Senator Trxxry. We have already discussed that the special prosec-
utor’s inquiries naturally would involve possible violations by person-
nel working in various Federal agencies—CTA, FBI, State Depart-
ment, et cetera. Now, what about your conception as to the information
that may be withheld for national security reasons by these other
agencies and the ability of the special prosecutor to get at these docu-
ments if he feels that it is necessary ?

Seeretary Ricuarpson. Well, T think he is entitled to expect coop-
eration and I think that the attitude of people in other department
agencies at this stage is that they should cooperate, because there are
at stake public interests in getting the full story of what has been
going on that transcend any other consideration, at least anv other
that I know of. T think he can expect that response. If that does not
happen in a given instance, then he would have to see what resources
are available to him, including power of subpena and so on, exercisable
through a grand jury.

Senator Tu~xxey. Well, I am thinking of the testimony that you
gave the other day when you said that in the Ellsberg case, the Presi-
dent felt that national security interests were at a stake. It is possible
that certain agencies or individuals might claim that national security
interests were at stake and thereby prevent the special prosecutor from
obtaining the materials that he felt were necessary to conduct his
mvestigation. As I understand your testimony today, you do not feel
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that such a claim would be binding on the special prosecutor as it
relates to the investigation that he is conducting?

Secretary Ricmarpsox. Well, 1 have two comments. One, I think
the Ellsberg case is a good cxample, because while it is true that the
feeling that this involved national security problems and should, there-
fore, be treated on that basis was certainly the President’s feeling for
some period of time. nevertheless, the way things broke in the actual
Ellsberg trial made it necessary to make disclosures, which indeed
were made. So now all of that either is or is going to be fully dis-
closed. The Krogh affidavit itself is a pretty full account, as far as
I know. At least, he purports to give full disclosure notwithstanding
any national security concerns. I think this is going to be the attitude
from here out with respect to questions like this.

If a national security concern is asserted as a reason for not making
a disclosure. then the special prosecutor would have to decide how to
challenge that. I1e would have various legal methods of doing so.

Senator Tuxxey. What we are really saying, then, is that the spe-
cial prosecutor has got to be given a top secret clearance and he has
to have a full maximum security clearance which would give him the
right to have access to any documents, are we not ?

Secretary RIcHARDSON. Yes.

Senator Tun~eY. Is the White House presently conducting an in-
vestigation, a separate investigation, on Watergate ?

Secretary Ricaarpsox. Not that T know of.

Senator Tu~x~ey. And the White House’s request to return the
Dean documents, as reported in the papers, is an attempt to do what,
then?

Secretary RicuarosoN. As I understand it, it is based on the proposi-
tion, one, that the classified papers involved are Presidential papers,
in the sense that any paper of a Presidential staff member, including
Presidential counsel, is a Presidential paper; and secondly, that they
are classified and that being so, the President or somebody acting on
his behalf should have some opportunity to assess whatever prejudice
to the national security, if any, might result from their disclosure.

As T understand the motion, it is in effect that the papers be turned
over to the U.S. attorney and that the White House have some oppor-
tunity to know what is in theri. but not to take them out of the hands
of the U.S. attorney.

Senator Tunxey. Well, during the Ellsberg case, Judge Matt Byrne
apparently was offered the directorship of the FBI. Do you know
whether prosecutors Earl Silbert or Seymour Glanzer were offered
judgeships or any other special appointment ?

Secretary Ricmarpsox. Not that I know of. T mean I just do not
know. I have not heard of any.

Senator Tux~ey. It would not be proper for them to be offered any
such appointment at this time, would it, or hereafter while the case
1s proceeding?

Secretary RicHARDSON. No, it would not.

Senator Tu~xxEey. Mr. Gray, the former Acting FBI Director, is on
the record now as having told Senate investigators that he explicitly
informed the President on July 5, 1972, 18 days after the Watergate
break-in. that he was confused by what appeared to be CIA involve-
ment in the Watergate bugging and some of the instructions he had
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received from White House aides. Gray has said further that he
warned the President that White House aides were trying to impede
the investigation by the FBI, then just begun. Did Mr. Gray speak
to you about this matter at any time in the past expressing to you his
concerns?

Secretary Ricmarpsox. No, I have not had any conversation with
Mr. Gray about any aspects of this matter at all.

Senator Tun~EY. You have not spoken to Mr. Grav at all?

Secretary Ricraroson. No. The last time I talked to him was about
expediting the FBI investigation of some appointee. That was a year
ago.

“Senator Tun~ry. Have vou discussed this matter with Mr. Klein-
dienst or Mr. Mitchell?

Secretary Ricrarpso~. No, not at all. T have not had any communi-
cation for quite a while with Mr. Mitchell. On the day the President
asked me to Camp David to talk about this appointment, Mr. Klein-
dienst told me about the circumstances which had led him to disqualify
himself. But I have not talked with him since then about any aspect
of the Watergate matter or any of these cases.

Senator TuxnNEY. Were you aware of the fact at the time that you
agreed to accept the appointment as Attorney General that Mr. Gray
had informed the President on July 5, 1972, that he was confused by
the CIA’s involvement in the Watergate bugging ?

Secretary RicHARDSON. No.

Senator TUNNEY. So it was news to vou when you read it in the
newspapers ?

Secretary Ricmarpson. That is right.

Senator Tux~NEY. You told Senator Bayvh that the investigation of
the disappearance of the records of the wiretaps in the Ellsberg case
would be within the scope of the special prosecutor’s duties. This
morning. on a television news program, a commentator, accompanied
by Mr. Ellsberg, outlined an extraordinary account of what the
Ellsberg case was really about. According to the story as I understood
it, the prosecution of Ellsherg was reallv another part of the alleged
~dirty tricks” campaign against leading Democratic contenders. At
the time, the prime target was Senator Muskie, then the front runner.
According to the story, those close to Muskie were wiretapped. al-
legedly because of connections to Ellsberg in this regard, and Morton
Halprin's phone was bugged. Apparently, this was only recently un-
covered by investigators. with involvement running so high, accord-
ing to the description by Mr. Ellsberg, that a decision was made by
the Government at the highest level to voluntarily blow up the Ells-
berg case in order to keep the truth from coming out?

Do vou have any information on that?

Secretary Ricuarpson. Very little. I really, I think, do not have
enough to comment on that account as vou have summarized it. I
regard it somewhat skeptically, but I only regard it skepticallv becaunse
the only information I have is consistent with the assertion that the
Ellsberg case—or at least the Ellsberg break-in—was all part of the
so-called plumbing operation. But I have not done any investigating
of my own. About all I know has been from, one, the Krogh affidavit:
and, two, some conversations with Mr. Ruckelshaus about the FBI's
efforts to find the records of this surveillance.
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Senator TunneY. And so the fact that the records were not turned
over to the court, which apparently precipitated the judge’s decision
to rule the mistrial, in no way was a plan, to your knowledge, to blow
up the case just to wipe it out before there were additional disclosures
that would be embarrassing ?

Secretary Ricuaroson. No, I do not think so. T have talked twice to
Mr. Ruckelshaus about the effort to find the papers and all I know is
that gsie both thought that this effort should be pushed as rapidly as
possible.

Senator Tunxey. Well, someone handed me a note that at 2:00 p.m.
today, Mr. Ruckelshaus apparently has a press conference scheduled.

Secretary Rrcuarpson. Well, that may well be the occasion when he
amg_ht well make this statement. I did not know when he was going to

o 1t.

Senator Tunney. Thank you very much, Mr. Secretary.

Thank you very much, Mr. Chairman.

Secretary RicuarosoN. Thank you, Senator Tunney.

Let me just say, Mr. Chairman and Senator Tunney, that I ap-
preciate this opportunity. Some of it has been restatement, but never-
theless, this colloquy as a whole does very comprehensively deal with
the kinds of questions I know concern this committee and the Senate.
I apppreciate the opportunity.

Senator Tunney. Thank you very much for being so responsive.

Senator Harr. The Senator from Kentucky.

Senator Cook. Thank you very much, Mr. Chairman.

Mr. Secretary, I do have some questions to ask you.

Senator Hart. Will the Senator yield for just a moment?

The Senator from Kentucky has been very patient over the days
and it might be helpful if we agreed now as to when he might emit
recess for lunch so that you could plan your questions. I have no
preference. Do you ¢

Senator Cook. Mr. Chairman, I do not think I will take over 15 or
20 minutes.

Senator HArT. Proceed until you complete, then.

Senator Coor. Mr. Secretary, let me first say before I get into
specific questions that I made 1t very clear to you in my discussions
when your name was announced as the nominee for the Attorney Gen-
eral that I had great faith in you as an individual, that you and I are
friends, and that I felt that you would thoroughly pursue this Water-
gate matter. But in my own mind as a member of this committee and
knowing the ordeals that we have been through since I have been here,
I proba%ly would have been much happier had the President of the
United States named someone else who had not been involved in “the
official family,” had not been a surrogate, as both you and I were, and
who had the same credentials and the same degree of integrity that
you have to conduct this. I thought that if this were the case, we
would not find ourselves in a position of debating prosecutors, and
debating the independence of prosecutors.

However, I must say I have been delighted and have been totally
reassured in your discussions relative to the commission that you
would give to a special prosecutor. In that degree, I think all of us on
the committee have to understand that when we talk about inde-
pendence, we in effect created a degree of a special prosecutor when
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the Senate of the United States adopted 3. Res. 60. We do have the
independence of the Scnate Committee on the Watergate if we will
read the resolution, the degree of independence, its availability to
subpena. its availability to hold hearings, its availability to go into
all of the matters involving the entire 1972 Presidential campaign. So
in effect, the special prosecutor, whoever he may be, will also have to
operate in light of the fact that the so-called Ervin committee will
continue in operation, will continue its hearings, will continue to in-
vestigate so that they will be parallel in nature.

Do you not agree with that ¢

Secretary Ricuarpson. Yes, I do. I think that is a substantial addi-
tional reassurance to the American people. I think that there are some
problems in that connection that have to be worked out in terms of
the relative responsibilities of the committee and the special prosecu-
tor, at least in the matter of timing and so on.

Senator Cook. In regard to some of the problems that may occur, I
would like to talk to you about some of the discussions brought up on
the very first day about sections 6002 through 6005 of title 18. Tt came
as a surprise to me when Senator Ervin asked the Attorneyv General
whether he would consider waiving the 20-day provision under sec-
tion (c¢) of 6005. May I state to you, Mr. Secretary, that I was also
rather amazed when Senator Ervin said that he was not willing to
have anything postponed until the Department of Justice has pro-
ceeded with all of its activities. We heard then, “Because the last lin-
gering echo of Gabriel’s horn may tremble into silence before it is
done, because justice often travels on leaden feet.”

I would say to you, Mr. Secretary. that I would hope you would not
agree to any proposal to waive that 20-day provision. This is, for a
very. very sincere reason on my part. I do not want the entire Water-
gate matter tried before a committee of the Congress, when everyone
could then remove themselves from that committee and if they are
indicted or if they are subjected to the possibility of indictment,
plead immunity. It is this Senator’s opinion that anybody who violated
the law within the framework of the 1972 Presidential election, or
within the scope of Watergate, and if he is found guilty, he ought
to go to jail. T do not want anyone to find a haven before a special
committee of the Senate as a result of his testimony by reason of sub-
pena which would put him in a position where he could plead im-
munity. then go before the court with a battery of lawyers pleading
that he had testified against his interests before a committee of the
Congress and thereby plead immunity before the court.

I might suggest, Mr. Secretary, that if you are confirmed, a grand
jury can bring a lot of indictments in a 20-day period and I would not
want to see an entourage of witnesses wanting to come before the Sen-
ate committee and exposing all of their sins so that they need not have
to do so in the event that they might be considered or might be subject
to indictment. I would hope, Mr. Secretary. that if you are Attorney
General of the United States, you would feel the same way.

Secretary RicmarpsoN. Senator Cook, I think you have put your
finger on a very significant problem. I referred to it in response to
Senator Ervin when this came up on the first morning of this hearing.

The special prosecutor will have to deal directly with that issue im-
mediately upon taking office. I do not believe that it is a matter con-
sistently with the kind of responsibility that I think should be vested
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in him, that I should try to deal with. But I do agrec that the question
of the immunization of any witness is one of the most important and
sensitive that will have to be dealt with and there will have to be
considered the question, for what purpose—testimony before the Sen-
ate committee or for purposes of sustaining indictments and provid-
Ing necessary proof of guilt?

Senator Coox. I might say that I could not agree with the Sccretary
more that the American people are entitled and should know all of it,
every bit of it, but I would hate to have the American people in a posi-
tion where they found out all about it and as a result of it, everybody
was so immunized that not a soul had to pay the penalty under the law
that is prescribed as a result of these activities. I think that would be
a shameful episode. not only for the Congress of the United States,
but it certainly would be an abdication of judicial responsibility under
the best authority of the court system of the United States.

Secretary Ricitarpson. I agree with you, Senator Cook, that the
American public would never understand a situation where, despite
the disclosures of what was done wrong, no one ever was tried,
sentenced, and sent to jail. This means, therefore, that the special
prosecutor will have to have a very firm, clear understanding with the
committee on the right of the processes of justice to go forward on the
one side and the public interest in full disclosure on the other. I hope
that a sound and reasonable accommodation of these interests will be
reached.

Senator Coox. May T discuss with you just a minute this question
of full responsibility and ultimate responsibility ¢ As I listened to all
of the questions that have been asked of you, one has to view his own
authority and his own responsibilities in the positions that he has held.
When I was on the bench, I had many, many courts below me. It was
my responsibility to sign literally thousands of orders as a result of the
actions of those judges that were appointed by me and subject to my
commission. I did not interfere in any way with the operation of those
respective courts. But 1t was also my ultimate responsibility in regard
to those orders, and it was ultimately this individual who was re-
sponsible to the order that was signed and the action that was taken
by an inferior judge.

Now, it seems to me that this is the way you have at least analyzed
at this end your distinction between ultimate responsibility and full
responsibility. Those judges that were appointed by me had full re-
sponsibility, but the ultimate responsibility to sign those orders and
make those orders fully implementable under the judicial system was
the responsibility of this individual.

Now, do you look at your scope of authority and ultimate responsi-
bility in the selection of a special prosecutor in this light?

Secretary Ricuarpson. Yes. I think that puts it very well, Senator
Cook. It is really that kind of independence that I think a special
prosecutor should have and as I understand the relationship you had
to the judges of the lower courts, the similarity is very close.

Senator Coox. I might also say that, in listening to Senator Tunney
and listening to the other Senators in the past few days, I feel that
in their attempts to totally isolate a prosecutor, I think we would
put the burden on us and not on you, Mr. Secretary. That burden is
that if we feel that a prosecutor will not be sufficiently isolated by you,
then obviously, the Senate should take the initiative. The Senate will
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have to legislate, the Senate will have to create, the Senate will have
to appropriate, the same way as it did during the Coolidge administra-
tion. Obviously, if this committee is not satisfied, then the Senate should
set up an independent prosecutor as a matter of law. But it would seem
to this Senator that unless the Senate is willing to take this action,
then obviously, the ultimate authority of the Attorney General of the
United States or the ultimate authority of any member of this panel
in relation to his own staff stands in the same light.

So I would suggest that the commission that you will prepare for
a special prosecutor ought to be made very clear to the members of
this committee. I might suggest that if I were under consideration,
there would be a lot of things that an Attorney General might put in
that letter that he would not want to put in it. I say that because as the
prosecutor I would demand it and I would suspect that you are under
that type of understanding with the individuals that you may have
interviewed that have come under consideration.

Secretary Ricrarpson. That is all correct, Senator Cook. and as I
have said, the commission will be as clear as it can be made and it will
have to be satisfactory to the special prosecutor himself, and it will
come under the scrutiny of this committee.

Senator Coox. I might say Mr. Secretary, that you and I talked
on Sunday. You talked to most of the members of the committee. I
recall at least the agreement that you and I had that the names that
you gave to me would be kept in confidence and I said to you at that
time that that was rather a difficult thing to do with all the members
of the Judiciary Committee. T was correct. I noticed that the Balti-
more Sun had the names of the people that you had talked to. So I
might suggest to you that even with the committee responsibility and
with the obligations that we might have, we do have our own problems.

Mr. Secretary, I might also say to you that in the delegation of
responsibilities to a special prosecutor, you are aware that under 6005,
the request for an additional 20 days on the issuance of a request for
a subpena to a Federal judge is the sole and exclusive responsibility of
the Attorney General. This is unlike section 6003, where such actions
can be taken by the U.S. attorney with the approval of the Attorney
General, the Deputy Attorney General, or any independent Assistant
Attorney General. Under the request for a 20-day stay, this request
must come from the Attorney General and only from the Attorney
General. It is not in the nature of a right that can be delegated by you.
Are you willing to say to this committee that on the request of the
special prosecutor for the extension of 20 days because of an investiga-
tion that he is carrying out, because of matters that may presently be
either involved in a case that he is trying or involved in an investiga-
tion before a grand jury, that you will extend him the courtesv of issu-
ing these orders at his request for a 20-day stay ?

Secretary RicHarpsoN. Yes, I wonld do that. Senator Cook.

Let me just add this. This. I think, is a good, very concrete example
of the kind of thing that will arise in the carrying out of the respon-
sibilities that I have been attempting to delineate: and in this instance.
I think that the special prosecutor should have a clear understanding
that in any event where he asked me to carry out this statutory respon-
sibility, I will do so as a matter of course.
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Senator Coox. I would hope so, Mr. Secretary, because the very or-
ganic nature of the judicial system requires that we preserve that
system. This case should not be tried before n Senate committee and
tried before the headlines of the United States and not tried before
judicial tribunals that can in fact impose penalties.

I want to make, Mr. Chairman, just in closing, one more emphatic
statement. That is that those who are guility in this situation, Mr. Sec-
retary, 1f in fact they are found guilty, they have to pay their penalty
to this system and they have to pay their penalty to this society, and
they have to go to jail if that is the dictate of the judicial sysem. They
should not be absolved by any pleading of immunity because of the
activities of any committee of the U.S. Congress.

This Senator would certainly not be satistied and I know the Ameri-
can people would not be satisfied with that.

Senator Hruska. Will the Senator yield on the point of immunity ?

Senator Coox. Yes.

Senator Hruska. First of all, I should like to indicate that I sub-
scribe to the views expressed by the Senator from Kentucky on this
point. We should be grateful for his bringing to our attention and
emphasizing it in this fashion. The statute on the granting of immu-
nity, which was discussed by the Senator from North Carolina on the
first day of these hearings, is readily susceptible to conjecture and mis-
understanding. There is a provision which provides for a 10-day period
in which the Attorney General can consider transmitting the request
of a congressional committee for immunity of a given witness. There
1s also the provision for the 20-day extension of that period.

There are a number of reasons, why, the Attorney General should
be consulted. There is also a reason why he is given 10 days in the
original instance and 20 days, if desired, for complying with the re-
quest of the congressional committee. One of those reasons is that
through his subordinate law enforcement officials, particularly the
Chief of the Criminal Division, the Attorney General may receive
reports concerning activities that are going on in grand juries and in
other inquiries, and therefore, he may have special information re-
garding the witnesses who are applying for immunity. It is incumbent
upon the Attorney General to weigh that information and to inform
the chairman of the congressional committee, if such be the case,
whether the Department of Justice believes that it has sufficient evi-
dence clearly and independently of what that applicant for immunity
might furnish in order to successfully prosecute him.

Furthermore, in the present situation there might be pending in the
Department of Justice a more serious crime than the bugging of the
Democratic National Headquarters at the Watergate. Suppose it de-
veloped that one of these witnesses had indulged in activity or in con-
duct which makes him susceptible and vulnerable to a charge of treason.
for example. Would it not be a very cheap price to pay for one to
come and reveal such activity in the course of testimony before a con-
gressional committee and get immunity which would insulate him
against an even more serious crime than is involved with any of the
other defendants against whom he is purveying this testimony ?

That is the purpose and the rationale of that law. It is a law that
is not of many years derivation, perhaps 5 years in its revised, codified
form. The discussions of that bill will show that to be so.
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Senator Coox. May I say to the Senator from Ncbraska that this
bill came out of our committee in 1970, as amended.

Senator Hruska. Exactly. And it had been considered for 2 vears
prior to that time. It is one of the products of the commission on title 18
of the code and it is one of the fruits of the labors of that Pat Brown
commission, on which this Senate had four members, incidentally.
And the speaking Senator is one of those members and I recall well
the discussion.

Now, then, to have that recent legislative background disregarded
and to ask vou, Mr. Attorney General, to waive that 20-day period, T
would be asking you to become simply a ministerial messenger boy con-
veying a request of a congressional committee to the court. Such a
waiver would deny and repudiate the spirit and the letter of the statnte
that we are talking about and the spirit and the letter of that statute.
That statute is geared to the proposition of the administration of jus-
tice in a full, evenhanded manner rather than in some capricious fash-
ion which will allow seme guilty to escape and others to be called upon
to pay the full penalty. And I hope that as we go along, we will see
that evenhanded approach taken in deliberations of this committee.

Mr. Secretary. I do not know whether vou would have any comment
on this. I have no particular questions. If you have any special com-
ment, however, I will be happy to hear from vou.

Secretary Ricuarpsox. My only comment, Senator Hruska, is that
these are considerations that should be given full weight. So far as
this specific case is concerned, the special prosecutor and not myself
would be in a position to do this and T think it is one of the earliest
situations that he would have to get fully on top of in order to have
a considered judgment.

Senator Coox. May I say, Mr. Secretary, there is not any question
that the statutes under title 18 with regard to immunity are extremely
important. They are extremely important to the prosecution of cases.
I am not saying that it is not going to be necessary to extend a degree
of iImmunity. either within the framework of the senatorial commit-
tee or within the framework of the judicial process. But I would also
suggest that it would be this individual’s opinion that if anyone came
up here before the committee and came under subpena and he thought
that he could be subject to indictment or he thought that there was
a degree of guilt that ultimately would be revealed, it would be this
individual’s idea that good legal counsel would tell him to go up
there and perform a good light opera and proceed to open up his
heart on everything that he could conceivably get in that record. Then,
when and if he was compelled to answer to a judicial indictment, the
first activity of his legal counsel would be to plead immunity. And I
would not want these cases held in abevance while he pleaded numer-
ous motions for immunity for prospective defendants because of their
extended conversation and extended deliberations before a committee
of the Congress of the United States. T think we would be cheating
the judicial system, frankly, and I think we would be cheating the
American public. because they demand that the situation be answered,
they demand that those who are responsible be indicted. They demand
that those responsible be tried ; and they demand that whatever penal-
ties must be paid thereby be paid by the individuals who have seen
fit to almost desecrate our political system. The political system, as
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we know it, in the United States. For those people who did not feel
they could believe in the American people to make a choice and decided
that they were somehow or other going to effect that choice through
devious means, this Senator is one individual who wants every one
of them to go to jail.

Secretary RicriarpsoN. Those are all, I think, very powerful con-
siderations, Senator Cook, that would, as I said, have to enter into
this and I would hope that this could be done on a basis of full mutual
cooperation and understanding as between the special prosecutor and
the Senate committee.

There is one other aspect of this that has not been touched on. It
1s also a matter of concern, That is that the immunized witness would
not be in a position to testify under circumstances in which he would
not be subject to cross-examination

Senator Coox. That is correct.

Secretary Ricmarpson [continuing]. As he would be if he were
a witness in open court, and any individual whose own activities and
reputation were affected by any such testimony would not be in a
situation where he or she would have a right to be heard or to cross-
examine. And these, I think, are also factors that deserve to be
considered.

Senator Hrusga. If the Senator will yield further, my remarks a
little bit ago were limited pretty much to the situation of the congres-
sional committee requesting the Attorney General to transmit a request
for immunity to the district court. That, however, is not the only pur-
pose nor the only thrust of the immunity statute. There are also those
instances where the Attorney General will present his own request for
immunity to being granted to a witness in whose testimony he is inter-
ested for the purpose of further prosecution. But the same guidelines
apply in both instances, in that all of the factors known to the Attor-
ney General must be taken into consideration and his discretion
accordingly employed.

Senator Coor. Well. as the Senator knows, there is considerable de-
bate and the question has not been totally judicially resolved in regard
to the interpretation of what one refers to as a use immunity and the
immunity for prosecution. I would suggest that there is a big enough
gap in that particular area that I am afraid we would find ourselves
fighting a multitude of motions before we could get down to the trial
on the merits. I think what we really need here is a series of trials on
the merits.

I might also suggest, Mr. Secretary, that it is this Senator’s opinion
that regardless of the merits of some of these cases, I think the prosecu-
tor is going to find himself in a position where he is going to have to
try just about everyone of these cases whether he wants to or not.
I think the American public is going to demand that it be done.

Thank you, Mr. Chairman.

Secretary RicaarpsoN. I understand the point.

Thank you. Senator Cook.

Senator Harr. The Senator from Massachusetts.

Senator KeENNepy. Mr. Secretary, I will not be able to be here this
afternoon, but one of the matters that the Senator from Kentucky
mentioned—he is here and he can correct me if I am wrong—is that
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he views the special prosecutor as having a relationship between the
Senator and his staff ?

Did the Senator mention that at all?

Senator Cook. Oh, no, I did not ; not at all.

Senator Kennepy. I thought that was part of it.

Senator Cook. May I say to the Senator from Massachusetts that I
view the special prosecutor and I think the Secretary views the special
prosecutor in relation to his testimony, in answer to your questions
and Senator Bayh’s and Senator Tunney’s, as extending to that in-
dividual under a commission every degree of authority that he can
extend to him to try these cases and bring this to an ultimate conclu-
sion. However, the Attorney General of the United States has the
ultimate responsibility in this matter, just as we consider that each
one of us has the ultimate responsibility for the activities regardless
of the independence that we may wish to give to anybody who works
in our campaigns or works in our offices or anywhere else. But I view
that ultimate responsibility that he has testified to in relation to that
degree of ultimate responsibility that this individual had when he was
on the bench in relation to his lower courts.

Secretary Rrcmarpsox. May I just interject, lest there be any mis-
understanding, Senator Cook, I think that the kind of ultimate respon-
sibility that I visualize may be less than you have as a judge having
jurisdiction over lower courts. I testified the other day in response to
Senator Bayh that I would expect to interpose my own judgment only
in a situation where the special prosecutor had acted arbitrarily or
capriciously and not simply because I disagreed with him as a matter
of judgment. That, I said, I thought was a very remote possibility. I
do not know the scope of your authority well enough to know whether
you may also have had the power to reverse a lower court judge simply
because you thought he was wrong. I would not, in any event, expect to
substitute my ovwn judgment for that of the special prosecutor simply
because I thought he was wrong.

Senator Cook. My only recourse would have been to have failed to
sign those final orders that were then appealable above me. Obviously,
1f I had done that, then I would have shown that I did not have faith
in the individual whom I had appointed to pursue that particular
responsibility.

enator Bayn. Would the Senator yield, the Senator from Massa-
chusetts yield ?

Senator Kennepy. Sure.

Senator Baym. I hesitate to interject myself here, but inasmuch as
I think the Senator from Kentucky very accurately expressed the place
I was trying to get our distinguished Attorney General-designate to go
last week, I would like to get a comment directed at Senator Cook’s
description of the powers given to the special prosecutor before he got
to the discussion of his duties as a judge. Would you concur with his
assessment that you are giving to the special prosecutor all of the
powers necessary to pursue the case and carry out the inve-tigation
subject only to your final authority that the job be done accuratelv?

I mean the way the Senator from Kentucky described it, I thought
that was exactly where I felt we ought to go. In fact, you yourself
almost said that and at one time, I think did, and then maybe pulled
that trapdoor that I referred to last week, when you suggested that
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this was sort of a legal responsibility that could not be delegated, but
that the operational, decisionmaking authority was going to be given
to that special prosecutor.

Now, pardon me for interjecting.

1Secretary Ricuarpson. That is right, and I think I have made that
clear.

Senator Kexnepy. Well, the only point I would make here, Mr.
Secretary, is that I think a number of us have gone around and around
on the issue and we have tried to define what the actual, ultimate re-
sponsibility means. I think we have had a variety of different ques-
tions by the members of the committee in areas that they may be
concerned about as presenting some particular problems on that sub-
ject matter. It just seems to me that over the course of the morning
Senator Tunnev, Senator Cook, Senator Bayh, Senator Hart, and
others have all underlined the importance of that written document
that is going to be worked out between you and the special prosecutor.
It seems to me, having listened during these hearings for these few
days, that you have been extremely responsive to the different particu-
lar questions which have come from the members of the committee and
they have covered a wide variety of different areas, to try to get at
the ultimate definition of “ultimate responsibility.” But it seems to
me that, until we have that particular material outlined as a basis of
agreement between you and the special prosecutor, we will be continu-
ing to ask questions about the different areas, but we will probably
h}s;we to be going over that in some detail again as to the meaning of
that.

Secretary Ricmarnson. I think it would be appropriate that you do
that, Senator Kennedy.

Senator Coox. May I say, Mr. Secretary, before you answer further,
it was at least my feelings, Senator Kennedy, when I talked in terms
of the commission that would be given to the special prosecutor, with-
out any equivocation, that that commission would be in writing.

Senator Hruska. But it would have to be in compliance with the
statute, of course, unless we wanted to legislate to change the statute, as
you indicated.

Senator Coox. The authority of the Attorney General is vested by
statute and I do not think he can go beyond that authority and I do
not think there is any question about that by any member of the
committee.

Secretary RicmarpsoN. One way of getting to the commission ear-
lier, Senator Kennedy, so the committee will have it before the special
prosecutor comes here for interrogation, is that I make 1t available to
vou as soon as I have been able to go over it with him and assure that
it includes any provisions that he wants to have in it. Then I could
transmit it to the committee and you would have in advance an op-
portunity to look it over before he actually appears.

Senator Kexnepy. The only questions then, I suppose, will be speci-
fic questions about the various clauses and parts of the agreement, and
we will have his interpretation of what it means. I suppose it is also
important that we have vour interpretation before hand about those
provisions. Do you not agree with me on this? _

Secretary Ricmarpsox. It occurred to me that you might come to
that conclusion and I had decided that if you did, I would offer to
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come back or to give you a letter based on whether the colloquy with
the appointee permitted me to say I endorse, support, and will carry
out the understandings that were expressed, or by some other ap-
propriate means, to close the circle by giving you the necessary assur-
ance following the hearing for the prosecutor that I stand back of the
result hammered out in the course of that colloquy. I would be glad
to do that. I think it would help some.

Senator KENNEDY. As the Attorney General or the Attorney Gen-
eral designate? i

Secretary Ricmarpson. Well, that is up to the committee and the
Senate.

Senator KennEDpY. Do you have any preference !

Secretary RicmarpsoN. I am trying to move as rapidly as T can.
As you know from our telephone conversations on this point, it de-
pends on whether I get an affirmative answer from the person on the
top of my list. If so, then it can proceed more rapidly. 1f I have to
go down the list, it could take longer. But at anv rate, I will—
whether it comes before or after, I think, should be for the Senate to
decide.

Senator KexNepy. I am wondering whether it would be better for
you just to be working on that particular document now rather than
even going through the process of responding to questions up here.
Would it be expediting the process for you. instead of coming back
this afternoon, to select and make sure you have the special prosecutor
and iron out these details?

Secretary RicuarpsoN. Well, there is not a whole lot T can do right
now. I need to have somebody who says he will do the job, who can
then sav whether or not the draft needs amendment.

Senator Kexn~epy. Thank you very much.

Senator Harr. Not to introduce a note of further uncertainty, but
in the last few minutes, I have been wondering which is chicken and
which is egg? How can you get a fellow to say yes, I will take the
job, until you show him the contract ?

Secretarv Rrcuarpson. Oh, I would show it to him.

Senator H 1rr. You will have it ?

Secretary RrcuarpsoN. Oh. yes. T have a draft now which T think
is pretty good and I would promptly give it to anyone I was ap-
proaching on this and ask for comments or suggestions.

Senator Harr. T am almost sorry T raised the question, because it
opens others. Maybe the best ballplayer will not sign the contract
because the figure is not right, but you would still want to get the best
ballplayer. What if the contract is in such form that the very best
would feel unable to accept? Again, I opened it. I did not mean to. But
1t follows logically.

Secretary Ricrarpson. No, that is a perfectly good question. T have
thought about that some, too. I would, in effect, be saying to him, well.
does this look OK to you? Does it give you a clear enough grant of
authority? And if he said, no, I think it needs to be clarified or
strengthened in a given respect, I would—I do not mean that I would
automatically go along. We might discuss it. But I do not want to
Jose. anybody on the ground that he thinks the role is too restricted.
T can onlv sav that T am planning to be pretty flexible on that score,
because if I think that the individual I am talking to is really the right
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person for this job, I will want to get him. I hope this will not arise,
because I think that what I am proposing really does provide full
independence, consistent entirely with everything that has been dis-
cussed here.

We took another look at the draft and made some changes in it,
for example, following the colloquy with Senator Bayh the other day.
So you are raising, you are pointing to a contingency that I hope will
not occur.

Senator Harr. I hope by asking the question, I have not caused
it to.

Secretary Ricmarpson. Not at all.

Senator Hart. I would be the most unlikely fellow at the bar to be
asked to do this job, but i1f I were asked to do it, I would want a clearer
understanding than I have had after listening to you and Senator Cook,
you and me, as to really what happens if I decided that I want to
take a particular course of action in connection with an indictment or
a grant of immunity. I would not consider the contract one I would
sign unless 1t was clear explicitly that the only thing you could do
to me if you disagreed with that decision was fire me. I would want
to be sure that I could do exactly what I wanted to do and omit every-
thing I wanted to omit, subject only to being fired.

You might think that something I wanted to do represented ir-
responsibility or going off the deep end, but I would want the con-
tract to say all you can do about it is fire me. Is that not the way the
contract you anticipate, that is the draft that the fellow is going to get ?

Secretary RicuarpsoN. It does not say it quite that way in its
present version. But as I said the other day, that is really what it
comes down to. If I am saying I am not going to second-guess you,
I am not going to interpose my own judgment, this is your call, then
anything within the boundaries represented by capriciousness on the
one extreme and arbitrariness or a sheer mental aberration on the
other is fully legitimate. If the special prosecutor persists in what
I would regard as an arbitrary, capricious, or totally irrational man-
ner, the only possible outcome at that point would be, then, his resig-
nation or my firing him,

Senator Hart. Senator Kennedy ?

Senator KenNEpY. Secretary Richardson, you indicated that you
had a rough draft of the agreement. Is there any reason that we could
not examine it ?

Senator Hruska. If the Senator will yield, may I ask would that be
on a confidential basis like the disclosure of the names was made
yesterday ?

Secretary Ricmaroson. I think it would be, if it were done, desii-
able to achieve some confidentiality, although there is no secret about
it. I just think that before getting into negotiations over language,
it would be better, in dealing with the committee on this, for me to
have it in the form that the special prosecutor is satisfied with and I
am satisfied with, and seck the judgment of the members of the com-
mittee at that point. I just think it is a more orderly way to proceed.
I have no other basis of hesitancy at this stage. If an individual
Senator made a particular point of wanting to see it, he could see it.

Senator Kex~epy Thank you.
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Senator Hart. We are adjourned to resume at 2 :30 p.m.
[Whereupon at 12:45 p.m., the committee was recessed until 2:30
p-m. the same day.]
AFTERNOON SESSION

Senator Harr [presiding]. The committee will be in order.

Mr. Secretary, if we may delay a moment, I think Senator Bayh
has been delayed just outside.

The Senator from Indiana.

Senator Bays. Mr. Secretary, I do not want to go back over the same
old ground. Inasmuch as the ground that we have plowed has been
apparently helpful to you in the grasping of the ground rules of au-
thority. I would like to touch on some of these matters again, as well
as bring in another item or two that I think relate to the overall pic-
ture of the Attorney General, the overall authority and responstbility
of the Attorney General. I think realistically, Watergate is the first
responsibility and it is the item that is in everybody’s mind now, but
as you, yourself, said, that is not the only responsibility that an attor-
ney general will have.

This morning, as I recall the discussion with Senator Tunney, he
asked if anybody at the White House or if the President had ap-
proached you relative to suggestions for special prosecutor. Would you
care to respond to that question once again, please ?

TESTIMONY OF ELLIOT L. RICHARDSON—Resumed

Secretary RicaarpsoN. Yes, T said that, to the best of my recollec-
tion, two names—I only recall two specifically—had been in effect
passed on to me and there was no suggestion that they were to receive
any special consideration over and above or different from names that
I received from any other source. I received them on the same basis as
I have received suggestions from a number of people, including mem-
bers of this committee. They were simply dropped into the hopper and
subjected to the same sort of scrutiny with respect to the kind of
criteria I was trying to apply that any others were subjected to. In
each case, although they were both men of stature and probity, I felt
that they were a little short in terms of the kind of legal experience
that seemed to me important. They are both lawyers. They were
dropped before the list was narrowed down to about 10 or 12. And
of course, they were not on the list of four that I have since submitted
to the members of this committee.

Senator Bayu. Would you care to tell the committee for the record
who suggested the names?

Secretary Ricuarpson. One of them came from General Haig, and
I think the other one came from Len Garment, but I have not checked
any source that could confirm that since it came up this morning.

Senator Baysr. To use the old cliche, did you call them or did they
call you?

Secretary RicaarpsoN. They called me. In one case, I think the call
was actually to a member of my staff, who passed the name on to
me.

Senator Baym. Have you had any further discussion with them
about either the two names they mentioned ?
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Secretary RrcuarpsonN. No, I have not personally, but the same
staff member called Haig back to tell that the names had been dropped
becanse they did not satisfy the kind of criteria that I was seeking
to apply.

As I say, they were distinguished individuals; they were both
Democrats; they were both people who had had no association what-
ever with the administration. But I thought that they did not have
quite enough trial or prosecutorial experience.

Senator Bavw. As one who will shortly, I trust, be the number one
law enforcement official in the country, who is by your definition the
ultimate authority for pursuing the Watergate case, however that
ultimate authority may be defined, does it concern you any that yvou
have people down at the White House advising you on this matter?
That is question 1.

Question 2, Do vou have any obligation to take into consideration
the desires of those parties or others in the executive branch and ulti-
mately the President: and do vou have the responsibility. Question 3,
to report back to them? If a staff member feels inclined to tell Mr.
Garment and General Haig that X and Y have been dropped, do they
or you have a responsibility to either advise the President and his
close White House staft of the choices, or to clear them with him, or
them ?

Secretary Ricuarpson. One, I did not feel that I was being given
any advice. They were simply names passed on to be added to a list
which included by that time at least a hundred names. I did not think
I had any obligation to report back. I have not transmitted to anybody
at the White Honse the names of the four individurls who are pres-
ently under consideration, and I feel no obligation to consult anyone
in the White House about my selection from among those names and
will not do so.

Just to repeat, I have not had any communication with anybody in
the White House at all about the narrowing down of the list of 100
to 12 or from 12 to 4 at any point. I have not thought that that was
appropriate or desirable.

On the other hand, I saw no reason not to put on the overall list
names that came from that source, as I have from other sources. I do
not think in deference to the stature of these individuals that it would
be appropriate for me to disclose their names here, but I think you
would agree that they are men of considerable stature and inde-
pendence. ) o ) '

So as I say, I saw nothing wrong with simply adding their names
to the list, but I would have considered it improper to seek advice
or to consult.

Senator Bays. You do not feel that it would be fair to them or the
process to disclose the names of the two that were recommended by
Mr. Garment and Mr. Haig? _

Secretary Ricaarpson. Well, I think it is just a question of fairness
to them. I have no personal objection and I would be glad to give you
and Senator Hart as acting chairman these names. Then you can
decide whether you thought they should be made public. If I might
approach the bench, or if you insist now, I will disclose them.

Senator Bayn. I only go through this line of questioning because I
think it is a matter of legislative concern. I would not want to see you
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tarred by the indiscretions of certain White House aides. Thus I think
to get the matter out, obviously, some of our friends in the press have
done a better job than members of the committee finding out this in-
formation in advance. So to give you a chance to clarify it, I thought
it was in the best interest of the full story and of your eandidacy.
h_Secretary Ricearpson. Let me go back and reemphasize a couple of
things.

One 1is that the President made it emphatically clear that the re-
sponsibility for selection would be mine. Nothing had been said to me
by anyone on his staff which I regarded as in any way seeking to
undercut that general directive. Nothing has been said that seemed to
imply that I should give any special weight to these suggestions. They
were passed on, I take it, principally in the thought that they were
names that I might not have thought of in the process and deserved to
be on any comprehensive list. There was no element of inconsistency
whatever with the general understanding I have and had that my re-
sponsibility would be to make a purely, wholly independent selection
from among all the available candidates.

Now, if the chairman feels that it is appropriate to make the dis-
closures—I have not contacted either person, either man; I am sure it
would be a surprise to them to know that their names ever figured in
this

Senator Harr. I think that any member of the committee who feels
it desirable to obtain information fairly can ask the information of
vou. Mr. Secretarv, to be provided on or off the record, as vou sce fit.
My reluctance, quite frankly, is that, one, White House personnel
should make suggestions as to who shall investigate the White House
shows a singular Jack of sensitivity : two, though insensitive, they may
have named two very fine members of the bar, and for me—unless they
want to be disclosed, T would not make it necessary—I wonld want to
be sure that you were not going to recommmend ultimately either of
them. If we can get that assurance.

Secretary RicmarnsoN. Yes, I have given you that assurance—well,
T have not quite. T have said that they were not on the list of 12 dis-
tilled from the original 100 or so and they are not, therefore, on the
remainine 4. But T will give you the further assurance that if
T should have to 2o beyond the 4 to the 12, T still wonld not reach
them and I can give you the further assurance that they will not be
reached.

Senator Baya. I will not pursue this. My only reason for asking it
was the feeling that there would be one certain way to still the con-
cerns of the doubting Thomases. and that would be to mention the
names. T have not disclosed the four names that you were kind enough
to consult with me on, and T will say publicly that I do appreciate the
wav this matter was handled.

Secretary Ricrarpson. Well, may T ask, could we declare a brief
recess while I tell you both who they are and let you and the ranking
member who is here now decide. I do not like to have this left in a
manner that might leave it questionable. So if T might come up for a
moment.

Senator Hart. We will recess briefly.

[Recess. 1 )
Sapator Hart. The committee will be in order.




95

Mr. Seeretary, the ranking Republican member, the Senator from
Indiana, and T have had a very brief discussion with vou off the record,
and I think the fairest way to put it is in view of the circumstances,
would you think it helpful to state for the record the two Jawyers who
were suggested to you by White House sources?

Secretary Ricmarpson. In the circumstances, Mr. Chairman. I will
be glad to do so. First is the former Governor of California, Chairman
of the Commission on the Revision of the Federal Penal Code, Ed-
mund G. (Pat) Brown. The second is former Governor of Missouri,
Warren Hearnes.

Senator Hart. Thank you.

Secretary RicitarpsoN. I believe he is running for re-election now.

Senator Baym. May T move on to another line of questioning ?

Secretary Ricriarnsox. By all means.

Senator Hruska. Would the Senator yield ¢

Senator Bayu. Yes.

Senator Hruska. Would this not be a good place in the record for
the nominee to tell us what he can about the telephone calls and other
contacts he had with members of the Judiciary Committee over the
weekend ¢ Reference has been made to it and it is nothing secret in that
it pertained to official business. Those parts that are supposed to remain
confidential can, but I think in order to avoid anything attaching by
way of suspicion to indicate that it was a surreptitious act done by the
dark of the Moon. that maybe even that positions of high preferment
been promised and other such conjecture arise in the minds of some,
would it not be well to lay it before the committee and make it a part
of the record ¢

Secretary Rrcaarpson. I would be very glad to, with the understand-
ing of the Chair.

As the committee will recall, on Thursday afternoon, when T re-
ferred to seeking the judgment of the presidents of the bar associa-
tions on the final list of those whose names survived the review of the
original list, Senator Kennedy suggested that it would be appropriate
for me also to consult the members of the committee itself, and I agreed
to do this. I concluded after thinking about it Friday that the best way
to do it would be, first, to call the individuals involved so that they
knew that this was being done. I thought it barely possible that even
though I requested confidentiality, the names might somehow get out
and I wanted them to know in advance that they were under consider-
ation. So I made calls during the day on Friday for that purpose and
ended up with a list of four who were the four best on the list, as T
saw it. that I had.

During the course of the day, there were three individuals who de-
clined to be considered for what were obviously compelling reasons,
and so on Saturday, I started calling the members of the committee
and completed those calls last night. In each case, I reviewed for them
the names in alphabetical order, together with the salient biographical
}ﬁa((:its about each, and invited any comments that the committee member

ad.

On that basis, I have now placed the names in order of priority with
the idea of going to the top man first and seeing if he would take the
job. If he refuses, well, then, we will go to the second and so on.
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I hope very much that the top man will decide to do it. But T think
they are all good. They are all very highly qualified and I think that
this was the uniform reaction of the members of the committee. that
it 1sj '?i g&)od list and that these are outstanding individuals, all highly
qualified.

Senator Bayrr. Though T have not and do not intend to violate
the confidence, I felt that this was relevant to our conversation Satur-
day morning. inasmuch as one story that I read did contain the names
of two individuals who are presently serving as members of the judi-
cial branch of our Government ; and inasmuch as the names which mav
be considered that were not on that list might also include members of
the judiciary, is it possible for a member of the judicial branch to serve
as special prosecutor investigating possible indiscretions within the
executive branch ? Does that present a problem? I only bring this to
vour attention inasmuch as vou surely have thought about it. Is there
anything that this committee perhaps should consider to make it pos-
sible for the man who yvou might feel would be the best to serve with-
out this being a hindrance to him ?

Secretary Ricuarpsox. My considered view. Senator Bayh, is that
the man could not retain his judicial post and also serve as the special
prosecutor.

Senator Baym. There is a difference in the Warren Commission, of
course, where we had the Supreme Court Chief Justice serving in a
sort of ad hoc capacity. I know that that is not the same situation.

Excuse me for interrupting.

Secretary RicuarpsoN. No, I do not think it is. T think in that in-
stance, where the process was purely fact-finding. the problem of sepa-
ration of powers, if not nonexistent, at least is much easier than where
the judge is being asked to serve as a prosecutor. So I have been pro-
ceding on the assumption that any judge would have to resign, and
he would have to do so with the understanding that he could not expect
to receive consideration for any subsequent judicial appointment by
this administration; in the case of a sitting Federal judge, not even
reappointment to the same bench from which he came.

I was not clear first about the last conclusion, but in thinking about
it, 1t would seem to me that a judge who would resign from the district
court and retain the hope of returning by appointment of this admin-
istration might still have or be thought to have a possible reward for
cooperative behavior lying at the end of the road, and rather than
allow that concern to subsist, I would make clear that if he were to
resign to do this, it would have to be with no understanding whatever
as to the future.

Senator Bayu. You feel that it would be incumbent upon him to
resign? He could not be suspended for some special task?

Secretary Ricuarpson. No, I do not think so. I feel quite clear about
that. We have sought a good deal of advice on that point. I think it is
a closer question with respect to a retired judge. Even there, I think he
would have to resign.

Senator Bayu. This morning, my colleague from Nebraska sug-
gested that you should be very careful about granting immunity be-
cause someone might be involved in committing treason. I note in the
definition of treason in the Constitution, it is a rather narrowly de-
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scribed crime. Is there anything that has developed so far which we
may not be aware of which would go so far as treason ?

Secretary Ricizarosox. Not that I know of.

Senator Bavym. I think the admonition of the Senator from Ne-
braska is, as is u=ually the case, appropriate, but I just wondered if
there was something there that perhaps we should be aware of.

In checking the paper and what records the staff and I have had
at our disposal there are four or possibly five different Federal grand
jury proceedings now going on in connection with the Watergate and
related events—here in Washington, in Florida, in Houston, New
York, and possibly California. Five individuals have been indicted—
Segvetti. Mitchell, Stans, Vesco, and Sears. Do you think it would be
appropriate for a freeze to be implemented on further indictments, as
well as the grants of immunity, until this special prosecutor can begin
operating, since these decisions are critical in the overall, complete
development of the case?

In looking back at some of the questions that I had asked and want-
ing to use this second opportunity to share thoughts with you, I want
to plug up some of the holes in our exchange to make sure that we had
a watertight record. As I recall, you said you thought the special
prosecutor should have—gveat authority in the decisionmaking in
these individual cases. We did not get to the question of whether some-
thing done between now and then might prejudice this. Have you
given some thought to that, Mr. Secretary ?

Seeretery Rrcitarpson. Yes, I have. Senator Bayh. I do not see
any way in which this can be done under present circumstances. A
U.S. attorney, for example, who is ready to obtain an indictment 1s
concerned lest there be leaks. He may feel that it is important for any
of a number of reasons to proceed rapidly. I am certainly not in a
position at this stage to exercise any independent judgment in such
a matter, and I do not think it would be desirable simply to issue a
blanket request to hold things up for an indefinite period. So it seems
to me that the only possible answer is that matters will have to take
their own course until such time as the special prosecutor is appointed
and qualifies and is able to inform himself as to the current situation
in all these cases and then decide what action he believes should be
taken in the light of circumstances as they then exist. o

Senator Bavm. Is it necessary to make decisions at the district court
Jevel relative to who should be granted immunity ? Perhaps to broaden
the question as well as to ask a specific question. tell us once again the
authority you feel the special prosecutor would have relative to get-
ting involved in the district court cases and seeing that they were han-
dled in such a wayv that would enhance the chances of his successfully
pursuing his job. ]

Secretary Ricrarnson. The special prosecutor would, 1n effect, step
into the shoes of the Attorney General and the Chief of the Criminal
Division with respect to these cases. That means he would have the
authority as an original matter if no indictment had vet been returned
in a given case to exercise an independent judgment about whether
or not the evidence was sufficient, and so on. This is the kind of thing
on which routinely, U.S. attorneys consult the Chief of the Criminal
Division, who, of course, is exercising the responsibility delegated to
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him by the Attorney General. Once the special prosecutor has been
appointed and his area of jurisdiction has been carved out and trans-
ferred from the Criminal Division to him, he would in effect, therefore,
be doing the kind of job in relation to these cases that I said the Chief
of the %riminal Division ordnarily does. But I do not see any way
that we can or should try to alter the course that events would other-
wise take between now and then.

Senator Bayu. Let me refer to a specific example of the kind of
thing that might take place. Suppose the special prosecutor, on tak-
ing the rolls and looking at a particular indictment that had been
brought against Mr. X in State Y, made the determination that the
facts contained or that the charges made there were not as serious
as they should have been. YWould he have the authority to dismiss that
case and bring more serious charges against the defendant ¢

Secretary Ricu.iroson. Yes, he would have that authority.

Senator Baym. Thank you.

May I go down this road, stepping on a few new stones or on the
same ones revisited after your discussion with Senator Tunney. In the
light of our conversation and our discussion the other day, you had
readdressed yourself to the provisions as to the authority of the special
prosecutor. If there are things that you said in response to the specific
questions that I addressed to you, sir, that may, in the light of the
weekend and everything that has happened, plus a reflection on your
own part, give you the desire to define this authority in a little dif-
ferent manner, I would like to give you that opportunity to do so.
You mention the relationship between you and the special prosecutor
being similar to that between the administrative agency and a cowrt
applying the abuse of discretion standard. There have been a num-
ber of different decisions that have been involved here, but I ncte that
one widely quoted judicial definition of this standard is that of Judge
Magruder of the sixth circuit in the case of McBee v. Bomar, 296 Fed.
2d 295 in 1961. This is a case that I note keeps cropping up as author-
ity. Judge Magruder there said that abuse of discretion is, and I quote,
“A clear error of judgment in the conclusion * * * reached upon a
weiching of the relevant factors.™

Now, goes that accurately reflect the way you really perceive the re-
lationship of the special prosecutor? Does this not suzgest that the
special prosecutor should have a wider discretion than vour definition
that you would not intervene as long as the action was one on which
reasonable men can differ?

Secretary RicHArDsoN. Yes.

Senator Baym. I am trying to be helpful, althongh T know sitting
there and answering these questions is not an easy task, but I want to
make sure we know where we are going. ¥ ou kept coming back to that
trapdoor and using the word “unreasonable.” 1T am not too sure that
Judge Magruder would go that far.

Secretary RicHARpsON. I am not sure that I understand, Senator
Bayh, what you mean by “not going that far.” You mean that he would
give greater or less weight to the administrative agencies

Senator Bayw. It would seem: to me that he would give more au-
thority to the special prosecutor than you, by vour own definition.

Secretary Ricmarpsox. You think he would give greater weight to
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the agency’s judgment than I would give according to the formulation
that 1 previously used?

Senator Baviu. Well, let me just put it this way: I have read what
Judge Magruder said. I would like to know once again what Elliot
Richardson 1s saying in the light of that often quoted thing. T will
read it one more time: “A clear error of judgment in the conclu-
sion * * * reached upon the weighing of the relevant factors.”

Your words are more important than Judge Magruder’s right now,
but vou did refer to this relationship and that is one case which is
widely quoted relative to that relation.

Seeretary Ricuaroson. Yes. Well, I would expect to give the spe-
clal prosecutor a degrec of authority, if anything, greater than that,
and I think what T have said, although T have expressed it in slightly
different words on different occasions, has been pretty consistent. I
have said that I would not second-guess him, that T would not sub-
stitute my own judgment for his. Now, the phrase “a clear error of
judgment” could be construed to mean that the reviewing court’s judg-
ment would be substituted where the reviewing judge simply thought
that the administrative agency was wrong, clearly wrong. I would not
go that far.

In other werds, T might think that the special prosecutor was clearly
wrong and still not substitute my own judgment. I said that he would
have to verge on the point of an arbitrary or capricious or irrational
act before I would do so. So if anything, then, as I visualize it, the
special prosecutor’s judgment would carry greater weight than is at-
tributed to the administrative tribunal in the formulation you quoted.

Scaator Bavir. T apvreciate that appraisal. I must say I concur
with it.

Could I, at the risk of being repetitive, ask you to try to quickly give
us specific examples in the areas which we discussed the other day.
Could you take those one at a time to give us an example of what, how
you define “arbitrary” and “capricious” and “totally unreasonable ¢”

As I mentioned earlier in the colloquy you were having with Senator
Cook and Senator Kennedy, I really do not have problems, myself,
with the term “ultimate authority,” if ultimate authority is more or
less a pro forma maintenance of authority as described in the statute.
There is no way you can shuck it; it is yours. And if all of the deci-
sions, the actual working, operating decisions, are deemed the special
prosecutor’s and he makes all those, I am relieved. And I would not
want to play games, I would not want to be semantical about the term
“yltimate authority.” It would ease my mind and perhaps others of
those on the committee if they are so concerned.

1 would ask you if you could, if you feel it is possible, to give us an
example of when the special prosecutor would go over the line as far
as the nature and scope of grand jury proceedings.

Secretary RicmarpsoN. In the case of seeking an indictment, for ex-
ample, he would have full authority to determine whether the evidence
was sufficient to support the indictment of any individual. This 1s often
a tough judgment call and is a good example of the kind of thing in
which he would have, so far as I was concerned, full authority to make
the call. Now, it is impossible to define a situation where he might be
acting irrationally; but an extreme case, for instance, would be where
he was proceeding on the uncorroborated hearsay of one witness. That
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might seem to me so flagrantly insufficient as to amount to an arbitrary
act. No responsible individual of the kind we are talking about here
would ask a grand jury to indict on that basis, and if he did, the grand
jury, of course, if it understands its function, should refuse to indict.
But that is an example of what I would consider to be an extreme case.

Senator Bayw. Then that is very consistent with the response vou
gave to me the other day when yvou said, *“In that case, his view would
prevail because I had given him the job because I had confidence in him
because he knew more about it than I did”——

Secretary Riciiarpson. Yes.

Senator Bayu [continuing]. “And because in the setting in which
we would be acting, I think it would be inappropriate for me to sub-
stitute my judgment.”

Now are we talking about final authority as to the nature and scope
of the grand jury proceedings?

Secretary RicHarpsoN. Yes. To take another example, for example,
the grant of immunity.

Senator Baya. Please.

Secretary Rrcmaroson. He should have full and independent au-
thority to determine when, in order to obtain suflicient evidence on
which to proceed, he should seek an order from a court requiring testi-
mony in exchange for immunity. This again is the kind of judgment
that somebody who is in direct charge of a prosecution is uniquely
in a positicn to make. 1 would not undertake in any way to look over
his shouldor or to menitor or to second-guess his exercise of that
judgment.

The question of whether or not to contest the assertion of executive
privilege is one we have already covered, T think, very clearly.

Whether to take direct responsibility for the prosecution of a case
in a given Federal district and take it out of the hands of the U.S.
Attorney in that district would be another kind of judgment in which
he should have the same degree of independent authority. Whether an
understanding of any sort should be communicated to a witness that
in consideration of his giving testimony this would be taken into ac-
count in recommendations made to the judge at the time of disposition,
the same should apply. This is the kind of discretionary judgment that
belongs in the hands of the prosecutor.

Whether to indict for a lesser charge, the same. And, I might add,
too—this is a more recent conclusion that I only began to look at in
the last day or so—we had a colloquy, you will recall. about what cases
would come within his jurisdiction, and I have concluded that with
respect to, for example, all offenses arising out of the 1972 Presidential
election, he should have the opportunity to determine whether or not to
assume the responsibility for such a case.

Senator Bavm. All cases arising:

Secretary RrcmArpsoN. All offenses arising out of the 1972 Presi-
dential election.

Senator Baym. This would be not only the political espionage, but
the(aj1 fund raising efforts. as well as the specifics of the Watergate case
an

Secretary Ricmarpson. Yes. You will recall that in onr colloquy
the other day, I pointed out that there have been at least 3,000—or so
I was told by the Criminal Division—cases involving all political par-
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ties in which some question of compliance with the campaign con-
tribution reporting requirements had been raised. T said that any that
did not fall under the jurisdiction of the special prosecutor would pre-
sumably remain within the jurisdiction of the Criminal Division. So
vou get then the question of who decides which cases go to the special
prosecutor and which stay with the Criminal Division. My present con-
clusion 1s that the special prosecutor himself should decide that.

Senator Bavir. Would this include, Mr. Secretary, various activities
of the so-called “plumbing operation?”

sieeretary Riciarbson. That phrase would not govern that particu-
lar issue, but it——

Senator Baym. (‘ould we just sort of put it in context?

Secretary Rrcuarpson. I have previously said, I think, that it
should be understood from the outset that he would have jurisdiction
of any case that arose out of this or any investigation that seemed
indicated. That would have to be dealt with separately, though, not
as a specific delegation from the outset.

Senator Bayn. But in your judgment, the instructions of authority
would give the special prosecutor the opportunity to pursue any vio-
lations that resulted from this so-called “plumbing operation”?

Secretary RicmarpsoN. Yes, definitely. As I said the other day, the
common denominators that ought to apply in determining what he
has jurisdiction over would be any involvement by White House per-
sonnel, present or former, anyv activity relating to the Committee to
Reelect the President, any activity involving a2 major appointee, past
or present, of this administration which in any way was related to
the conduct of the campaign.

Senator BavH. As I recall it, not to put words in your mouth, but we
also later expanded that definition to include close associates or private
individuals like Mr. Kalmbach or perhaps even personal friends that
do not have an official capacity in any of the previously named or-
ganizations. Is that accurate ?

Secretary RicrarpsoN. Yes. The phrase I used about the authority
of the special prosecutor over all offenses arising out of the clection as
to which he would have unilateral opportunity to exercise or assert
jurisdiction presumably would cover those also.

Senator Bayi. Your redefinition is being very helpful to me, I
may say. I do not know whether it is being helpful to anybody else,
but it is to me. So let me ask one further question.

The special prosecutor would have the determination, then, in look-
ing at the various alleged incidents that have been brought to our
attention to determine what weight to give to national security
and whether to pursue or not to pursue them—that would be his
determination ?

Secretary RICHARDSON. Yes.

Senator Baym. And whether “national security” was a valid excuse
or not on the part of one or more of the participants? )

Secretary Ricmarpsox. He would determine that in the first in-
stance. If he met an assertion to the contrary by some party to the
case, some actual or potential defendant, then presumably, the issue
might have to be adjudicated by a court. But so far as the prosecution
is concerned, he would make that determination.
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Senator Baym. That has been very helpful, Mr. Secretary. I think
you have really done a creditable job of narrowing the line of final
authority. _

Secretary Rricmarnson. Well, T think it is fair to say that these dis-
cussions have been helpful to me in terms of pointing up issues. I think
that the general line T have taken has been a consistent one in terms of
trying to maintain what I have referred to as the ultimate statutory
responsibility of the Attorney General. On the other hand, I think
we have developed a record that helps to make much more concrete
where the line ought to be drawn than it would have been otherwise.

Senator Baym. I share your assessment. It has been helpful to me as
well.

Let me deal with two other areas, if I might, Mr. Secretary, that I
think were very much a part of your responsibilities. They are also
very current relative to a vote which I must take tomorrow in the
Appropriations Committee as to funds to participate or permit our
country to continue to participate in certain types of military activity.
As T am sure you are aware, the testimony which you made May 6, 1973,
before the Senate Defense Appropriations Subcommittee has been
reported rother frequently in the press. I do not remember the specific
quotes, but as I recall at least reading it, the general thrust of your
testimony was reported to have been that regardless of what the Con-
gress does to cut off funds, we are going to be able to and will continue
the bombing in Cambodia, because that is in our national interest and
that the administration would. nevertheless, continue the bombing
even if there was denied transfer of authority of the, I think it was
$500 million.

Now, as the Attorney General of the United States, do you person-
ally feel that this kind of defiance of the legally expressed will of the
Congress that munitions not be utilized in pursuit of a certain kind of
foreign policv activity, that it should be flagrantly ignored and that
the present policy should be pursued, that a technicality should be
sought out that would prohibit the very expressed will of Congress
from being carried out?

To me, let me say as a member of the legislative branch, that issue
and one other issue that T want to touch on very quickly here perhaps
will have a greater consequence on the division of powers in our coun-
try than the Watergate situation. Watergate is front page news right
now but this other business is going on underneath the big headlines
and in the final analysis, they could change the structure of our Gov-
ernment more significantly. ’

Secretary Ricrarpson. That is one of those “I am glad you asked me
that” questions, Senator. ’

There has been some very bad and inaccurate reporting of what 1
said on this score. At least—let’s see, looking around this room-—one
or two members of this committee are also members of the Appropria-
tions Committee and heard my testimony on this.

Senator Baya. Mav T read—just permit me to interrupt—the spe-
cific part of vour testimony that concerns me—not what I have read
in the newspaper—is in the last page, on page 8, where it says:
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It must be emphasized again, however, that the denial of requested authority
will not impaet on U.S. air operations in Cambodia but across-the-board on oper-
ations of our base line forces worldwide.

Secretary Rrcitarbson. Yes: well, as I say, I welcome the oppor-
tunity again to try to clear this un. I was testifying in support of a
request for the transfer authority. That is, for authority to transfer
the power to obligate funds from one account to another within the
DOD budget. For a combination of reasons, including inflation in
food prices. currency devaluation, and a higher than anticipated rate
of activity in Southeast .\sia. we had drawn down the operations and
maintenance and personnel accounts in the Department of Defense at
a rate more rapid than was anticipated when the appropriations were
eranted and enacted. So we needed—we now need—trans=fer author-
itv. in effect, to enable us to continue to make obligations of the kind
covered by those accounts—things like fuel necessary for the steaming
times of naval vessels, for flight training, and so on—and although a
reason why the accounts have been drawn down was, in part, activity
in Southeast Asia, the transfer authority was not in large part needed
for that purpose in the future. As my testimony said, only about $25
million of the total $500 million would be involved in Southeast Asia.

So what T was trying to get across to the Congress is that even if
the transfer authority were denied, that would not in itself stop the
bombing. T did not want there to be any issue of credibility arising
if the transfer authority were denied and then the Congress saw the
bombing was still going on.

But I also testified that the Congress could, by appropriate lan-
guage, ent. off funds for bombing. 1 was saying if that is what you
want to do, you have to do it some other way and that the mere denial
of transfer authority will not in itself accomplish it.

Is that clear?

Senator Baym. Yes; yes, I nnderstand that. Let me again try to be
specific or get a specific answer to a specific question. Suppose the
Case-Church or Church-Case amendment passed, which denies the use
of any appropriated funds for continuation of the bombing activity
over Cambodia. Would you advise the President of the United States
in the event that passed and became a law, that he should no longer
continue the operation after that had passed and that had become the
law?

Secretary RicmarpsoN. I would so advise him, at least as to any funds
that it purported to cover. I have not actually read the language, and
I think language could be written that would wholly cut off the bomb-
ing, and so testified before the Appropriations Committee a week ago
today.

May I, Mr. Chairman, if there is no objection, ask to have inserted
at this point in the record excerpts from that testimony ?

Senator Hart. It would be very useful.

Secretary Rrcmasroson. I said in effect at the time that language
could certainly be written that would do this and on which T would so
advise the President.

[The excerpts referred to follow : |
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MONDAY, MAY 7, 1973

U.N. SENATER,
SUBCOMMITTEE ON THE DEPARTMENT OF DEFENSE,
Washington, D.C.

The committee met at 2:05 p.m. in room S-128, the Capitol, Hon. John L.
McClellan (chairman) presiding.

Present: Senators McClellan, Bible, Byrd (of West Virginia), Mansfield,
Proxmire, Inouye, Hollings, Eagleton, Chiles, Young, Cotton, Case, Fong, Brooke,
Hatfield, Mathias, Schweiker, Bellmon; also present, Senators Symington and
Thurmond.

DEPARTMENT OF DEFENSE

SECTION 7353—TRANSFER AUTHORITY
STATEMENT OF HON. ELLIOT L. RICHARDSON, SECRETARY OF DEFENSE

ACCOMPANIED BY:
HON. JOHN O. MARSH, JR., ASSISTANT SECRETARY OF DEFENSE (LEGISLATIVE
AFFAIRS)
DON R. BRAZIER, ACTING ASSISTANT SECRETARY OF DEFENSE (COMPTROLLER)
LT. GEN. GEORGE M. SEIGNIOUS II, DIRECTOR, JOINT STAFF

STATEMENT BY CHAIRMAN

Chairman McCLELLAN. We will come to order.

The Chair will make this brief statement.

The pending supplemental appropriation bill contains an administration
request to increase the transfer authority contained in section 85 of the
Department of Defense Appropriation Act by $500 million, from $750 million
to $1.25 billion.

The Defense Committee has heard testimony in support of this request from
representatives of the Department of Defense. In view of the increasing con-
cern in the Congress over this provision, and particularly with respect to the
Southeast Asia portion of this $500 million, estimated to be from $150 to
$200 willion, the Secretary of Defense requested an opportunity to appear before
this subcommittee, along with Adm. Thomas Moorer, Chairman of the Joint
Chiefs of Staffs, to testify in support of this request.

* * * * * * *

Chairman McCLELLAN. I am about through and others will have questions along
these lines. One other question is this: you are confronted and the administration
is confronted with this reality possibly, and that is that the American people want
our troops out and that the Congress will no longer support appropriations to
fund such operations. Now, where are we if that is the true situation? Will it be
the policy of the administration to proceed anyhow with continuing operations,
as are now in progress, or will it be the administration’s considered judgment
to follow the only other alternative of prosecuting the war further with respect
lo trring to compel Hanoi to abide by the terms of the cease-fire agreement?

Secretary RiIcitarpsoN. I am sure, Mr. Chairman, that the administration
would not proceed in defiance of any clear-cut congressional action intended to
terminate the authority to use funds for continued operations in Cambodia.

I do want to emphasize, as I have earlier, that congressional action on the
transfer authority itself would not be so interpreted by u=.

* * * % * ® [

Senator Corrox. You have said that nothing since January 27 has happened to
change the authority or at least the justification of the President’s continuing
hostilities. If Congress did put this limitation on, that would be something that
would happen since January 27 that the President would certainly have to take
into conxideration, is it not?

Secretary RicHArRDSON. Yes. I am sure that is right, Senator Cotton.

2 * * * * * *
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Senator CortoN. Do you think that if we put a limitation on this, that no
money shall be spent of this transfer in Southeast Asia—I know perfectly well
you have to pay vour bills over there and I know perfectly well the administration
has to pay up commitments—wouldn’t you think that if Congress rather strongly
cast that vote that it would have a very distinct effect on the President?

Secretary RICHARDSON. Yex; I think it would, Senator Cotton.

Senator CorroN. What do you think he would do about it?

Seeretary RicHArDSON. 1 probably should not try to pronounce judgments on
lancuage I have not seen. A lot could turn on precisely what it said. I have no
doubt that language could be drawn that would establish a restriction on the
right to obligate funds for the continued support of the air activity. I think it is
important to make clear, though, that a significant portion of the continuing
obligations to support Southeast Asia would not be for the purpose of support-
ing air activities over Cambodia but for the forces that are maintained in air
fields in Thailand and on ships in the area. The=e costs would go on even if there
were no air activity. and it would be imporiant in any event to try to assure
that the language did not prevent our supporting those forces.

* * * ¥ * * %

Senator INouYE. Knowing what you know about the present military situation,
about their leadership, about their dedication, about their unwillingness to
fight, how long are we willing to continue our air strikes?

General SEreNIOUS. Mr. Secretary, I think possibly you had better take that
question on.

Secretary RicmarpsoN. This is essentially the question that I tried to answer
when it was raised earlier by the chairman.

I can only say that continuing support induces Hanoi to comply with the
agreement, and the prospect of our support will have to be indefinite.

We would. of course, from time to time have to assess the question of whether
or not to continue it, and the Congress would have to be part of that process.

I think we show'd develop a periodic accounting to the Congress. Our case
for the mowment, at least. re~ts heavily on the current efforts to achieve com-
pliance that are being made through diplomatic channels.

* # * * * ¥ w

Senator INouyvE. Would your answer be the same if this Congress of the United
States added perhans an amendment to this bill which xaid none of these funds
will be used for the bombing of Cambodia? Would you still continue bombing?

Secretary RicHARDSON. The short answer is “*No.” The actual terms of the
language—TI am sure that the Senate could write language that had the effect
which was intended. and which would be complied with by the administration to
terminate bombing.

* X * * & * *

Senator SCHWEIKER. Since it [the transfer authority bill] won't be determina-
tive in supplying the money you are saying you will bomb anyway whether vou
get the gas or not?

Secretary RicHARDSON. That is correct. I am not saying we will. T am saying
that the denial of the transfer authority will not control the answer to that
question.

* * * * * * &

Senator SCHWEIKER.. You may say that, Mr. Secretary. But the courts have
ruled very specifically, in exact language. that when Congress votexz an appropria-
tion for war they are de facto giving their support to the war and declaring war
by that mechanism. That is the only reason the administration has been conduct-
ing an allegedly “legal war.”

The thing you are discounting is the very way in which the courts have given
vou authority to start a war.

Sceretary RICHARDSON. Senator Schweiker, we are asking you to make trans-
fers as between DOD accounts. That is all that is before you. The transfers
wonld be made into the O. & M. and personnel accounts. We do not want to mis-
lead you into thinking that the authority we are seeking to make these transfers
is determinative one way or another with respect to the continued conduect of
U.S. air activity in Cambodia. We have never represented that it was, and al-
though this impression has arisen, my statement is directed toward dispelling it.
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Senator ScEWEIKER. If I recall Mr. Secretary, when you came before the
Armed Services Committee, the rationale was that we had troops and prisoners
there. We certainly are not using that one any more,

All I am saying is that the courts disagree with your position. The courts
very clearly say when Congress votes this kind of authority they, in essence,
give silent consent or public consent to the war. That is what the courts have
ruled. It may well be different from your position. I think it is a very relevant
point.

Secretary RicEARDSON. No, I am sorry, Senator Schweiker. The point is that
if we ask for money for the war and the Congress granted it, then we could say
the Congress had, in effect, ratified, approved, or in some sense created legislative
history acquiescing in the continued conduct of the war. That is the very same
point that Senator Proxmire raised earlier. I said that we would not, in this
instance, try to convert a vote in support of the transfer authority into a vote
in ratification and approval of the war, because the transfer authority has so
little to do with the war.

If, however, an amendment were proposed to the transfer authority which
said you can’t transfer any of this money for any purpose associated with the
war, and that was rejected, then we could have a basis in legislative history for
saying that the Congress had, in some sense, ratified or acquiesced in it.

But the approval of the transfer authority would not, in my view, constitute
in itself a significant basis for arguing that the Congress had acquiesced in
what we were doing. I would continue to argue as I said a moment ago that the
President’s authority rested on the basis that it had on January 27.

* * * * * * *

Senator BeLLAON. How does the Congress take it [the President’s authority to
continue air operations in Cambodial away?

Secretary RicHARDSON. It could take it away by some action saying that we
could not spend any more money, or obligate any more funds, or use personnel
and so on for the pursuit of continued air activity over Cambodia, or any other
form of combat action in that area. I did not intend to volunteer the language
which you could use, but I am sure you could have derived it from other sources
than myself.

% * % * * * %

Senator Bayr. Could I ask one other question that is closely related
to this only in the domestic field that deals with the concern some of
us have with regard to the delicate balance of the authority being
tipped rather precipitously ? There have been three court decisions, and
I am sure you are aware of them—one is relative to highway funds,
State Highway Commission v. Volpe; one involving OEO, and Federa-
tion of Government Employees v. Phillips; the most recent one was
relative to EPA funds, the Cuty of New York v. Ruckelshaus—in which
the district court involved ruled against the executive branch’s action
to cease one program and to withhold appropriated funds in another.
Could you tell me, if you are the Attorney General of the United
States, given this background of these three courts, how would you
advise the President to proceed in the future on impounding funds
for libraries, for regional mental health centers, in certain other domes-
tic areas without being specific? If you would like, I can give you the
whole shopping list. I do not want to do that. I just want to get your
idea about the general legal advice you are going to give the President
as to whether he should cease and desist this impounding of funds that
had been appropriated. That is question No. 1.

Question No. 2. Do you know if the Government intends to appeal
any of the three cases I just referred to?

Secretary RicriarpsoN. On question No. 1, T really have not had an
adequate opportunity to study the cases to give you an answer as to
what my advice would be. Certainly, it had always been supposed, 1
thought, that the President had some power with respect to the rate
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of obligation of funds. Now, it would take more knowledge of the
reasoning and the arguments and so on that went into these cases and
the statutory language that appropriated the money and so on for me
to answer.

As to the second part of it, I do not know what the present view of
the Justice Department people is on this.

Senator Hart. If the Senator could suspend at that point, we could
recess to catch that vote and resume.

Senator Bavm. Mr. Chairman, I will follow you. I have just one
quick question.

Have you had any chance to check the progress of that Department
perjury investigation that I asked you about relative to the I'T'T hear-
ings? You said we would have it in a few days. I do not want to put
that in with the Watergate situation, but I am very sensitive about it.

Secretary Ricuarpson. All T have done is get word over there with
respect to the commitment I made to you, but I do not expect to be in
a position to give you any report on that until after I have gotten over
there and have some real right to review the whole record. I am in a
somewhat anomalous position at the present time in terms of dealing
with the Department. I am not in charge. I could ask to have records
available and so on. I am sure they would brief me as requested. But I
have felt that with respect to a matter of this kind, I really ousght to be
in a position of some authority.

Senator Bavyir. I do not think you ought to be held accountable for
the indiscretion of those who preceded you.

Secretary RricrarpsoN. Let’s say the clock is running—since I made
that commitment to you.

Senator Baym. Fine; I trust you are keeping a different clock than
those who preceded you.

Secretary RrcuarpsoN. But I have not actually seen anything on
it yet.

Senator Baym. That is not necessarily comforting, but it is cer-
tainly not your fault if there is nothing there to be seen.

Senator Hart. We will recess to resume after we vote.

[Recess. ]

Senator Hart. The committee will be in order.

Pending the return of the Senator from Indiana, the Senator from
Nebraska is going to question.

Senator Hruska. Mr. Secretary, I have listened with interest to the
discussion of the different bodies of Government that are involving
themselves in prosecuting any wrongdoing relating to the Presidential
election of 1972. It was the suggestion of one of our Senators that four
or five grand juries are now working at various locations within the
Republic on different activities and aspects. At least four Senate com-
mittees are working on it—the Ervin-Baker committee, the Appropri-
ations Committee, the Armed Services Committee, this Judiciary Com-
mittee. And out of all this activity there are a great many decisions
which are being made and events transpiring. The more we move
along in that procession of events, of course, the less there is for anv
special prosecutor to work on if and when he is finally approved,
installed, and empowered to go ahead.

With that as a background, I would like to ask you just what is the
role of urgency in the matter of confirmation of an Attorney General,
whether it is before or after the designation and approval of a special
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prosecutor? Is the simple running of the clock of concern to us to the
extent that we should be interested in making as much progress as
quickly as we can in this committee ?

Secretary Ricmarpson. I think very clearly. Senator Hruska, the
situation is urgent, for the reasons you have touched on. A great many
things are underway, gathering momentum. Decisions are being made
from day to day. This means that the special prosecutor, when he is
appointed and when he has received the approval of the Senate, will
have to catch a moving train. So it is important that he get aboard as
soon as possible in order to take charge.

The kind of decisions that are urgent include some we have discussed
already. They include questions of immunity. They include indict-
ments that are in the process of being developed, and there may be
other activities that will require ]udoment growing out of various
aspects of this whole situation. some of which have come to hght

lately. So I think clearly the public interest would be served by ‘his
being in a position to act as soon as possible.

Senator Hruska. Of course, in due time, with indictments that may
come out—some have already been returned—trials will be scheduled,
and there will come a time when the element of double jeopardy will
come into the picture in the event of another attempted arraignment,
indictment and arraignment upon charges that are now bemrr proc-

essed by other grand juries. Would that also be a factor?

Secretarv Rromarpsox. Yes: it would. I think that the double
jeopardy problem. of course, arises with respect to anv proceedings
that are initiated and then. for some reason, aborted. If that happened,
the special prosecutor would be barred from taking further action.

Senator Hruska. That is right.

Secretary Ricmarpsox. So he ought to be in a position to exercise
direct resp01lslb111tv

Senator Irrsxa. So that unless action is taken fairly promptly, we
will find that the options of a special prosecutor will be considerably

narrowed. He will be precluded from any attempts that he might
make in one direction or another, because developments have come
and gone, events have occurred, and certain factors become things of
the past as time goes on.

I suggest that we may find that our present deliberations will be a
contributine factor to a highly impaired functioning of any special
prosecutor that might come q]ono

Secretarv RicuHArpson. I thmk this is a matter of serious concern,
Senator Hruska. Of course, as Senator Bavh’s earlier questions brought
out. he could go bevond anv action that had been taken in the sense
that if he felt that an indictment charged lesser offenses than the evi-
dence warranted or failed to include people who should have been
inclnded. he could seek new indictments. But in the case of the grant
of immunity. for example. he could not undo that. In the case of any
trin} that hegan and resulted in a dismissal after the initiation of the
trial. there would be nothing he could do to erase the action to that
point and jeopardv wonld have attached.

So there are a lot of reasons why he should get on the job as scon as
possible.

Senator Hruska. Thank you very much.

Air. Chairman, I note a vote is in progress. Perhaps we had better
respond to it.
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Senator H.arr. Well, what about the opposite of the coin, though, if
indeed there are anticipated problems flowing from action taken before
the special prosecutor is designated? In the charge—if that in fact is
true, what damage would be done if, to forestall the damage that you
and Senator Hruska were talking about, the Department took no
action for the immediate future ?

Secretary Ricriarnsox. This is a matter that really comes under the
heading that we discussed a little while ago, of whether or not there
should be some sort of freeze. The problem is that there really is no
one in a position effectively to direct this. I certainly do not want to
be in the position of telling the Chief of the Criminal Division or any
T7.3. attorney not to go ahead. That would be presuming, first of all,
ultimate favorable action by the committee and by the Senate.

In the second place, I am not in a position in which I can appro-
priately ask for all the information bearing on the questions of judg-
ment that are currently under consideration.

And finally, even if I were given all the information, I really would
not have time to absorb it, because I still have residual responsibilities
at the Department of Defense.

In one case, for example, where I was asked if I wished to exercise
some judgment of this kind, I said no, I do not; matters must proceed
as they would in the ordinary course, and the people who have respon-
sibility now will have to exercise that responsibility.

Senator H.rt, Well, someone is in charge now ?

Secretary RicHARDSON. Yes.

Senator Harr. And he 1s aware of the problems, both in going for-
ward and in, as vou say, freezing. I am not suggesting that you should
undertake to seek to influence it one way or the other. But someone
1s there.

Secretary RicaarpsoN. I do not want to leave the record implying
that what 1s being done now is being done wrongly. I have no reason to
believe that it is. The point is simply that, as Senator Hruska brings
out, the more judgments and decisions that are made from day to
day, the more we will be beyond the opportunity of the special prose-
%utor to exercise an independent judgment when he does come on

oard.

Senator Harr. Yes; and while we cannot conclude this and still
catch this vote that has just been signaled for the second time, does
that not suggest to the person in charge the prudence of reserving
judgments for a brief period of time?

Secretary Rrcrarpson. T would think that that person, whether
Henry Petersen or the 17.S. attorney. at least might take this into
account. He would then have to call it as he sees it in the light of the
situation as a whole, including whatever may seem to him considera-
tions of urgency bearing on his going forward promptly.

Senator Harrt. Mr. Secretary, thank vou for your patience today.
At the direction of the chairman, Mr. Eastland, we are resuming at
10:30 tomorrow morning. We are now adjourned.

Seeretary RrcrarpsoN. Thank you, Senator Hart.

[Whereupon. at 4:25 p.m., the committee was adjourned, to recon-
vene Tuesday. May 15,1973, at 10:30 a.m.]
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NOMINATION OF ELLIOT L. RICHARDSON TO BE
ATTORNEY GENERAL

TUESDAY, MAY 15, 1973

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursuant to recess, at 10:40 a.m., in room 2228,
Dirksen Senate Office Building, Senator James O. Eastland (chair-
man) presiding.

Present: Senators Eastland, Ervin, Hart, Kennedy, Tunney,
Hruska, Scott, Mathias, and Gurney.

Also present: John H. Holloman, chief counsel, and Francis C.
Rosenberger, professional staff member.

The Cuairman. The committee will come to order.

Senator Ervin?

Senator Exrvix. Mr. Chairman.

Mr. Secretary, my question is this: Can you advise the committee
whether or not the Department of Justice and the district attorney
expect to withhold the presentation of indictments to the grand jury
in the pending matter until the special prosecutor is appointed ?

TESTIMONY OF ELLIOT L. RICHARDSON—Resumed

Secretary Rrcaarpsox. The answer to that, Senator Ervin, is no. As
far as I am aware, the Department and the U.S. attorney will proceed
at their own pace, without regard to the pendency either of my nomi-
nation or the prospect of the appointment of the special prosecutor.

Senator Ervin. Well, is it not rather difficult to see how the special
prosecutor is going to be independent if he is required to prosecute
indictments ‘drawn by somebody other than himself?

Secretary Ricmarpson. He will have to deal with the situation he
finds in this as in other respects. As colloquy with Senator Hruska
yesterday developed, a great many things are in process. There is no
way, practically, whereby they can be frozen in place. There is no sure
basis on which to predict either when I will be confirmed and there-
fore in a position to appoint a special prosecutor nor to predict when
I will have a special prosecutor who can be examined by this com-
mittee, no way to predict how rapidly the Senate will act, either upon
my confirmation or upon a sense of the Senate resolution with respect
to the qualifications of the prosecutor.

Senator Ervix. Well, as a distinguished lawyer, you know that no
evidence can be presented in a criminal prosecution except evidence
which tends to prove or disprove the allegations of a bill of indict-
ment or evidence which tends to show what the credibility of the
witness is, 1s that not true?

(111)
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Secretarv Rrcrarpson. Yes.

Senator Ervin. Then if the special prosecutor comes in and has to
prosecute cases on bills of indictment returned before he becomes
special prosecutor, he has no independence as to the kind of evidence
he is going to present or as to the parties that he is going to prosecute.

Secretarx RicrarpsoN. Well, of course, an indictment does not
attach jeopardy to any defendant. An indictment can be withdrawn,
rewritten, re-presented: new defendants can be added; defendants
can be dropped: charges can be increased or reduced dependmg upon
the judgment of the bpecml prosecutor. It would be awkward, to be
sure, and could ereate problems, but he would have the power to do
that if, in his judgment. it was required.

Senator Ervin. He would have the power. But he would start out
with indietments drawn by someone else. If he exercised independent
judgment and decided that there ought to have been different indict-
ments drawn than the ones that were drawn, he would be somewhat
embarrassed by having to repudiate the work of those who preceded
him, would he not?

Secretary Rrcmarnsox. This could happen. On the other hand, the
only alternative is for me. in a position of no direct responsibility over
the Department of Justice whatsoever, to tell a U.S. attorney through
the chief of the Criminal Division that he ought to slow down or not
do something, and I do not know the ev idence. T have not asked for
nor do I have any right to see the transeript of the grand jury pro-
coedings. I do not even know what the considerations of time pres-
sure may be. So it seems to me there is no help for the situation but
to proceed as rapidly as circumstances permit in the selection, exam-
ination, and if possible, the approval of the special prosecutor.

Senator Ervin. And that leaves the control of affairs until the
special prosecutor is appointed, in the hands of officials who are being
deprived of the authority to act in this field.

Secretary RicmarpsoN. The short answer is yes; that is to say. it
leaves it in the hands of the people who have that responsibility now.
T have no reason to believe that the special prosecutor would displace
anv U.S. attornev or his staff. He might or might not do so, but his
own responsibilities would extend bevond the Water gate case in the
District of Columbia and include, as I have indicated earlier, a number
of other cases also. So he could decide that he wished to continue to
work with the U.S. attorneys and their staffs who are acting now.

Senator Ervin. Well, if he should decide to do that. I see no value
in appointing a special prosecutor.

Secretary RicmarpsoN. He would assume overall responsibility,
authority. for the conduct of cases involving allegations against White
House personnel and personnel acting for the Committee to Re-Elect
the President, as well as certain other matters that might appropriately
be assigned to him. He would have, under the law, the power to assume
the direetion of any case. He would have ultimate responsibility for
determinations as to who should be indicted, charges on which theyv
are indicted. grants of immunity, and really, all the significant ques-
tions of judgment that arise in any one of these cases.

Senator Erviy, Well, if he were going to exercise independent judg-
ment. it would require a substantial amount of delay, would it not?
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Secretary Ricuarpson. He would have to decide whether or not to
delay, recognizing that at best, he comes in while the things are in
progress, anyway. A lot of water is over the dam no matter what as of
the day he comes in. So he will, for better or worse, have to deal with
these situations as he finds them.

Senator Ervin. It would seem to me that, if he is going to retain
the present personnel that have had charge of this investigation since
the 18th day of June last year, you might as well not appoint a special
prosecutor. I thought that the reason for a special prosecutor was to
preclude those who have been assigned this task by the administration
from continuing with such responsibilities.

Secretary Ricaarpson. Well, I do not assume that the U.S. attorney
was assigned the task by the administration. He was the U.S. attorney
who happened to be here.

Senator Ervin. The U.S. attorney and his assistants hold office at the
pleasure of the President.

Secretary RICHARDSON. Yes.

Senator Ervin. The President heads the administration.

Seeretary Ricimarnson. That is true. I simply am not in a position to
prejudge the question of whether a special prosecutor would or would
not see fit to supersede the U.S. attorney of the District of Columbia
or the U.S. attorney in any of the other cases over which he would
have——

Senator Ervin. Who is the head of the Justice Department at this
particular moment ?

Secretary RrcuarosoN. Attorney General Kleindienst is the head of
the Department. He has disqualified himself from acting with respect
to any matter involving people with whom he had prior close personal
and professional associations so that for purposes of all these matters,
the acting head is chief of the Criminal Division, Henry Petersen.

Senator Ervin. And he is the same man who has had direct charge
of this proceeding from the beginning, ishe not ?

Secretary Ricmarpson. He has exercised, as I understand it, the role
normal to the chief of the Criminal Division from the beginning ; that
is, T take it, a kind of supervisory role over the work of the U.S. at-
torneys, a source of ultimate judgment, advice, and decision on the
kinds of tough questions that come to him.

Senator Ervix. I would characterize it—maybe a distinction with-
out a difference—but I would characterize the head of the Criminal
Division as a directing authority rather than a supervising authority,
from my experience and practice in the Federal courts.

Secretary Ricmarpson. T would certainly accept that term. In any
event, he has the overall responsibility now and that, of course, will
continue to be the case until the special prosecutor takes office.

The Cramaran. The Senator from Pennsylvania?

Senator Scorr. Mr. Chairman, I really waited for Senator Mathias.
I did not want him to miss his opportunity, because sometimes Sen-
ators wait for hours and can only be here at certain times and then
have to go to a committee. He has had to leave for Appropriations,
so T will take up only the brief time it takes to refer again to what
Sceretary Richardson said yesterday about the special prosecutor.
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You used the phrase that the special prosecutor will have to catch
a moving train. I think that is inevitable in the process, but I think
it also stresses the importance of naming a special prosecutor and
having him appear and appear with the written guidelines and then
indicate whether those guidelines meet with his approval or whether
he wishes a different guideline and whether or not he can satisfy the
committee that his authority is such that he could move through every
step of the proceedings without interference with his function, includ-
ing his final action and recommendations. Would it not take, since we
are thinking in terms of the analogy of the moving train, would it
not take a statutory or statutorial created prosecutor that much longer
to catch this moving train so that he might, after the expiration of 8,
10, 12. or 14 weeks, probably catch the last car on that train and have
to move up?

Secretary Ricmarpson. I think that is a very vivid way of putting
it, Senator Scott. He might change the image a little bit. He might
sayv that he would really have to assemble a new group of cars and
find an engine and get it going from the freight yard and out on to
the track, really from scratch.

Senator Scorr. And thereafter spend most of his time avoiding
collision with other moving trains.

Secretary Ricmarpson. Precisely.

Senator Scorr. I have no other questions at this time, Mr. Secretary.
I simply want to stress the impracticality of pursuing one further
course where we have a course before us and there is a very general
unlikelihood that this committee will be able to satisfy itself through
the character and personality and training of the special prosecutor,
through his commitment and integrity, and through his assurances
that this committee necessarily will have to have. T have no other
questions.

Secretary RicuarosoN. Thank you, Senator Scott.

The CrARMAN. Mr. Secretary, what is the background of Warren
Christopher?

Secretary RicuarpsoN. Mr. Christopher is a former Deputy Attor-
rey General of the United States, Mr. Chairman, as you know. He
served during the Johnson administration under Attorney General
Katzenback and Attorney General Clark. He served as the Director
of the Commission appoined by the then Governor of California to
investigate the circumstances leading to the Watts riot. He has been
an active trial lawyer and is presently the head of the litigation depart-
ment of the Los Angeles firm of O’Melveny and Myers. He is, T
believe. an honor graduate of the Stanford Liaw School.

The Crrairaan. Senator Kennedy?

Senator Kex~epy. Thank you.

To whom is the head of the Criminal Division reporting on his in-
vestigations into the Watergate at the present time?

Secretary Ricuarpson. No one. He is in charge.

Senator Kexxepy. Well, the regulations point out that “subject to
the general supervision and direction of the Attorney General, the
following prescribed matters are assigned to and shall be conducted,
handled. or supervised by the Assistant Attorney General in charge
of the C'riminal Division.” but it savs “subject to the general super-
vision and direction of the .\ ttorney General.”
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Secretary Ricrarpson. Well, of course, Senator Kennedy, as you
recall from the first discussion I had with Senator Hart, this super-
vision ceases when the Attorneyv General disqualifies himself or recuses
himself on some personal ground. And since Attorney General Klein-
dienst has done that, he is not exercising the role he normally would.

I explained at that time that if I were confirmed and took office, I
would not fecl that I could or should disqualify myself. At any rate,
the result of Attorney General Kleindienst’s withdrawal of himself
or insulation of himself from all aspects of the Watergate matter and
related matters is that for this purpose, Henry Petersen is, to all prac-
tical purposes. the .\cting Attorney General.

Of course, the Deputy, Dean Sneed, has some relationship, I sup-
pose, but to the best of my knowledge and belief, he has not been play-
Ing an active role in connection with these matters.

Senator Krx~rpy. You have no doubt that you can divest yourself
of all responsibilitv for a particular matter where for some reason, you
may wish to disqualify vourself?

Secretarv Ricuarpson. Oh, T think that is perfectly possible. I re-
member when I was appointed U.S. attorney in Boston, I found that
among the pending cases was an indictment against a man whom I had
represented at an earlier stage in administrative proceedings before
the SEC., so I filed with the judge to whom this case had been assigned
a letter saying, in effect, that I proposed to insulate myself entirely
from any aspect of that case. that the U.S. attorney trving it would
not communicate with me about it, and so on. And this is possible in a
matter where there 1s a real conflict of interest.

Senator Kexnnepy. You are aware of the fact that John Mitchell
disqualified himself in matters involving the Warner-Lambert firm,
and as T understand it, the Deputy Attorney General had final au-
thority in that case.

Secretarv RicuArDsoN. Yes. T was not aware of that specific situa-
tion. but when I say yes, I have no doubt.

Senator Kexnnepy. And that Mitchell also bowed out of all the ITT
antitrust cases and Kleindienst handled those.

Secretary Ricmarpson. So 1 understand.

Senator Xen~eEpY. Now, what would have happened in those cases
1f Kleindienst had been disqualified ?

Secretarv Ricmarpson. If Kleindienst also had been disqualified?

Senator Krxxrpy. Yes.

Secretary Ricmarpsox. Well, T suppose that in the case of the ITT
matter. final responsibility would have rested on the shoulders of the
chief of the Antitrust Division.

Senator Kennepy. Well, in those cases—Warner-Lambert and ITT
and Watergate—where the Attornev General had disqualified him-
self, would the Attorney General still have what vou call the ultimate
responsibility, since those with actual responsibility were his sub-
ordinates or were exercising power as delegated by him?

Secretary Ricmarpson. No. he would not. This, of course, is the
reason why at the beginning of these hearings, Senator Hart proposed
as a solution that I disqualify myself. I explained then why I do not
propose to do that. But it is the only wav, other than by statutory
change, that T could escape ultimate responsibility.

Senator KENNEDY. Now. ot the time of the Teapot Dome, they passed
a joint resolution that said in the last paragraph “And the President
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is further authorized and directed to appoint by and with the advice
and consent of the Senate special counsel who shall have charge and
control of the prosecution of such litigation, anything in the statutes
touching the powers of the Attorney General of the Department of
Justice to the contrary notwithstanding.”

Is your reluctance due to the existing statutes which prohibit vou
from doing it, or would vou want us if we could—and I imagine it
could be done rather easily and quickly—to pass similar language
saving that anvthing in the statute touching the powers of the Attor-
nev (GGeneral or the Department of Justice to the contrary notwith-
standing ?

Secretary Ricmarnson. T think that the situation would involve a
great manv practical problems in applying this. It would be unclear,
for example. what the impact of that was with respect to the respon-
sihilities of the .Attornev General in cases of the immunization of
witnesses. It would be unclear what was meant by that with respect
to the assienment and direction of agents of the Federal Buresu of
Investigation or the abilitv to call upon the personnel of the Devart-
ment in order to expedite the handling of a given matter on an ad hoc
basis. Tt would be difficult to draw with precision in advance a defini-
tion of the areas over which the special prosecutor should have special
jurisdietion—which cases, for example, avising under the campaign
contribution laws. The<e. T think. are all reasons whv the attempt
to carve out a separate statutorv function has been up to now gen-
erally felt not to be a practical course. It is obviously a possible course
and vet, T think. on balance. in the present circumstances, it wonld
create a great many of the kinds of problems that Senator Scott
touched on a few moments ago in referring to the analogy of the mov-
ing train.

You have here a situation where there are cases nunited only bv one
common thread; namelv, some sort of relationship to White House
staff or Committee to Reelect the President. Thev are otherwise quite
different and this is true with respect, for example. to the Florida
District Court case on Segretti, the New York Southern District case
on Vesco, possible need to follow up disclosures with respect to elec-
tronie surveillance and burglary in the Ellshero ease. and so on.

Senator Kexxepy. Of cource, vou have, T think, indieated in earlier
reannneng that vou felt that the srecial prosecutor would be making
the decision with regard to immunization and contacting directly the
FBI itself, to the development of this strike force that you men-
tioned, and also to the kind of latitude that would he egiven in areas
directly related to the investigation. T am trving to find out whether
that “ultimate responsibility” is something that you feel compelled to
accent because of the statutorv responsibilitv at the present time, or
whether that is something that vou want in addition. or whether we
eannot, bv adopting language similar to the language in that resolu-
tion which T mentioned. still maintain for practical purposes the spe-
cial prosecutor within the Justice Department, but to the extent that
vou felt some inhibitions by statute to assume this, as you define it.
“ultimate responsibilitv.” that vou would perhaps be relieved of any
responsihilitv other than that which perhaps you have outlined, the
possibilitv of perhaps firing the special prosecutor for gress malfea-
sance. and limited to that only.
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Secretary Ricmarnsox. The existing statutory situation is certainly
a major factor and for reasons that I just tried to explain, because
simply to adopt language comparable to that which you cited from
the Teapot Dome precedent leaves unresolved a lot of practical ques-
tions as to its application.

But bevond that. I do have the feeling that if T am to be Attorney
General, it can only be on the basis that I shall be Attorney General
for all the purposes that are presently set forth in the laws. I should
either be confirmed to the job defined in the law or, as far as I am
concerned, not become Attorney General.

Now, that. does not mean, as I have repcatedly explained—and per-
haps the record is overburdened already with this—that T would not
delegate full authority to deal with these cases. As you know, I would
do that. But I do not propose to become Attorney General without
being responsible ultimately for what the special prosecutor does or
does not do. He would be exercising a delegated function, with full
authority to perform that function, but nevertheless, I would expect
to retain ultimate accountability for what was done by him.

Senator Krexxepy. That is going back to what I know you have
gone into and T know vou have been responsive on—questions about
the ultimate accountability or responsibility. I would like to ask you
this: Would it not meet that particular definition if, say, the special
prosecutor just notified you after he made decisions in relation to
Immunization or prosecutorial investigations or other areas of the
conduct of the investigation? Or do you feel that he has to notify
vou before? Does it not meet your criterion of ultimate responsibility
if, after he makes a decision, he just notifies you of such decision?

Secretary Ricmarpson. I have already made clear that he would
be under no obligation to inform me in advance of a decision or to seek
my approval of a decision. I would want to be, as I have said, gen-
erally informed. But T would not want him to operate on the basis of
some ground rule that barred him from consulting me in advance if
he saw fit to. He would have to have, as T have said, the understanding
that I would not interpose my own judgment merely because I did not
agree with him. He would know that. But with that awareness, I
think he oucht to feel free to communicate with me before or after
the event as he saw fit.

Senator Krex~xEpY. Should he feel expected to or obligated to com-
municate with you?

Secretary RrcaarnsoN. He would be neither. Aside from keeping me
generallv informed of what he was doing in the performance of his
delecated authority, the question of when or whether to consult me or
whether to bring to my attention any particular development would be
his responsibility.

Senator Kennepy. Could he meet that responsibility by just giving
von periodic reports as to general proaress, or would vou expect more ?

Secretary Ricmarnson. That might be adequate for most purposes.
On that score. it seems to me inappropriate to trv to prescribe rigidly
in advance. T think that the important thing is that he enter upon his
role with the clear understanding that he has the full authoritv to
carrv it out and in so doing. to make judements about how best to
do it. including how best to communicate with me.
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Senator Kexxepy. Are we any closer to announcement of a special
prosecutor ?

Secretary Ricmarpson. Well, we are somewhat closer. but I cannot
give a precise estimate.

Senator KenNepy. Will we have his name within the next couple
of days?

Secgetary Ricmarpson. Well, I certainly hope so, but I cannot
guarantee it.

Senator Kenxepy. What about the document itself, the working
draft document of the agreement ?

Secretary Ricmarpsox. That is gradualiv being, I think, clarified
and improved pending the opportunity for the individual finally
selected to have his input.

Senator I{ex~EDY. Is it your present intention to release publicly
both the document and the name at the same time ?

Secretary RicHARDSON. Yes.

Senator KeNNepy. And prior to that, will the individual members
of this committee have a chance to examine the document before you
release it in a general manner?

Secretary Ricmarpson. That is correct.

Senator Ken~epy. If I could go into just a couple of other areas,
Mr. Richardson. On the question of the warmaking powers—I under-
stand that you touched on it yesterday in the late afternoon. I have
not had a chance to review your complete response, I have just seen
it very briefly.

Is there any question in your own mind that Congress, through ap-
propriate language in an appropriation bill, can end the financial sup-
port for the bombing in Cambodia ?

Secretary Rrcmarpson, No.

Senator KennNepy. On either the present supplemental appropria-
tion or, I believe it is the State Department appropriaion? I do not
know whether you are familiar in detail with the particular language
of the Church-Case amendment. But do you have any question in vour
own mind that that would be the effect of an acceptance by the House
of Representatives and the Senate of the United States?

Secretary Ricmarnsox. It is true, Senator Kennedy, that T have not
given it any real detailed studv—in fact, I am not sure that T have even
seen the language of the Church-Case amendment itself. I have testified
before the Appropriations Committee, however, a week ago yesterday
that in my opinion, language could certainly be drawn that would have
the effect of cutting off all funds for the continuation of air activity
over Cambodia or any other form of combat activity in Southeast Asia.

Senator Ken~epy. The Church-Case amendment said no appropria-
tion past or future could he used to finance the involvement of military
forces in or over or from the shores of North Vietnam, South Vietnam,
Laos or Cambodia. unless specifically authorized hereafter by Con-
gress. Would vou think that would do the trick?

Secretary Ricmarpson. It sounds like it.

Senator Krxneny. Well, now

Secretary RicHARDSON. As a lawyer who is sometimes careful, I sup-
pose I should say that that is my horseback reaction to it.

Senator KenNEpy. Now, the House adonted some language. I believe
it was last Thursday, and Mr. Ziegler said on that, “We, of course,
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observed the vote of the Congress yesterday. We will continue with the
policy which we feel is the right policy, and that is to provide support
to the Government of Cambodia at their request. If at some time in the
future, the funds are not available, the Congress will have to assume
the responsibility in that matter.”

That comment certainly would not be an accurate—or would you
consider 1t to be an accurate statement of the authority of the executive
branch if the Church-Case amendments, as I have read them to vou,
were accepted by the House and Senate?

Secretary Ricuarpsox. In my opinion, no. Mr. Ziegler was referring
to language that was restricted in its application to funds appropriated
under the supplemental bill itself.

Senator Kennepy. If language of this description were actually in-
corporated into the law, vou have indicated that that would be enough
if the language is what it appears to be, to end the authority for the
continuation of bombing in Cambodia. Would you feel that there was
any responsibility or any obligation to end it immediately, given the
view of the Congress and the Senate, or would you feel that the Presi-
dent could continue the expenditures of funding that might exist in
the appropriations from a previous year? Would you feel that there
was a moral obligation on the part of executive, given the clear state-
ment by the House and Senate that there ought to be an ending, a
termination of the funding then? Would you feel, or would you ad-
vise the President, that he should continue, even with this kind of
admonition, because the language itself only applies perhaps to any
supplemental appropriation ?

Secretary Ricuarpson. T would have to give that a good deal more
thought, Senator Kennedy. The question in any event, of course, is
subdivisible into the strictly legal question and the question of comity,
for lack of a better word, between the executive and legislative
branches of the Government. And I think it would need to be looked at
in both lights.

There would, in any case, be purely practical questions arising out
of a question of whether there were 1 fact funds that could be obli-
gated from any prior appropriation that would have to be looked at.
Because although there might be, for example, munitions acquired
under a previous year’s appropriation bill that could be expended, if
the only fuel oil that existed were fuel oil acquired under the current
bill, then the fact that it is possible to use one type of materiel from
an earlier vear would not affect the outcome, since without the fuel
to fly the planes, to carry the bombs, nothing could happen..So there
are at least these three aspects of it that would have to be looked at
very thoroughly.

Senator Kenxepy. Well, if the Congress made a clear statement
about the ending of any funding for the war in Cambodia, and if it
became law, would you feel that there was an obligation. or would
vou at least advise the President that there was an obligation, to
terminate even the funding which could exist in the pipeline—that
this declaration by Congress and the Senate was sufficiently persuasive
that there ought to be an end ? Or would vour guidance to him be that
he ought to examine all the different kinds of possibilities to see if he
can find some other kind of funding that exists in the pipeline or other
sources so he can continue the policy ?
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Secretary Rrctiaroson. Well, as I say, I think we tried to identify
the elements of the situation that I would have to look at in giving
any such advice—legal, those of congressional relations, and the con-
duct of government business on a basis in which both branches are
required to work together and certainly, the purely practical adminis-
trative problem. I ‘do not think I ean or should try to frame in a
hypothetical situation at this point what my ultimate advice would be.

Senator Kexxepy. If this amendment for one reason or another
were defeated on the floor of the Senate, your purportedly stated
position, and I quote, is that “We then would be justified in viewing
that vote at least to acquiesce in the policy of bombing of Cambodia. »

Secretary Ricr.arpsox. I think that is a fair conclusion. T made that
statement orlo'mallv in trying to get across the point that a vote
granting transfer authority, which we were seeking and are seeking,
should not be construed by the administration as 'affectin,q authority
to continue bombing one way or another. I made that point because
although the need for the transfer authority arose in large part be-
cause of a higher than anticipated rate of activity in Southeast Asia,
the actual use of the transfer authority would not significantly affect
Sontheast Asia. So it was for this reason that I said that I did not
believe that the enactment or granting of the transfer authority could
fairlv be used as a basis for resting the claim that the Congress had
acquiesced.

But T went on to say that if an amendment were proposed to restrict
the use of funds for the war and that were rejected, then there would
be some basis for using that legislative history as indicative of con-
grescmnal acquiescence. And I “think that is a fair conclusion.

Senator Kennepy. But again, just to repeat an earlier question,
there is no doubt in your own mind of the ability or the power of
Congress to terminate the funding for that specific effort in Cam-
bodia on the supplemental, by the language of the Case-Church
amendment, or by any other. You do not question in your own mind
the power of Congress to do it in the Cambodia situation?

Secretary Rrcmarpson. That is correct.

Senator Ken~epY. Another matter, Mr. Secretary. As you remem-
ber. Senator Hughes was very much concerned about the way that
General Lavelle’s case was handled by the Defense Department, and
I believe in an exchange with you, he asked that the case be reviewed.
In the course of the hearlncrs on that case in the Committee on Armed
Services on March 2 and 9. Senator Hughes mentioned that he thought
the Air Force had identified at least five unauthorized missions in
which false reports had been confirmed and that there had been clear
violations of the Uniform Code of Military Justice. Then he went
into considerable specificity on the particular charges that had been
made and the violations of the Code of Military Justice. He asked
vou to review that case and how it had been handled. Then in the
report. there is a letter from vou to Senator Hughes.

I would ask that both Senator Hughes’ statement and the Secre-
tarv’s response be included in the record. Mr. Chairman.

The Cramrmax. Without objection, so ordered.
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[The above referred to statements follow:]

THE SI(RETARY OF DEFENSE,
Washington, D.C., March 20, 1973.
Hon. HaroLp E. HUGHES,
U.8. Scnate, Washiagton, D.C,

DeArR SENATOR HUGHES: As you requesied during the Senate hearings on my
confirmation, I have reviewed the Departinent's handling of the case of General
Lavelle and the matters associated therewith.

My review reveals that the question of disciplinary action under the Uniform
Code of Military Justice (UCMJ) was considered by appropriate authorities
three separate times.

Initially, when the Air Force Inspector General made his initial report to the
Chief of Staff of the Air Foree in March 1972, General Ryan considered a range
of types of action which might be appropriate. One of the courses considered
was charges under the UM against General Lavelle. General Ryan recom-
mended rejection of this course, and his recommendation was considered and
approved by both the Secretary of Air Force and the Secretary of Defense.

Subsequently in June 1972. formal charges were preferred against General
Lavelle by other members of the Air Force. These charges were carefully eval-
uated by the Secretary of Air Force against all of the information then available
from the full investigation conducted between early April 1972 and October
1972, Based on this evaluation, the Secretary of Air Force dismissed the charges
on October 24, 1972.

On November 3, 1072, Air Force Sergeant Lonnie Franks filed formal charges
against General Lavelle and 23 other Air Force personnel. For the third time the
matter was reviewed. a supplemental investigation conducted and the charges
re-evaluated. The charges filed by Sergeant Franks were dismissed on November
21, 1972,

My review revealed no indication that there was other than a thorough, objec-
tive handling of the matter on each occasion it was considered. I have concluded
that it would be neither appropriate nor useful to reopen this matter.

With kindest regards,

Sincerely,
ELLIOT RICHARDSON.

STATEMENT BY SENATOR HAROLD E. HUGHES BEFORE THE ARMED SERVICES
COMMITTEE, MARCH 29, 1973

I deeply appreciate the committee’s patience in allowing me time to review the
pending nominations and the testimony which has been taken in this case.

The Lavelle case brought to light two grave issues of command and control—
first, the violation of clear standing orders regarding protective reaction strikes;
and second, the attempt to conceal these violations by making false official state-
ments and reports.

While I am still troubled at the breakdown in commmand and control which per-
mitted pilots to violate the “crystal clear” rules of engagement, I think that in
considering men for promotion we have to pay special attention to the issue of
false reports—a clear violation of Article 107 of the Uniform Code of Military
Justice,

Last week, Mr. Buzhardt told the committee that men who made false reports
cannot now be punished because of the difficulty in proving an “intent to deceive.”
Nevertheless, some men did sign false reports, while at the same time approving
true reports for back-channel communication.

I can appreciate the technical legal problems which make prosecution difficult,
but I, for one, could not rest easy if I thought that one of these men who know-
ingly made a false report might one day become Chairman of the Joint Chiefs of
Staff.

Consequently, T want to examine and make an individual judgment on the pro-
motion of any man who did knowingly make a false report or statement, regard-
less of whether he could be prosecuted. To decide not to punish a man for his
actions is one thing, but it is quite another thing to reward him with higher rank
and our confidence.

During the past week, my staff and I, with the assistance of the committee staff,
have gone over in some detail many of the documents that were made available to
the committee, and this is what we found.
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1. The Air Force has identified at least five unauthorized missions in which
false reports have been confirmed.

2. Sergeant Lonnie Franks told this committee that falsification extended to
the types of targets, the coordinates, the time, and the bomb dammage assessment,
The committee has several of the admittedly falsified reports in its files—and I
can show you where the reports contain the accurate BDA of, say, trucks, while
triple-A is listed in parentheses for inclusion in the subsequent reports.

3. My staff compared the names of the available reports with those on the
identified list of 160 Air Force men and concluded that probably none of them
signed a false report. Ten of them might have been pilots or back-seaters on
unauthorized missions, but we had only last names on the reports and needed
further information on this point.

In any event, apparently none of these men whose names are before us actually
signed or initialed one of the false reports.

It was my opinion, however, that this tentative conclusion required confirma-
tion by the Defense Department since only the Department has access to all of
the relevant information,

Accordingly, I wrote to the Secretary of Defense, asking him to certify that
none of these men did knowingly sign or initial a false report or make a false
official statement.

In order to examine more closely and accurately the involvement of any future
nominees, T also asked him to provide the Committee with the names of all those
who participated in the five missions identified as ones in which false reports
were definitely made.

In addition, I asked him to identify present and future nominees who served
in the 432nd Tactical Reconnaissance Wing during the period in question. This
is the only unit known to have falsified operational reports.

This morning, I received a letter from Mr. Buzhardt answering in detail my
letter of yesterday. I am grateful for the prompt reply.

Since Mr. Buzhardt says that the Defense Department “has no information
that any of the nominees signed or initialled a false official report or made a false
official statement,” I support prompt committee and Senate approval of these
nominations, provided there are no other objections which have come to the
committee’s attention.

I am pleased to note that Mr. Buzhardt will continue to furnish the committee
with information on this matter, which presumably means certification of future
nominees in the same manner he has given us a certification with respect to those
pending before us. If this is done, we shall be in a much better position to evaluate
the merits of men whom we are asked to confirm.

I have bad time only to glance over the reports regarding what organizational
and procedural changes have been made by DOD to prevent a recurrence of
similar incidents in the future. My tentative judgment is that additional steps
are imperative to insure adequate command and control and discipline. I hope
to consult with you further about this at some other time.

U.S. SENATE,
COMMITTEE ON ARMED SERVICES,
Washington, D.C., March 28, 1973.
Hon. Errior L. RICHARDSON,
Seeretary of Defense, Department of Defense,
The Pertagon, Washingtor, D.C,

DEAR MR. SECRETARY : I have your letter of March 20, 1973, in which you state
that you have concluded that it would be neither appropriate nor useful to recpen
the Defense Department's investieation into unauthorized air strikes in Southeast
Asia and falsification of reports and documents to conceal them.

The authority to bring charges against members of the military for violation
of the Uniform Code of Military Justice lies with the Department of Defense.
The Senate. on the other hand, has a duty under the Constitution to examine the
qualifications of military officers for promotion to higher rank and to advise and
consent to each promotion. To assist me, the Armed Services Committee, and the
Nenate in carrying out this responsibility. I request your cooperation in providing
us with certain information, in addition to the assistance you are already pro-
viding in this regard.
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You have identified for the Committee, at my request, 185 officers nominated
for promotion who participated in combat air operations of the Air Force and
Navy in Southeast Asia during the period of acknowledged unauthorized air
strikes, from November 1, 1971, to April 1, 1972, As to these nominces, I would
appreciate having the following:

1. A list of those who served with the 432nd Tactical Reconnaissance
Wing at Udorn Royal Thai Air Forece Base, Thailand ; and

2. Your certification ax to which, if any, of the 185 officers knowingly
signed or initialed a false offi1al report or made false official statements in
connection with the unauthorized air strikes.

Testimony by Defense Department witnesses divulged that at least five un-
authorized air strikes have been identified by your investigation. General Ryan
is quoted in the hearing record of the House Armed Services Investigating Sub-
committee on June 12, 1972, as follows:

“] know of four in which the results were not as reported on the Op Rep-3s
and Op Rep—s that were submnitted . . . One on February 25, 1972, four F—4s,
another on February 25, 1972, eight F-4s. Another on February 25, 1972, five
F—is...Oneon March 4, 1972, nine F—4s.”

In a written report submitted to the Senate Armed Services Committee by
General Ryan, another instance of falsification was reported as follows:

“On the 23 January 1972 mission to Dong Hoi Airfield, the evidence appears
to establish rather conclusively that no enemy reaction was observed, and that
the initial voice (Pinnacle) report so indicated. The Op. Rep. 3, as well as the Op.
Rep. 4 and 5, however, reported enemy AAA fire and SAM radar activation.”

Since your investigation has confirmed false reporting in these instances, I
request that you identify for the Committee the members of the Air Force who
participated in these missions and, in addition, those whose names or initials
appear on the false official reports which you have confirmed.

To further confirm the sufficiency of the Department’s investigation, I would
appreciate knowing how many depositions and written statements were taken
from witnesses and the dates on which they were signed by the witnesses. In
addition, I request that you provide the Committee with copies of such statements,
to the extent that doing so would not violate the confidentiality of the Inspector
General’s investigation or impair his ability to carry out the duties and responsi-
bilities of his office.

I want to emphasize that receipt of this information will not conclude my
efforts to insure that the Senate has all possible information about officers nomi-
nated for promotion before consenting thereto.

Therefore, I request that you arrange to continue furnishing the Committee
the reports from the Air Force and Navy as to which, if any, officers on any pro-
motion list participated in combat air operations in Southeast Asia during the
period of November 1, 1971, to April 1, 1972. In addition, I request that, in con-
nection with these reports, you certify as to which, if any, of the officers so listed
knowingly signed or initialled a false official report or made false official state-
ments in connection with unauthorized air strikes. Further, I would appreciate
your identifying which, if any, of such officers served with the 432nd Tactical
Reconnaissance Wing during the period in question.

I will be grateful for your continued assistance in this regard.

Sincerely,
Harorp E. HUGHES.

GENERAL COUNSEL OF THE DEPARTMENT OF DEFENSE,
Washington, D.C., March 28, 1973.
Hon. Harorp E. HUGHES,
U.N. Senate,
Washington, D.C.

DeEArR SExator HuGHEs: Secretary Richardson has asked me to respond to
your letter of March 28, 1973.

Among the nominees for promotion pending before the Senate Armed Services
Committee who were previously designated as having been assigned to a position
involving air operation in Southeast Asia during the period November 1, 1971,
to April 1, 1972, those assigned to the 432nd Tactical Fighter Wing were the
following :
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ON LIST FOR PROMOTION TO TEMPORARY RANK OF COLONEL
[Names on file with Committee.]
ON LIST FOR PROMOTION TO PERMANENT RANK OF 1ST LT.

[Names on file with Committee.]

We have no information that any of the nominees signed or initialed a false
official report or made a false official statement in connection with the unauthor-
ized air missions in question.

A Drief review of the procedures may be useful to you in understanding the
reporting system, and the data which are available to us. Two types of formated
operational reports are involved—Operation Reports No. 3 (Op. Rep. 3’s) and
Operational Reports No. 4 (Op. Rep. 4’s). The Op. Rep. 3’s, sometime referred
to as “Pinnacles” were oral reports radioed from the pilot of the lead aircraft of a
flight on exiting the target area to the 7th Air Force command center, This was a
brief, coded, initial report which indicated whether ordnance was expended on
the mission, whether there was enemy reaction, and whether all aireraft in the
flight were returning. Upon recovery of the flight, one, two or three of the partici-
pating crew members (depending on the number of aireraft in the flight) reported
to the intelligence center of the organization located on the hase at which the
mission recovered. The crew member, or members, were interrogated by either
an officer or enlisted intelligence specialist. The answers were noted on a mission
sheet in pen or pencil by the interrogator. Upon completion of the debriefing,
the crew member debriefed usually initialed the mission sheet. The intelligence
office then prepared a formated report from which showed, largely by symbol
and abbreviation, the originating unit, addresses and pertinent data about the
mission. This report, an Op. Rep. 4, was then transmitted electrically to a large
number of addressees. At Tth Air Force, the data from the Op. Rep. 4 was com-
puter formated and fed into a computer. The Op. Rep. 4 was not signed or
initialed by any one. The Op. Rep. 3’s were “perishable.” that is, usually retained
for only a short time by recipients, as the Op. Rep. 4's provided more complete
data. The mission sheets prepared by the debriefers were used only as worksheets,
and are also normally retained for only brief periods. The “permanent” records
are the data base extracted from the Op. Rep. 4’s and stored in a computer.

When the investigation was made of allegations of unauthorized missions,
some mission debriefing sheets covering some of the missions in question were
extant, but most had been destroyed in the normal course. Copies of the mission
debriefing sheets available were provided the Committee on Armed Services
during the hearings last year. As an examination of these mission debriefing
sheets show, the full and complete data on these missions were on the mission
debriefing sheets, and in fact, the supplementary reports (SPECATS) submitted
to the Commander, 7th Air Force, during this period were obviously also pre-
pared from the same mission debriefing sheets.

With respect to the missions cited by General Ryan which you quote in your
letter, mission debriefing sheets were available. As noted above, these sheets
contain the full and complete information about the missions involved insofar
as we have been able to ascertain. Also, these mission debriefing sheets are the
only remaining documentary evidence extant of the personnel who participated
in the particular missions. These sheets indicate that the personnel participating
in the missions cited by General Ryan were the following: (None of these persons
are on a pending promotion list.)

NAME, MISSION DATE, AND NUMBER OF AIRCRAFT

[Names on file with Committee.]

The mission debriefing sheets for the missions cited by General Ryan were
initialed by the following: (None of these persons are on a pending promotion
list.)

[Names on file with Committee.}

With respect to the 23 January 1972 mission to Dong Hoi Airfield, no mission
debriefing sheet was available. 'We were to establish from the statements of
General Lavelle and from interrogation of other personnel, particularly General
Slay, what happened in connection with the “Pinnacle” report (General Lavelle’s
testimony on this point appears at page 7 of your Committees hearings and that



of General Slay appears at page 290-291.) General [Lavelle had ordered a strike
on Dong Hoi Airfield. As I pointed out in my testimony before the Cominittee
last week, the Liules of Engagement were issued over the signature and by au-
thority of the Commander, 7th \ir Force. and, insofar as operating personnel
were aware, the Commander, 7th Air Force, could have had authority to suspend
the rules for specially authorized strikes, as had been the case earlier for opera-
tions PRIZE BULL (Sept., 1971) and PROUD DEEP (Dec. 26-30, 1971). Upon
exiting the target at Dong Holi, the leader of the flight made his “Pinnacle” report
to Tth Air Force Ileadquarters Command Post, where General Lavelle was
~itting and listening. The report indicated that the flight had expended its ord-
nance and that there had been no enemy reaction. General Lavelle testified that
he then directed that the report be “corrected” to indieate an enemy reaction.
He also directed that any time a flight flew over targets in North Vietnam, there
was an enemy reaction and that all reports filed would so indicate. General
Lavelle’s orders were communicated to the Commander of the 432nd Tactical
Reconnaissance Wing. As is clearly indicated in the testimony, the report of the
January 23, 1972, mission to Dong Hoi was aecurately and correctly reported by
the mission leader and was ordered changed by General Lavelle when he received
it at 7th Air Force.

The investigation conducted by the Air Force Inspector General and the in-
vestieation conducted jointly by the offices of the Secretary of Defense, Necretary
of Air Force and the Chairman of the Joint Chiefs of Staff were factual inquiries,
nnt eriminal investigations. Accordingly, depositions or signed statements were
not normally taken from the many personnel interrogated. In the initial stages of
hix investigation. the Air Force Inspector General obtained signed statements
from three persons: (‘olonel Gabriel, Lt. Colonel Glendenning and (‘aptain
Murray. all on March 14, 1972, As you know, both Colonel Gabriel and (‘aptain
Murray testified before the Senate Armed Services Committee. Lt. Colonel Glen-
denning was interviewed here in Washington by the Committee staff. As you
recognize in your letter, and as was previously determined by the Committee
during the course of its hearings, release of these statements would operate tn the
prejudice of the Inspector General’s system. Had the facts elicited by these in-
vestigations provided evidence that offenses under the Uniform (‘ode of Military
Justice should be pursued, criminal investigators would have Lieen assigned to
the case. Ax we have previously indicated, however, such was not the case, and no
criminal investigation techniques were employed. Subordinates to the Commander,
7th Air Force, bad no basis upon which to question either the legality of the orders
issuted by General Lavelle for missions or the authority of General Lavelle from
his superiors to is~tie such orders. General Lavelle’s orders did not violate the
laws of war., such as those contained in the Geneva and Hague Conventions.
Nor is there evidence of an intent to deceive by the crews who were debriefed
following the missions in question, as evidenced by the fact that they provided
accurate infermation on the missions in which they participated.

As vou know, the testimony by the Senate Armed Services Committee, eon-
firmed by the Department’s investigations, indicates that although as many as
28 escortad reconnaissance strikes were flown under directions which were not in
accord with the operating authorities given the Commander, 7th Air Force, there
i« no evidence that all. or even a majority of them were actually flown in violation
of those operating authorities, «ince an enemy reaction was experienced on many
of them. There isx no way to determine exactly on how many or on which specific
miszions there was in fact no enemy fire.

The Department will continue to furnish to the Committee any information
requested in connection with this matter to the extent it is available to the
Department.

We sincerely hope that the information furnished herein and the large volume
previously provided. together with the extensive testimony taken by the Com-
mittee will make it possible for the Committee expeditiously to act favorably on
the nominations pending before the Committee.

Sincerely
, J. FRED BUZHARDT.

Senator KExNEDY. You have indicated that “I have concluded that
it would be neither appropriate nor useful to open up this matter.”
I was wondering how you reached that decision. Your letter in re-
sponse to Mr. Hughes is rather a brief one.
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Secretary Riciarosox. In order to reply to Senator Hughes, the
course I followed was generally this: First, T asked for n summary
of the procedures that had been followed : that is, the successive stages
that the case had been through. T also asked for a summary of what
the evidence showed, what had happened, what he was charged with
or alleged to have done wrong.

I concluded on the basis of the first of these steps that, roughly
speaking, what had happened was that successive authorities had
reviewed the allegations or charges against him and had concluded
that they would be unlikely to stand up in terms of the proof of viola-
tion of anv eriminal provision of the Military Criminal Code. This
was, in effect. like reviewing the work of 4 grand jury that had refused
to indict and it seemed to me in the circumstances that for a new Secre-
tarv of Defense, in the face of these successive reviews of the evidence,
to undertake to develop a purely independent judgment on this evi-
dence would not. asTsaid, be appropriate.

It was a matter that, so far as I could see. had been correctly
handled in the procedural sense. All aspects of it had been fully con-
sidered, and there was no basis on the facts whereby it was possible
to sav that the people who had looked at it before were so far off
base that T would be justified in reopening it.

Senator I{exxEpy. But there had been the violation of clear stand-
ing orders regarding the protective reaction strikes, as I understand
it. There were two charges and that was one. The second was attempts
to conceal these violations by making false official statements to the
courts, Those were the two.

Secretary RicHarpsoN. Those were the charges and those were the
charges that were examined, but it is very easy to state a charge
simply, but the evidence to sustain it by no means is so simple. They
were unable to establish. for example, whether a plane picked up on
the radar screen of the North Vietnamese forces automatically was
in a situation where protective reaction was justified. This involves
the ranges of the radar screen and whether or not you are talking
about the perimeter acquisition radars or whether you are talking
about the localized radars that lock on to the nlane for purposes of
directing fire from ground batteries against it. The contention of
General Lavelle was that protective reaction was justified whenever
the wider range radar screen picked up the plane. He essentially based
his defense on this interpretation of the ground rules.

Well, now, I do not think many people agreed swith his interpreta-
tion, but the issue was whether or not he was subject to criminal
prosecution.

That is the kind of thing—that is just a glimpse of the kind of
issue—that was examined here. It seemed to me that after three or
four or two, whatever it was—I do not now remember exactly, but
there were exhaustive examinations of the issue by the people respon-
sible for determining whether or not criminal proceedings should go
forward—that for me, at that late date, to start it all over again was
not justified.

Senator Kexnepy. You say that you applied a presumption of
regularity ?

Secretary Ricmarpson. No, I did not. I said that the first question
was whether or not there had been regularity in the manner in which
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the case was handled and T could find no indication to the contrary.
I did not say that there was a presumption of regularity, but T looked
to determine whether or not there was any apparent irvegularity and
could not find any.

Senator Kexxepy., You will remember that the sergeant, Lonnie
Francis, I believe, told the committee that falsification extended to
the tvpes of targets, coordinates, and bomb damage assessment and
other testimony as well. But you were convinced that there was not
sufficient evidence to move ahead on any other basis against General
Lavelle other than his retirement?

Secretary Ricirarosox. Yes. I would have to check the chronology
of this—I do not have it vividlv in mind—but at any rate, I think 1t
was after the two reviews of the evidence, one of them accumulated
by the charges filed by the sergeant himself. The Office of the Secre-
tary of Defense undertook its own verv intensive fact-gathering effort
and personnel were dispatched to Vietnam who compiled detailed
summaries of all the records involving each of these flights, just the
manner in which they were reported and so on. There is no question
that there were departures from normal practice in the manner of
reporting.

As I understand it, General Lavelle’s counsel had a lot of reasons
for this. I did not feel that, in the circumstances, it was my role to try
to make up my own mind whether the reasons were good or not.

Senator KExNEDY. Are you, as you assume this ultimate responsi-
bility on the Watergate affair, starting off with any kind of presump-
tion of regularity on Watergate? Would yvou have applied that pre-
sumption last summer? Would you say that if there had ever been
such a presumption, it has been rebutted by the recent revelations?

Secretary RicmarpsonN. I was among the many people who did not
take it very seriously at first. It looked to me, as I remarked publicly
at the time, like a bush league operation.

And I think I thought of it very much in terms that many people
did as the Watergate caper. My own sense of the seriousness of that
situation has certainly deepened in the meanwhile, as disclosures have
come about and as it has been identified as a situation belonging in a
larger setting. And this state, it has, of course, reached a point where
serious issues of confidence in political and governmental processes
have been raised. It is therefore, on that basis now that the matter
must be pursued and it would be on that basis that I would exercise
that kind of ultimate role that we have been talking about.

I would not, of course, as you know, be directing activity in the
prosecutorial sense. I would, however, as my approach to the selection
of the special prosecutor I hope indicates, charge that person with the
undertaking of a very far-reaching public responsibility.

Senator Kennepy. Is the person that you intend to select examining
the guidelines now, at the present time ¢

Secretarv RicriarpsoN. Yes. At least one of them is.

. lS@enator Kexxepy. Would that be the one that is on the top of your
ist. ¢

Secretary RicHARDSON. Yes. My assumption has been that I would
approach these people in turn.

Senator KennepY. Will you let us know if he turns it down because
he does not feel that the guidelines give him sufficient, flexibility ?
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Secretary RiciarosoN, Yes. I would do that. That has not been a
problem, to my knowledge. And of course, eaclt of the individuals T
approached in the first 1nstance each of these four people, were in
general aware of the overall posﬂslon that has emerged from these
hearlnob None of them raised any question on that score. nor did any
of the individuals who for various personal reasons asked not to be
considered at all. So I am not aware of this as an obstacle at the present
time.

Senator Kexxepy. As we go through the consideration of the guide-
lines with the prospective “special prosecutor, if there are several
changes that seem to be desirable. at least from his viewpoint, would
vou h‘u e anv hesitancy in making adjustments or changes that he
thought would be useful or helpi’nl to him in fulfilling those respon-
sibilities’

Secretary RicHarpsoN. 1 lost the last part of the question.

Senator Kexxepy. Well, if he thought that such changes would be
helpful to him in fulfilling his grant of power or his resp()]ls)blhtv

Secretary RICHARDSON. The individual T already approached made
what I thought were good suggestions. I think they will have been
useful in the improv ement of the document whether or not he turns
out to accept the appointment. I think they would be regarded as good
changes by any other person, including this committee.

Whatevoer helps to clarify and make more specific the general under-
standing that has emerged from these hearings would be not only
acceptable but welcome, “from my point of view. I think it should be
clear, hewever, that the docunmnt will track the general framework
that we liave been discussing. It lias gone through successive stages,
or at least editorial revisions, sometimes taking directly into account
discussions with members of this committec.

Senator Kex~epy. Well, T suppose that there may be some useful
suggestions bv the members of this committee just as there have been
useful and constrictive suggestions by the persons that you have
talked to about the prospective nominee. Do T understand your view
that if this helps to clarify the respousibility as far as this committee’s
understanding, that ven would not have any hesitancy in making those
kinds of adjustments or changes?

Secretarv Rrcrrarnzox. No: 1 prefer. as I said vesterdav, to wait
before making the paper publiclv available until after T have been
able to announce the selection of the special prosecutor. .\t that point.
it may turn out that individual members of the committee will have
useful suggestions. It may be that the hearing that is held for the
special prosecutor and the discussion between members of the com-
mittee and that individual will develop ideas that could improve it
further. And as I said. meanwhile. anv member of the committee who
particularly wants to see the paper before then can have it. T would
rather not extend a general invitation because of the problems that
are alwavs inherent in trying to draft things on the basis of involv-
ing participation hv a large group, particularly before it is in a form
that T feel personallv satis sfied with and that T know the special prose-
cutor is satisfied with.

Senator Kexxepy. Have vou represented to the special prosecutor
that there has been a meeting of the minds, on this particular issue of
responsibility, between the Judiciary Committee and yourself?
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Secretary Ricrrarpsox. I haven't—no, T haven't felt that I was in
a l)OSITJOIl to draw that conclusion. 1 have said that the paper has
been clarified and made more specifie, and in some respects, more in-
elusive as a consequence of discussions with the committee. But I
haven't tried to reach any general verdiet as to the committee’s views.

Senator Kexyepy. Just one other area. My, Richardson, are yow
aware of the plight of the Fort Worth Five. the citizens that are mow
spending time—1I think they ave into approximately the 9th month—
in jail in Texas on the questions of their alleged involvement in some
kind of illegal activity supposedly in New York City? I have not
had a chanee to inquire at meetings with voun, when we did have a
chance to talk, about some of the Indian legal questions, some of your
-iews on wiretapping. and also about the Fort Worth Five. But I will
write you a note. I have had the opportunity to do so with Mr. Peter-
sen and others. but T think it is really quite clear that this certainly
would appear as one of the violations of the whole grand jury process.
I would like to have your personal attention on that particular ques-
tion. But T will elicit your views on it at another time.

Secretary Ricrrarpsox. T would be glad to, but I do not know
enongh about it to give any worthwhile comment at this point.

Senator Kexx EDY. ~Thank you, Mr. Chairman.

Senator Grrxey. Mr. Chairman, may T ask a question?

The Cuarrarax, Certainly.

Senator Gurxey. Mr. Secretary, I wonder if we can go back over
this Lavelle question a little bit. I do not quite understand it. Did this
all begin when the Sergeant accused the General of unauthorized
bombing ?

Secretary Rrcirarnsox. I honestlv do not remember, Senator (rurney,
which came first. There was an official Air Force examination of the
question of whether he should be tried on any criminal charge and
then the Sergeant filed charges, as he was within his right to do, , under

the Uniform Code of Militar v Justice. So that involved a second re-
view of the charges and of the evidence alleged to sustain those charges.
But I do not remember for sure which came first. I think the .\ir Force
proceeding was first and then charges. In any event, the matter was
reviewed twice, I think.

Senator Gur~xey. When did this occur, the approximate time?

Secretary Ricrrarnson. Well, T guess it was in 1971 or 1972.

Senator Gtrxey. Can vou tell the committee generally the proce-
dures involved and What witnesses were called——I mean numbers?
What I am interested in is the scope of the inquiry, the whole inquiry.

Secretary Ricirarpson. I do not have any 1dm of the number of
witnesses. It was certainly a very thorough inquiry. Then when con-
gressional committees became interested in whether or not justice had
been carried out, 2 new and extremelv exhaustive review or compila-
tion of all the facts was undertaken. All T saw. really. was a summary
which detailed sortie by sortie exactly what happened, in all sorties
flown under General Lavelle's command—swhat the munition was,
the report of the aircraft commanders. and a lot of other details for
each sortie flown. all with an effort to determine whether or not he was
observing the rules of engagement. This is really all T can tell you
clearly at this point.
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I might add that congressional committees, both the Senate Armoed
Services Committee and the House Armed Services (‘ommittee, did
go into all this at great length, as I think you know, and I think in
general, although there were some differences between the branches
on this, at least there is now before each Committee a very full record.

Senator Gurxey. That actually was one of the questions I had in-
tended to ask you. My recollection is that both the Senate and the
House Committees looked into this not only to find out what hap-
pened, but also to determine whether the .\ir Force and the Defensc
Department had made a proper judgment and disposition of the ca~c.
Is not that your recollection, too?

Secretary Rricmarpsox. Yes.

Senator Gurxey. And there was no recommendation—well, let me
ask yvou. Did either committee of the ITouse or Nenate, Armed Scrvices
Committee, make any recommendation to the .\ir Force or the Defense
Department or any criticism of the course of action that theyv did
pursue and the decision that they made?

Secretary Ricmarpson. No, not to my knowledge.

I think my recollection is that the House committees concluded that
the matter had been properly handled. My impression is that there was
a less clear-cut affirmative reaction on the part of the Senate, but I am
sure there was no finding or conclusion that the matter had been im-
properly handled and clearly no impression of the judgment that the
Air Force should proceed further.

Senator Grryey. .And as I understand your answers to the questions
posed by Senator Kennedy, in view of your review of the file and of
vour informing yourself of the exhaustive study by the Air Force
and the Defense Department, as well as the two congressional com-
mittees of the Senate and House. it did not occur to vou that it was
proper to reonen this whole thing all over again. Is that true?

Secretary Ricmarpsox. That is exactly right, ves. sir.

Senator Guryey. Thank you.

That is all. My, Chairman.

The Cuamrmax. Senator Tunney?

Senator Tuxxey. Thank vou, Mr. Chairman.

The Cramarax. We are going to recess at 12 o’clock until 2.

Senator Tuxxey. Mr. Attorney General, did President Nixon. in
your conversation with him when he asked vou to be Attornev General,
ask you to retain ultimate responsibility for the investigation?

Secretary Ricirarpsox. No, he did not. The kind of discussion we
have had to this point during this hearing on relative responsibilities
and so on, has been the result of. I think, a good deal more examination
-of the implications of my doing this job than ecither the President or
1 went into at that point,

Senator Trxxry. Did you suggest to him then or at any subsequent
time that you would in fact retain the ultimate responsibility as a
Dbasic criterion for service as Attorney (General?

Secretary Riciarpsox. No. The matter came up in the Cabinet meet-
ing of last week. after these hearings were underwav. but I had no
ciscussion before that. He did. at the verv first meetine I had with him.
the only meeting I have had alone with him or at which mv becoming
Attornev General was the principal subject of discussion. he did make
clear that he expected me to determine whether or not. in mv best
judgment. a special prosecutor should be appointed.
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Senator Tunyey. But when you discussed with him the question of
whether or not a special prosecutor should be appointed, was it sub-
sumed that you would retain ultimate responsibility ?

Seeretary Rrcmarpson. Well, T think while it wasn't expressed, I
certainly understood that he felt that by appointing me as Attorney
GGeneral, there would be some contribution to public confidence in the
integrity of whatever investigations or prosecutions werc undertaken
by the Department, merely because he thought that I would be re-
garded as a person of intcgrity. So it was certainly implicit in our
conversation that the question of whether or not to appoint a special
prosecutor was to be looked at in terms of the additional contribu-
tion to public confidence that that could bring about. Had he sug-
cested to me that he would like to have me succeed an Attorney Gen-
eral who had resigned because of prior associations w,th individuals
implicated in these charges and substitute myself for him under the
same limitations on his role, I would have said in that case that it
\\'01(111(1 seem to me pointless to appoint me. No such suggestion was
made.

Senator Tuxxey. So in other words, it is your feeling now that if
vou were to give ultimate responsibility to the special prosecutor for
the purposes of investigating matters related to Watergate and pros-
ecuting of individuals who are considered to be sufficiently suspect,
that in some way. you would be breaking faith with the President
insofar as your understanding of what your responsibilities were to
be as Attorney General?

Seeretary Rrcmarnsox. I would not put it quite that way, Senator
Tunnev. I would feel that whatever expectation he had that I would
contribute something to public confidence in this process would have
heen disappointed. This would be true both as to him and as to
myself. But I would not and I do not think he would look at it as
breaking faith. It would mean simply the failure of an objective in
the appointment. There would remain the legal problem, of course.
Let me say, lest the record be unclear, the question of ultimate re-
sponsibility rests in the first instance on the fact that it would require
a change of law for the Attorney General to be divested of it.

The Caamyax. We will recess until 2 o’clock.

[Whereupon at 12 noon. the committee was recessed until 2 p.m.
of the same day.]

AFTERNOON SESSION

The Cuamraray. The committee will come to order.

Nenator Mathias.

Senator Matrias. Thank you very much, Mr. Chairman.

Mr. Secretary, in the several days of these hearings, there has been
a considerable amount of conversation about the guidelines under
which the special prosecutor would.operate. ‘As T have reviewed the
transeript of the record, it would appear to me that you have deseribed
vourself as being in substantial agreement with most of the Stevenson
formula. But I think vou have said that there were some minor excep-
tions in which you did not agree to the Stevenson formula. I wonder
if you could be specific as to what those exceptions may be.
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TESTIMONY OF ELLIOT L. RICHARDSON—Resumed

Secretary Ricuarpson. I 'would be glad to, Senator Mathias. T would
have to amend that because of the lanouace of your (]110<f1()11

The Ciraryax. Just 2 moment. There is a vote. It is the IHathaway
amendment. You can answer it when we get back.

[ Recess. ]

The Crarrmax. Let's have order.

Senator Mathias?

Senator Marmras. Thank you, Mr. Chalrman.

Mr. Secretary, when the bell rang, I had raised the question of your
agreement with principles set forth in the Stevenson formula in Senate
Resolution 109 and had raised with vou the question as to whether you
had any exceptions to that formula?

Secretary Ricmarpsox. Yes, Senator Mathias. I will be g¢lad to
respond to that.

I have only one significant problem with the terms of the resolution
and that is with respect to the use of the word “final™ as applied to
authority in the first operative clause. This, of course, brings into
question the very issues that have been the subject of proloxwed dis-
cussion before this committee. I have really nothlng new to say on that.

The problem of the use of the word “final™ is that it would seem to
me to require a new statute conferring such authority. This would not
be a simple statute. It would require strai ichtening out authorities with
regard not only to the direct resp0n51b111tv of the special prosecutor
for these investigations, it would require also finding what the investi-

gations are. It would require dealing with the resources available to
him in terms of both the money and people it would require dealing
also with relations between the special prosecutor and the UL.S. at-
torneys. It might well require dealing with particular issues like the
power to grant immunity. All of this, in turn. would lead to intolerable
delay independent of the question of who ultimately is Attorney
General.

And finally, it would, T think, raise a significant question with re-
spect to the issue of to w hom the special prosecutor would be ultimately
responsible. In the case of the Teapot Dome matter, the legislation
adopted by the Congress provided for the special prosecutors to he
responsible to the President and under the Constitution, if the special
prosecutor were not responsible to the Attornev General in some ulti-

mate way or to the Deputy Attorney General, then he could, T believe,
be respon51b]e only to the President constltutlonall\ since Executive
power 1s vested in the President, and since it has been ruled by the
Supreme Court that the conduct of investigations and prosecutions
as defined by the law are executive br anch functions. These are all
reasons why, in my view, the word “full” should be substituted for the
word “final”, in order to make clear that full authority had been dele-

gated to the spec1a1 prosecutor, subject, however, only to the role vested
bv statute in the Attorney General. as I have previously tried to
explain.

There are some administrative respects in which T think the lan-
guage could be clearer. but these are not of major importance.

Senator M.arnarse. Well, then, what vou are really saying is that
under our constitutional system, it is not possible just to Taunch this
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special prosecutor into space and have him orbiting around com-
pletely on his own, but that if he is to be responsible to someone, it
will be cither to the President or to the Attorney General and Congress
then must make up its mind as to which it thinks is preferable.

Sceretary Ricimarosox. Yes, Senator Mathias, I think that states
the matter verv succinetly and accurately.

Senator Marirras. And in no other major respect do you differ from
the Stevenson formula?

Seceretary Rromarpsox. That 1s correct.

Senator MaTaris. Now. turning to some of the other departmental
husiness, it seems to me extremely important, not only in its long-term
aspects but in the light of developments of recent months. I am
wondering if vou could describe for the committee your feeling about
the proper relationship between the Department of Justice and the
Federal Bureau of Investigation and particularly your feeling about
steps that can be taken to insure on the one hand the independence
of the FBI and on the other hand, its accountability.

Secretary Ricuarpsox. Certainly those two words, Senator Mathias,
“independence” and “accountability” are important in trying to define
the role of the FBI and its relationship to the Attorney General.
The FBI is, of course, in the Department of Justice and the statute
would seem to give the Attorney General again an ultimate responsi-
bility over the role of the FBI. He presumably has a relationship to
the FBI and to its Director comparable to the normal relationship
between a department head and the head of an agency within that
department. In the case, however, of the FBI, there 1s a need for
public confidence in the independence of the investigative process.
There should be confidence that it is conducted without any flavor
of partisan bias, that it should be not only professionally competent
but fair. It should be scrupulously conscientious where the rights of
individuals are concerned. And all of these are considerations that
make it important that the Director be and feel and be perceived as
an individual of courage as well as personal integrity. He must be a
standup guy and he must inculcate within the FBI as an investigative
service a sense of pride in fulfilling these professional standards.

The Attorney General, I think, can help by giving the Director
of the FBI the feeling that he is so regarded by backing him up in
situations where he perhaps, under public criticism, is adhering to
what he considers to be standards that ought to govern the institution.

The Attorney General can help in terms of strengthening the con-
ditions of employment internally within the FBI that can help to
enhance morale.

Where specific investigations are concerned, there has to be full
mutual understanding and cooperation between the Director of the
FBI, the Attorney General, the heads of the various divisions of the
Department of Justice. and the U.S. attorneys. As vou know, of course.
a great deal of investigation is conducted in the field in aid of matters
being handled directly by U.S. attorneys, with very little immediate
involvement, if any. by the Department in Washington. The FBI
is the investigative arm of the whole Department, including U.S. at-
torneys. So unless there is close cooperation and mutual confidence,
this simply cannot work effectively.
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Senator Maraias. Well, if the relationship cxisted as you describe
it, I am not sure that the hypothetical case that T outlined would occur.
But if there were a situation in which the Director of the FBI per-
ceived a problem, a serious problem, and he reported it to the Attorney
General, who did not agree with him either as to the facts or as to the
magnitude of the problem. but the Director was so convinced that he
was right that he thought the President should be apprised of it, would
you feel that the Director should have an opportunity to communicate
his concern to the President ?

Secretary RrcmarpsoN. In the ordinary course, certainly. T think
that any individual who is a Presidential appointee, and of course,
Directors by law after J. Edgar Hoover will now be Presidential ap-
pointees, should have the opportunity to report to the head of the
executive branch, in this case, the man who appointed him. Now, ax a
matter of practice, in an executive department where things are work-
ing as they should, the head of the FBI would presumably inform the
Attorney General in the first instance that he proposed to sec the
President. An Attorney General in those circumstances who tried to
deter him from doing so, I think, would create an internal crisis in the
Department which presumably would have to come to some form of
showdown between them.

Senator Maruias. I would agree with you. It seems to me that if
that situation should develop, the Attorney General, however strongly
he might disagree, would want the Director to take his views to the
President and then he might offer a conflicting opinion which he
might have of his own. A

ecretary Rrcaarpsox. I agree. The situation is somewhat analogous
to the relationship between the Secretary of Defense and the chief of
one of the uniformed services, except that in that instance, it 1s clear
by statute that the head of one of the uniformed services has the right
to go directly to the President. If things are working as they should,
he would inform the service Sccretary and the Secretary of Defense.
But in any event, it is clearly desirable that the Chief of Staff of the
Army or Air Force or the Chief of Naval Operations or the Chairman
of the Joint Chiefs should have the opportunity to deal directly with
the Commander in Chief. I think that essentially is the understanding
you should also apply to the Director of the FBI.

Senator MaTHiss. I agree with you and I am questioning whether
or not the same sort of statutory guarantece should not exist in this
case, not only for this particular kind of circumstance, but whether
there oughtn't to be a firm statutory basis for the FBI and several
other areas. Let me suggest two of them.

One 1s the question of domestic surveillance. There is some dispute
as to the authority of the FBI to conduct domestic surveillance.

Secretary RrcaarpsoN. You are speaking of electronic surveillance?

Senator Marrias. Yes. There is very clear authority for the FBI
to undertake surveillance in the case of espionage and crime and violent
unrest, attempts to overthrow the Government by violence. There 1s,
however, no clear statutory authority for domestic surveillance: that
1s, political activities which may be suspect but which are not overt
attempts to overthrow the (Government by violence. \ccording to some
constitutional and legal authorities, the FBI’s activities in the area
of such domestic surveillance is based solely upon Kxecutive orders
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that were issned during the state of emergency which was declared by
President Roosevelt in 19:39.

Now, this takes some historical research and T am not asking you
to give us any opinion off the cuff, but I would like to call vour atten-
tion to this situation and to suggest that you consider what legislation
might be necessary if in fact, these domestic activities of the FBI are
based solely on an Executive order of 1939 based upon the state of
emergency which existed prior to World War I1.

Seeretary Ricirarnsox. Had you finished ?

Senator Marmras. Yes. If vou have any comment on that

Secretary Ricmarpsox. Only that T think that the point 1s clearlv
an important one. You are correct in your surmise that T do not know
enough about it to have an immediate opinion to offer. It certainly is
an area that deserves consideration.

I am aware, of course, of the work you have been doing yourself
with respect to emergency powers and the question of what powers
have been exercised pursuant to the declaration of the state of emer-
eency that ought to be continued as part of the normal basis under
which Government business is conducted on and after the end of the
emergency has been promulgated. This. of course, is a question that
arises under that heading.

Senator MaTmras. Assuming these facts are correct as I have stated
them, would not vou think it would be desirable to regularize this
situation so that there are progressive standards, statutorv standards,
which assist the FBI by advising them where they are and where they
can go, which I think can help the Congress to do its job of overseeing
the activities of the FBI, because there is a known standard to which
it is expected to adhere.

Secretary Ricriarnsox. The answer to that, T think, is clearly “Yes.™

T yremember verv well, just to interject one personal experience. the
one time T ever visited .J. Edear Hoover in his office. T was 17.S. at-
tornev for Massachusetts at the time and it was essentiallv a courtesy
call. but he made two points that T remember very vividly. The first
was that it was essential to keep the FBT out of the business of evalu-
atine information develoned by its investications and from drawing
legal conclusions from this information : that to undertake to do that
contd distort the investigative process.

The second noint he made was that the FBT should never become
a national police force. .And he pointed to a list of statutes he had on
his desk. each of which specifically conferred investigative authority
on the FBI with respect to a particular erime under the 17.S. Penal
Code. And he thought that was the wayv it should be. He thought
perhaps the list. if anyvthing, was too long but that in any event. juris-
diction of the FBI should be conferred on an ad hoc, case-by-case basis
in nrder to insure that it did not become an investigative agency with,
in fact. a roving commission.

That. of course, is consistent with your point.

Senator Matmias. That is exactly the point T am making. T think
there onght to be very precise statutory authority.

Secretary Ricmarpson. I think the people would be somewhat sur-
prised to know how concerned .J. Edgar Hoover was lest a national in-
vestigative agency acquire or have thrust upon it excessive power.
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Senator Marriras. Mr. Chairman, do you want to proceed for a few
more minutes or shall we wait until the 5-minute warning?

Senator Harr [ presiding]. I did not realize there was a vote. Lot us
suspend and vote and we will return.

[ Recess. ]

The Cuairaran. Let's have order.

Senator Martnias. Mr. Secretary, In pursuing further the question
of a better statutory basis for the FBI. let me turn your attention to
the criminal intelligence data bank. This is, as you know, a com-
puterized body of information into which there can be inputs and
from which there can be readouts of various stations around the
country by the various Federal. local, and State police authorities and
which has a very large number of profiles of individuals. I have heen
concerned for a long time that there is no philosophical guideline as
to who holds the key to the data bank, who can use the key and with-
draw information from it. I have felt that the Congress, very frankly,
was delinquent in 1its duty to oversee this important function which
can affect the right of privacy of every citizen in the country. And there
are, of course. cases where employment agencies, credit bureaus, and
other nonofficial private institutions have gotten information of this
sort. I wonder what steps yvou would take as .\ttornev General to safe-
cuard the right of the public?

Secretary Ricmarpsox. First. Senator Mathias, I need to know more
about what the present ground rules are and whether even what
eround rules do exist are being stretched or used. This is a subject
that I have had a considerable amount of interest in. because as at-
torney general of Massachusetts, I worked then with the law enforce-
ment agencies of the State and registry of motor vehicles in setting
up a computerized data bank of this kind and e ran right off into
problems of the access to the information and potential abuses of
access.

Since then, as Secretarvy of HEW, T established a committee of
prominent people from all over the country to explore the problems
of automatic data processing of information about people. This was
triggered by concerns about the potential abuses of social security
numbers, but we decided to broaden the scope of the committee to
include all of the questions of access to personal information stored
in data banks,

"There is. of course, an opportunity for safeguarding such informa-
tion that does not exist with respect to ordinary typed or handwritten
files, becanse no one who looks at a tape can get anv information from
it. "This means in turn that it is possible to provide kevs, coded kevs
to the tape that can be made available onlv to those who have a genuine
need or justification to know. I think it is by that route that it should
‘be possible to safecuard information in the criminal intelligence files
from unauthorized access.

There is on the other hand. T think. a real public interest in the
qutilization of automatic data processing svstems for law enforcement,
hecause not. only of their comnrehensiveness but the speed with which
access to information can be obtained and hecause thev offer the means
of correlating information that ean be much more effective than cor-
relating information in ordinary files.
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Senator Marmias. 1 recently visited the Maryland State Police and
saw one of their units which connects them into the system, They were
describing its usefulness and its value in police work.

Sceretary RicrtarpsoN. There is one respect, of course, in which the
rights of individuals can be enhanced through real time access to in-
formation ; for example, if a motorist is stopped or if someone has been
observed running down a back allev under what is to police officers
suspicious circumstances. If you have a fully automated real time sys-
tem, it is possible for the police officer in a minimm amount of time
to find out whether such an individual mav be wanted.

Senator MartaIas. Then I would assume that you would be willing to
appoint a similar citizens’ committer to examine the Federal system
and its links with State and local systems to insure that there were
guarantees of thar sort!

~ecretary Rrcrrarpson. Yes, I would.

Senator Matrras. All right, just finally, to make assurance doubly
sure, I am going back for a minute to the auestion of the special pros-
ecutor. As I review the record, you seem to have said that having once
delegated the powers that are described in the Stevenson formula to
the prosecutor, you will not intervene except in one of three instances:
where the prosecutor was—I think you used the word egregiously—
wrong, where he was arbitrary, or where he was acting capriciously.
Is that still your view?

Seceretary RicirarpsoN. Yes, it is.

Senator Martu1as. And vou would not intervene under other cir-
cumstances?

Secretarv Ricirarpson. That 1s correct.

Senator MaTuias. Thank you very much. Mr. Secretary.

Senator Harr. Mr. Chairman ?

The CHARMAN. Senator Hart ?

Senator Hart. What is arbitrary? Who decides? You are reserving
the right to make that decision ?

Secretary RicuarpsoN. Yes.

Senator ‘Harr. Is that creation of a free agent to investigate the
White House?

Secretary Ricuarpson. I am sorry, I did not get the last part of that
question.

Senator Hart. Well, the last part was sort of oratorical.

If you reserve the right to determine what is or is not arbitrary on
the part of the special prosecutor, you are removing from him his free-
dom—you would say freedom to be arbitrary. I would say his freedom
to do what he thought the facts required of him.

Secretarvy RicmarpsoN. Well, we would be going, I think, back over
a aood deal of ground. If it is a question of judgment, falling any-
where within the range between arbitrary and capricious conduct at
one end or sheer irrationality at the other, the mere fact that I dis-
agreed with him would not, it seems to me, justify intervention. So, as
you pointed out yesterday, what we are really talking about is a kind
of situation in which intervention would only occur as a practical
matter where the role or the relationship had been so severely strained
as to result either in his resignation or his dismissal.




138

As Isaid earlier, this is an exceedingly remote circumstance, because
by definition, the man will be, in the first instance, as has been estab-
lished by my own inquiries and by this committee’s Inquiries, a man
of high integrity, strength of character, professional experience, and
judgment, and that any such individual would behave arbitrarily or
capriciously is so unlikely as, I think, that the possibility would be
virtually disregarded.

We are only having to go into this, after all, because it bears on
the question of what do I mean by ultimate responsibility. It is for
that reason solely that we need to explore the matter. But as I have
repeatedly emphasized, the special prosecutor would be within the
range of his delegative authority free to exercise independent
judgment.

Senator M.THias. Let me suggest to the Senator from Michigan that
there may be a way in which we could resolve this, and I think it is
a very useful question you raise. “Arbitrary™ is a word of art which
has been defined by the courts a number of times; actions of officials
have been held to be invalid because they were arbitrary. Now, is that
the kind of definition of “arbitrary™ we are talking about ’

Secretary Riciiarpsox. That is, Senator Mathias. I used the words
“arbitrary” and “capricious” because they are words of art. They
apply in situations. for example, where an extraordinary writ will lie
and where a court will intervene to compel or to restrain action other-
wise normally vested in a public official. .And, of course, it is called
an extraordinary writ because it is designed for extreme circumstances.

Senator Hart. Well. normally. the suggestions from the Senator
from Maryvland are very helpful, but perhaps not in this case. I will
try to explain why.

Sure, “arbitrary” is defined by the courts on a case-by-case, argu-
ment-byv-argument, disagreement-by-disagreement basis. It is sort of
sui generis. And what I want to find out is, if the man that is proposed
to investigate Watergate and its ramifications is going to be able to
operate freelyv up to the point that either the President or his Attorney
General feels they want to can him, or whether they are going to argue
about who is arbitrary and reserve to cither the President or the At-
tornev General the right to override him.

Senator Matarnis. We ave right back, really, at the point that the
Seeretary deseribed the one divergence with the Stevenson formula,
which was the difference between complete authority and final
authority.

Senator Hart. Would the Senator from Marviand agree that
there could be no more significant agreement than the one we are now
developing /

Senator Maraias. And it is the one that the Seerctary has, I think,
himself signaled to us as the key to the whole business.

Senator Harr. All right. And as T get the Secretary. in part. let me
sav. he has this concern because of the restrictions he reads in the law,
that the statute, unless changed—well, it says that you will be the
final—the conduct of litigation is reserved to the Department of Justice
under the direction of the Attorney General. And in reply to Senator
Afathias’ question, as vou have on other occasions, you have explained
that vou feel this bars you from creating a special assistant with full
power. final power.
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Now. 1 sense this may be regarded by many as repetitious, and
perhaps we can resolve it when we are presented the specific proposal
that you offer to the person who will be designated the special assistant.
I suppose that our exchanges may have been helpful, as you have
indicated, in sharpening up, making more precise that written agree-
ment. But we will continue, I suppose, to have to dance around this
thing until we sce it in writing. I would want to see it in writing before
I assumed the responsibility of confirming.

I would think that anyone yvou go to with the offer of the job would
want to. if not see 1t in writing, have a very clear understanding of
what authority to have.

Well. to test whether the law in fact prevents vou creating a special
assistant with full and final authority. let me go through it this way:
That statute that I just read from, excerpted from, has been on the
books for a considerable period of time.

Senator Hrusks. What is its citation /

Senator Harr. 1t is 516 of title 28. Reference also should be made to
015 and 510.

But it was clear that one of your predecessors, John Mitchell, dele-
gated full and final responsibility in the ITT antitrust case to Mr.
Kleindienst. Now, he did that because of a conflict. I want to emphasize
that I am not now talking about whether you should regard yourself
as having a personal conflict because of associations with persons in the
administration or not. I am simply citing that instance of an Attorney
(Gencral who stepped aside completely, and over the yvears, that has
occurred—I would guess. over a 10-year period it probably occurs a
dozen times. That is a wild guess and I am subject to be corrected if
anyvbodv can find the records. But there have been instances, and let
us examine the particular Mitchell-Kleindienst-ITT one, probe this
dutv of the Attorney General to retain final control.

Mr. Secretary, is 1t your understanding that even though John Mit-
chell had taken himself out of the ITT antitrust litigation, that he
did or was required to retain the power to override decisions made by
Kleindienst if he thought them arbitrary, beyond the pale, stupid’
Or was the only thing he could do about it removing Mr. Kleindienst ?

Secretary Rrcmarnsox. T think that where you have a basis for dis-
qualification, whatever it is, the necessary practical consequence is to
give final authority to the next person in the chain of command, sub-
ject, of course, to the President of the UTnited States. In the case of
Attornev General Mitchell and the ITT, the second man in line was
the Deputy. Mr. Kleindienst, and in normal situations where the Sec-
retary or rather, the Attorney General, disqualified himself, it would
be the Deputy who, under departmental regulations, at least, becomes
acting for that purpose. And if there were a basis for disqualification
or if T were in effect to disqualify mvself in this matter, then pre-
sumably, under existing regulations, the Deputy would be acting. 1f
he disqualified himself, and I do not know anv reason why he should.
then presumably the special prosecutor would be responsible only to
the President. I know of no way constitutionally whereby anyv individ-
ual who has been vested with prosecutorial responsibility can be re-
moved from responsibility to a superior within the executive branch.
There is at least one Supreme Court decision which holds the functions
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of investigation and prosecution to be executive branch functions. Paul
Bator in a piece in the New York Times today, raises the same point.
I think these are facts also which need to be considered.

Senator Hart. Well, Professor Bator. all he was reminding us today
was that we cannot create a prosecutor outside the Executive. But I
return to the Mitchell-Kleindienst-ITT thing and ask if that does not
represent an example in support of the proposition that one is not re-
quired to retain final decision in a matter before the Justice Depart-
ment as a matter of law.

Secretary RicHarpsox. One could renounce 1t. and where he is dis-
rmalified, there really is no alternative. But this brings us, really, back
to the beoinning of our colloquy on the first day. I really have to
examine the question of whether I should be disqualified, and I have
oiven the answer, essentiallv. that the law requires the Attorney Gen-
eral, as I understand it, unless he is disqualified. at least to exercise
some form of ultimate responsibility. In anv event, if T felt that T
should be whollv barred from anv communication in this matter or
any ultimate responsibility at all, even in this statutorv sense, then I
should neither have been proposed for this nomination nor should I
be confirmed.

Senator Harr. Well, that does bring us back to our very first few
minutes of exchange.

Make an assumption that the people of this countrv are not sure
what went on, that some of them indicate thev believe that the Presi-
dent himself was either careless or callous following upon the break-in
of Wateroate. Inescapably, the Attorney General of that President
would not be regarded by a person with those reservations and concerns
as one on whom thev could count to develop an answer to their problem
and their concern. That the President’s Attorney General is part of the
institution of the Executive. I do not know whether there has ever
been a discualification that could be described as an institutional one.
but T think there should be, because the appearance makes unlikely
the acceptance by that very large segment of the public that T have
described of a finding that the President was neither callous nor care-
less. T believe that if the facts led to the involvement of the President.
Elliot Richardson. whether he had a special prosecutor or not, would
name the President. The real problem is if the facts do not involve the
President, who will believe Elliot Richardson when he savs they do
not ? What we are after. and T think there is no more serious duty on
this Senate. is to attemnt to create the apnearance that wil] provide
acceptance by the people of this country of this kind of conclusion.

Now. I ask vou arain if there is anythine under the law that would
prevent. vou describine this problem, establishing a special prosecutor
who will have full and final authority to seek the answer to the prob-
Jem T have named without any veto power by you. without any in-
fluence by you., without any suggestion or direction? And if he goes
off the deep end, fire him.

Secretary Ricuarpsox. Well, T have alreadv said. Senator. that the
measure of the ultimate responsibility I am talking about is the respon-
sibility in the first instance for selecting him and commending him
to this committee and the Senate, and for taking action should he in
effect go off the deep end. The kinds of action that I have characterized
as arbitrary or capricious or irrational or egregiously wrong are all
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actions which are symptomatic of going off the deep end and it would
only be in that event that any action on my part would be called for,
except to the extent that the man chooses to consult me and to the
extent that I would feel some obligation to keep mformed. If it 1s a
question of total insulation, then it would seem to me that there has
been no purpose served by the effort to bring to bear what I have
referred to as In effect a three-layered insurance policy—a four-layered
ene 1f vou add the Ervin committee—the elements of which are my-
self, the full authority conferred on the special prosecutor, and the
character of that individual himself. I think that is in a way a greater
measure of assurance of integrity and fairness in the ultimate result
than might be reached in some other way.

In any event, it is important to consider the alternatives. I do not
see how, p“actn ally, a totally independent authority can be created.
We have discussed that before. If it were and if it is, as I believe it
would be, part of the executive branch, it would in any event be respon-
sible to ‘rhe President, in whom uItlm‘lte Executive authority is vested.

So, then, the question is, How is the public to have confidence? I
have alreadv referred to what it seems to me is a combination of safe-
ouards sufficient to provide that confidence. Beyond that, when it comes
to a question of whether or not a negative can ‘be proved—that is, that
an accused is not guilty ave a standard of proof
that has to be overcome in order for a 011111: to be established. Many
people, however, of course, confuse a not Ullllt) verdict with a declara-
tion of innocence. It is not.

Now, if what is needed here is a declaration of innocence, no special
prosecutor can provide that. There has to be then invoked some other
mechanism. The Ervin committee could be such a mechanism. T heard
vesterday the possibility that it might be desirable at some subsequent
stage when the special prosecutor has substantially completed or fully
completed his job, that some panel be created that could review the
whole record of what he did, and I think that that might be desirable
no matter how his function is constituted or to whom he reports,

Anv man given that job is goine to face the diffienlt decrision
whether, in a given instance, a particular person suspected or alleged
to be involved in wrongdoing should not be indicted or whether, in-
dictment havine been brought. the case ought later to be dismissed
hecause the evidence anticipated did not add up or becanse more effec-
tive rebuttal witnesses were produced than anticipated. It is much
easier for a prosecutor to seek and get indictments and to haree m}wad
without recard to the reputations and richts of individuals than it is
tor him to decline prosecution or to stop further progress of a criminal
nroceedine. Even a special prosecutor, even one operating under an
indenendent agency, who had to take that decision iIn a given case,
mi~ht in time come to be regarded as in some wav subiect to suspicion.
So if it is a negative that has to be proved in the end, then, as T say,
it mav re~uire some eventual separate, new mechanism to approximate
that result.

C}'ll‘he Cratrarax. We are going to recess subject to the call of the
air

Senator Hart. Could T ask that there be printed in the record Pro-
fessor Bator’s article ?

The CrarrmaN. We will put that in the record.

95-389—73——10
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[The above referred to article follows:]

A WATERGATE ‘WARREN (COMMISSION'

(By Paul M. Bator)

CAMERIDGE, Mass.—Ambigunities and confusions abound in the dixcussions of
an independent prosecutor in the Watergate case.

There is, first, the question of what it is that we want. Is it simply an impartial
and independent investigation and airing of the facts? If so, what we need is not
a special prosecutor appointed by the Attorney General but a person or group
appointed to function as a commission of inquiry as, for instance, the Warren
Commission. Such a person or group can be made completely independent of the
executive branch and given subpoena and other necessary powers.

But this it not what is primarily talked about. What is sought is, a prosecutor
whose purpose in making an investieation would be to determine whether
criminal charges should be brought and, in the event, to press them.

But if this is what is in mind. then the extent to which we can or should
demand independence may be limited. It is highly doubtful that the function of
bringing criminal prosecutions on behalf of the United States can be taken away
from the executive branch of the Government. The Constitution vests executive
power in the President and commands him to take “care that the laws be faith-
fully executed.” The enforcement of Federal criminal law is a central part of the
function of executing the laws. For the Congress or anyone else to purport to
create an agency wholly independent from the executive branch with power to
enforce the criminal law would probably be unconstitutional. It may also be
unwise.

The Watergate prosecutor should be independent but he must also be ac-
countable, There should be someone to pass on his performance with power (to
put it brutally) to fire him. Until impeached, the President (or his officers) must
retain that authority.

Elliot Richardson. nominated to he Attorney General, is therefore on <ound
ground when he insists that the independent prosecutor must ultimately he
accountable to and subject to the authority of the Attorney General and the
President.

But this does not mean that the nrosecutor cannot be given wide de factn
independence. Mr. Richardson should draft instructions which make it clear
that the prosecutnr may proceed to subpoena (and procure immunity for) wit-
nesses and to seek indictments without advance clearance from him. Indeed, it
would be quite legitimate and desirable to instruct the prosecutor to engage in
no advance consultations with Mr. Richardson. But this is not the equivalent of
total independence. The prosecutor should be required to report from time to
time to the Attorney General, who must retain the power to appraise his per-
formance and to fire him if necessary.

I appreciate that even this creates an uncomfortable dilemma. Many do not
trust the President in this matter: how can they trust the prosecutor if he i«
in any way accountable to the President? My answer is that to some extent the
dilemma is unsolvable: under our Cnnstitution. lack of confidence in the DPresi-
dency does not justify creating an extraconstitutional indenendent nrosecuting
authority. Notice, however, that the solvent of public opinion alleviates the
dilemma : the hest guarantee of the prosecutor’s indenendence will be his ability to
say to the public that the President (or Mr. Richardson) is interfering with the
imnartial execution of his functions.

And one asnect—perhaps the most significant aspect—of the dilemma is. I
believe, solvable. The executive branch is not the proper authority to pass on the
question whether the P'resident should be impeached. Tt would he proper. I believe,
to insulate from the executive's authority evidence discovered by the prosecutor
hearing on Presidential misconduct. Mr. Richardson should instruct the prose-
cutor to transmit anv such evidence directly to the House of Representatives.
which should authorize its Judiciary Committee (or create a select committee)
to receive and consider it.

The Cramraray. We are recessed to the call of the Chair now. It

won’t. be tomorrow.
[Whereupon at 4:15 p.m.. the committee recessed subject to the call

of the (hair.]



