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November 2, 2018 
 
VIA ELECTRONIC DELIVERY 
 
Department of Health and Human Services  
Attn: Michael Marquis, Freedom of Information Officer 
Hubert H. Humphrey Building, Room 729H 
200 Independence Avenue, S.W. 
Washington, D.C. 20201 
FOIARequest@hhs.gov 
 
Administration for Children and Families (ACF) 
Attn: Kimberly Epstein, Acting Freedom of Information Officer 
Mary E. Switzer Building, Suite 4004 
330 C ST, S.W 
Washington, D.C. 20201 
FOIA@acf.hhs.gov 
 
RE:  Freedom of Information Act Records Request 
 
Dear FOIA Officer: 
 
Pursuant to the Freedom of Information Act (the “FOIA”), 5 U.S.C. §§ 552 et seq., and the 
Department of Health and Human Services’ (“HHS” or “agency”) FOIA regulations at 45 C.F.R. 
pt. 5, Democracy Forward Foundation submits this request. 
 
I. Background 
 
On September 26, 2018, the Office of Adolescent Health within HHS issued a press release 
(Exhibit A) listing 41 “intended” Tier 1 grantees under the Congressionally authorized Teen 
Pregnancy Prevention Program (“TPP Program”) that “would have” received “$19.4 million in 
grants”1 from HHS but for court orders enjoining the agency from making the awards. The $19.4 
million in funding was from an appropriation for competitive Tier 1 grants for replicating 
effective teen pregnancy prevention programs that expired on September 30, 2018.2  Two days 

                                                
1 Press Release, HHS, HHS Announces Programs that Would Have, but Cannot, Receive $19.4 
Million in Grants for Tier 1 of the Teen Pregnancy Prevention Program (Sept. 26, 2018), 
https://www.hhs.gov/ash/about-ash/news/2018/hhs-awards-tier-2-tpp-program.html. 
2 Consolidated Appropriations Act, Pub. L. No. 115-141, 132 Stat. 348 (2018). 
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prior to that expiration, on the last business day of the fiscal year, HHS obligated $21,056,054 to 
a “supplemental agreement for work within scope” with the MITRE Corporation for work 
pertaining to the TPP Program (Exhibit B).    
 
HHS’s use of TPP Program funds for means other than Congress intended has generated intense 
scrutiny from the media and Congress itself3 and has been the subject of multiple legal 
challenges, in which courts have repeatedly enjoined the agency from unlawfully terminating 
TPP Program grants and redirecting TPP Program funds.4  As with other actions involving TPP 
Program funds, HHS has not been transparent with the public regarding either how the agency is 
using the $19.4 million referenced in the September 26, 2018 press release or about the source of 
funding for the MITRE contract. 
 
II. Records Requested 
 
In an effort to understand, and explain to the public, HHS’s use of TPP Program funds 
appropriated by Congress, Democracy Forward requests that HHS produce the following records 
on an expedited basis within ten (10) business days: 
 

1. A copy of the “supplemental agreement for work within scope” referenced in Exhibit B 
as well as any contract proposals, solicitations, orders for supplies and services, or 
subawards associated with this agreement.  
 

2. A copy of Contract No. HHSP233201700025U referenced in Exhibit B.  
 

3. Any and all communications between any official, employee or contractor within HHS 
and anyone associated with the MITRE Corporation pertaining to the “supplemental 
agreement for work within scope,” including any contract proposals, solicitations, orders 
for supplies and services, or subawards associated with this agreement. 
 

For this request, please search records from the following HHS offices: Office of the Secretary, 
Office of the Assistant Secretary for Health, Office of Adolescent Health, Administration of 
Children and Families, Office of the Assistant Secretary for Planning and Evaluation, Office of 
Population Affairs, and Office of Grants and Acquisition Policy and Accountability.  
 

                                                
3 See, e.g., Letter from 27 U.S. Senators to Acting HHS Secretary Eric D. Hargan at 2 (Nov. 29, 
2017) (questioning source of funding for MITRE contract), available at 
https://www.help.senate.gov/imo/media/doc/20171129_TPPP%20letter.pdf. 
4 See, e.g., Ericka Cruz Guevarra, Judge Rules Against Trump Administration In Multnomah 
County Lawsuit, The Oregonian (Aug. 31, 2018), https://www.opb.org/news/article/judge-rules-
against-trump-administration-in-teen-pregnancy-suit/; Jessie Hellman, Third Judge Rules 
Against Trump Admin on Cuts to Teen Pregnancy Prevention Program, The Hill (Apr. 26, 
2018), https://thehill.com/policy/healthcare/384991-third-federal-judge-rules-against-trump-
admin-over-cuts-to-federal-teen. 
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4. Any and all communications within HHS regarding Exhibit A, including pertaining to the 
disposition of the $19.4 million in Tier 1 funding referenced in Exhibit A.  
 

For this request, please search records from the following HHS offices: Office of the Assistant 
Secretary for Health, Office of Adolescent Health, Office of the General Counsel, and Office of 
Public Affairs.  In addition, please search the emails of anyone employed in these offices from 
April 1, 2018 to the present in a communications capacity, even if they have since moved 
elsewhere within HHS.   

 
5. Any and all communications between any official, employee or contractor within HHS 

and any of the 41 “intended” grantees listed in the first table of Exhibit A regarding the 
subject of either Exhibit A or Exhibit B.   

 
For this request, please search records from the Office of the Secretary, Office of the Assistant 
Secretary for Health, the Office of Adolescent Health, and the Office of Grants and Acquisition 
Policy and Accountability. 

 
For all of the above requests, please search for records created between April 1, 2018 and the 
present.  
 
Please search for records regardless of format, including paper records, electronic records, 
audiotapes, videotapes, photographs, data, and graphical materials.  This request includes, 
without limitation, all correspondence, letters, emails, text messages, calendar entries, facsimiles, 
telephone messages, voice mail messages, and transcripts, notes, minutes, or audio or video 
recordings of any meetings, telephone conversations, or discussions.  In searching for responsive 
records, however, please exclude publicly available materials such as news clips that mention 
otherwise responsive search terms. 
 
FOIA requires agencies to disclose information, with only limited exceptions for information 
that would harm an interest protected by a specific exemption or where disclosure is prohibited 
by law.  5 U.S.C. § 552(a)(8)(A).  In the event that any of the requested documents cannot be 
disclosed in their entirety, we request that you release any material that can be reasonably 
segregated.  See 5 U.S.C. § 552(b).  Should any documents or portions of documents be 
withheld, we further request that you state with specificity the description of the document to be 
withheld and the legal and factual grounds for withholding any documents or portions thereof in 
an index, as required by Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973).  Should any document 
include both disclosable and non-disclosable material that cannot reasonably be segregated, we 
request that you describe what proportion of the information in a document is non-disclosable 
and how that information is dispersed throughout the document.  Mead Data Cent., Inc. v. U.S. 
Dep’t of Air Force, 566 F.2d 242, 261 (D.C. Cir. 1977). 
 
If requested records are located in, or originated in, another agency, department, office, 
installation or bureau, please refer this request or any relevant portion of this request to the 
appropriate entity. 
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To the extent that the records are readily reproducible in an electronic format, we would prefer to 
receive the records in that format.  However, if certain records are not available in that format, 
we are willing to accept the best available copy of each such record. 
 
In the event expedited processing is not granted, please respond to this request in writing within 
20 working days as required under 5 U.S.C. § 552(a)(6)(A)(i).  If all of the requested documents 
are not available within that time period, we request that you provide us with all requested 
documents or portions of documents that are available within that time period. If all relevant 
records are not produced within that time period, we are entitled to a waiver of fees for searching 
and duplicating records under 5 U.S.C. § 552(a)(4)(A)(viii)(I). 
 
III. Request for Fee Waiver 
 
Democracy Forward requests a waiver of document search, review, and duplication fees because 
the disclosure of the requested records is in the public interest and because disclosure is “likely 
to contribute significantly to public understanding of the operations or activities of the 
government and is not primarily in the commercial interest of the requester.”  5 U.S.C. § 
552(a)(4)(A)(iii).  Democracy Forward also requests a waiver of search fees on the ground that it 
qualifies as a “representative of the news media” and the records are not sought for commercial 
use.  5 U.S.C. § 552(a)(4)(A)(ii)(II). 
 
The disclosure of requested records is “likely to contribute significantly to public understanding 
of the operations or activities of the government” because, as discussed above, news accounts 
underscore the substantial public interest in the records sought through this request.  5 U.S.C. § 
552(a)(4)(A)(iii).  Given the ongoing media attention and other scrutiny concerning HHS’s use 
of TPP Program funds appropriated by Congress, the records sought will contribute significantly 
to public understanding of an issue of profound public importance.  Moreover, Democracy 
Forward is a nonprofit organization organized under Internal Revenue Code § 501(c)(3) and is 
dedicated to promoting policy engagement and civic education.  As a nonprofit organization, it 
does not have a commercial interest in the records.  The records obtained from this request will 
be made available to the public at no cost. 
  
Democracy Forward also requests a waiver of search fees because it is a “representative of the 
news media” and the records are not sought for commercial use.  5 U.S.C. § 552(a)(4)(A)(ii)(II).  
Democracy Forward meets the definition of “representative[s] of the news media” because it 
gathers information, exercises editorial discretion in selecting and organizing documents, and 
“distributes the resulting work to the public.”  Nat’l Sec. Archive v. U.S. Dep’t of Def., 880 F.2d 
1381, 1387 (D.C. Cir. 1989).  It is therefore a “representative of the news media” for the same 
reasons it is “primarily engaged in disseminating information.”  5 U.S.C. §§ 552(a)(4)(A)(ii)(II), 
552(a)(6)(E)(v)(II). 
 
If the request for a waiver is denied, we are willing to pay all reasonable fees incurred for 
searching and duplicating records in responding to this request, up to $100. If the costs of 
responding to this request should exceed that amount, please contact us before incurring costs 
exceeding that amount. 
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IV. Expedited Processing 
 
Democracy Forward is entitled to expedited processing of this request because there is a 
“compelling need” for the information.  5 U.S.C. § 552(a)(6)(E)(i)(I).  A “compelling need” is 
established when there exists an “urgency to inform the public about an actual or alleged Federal 
Government activity,” when the requester is a “person primarily engaged in disseminating 
information.” 5 U.S.C. § 552(a)(6)(E)(v)(II); see also 45 C.F.R. § 5.27(b)(2) (HHS will process 
records on an “expedited basis” when “[t]here is an urgent need to inform the public about an 
actual or alleged Federal Government activity (this criterion applies only to those requests made 
by a person primarily engaged in disseminating information to the public)”).   
 
Expedited processing is required in this instance. There is no question that this request concerns 
federal government activity—here, HHS’s disposition of roughly $20 million in Congressionally 
appropriated funds.  There is also an urgent need to inform the public about this issue:  HHS’s 
persistent lack of transparency about its actions concerning TPP Program funding raises 
questions concerning the agency’s lawful use of appropriated funds.  In addition to raising 
questions about the government’s integrity, HHS’s disposition of TPP Program funds has already 
been the subject of significant media interest as outlined above.5  Further, Democracy Forward is 
primarily engaged in disseminating information, as set forth above. The urgency to inform the 
public regarding the subject matter of this request therefore justifies expedited processing. 
  
V. Conclusion 
 
If you need clarification as to the scope of the request, have any questions, or foresee any 
obstacles to releasing fully the requested records within the ten (10) day expedited period, please 
contact Josephine Morse as soon as possible at foia@democracyforward.org or 202-448-9090. 
 
We appreciate your assistance and look forward to your prompt response. 
 

Sincerely, 
 

/s/ Josephine Morse 
Josephine Morse 
Senior Counsel, Democracy Forward 
Foundation 

 
Counsel for Democracy Forward 
Foundation 

 
I hereby certify that the information contained in Section IV, in support of our request for 
expedited processing is true and correct pursuant to 45 C.F.R. § 5.27(a). 
 
/s/ Josephine Morse 
Josephine Morse 

                                                
5 See supra n.4. 
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EXHIBIT A
to FOIA Request
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EXHIBIT B
to FOIA Request
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