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QUESTIONS PRESENTED

1. Retroactivity is not implicated when a statutory amendment is a mere clarification of
existing law. Moreover, where the statute is not operating on events completed prior to its passage,
the application is prospective, not retroactive and due process is not implicated. W. Va. Code § 3-
5-23(g) merely clarified existing law. Furthermore, W. Va. Code § 3-5-23(g)’s bar on Mr.
Blankenship’s use of the nomination-certificate process did not implicate events completed prior
to § 3-5-23(g)’s passage and Mr. Blankenship had prior notice of its effect, raising no due process
irhplications. Does W. Va. Code § 3-5-23(g) apply to preclude Mr, Blankenship from utilizing the
nomination-certificate process?

2. W. Va. Code § 3-5-23(a), which precludes use of the nomination-certificate process by
persons “who are not already candidates in the primary election,” was created as part of a statutory
regime that used deadlines to precluded individuals from using both the nomination-certificate and
primary election processes. In Daly, Judge Chambers struck the relevant deadline, rendering that
provision vague. Does W. Va. Code § 3-5-23(a), a provision that was created as part of a statutory
regime aimed at precluding parties from using both the primary and nomination-certificate
processes bar Mr. Blankenship from using the nomination-certificate process after losing the
Republican primary? '

3. Article. VI, Section 30 -of the West Virginia Constitution renders unconstitutional
amendments that fail to describe the substance of the amendment. When the Legislature amended
W. Va. Code § 3-5-23(a) in 2009, it stated precisely what the amendment to that provision did—
make technical corrections to conform it with other election law provisions effectively limiting
candidates to using either the nomination-certificate process or the primary/convention process.
Did the 2009 amendment violate Article VI, Section 30 of the West Virginia Constitution?

4. "To show that a ballot access restriction violates the West Virginia Constitution’s guarantee
of equal protection, the party challenging the law must show that “the state has imposed a
significantly higher burden on the independent or third-party candidate than it has imposed on
major-party candidates.” W. Virginia Libertarian Party v. Manchin, 165 W. Va. 206, 222 (1980)
(emphasis added). Under W. Va. Code § 3-5-23, unrecognized parties may use the nomiration-
certificate process to nominate anyone except a major party’s primary loser. Does W. Va. Code §
3-5-23 pose a significantly higher burden on:the unrecognized parties and their candidates in
violation of the equal protection guarantee where it solely limits them from using the nomination-
certificate process to nominate primary losers?

5. Although the West Virginia Constitution protects individuals’ freedom of association, the
Legislature may enact provisions “to prescribe reasonable rules for the conduct of elections, -
reasonable procedures by which candidates may qualify to run for office, and the manner in which
they will be elected.” Syl. Pt. 4, Sowards v. County Comm'n of Lincoln Cty., 196 W.Va. 739 (1996).
In so doing, ballot restrictions will be reviewed deferentially if the State can show that the ballot
restriction does not severely burden associational rights and furthers an important state interest. W.
Va. Code § 3-5-23 does not infringe on unrecognized parties’ or candidates’ ultimate ability to
choose their own candidates or parties because a candidate’s inability to run is ultimately premised
on their own choices, and the law furthers the state’s compelling interest in preventing party



factions and protecting its electoral pfocess. Does W. Va. Code § 3-5-23 violate the Petitioners’
freedom of association?

STATEMENT OF THE CASE
On May 8,2018, Mr Blaﬁl;enship lost his bid to win the Republican nomination for United'
States Senate. That night, Republican voters spoke, and they chose to nominate Patrick Morrissey
instead of Mr. Blankenship. And so, after months of holding himself out as a Republican, évaﬂing
* himself of the publicity éfforded by associating with the.Republican Party; and participating in
.high—proﬁle events, such as debates, Mr. Blankenship decided he was not a Republican after all
| and switched to the Constitution Party, an unreco gnized‘ party under West Virginia law. On May
19,2018, the Constitution Party named Blankenship its nominee for the United States Senate. -
As an unrecognized party, the Constitution Party ié able to avail itself of the nomination- |
certiﬁcatg process to designate candidates for office. See W. Vé. Code § 3-5-23. In its current
'iteration, the "nomination—oélﬁﬁoate process affords indépendent and unrecognized party
c%mdidates an easier path to the ballot by allowing them ballot access to the general election if they
collect and submit a sufficient nﬁmber of signatures from registered voters. Id. Mr. Blankenship,
a candidaté who took advantage of the publicity and structure afforded by assbciating with the
Republican Party—and lostthe Republican Paﬁy’s Primary election—now seeks to commandeer
a procedure that this Court deteﬁnined served “as a primary-election bypass for [independent and
third—party‘ candidates],” W. Virginia Libertarian Party v. Manchiﬁ, 165 W. Va. 206, 226 (1980),
“in an effort to claw his way onto the genefal election ballot. In short, Mr. Blankenship is. a sore
loser—the very sort of so;'e loser West Virginia law has sought to keep off the ballot since 1919.
~ Mr. Blankenship’s. effort to commandeer a process reserved for independent and
: uﬁreco gnized party candiaates not only undermines the purpose behind the nomination—certiﬁcate

process, it has also opened the door for political chicanery that challenges the stability of West
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- Virginia’s political system. Indeed, the Constitution Party admits that a primary driving factor 1n
its efforts to place Mr. Blankenship on the ballot is the “rare opportunit|y] ti) obtain the iights and
privileges of a State-recognized party.” Writ Ex E. Put simply, the Constitution Paii:y admits that
it is trying. to bootstrap its way to recognized party status by using a particularly noteworthy
primary loser to bolster its Vi)tes, :

In short, Mr. Blankenship’s sore loser candidacy commandeers a process reserved for
independent and small party candidates seeking to bypass the primary election and uses the
nomination—f::ertiﬁcate process to thwart the will of Republican voters. Not only that, it opens the
door for pdlitical chaos by creating splinter factions of the Republican Pariy, potentially artificially
elevating the Constitution‘Party to recognized party status. Fortunately, West Virginia law has long
prohibited Mr: Blankenship’s conduct. Moreover, a recent amendment to West Virginia’s election
law, W. Va. Code § 3-5-23(g), further ciariﬁesi that sore losers may not commandeer the
nomination-certificate procesé to claw their way back onto the ballot after a losing effort in a
recognized party’s primary. Accordingly, West Virginia law requires‘ the Petitioii for Writ of
Mandamus be DENIED. | (

A. West Virginia Election Pi‘ocedure

In West Virginia, the Legislature created two p'ciths‘ to the ballot: a rigorous process
whereby recognized parties engage in primaries and conventioné to determine candidates and a
more lax nomination-certificate process intended to give independent and unrecognized party
candidates access to the ballot. Candidates desiring to run as a member of one of the 1'eco~ gnized
political parties,’ which are the parties that received at least one percent of the votes for the_i’r

.candidate for governor in the last preéeding general election, see W. Va, Code § 3-1-8, may

'Pr esenﬂy, the four recognized political parties are: (1) the Democratic Party, (2) the Libertarian Pai“cy,
(3) the Mountain Party, and (4) the Republican Party.
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participate iﬁ that party’s primary election if they meet certain requirements. W. Va. Code §§ 3-5-
4; 3-5-7. Any of the political parties which polled less than ten percent of the total vote éast for
governor at the last general election may also elect to nominate candidates by party .convention
instead of by the primary process. W. Va. Code § 3-5-22.
N On the other haﬁd, independent and uhrecognizéd party candidates, may, under § 3-1-8,
collect a specified number of signatures from registered Véters to appear on the general election
ballot through fhe process set forth in §§ 3-5-23 and'3—.5-24. The nomination—ceﬁiﬁcate proceés
contained in these sections are reserved for “Groups of citizens haviﬁg no party organizétioh C
who are not already ca’ndidateé in the primary election for public office.” W. Va. Code § 3-5-23 (aj, |
In order to appear on the géneral election ballot, candidates utilizing this process must submit the
required number of signatures not later than August Ist. W. Va. Code § 3-5-24.

‘B. House Bill 4434 Amends West Vifginia Code § 3-25-23

On March 7, 2018, the West Virginia Legislature passed Hoﬁse Bill 4434, which amended
§ 3-5-23. The amended version of West Virginia Code § 3-5-23 went into effect on June 5, 2018,
and it clarified West Virginia’s longstanding prohibition oﬁ sore losers availing themselves of the
nomination-certificate process. The amendment added the following subsections to § 3-5-23:

(f) For the purposes of this section, any person who, at the tirﬁe of the filing of the

nomination certificate or certificates, is registered and affiliated with a recognized political

party as defined in § 3-1-8 of this code may not become a candidate for political office by

virtue of the nomination-certificate process as set forth in this section.

(g) For the purposeé of this section, any person who was a candidate for nomination by a

recognized political party as defined in § 3-1-8 of this code may not, after failing to win

the nomination of his or her political party, become a candidate for the same political office

by virtue of the nomination-certificate process as set forth in this section.

C. Mr. Blankenship’s Efforts to Circumvent His Republican Primary Loss.



On J anuary 23, 2018, Mr. Blankenship filed a ceﬂ:iﬁcate of announcement declaring his
intent to participate in the West Virginia Republican Pai‘ty primary election for the United States
Senate. After months of electioneering as a Republican Party candidate, Mr. Blankenship lost the
Republican Primaiy on May 8th, 2018, garnering 19.9 percent of the primary vote. Patiick
Morrissey, the curient .Attorney General of West Virginia won the nomineition, collecting 34.9
percent of the votes.

On May 19, 2018, the Constitution Party named Mr. Blankenship its nominee for the
United States Senate. Shortly thereafter, on May 2i, 2018, Mr. Blanlcg:nship switched his political
party registration from the Republican Party to the Constitution Party of West Virginia. The
Consti‘;utioh Party is not a recognized political paﬁy under § 3-1-8. On Jul?r 17, 2018, the West

Virginia Secretary of State Mac Warner (“WVSOS”) received a ietter. froin Phil Hudok, Vice-
Chairman of the Constitution Party of West Virginia Executive Committee stating that the
Constitution Party iiltended Mr. Blankenship to serve as the party’s nominee for the United States
Senate Seat in the general election. |

On July 17, 2018, Mr. Blankenship submitied nomination-certificate signatures, the filing
fee, and a certificate of- ailnouncemgnt declaring his intent to aﬁpear on the ballot as a candidate
for United States ISenate as a member of the Constitution Party. On July 26, 2018, the WVSOS
‘declined to accept Mr. Blankenship’s certificate of annouricement on the grounds that West
Virginia Code § 3-5-23 bar's him froni using the nomination-certificate procesé to become a
general election carididate because he lost the Republican Party Primary. The WVSOS has not
‘completed a final count to determine whether Mr. Blankenship has gathered the necessary number
of signatures; however, the latest counts indicate that heilikeiy has sufficient signatureé to move

forward. Mr. Blankenship thereafter filed this writ.



STATEMENT REGARDING ORAL ARGUMENT AND DECISION

The WVSOS agrees with the Petitioners’ assertion that this case implicates important
constitutional and statutory questions that typically Warraﬁt oral argument under Rule 20 of the
West Virginia Rules of Appellate Procedure. Ho.Wever, in order to ensure that the absentee ballots
" are pfinted in time for the September 21, 2018 absentee ballot deadlines, Casto and Harris, the
pfovider of the majority of the State’s ballot printing services, gave the State a drop dead date of
September 7, 2018 by which it must receive county approval for ballot printing. Therefore, the
State must resolve the issue by that time, and the WVSOS is willing to accept a decision without
orél argument.

To the extent fetitioners insist upon oral argument, the WVSOS notes that the WVSOS
notified Petitioners that Mr. Blankenship’s position on the ballot was denied on July 26, 2018, 'but
chose to wait until August 9, 2018 to file this Writ, despite knowing thét the WVSOS had a limited
timeframe to priﬁt the baﬂoté for the general election. | |

SUMMARY OF ARGUMENT

M. Blankenship availed himself of the Republican Primary and Jost. West Virginia law,
old and new aﬁke, prohibi’gs individuals from availing themselves of the more lax nomination-
certificate process after running in recognized parties’ primary elections. |

First, West Vifginia Code § 3-5-23(g), a provision passed in 2018 to clarify the state of
West Virginia’s sore loser law, appiies in this case. West Virginia Code § 3-5-23(g) applies to bar
Mr. Blankenship’s candidacy. West Virginia Code § 3-5-23(g) applies here and is not
impermissibly retroactive and does not violate due process based on several grounds: West
Virginia Code § 3-5-23(g) only clarified- existing law; subsection (g) is only being applied

prospectively to the date on which a candidate’s certificates are submitted and Mr. Blankenship



could not qualify for office prior to the effective date of the amendment; and Mr. Blankenship had
notice that ﬁc would not be permitted to use the nomination—ceﬂiﬁ@té process after losing in the
Republican Party primary when he ﬁled his certificate of announcement for the Republican Party
primary in November 2017. Due procéss principles are therefore not iniplicated. And, West
. Virginia Code § 3-5-23(g) does not create constitutional doubt under Article III, § 11 of the West
Virginia Constitﬁtion because it épplies only to the denial of privileges for service in the Southern
cause and is therefore entirely inapplicable to § 3-5-23(g).

Additionally, West Virginia Code § 3-5-23(a) acts to bar Mr. Blankenship’s candidacy
- even if West Virginia Code § 3-5-23(g) does not apply to this case. Subsection (a)’s language “who
are not already candidates in the primary election” is émbiguou:s as to whether Petitioner
Blankenship may now use the nomination-certificate process under this Court’s decision in Wells;
2 Sta’z‘e ex rel. Miller,237 W. Va. 731 (2016). Because the statute is capable of two meanings, the
Court must ascertain the legislative intent in subsection (a). Prior to the decisioﬁ inDalyv. T énnant,.
216 F. .Supp. 3d 699 (S.D.W. Va. 2016), which held the pre-primary filing deadline for certificates
of announcement unconstitutional as applied to nomination-certificate candidates, a nomination-
~ certificate candidate could not have first participated in a primary. Indeed, West Virgi;lia has used
procedures prohibiting primary losers from using the nomination-certificate process as early as
1919. See Michael S. Kang, Sore Loser LaWé aﬁd Dembcratic Contestation, 99 Geo. L.J. 1013,
- 1044 (2011). While Daly rendered the deadline in West‘ Virginia Code § 3-5—7 unconstitutional as
épplicd to nomination-certificate candidates, § 3-5-23(a)’s preclusibn of primary party losers from
utilizing the nomination-certificate process, before or after the primary remains. Apd, Petitioners’
contrary interpretation that subsection (a) was to only target cross-ﬁling is unattainable in that it

fails to fit the literal construction of subsection (a) that Petitioners seek to apply to the WVSOS’s



interpretation of this provision. Finally, subsection (a) is not rendered uﬁconstitutional by the
améndment’s title given that the 2009 amendment did not change the law, but only stated the
longstanding efféct of filing deadlines. The “who are not already candidates” provision became
the operative clause only after Daly struck down the filing deadline as applied to nomination-
certificate candidates. Therefore, it did not need a title on passage to satisfy Article VI, Section 30
of the West Virginia Constitution. |

‘Moreover, West Virginia’s sore loser law does not run afoul of the equal protection
| guarantee of either the West Virginia or United States Constitutién. To prevail on an equal
- protection challenge againét a-ballot accéss law,. the Petitioners mﬁst show that “the state has
imposed a significantly higher burden on the independent or third—paﬁy candidate than it h‘asv'
imposed on major-party candidates.” W. Virginia Libertarian Party, 165 W. Va. at 222 (emphasis
added). The Petitioners are incapable of doing so. The mere fact that West Virginia’s sore loser
law acts to bar a small-subsect of individuals does not pose a significantly higher burden bn the
Petiti;)nei‘s. What little bu;den is borne by the Petitioners is far outweighed by West Virginia’s
compelling interest in preventing patty factions and protecting its i)blitical system from ballot
siphoning and bootstrapped major parties.

F iﬁeﬂly, West Virginia’s sore loser law does not run afoul of the Petitioners"associational
rights. The Legislature has the power “to prescribe reasonable rules for the conduct of elections,
reasonable procedures by which candidates may qualify to run for office, and the maﬁner in which
they will be elected.” Syl. Pt. 4, Sowards v. County Comm'n of Lincoln Cty., 196 W.Va. 739 (1996}.
The Legislature acted according to that power here, and the minor ‘burden imposed on the
Peﬁtioners’ is insufficient to outweigh the Legislature’s ability to promulgafe election laws aimed

at preventing party splintering and protecting the electoral process. This is especially true where,



as here, the. challenged law does not sti‘ip the Petitioners’ right to choose who they asséciaté with—
the ultimate prohibition.on association stems from Mr. Blankenship’s decision to use the primary
instead of the more lax procedure afforded to unrecognized party candidates.

West Virginia has long ensured that primary candidates may not also claw their way onto
:the ballot using the more lax nomination-certificate procedure. That procedure is designed to |
ensure that independent and unrecognized paﬁy caﬁdidatcs have an eésier path to the ballot. Mr.
Biankenship may not avail himself 61” that easier path by casting himself as an unrecognized party.
‘candidate where mere months ago he availed himself of the Republican Party’s significantly larger
blatform. To allow him to do so would undermine the integrity of West Virginia’s electoral system
by promoting party splintering and encouraging ballot siphoning. Accordingly, the Petitioners’

Petition for Writ of Mandamus must be denied.

ARGUMENT

L Myr. Blankenship cannot use the nomination-certificate process after losing in
the Republican Party primary pursuant to W. Va. Code § 3-5-23(g).

A. W. Va. Code § 3-5-23(g) contains a sore loser provision that bars Mr.
Blankenship’s candidacy via the certificate nomination process.

The current version of West Virginia Code § 3-5-23, House Bill 4434, was passed by the
West Virginia Legislature on March 7,2018 and beéame effective 90 days later, on June 5, 2018,
well before both the August 1st deadline to file nomination certificates and the November 6th
election. Section 3-5—23.(g)‘ provides that a candidate may not comméndeer the nomination—
certificate procedure after Iosing‘a party primary. W. Va. Code § 3-5-23(g) (2018). In addition, §
3-5-23(a), Which remained unchanged through thé dmendment, provides that “Groups of citizens
‘having no party organization may nominate candidates who are not already candidates in the

primary election” through the nomination-certificate process. W. Va. Code § 3-5-23(a).



Accordingly, by virtue of his decision to participate in the May 2018 West Virginia

. Republican Party primary, § 3-5-23(g) expressly bars Mr. Blarﬁc’enship from utilizing the more lax

_nomination-certificate process to appear on the general election ballot for the same Senate seat that
he lost in the Repﬁblioan Primary. The Petitioners concede, as .they must, that application of § 3-
5-23(g) prepludes} Mr. Blanlcenship from appearing on the general election ballot. Writat 17,

B. West Vifginia Code § 3-5-23(g) applies and bars Mr. Blankenship’s second
candidacy.

Section 3-5-23(g) applies to preclude Mr. Blankenship’s use of the nomination-certificate
process. First, because subsection (g) represents a clariﬁcation of prior law, retroactivity principles
- are not implicated. Second, § 3-5-23(g) is being appliéd prospectively not retroactively because it
does not _at‘tach new iegal consequences to completed events. Mr. Blankenship had not yet
completed the events necessary for him to qualify as an unrecognized party candidate at the time
the amendment became effective and he had prior notice that participating in a primary would
théreafter bar him from using the nomihatiqn—certiﬁcate process. Therefore, due process principles
are not implicated by apblication of § 3-5-23(g).

1. The retroactivity analysis set forth in Martinez governs.

This Court’s recent decision Martinez v. ASplundh Tree Expert Co. sets forth the

appropriate framework for determining whether a statute is being applied retroactively and

whether that application is permissible.> 239 W. Va. 612 (2017). Petitioners wholly fail to delineate

2 The Petitioners make the distinction between retroactive and retrospective application of the 2018
amendment to § 3-5-23. Writ at 25, n. 10. The Petitioners argue that the 2018 amendment to § 3-5-23 is
retroactive because it was adopted during the current election cycle that started prior to the effective date
of the amendment. (See id.) But, there is no support for this interpretation. Moreover, as explained, infia
§§ I(B)(2), I(B)(3) impermissible retroactivity is not implicated because the amendment is a clarification
of prior law and is being applied prospectively, not retrospectively.
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any test for determining Whether a statute is being applied retroactively, instead genefally arguing
that application of § 3-5-23(g) is impermissible. Petitioners are incorrect.
| The Court should begiﬁ with tfle proposition that “[a] s’tatufe is presumea to be prospective

in its operation unless expressly made retrospective.” /d. at 616 (citing W. Va. Code. § 2-2-10(bb)).
A statute

Is intended to operate prospectively, and not retrospectively, unless it appears, By clear,

strong and imperative words or by necessary implication that the Legislature intended to

give the statute retroactive force and effect. ,
Syl. pt. 4, Taylor v. State Comp. Comm 7, 140 W. Va. 572 (1955). If this presumption is overcome,
then the statute applies retroactively. See zd The Petitioners start and end their retroactivity
analysis here. However, where the legislature has not made clear its intent for the statute to apply
retroactively, the court must determine whether application of the statute to the case in question
. would have an impermissibly retroactive effect. Pub. Citizen, Ine. v, F irst Nat. Bank in Fairmbnz‘,
198 W. Va, 329, 335 (1996) (citation omitted). Only if the provision Would “attach new legal
conse'quences to events completed before its enactment™ will the provision not apply retroactively.
d Fifst, as é clarification of prior law, § 3-5-23 (g) may be appiied retyoaotively. Sécond, even if
8 3-5—23(g) reiaresénts a substantive change of law, retroactivi;[y is not implicated beqausé the
statute is only being applied prospectively to the time Mr. Blankenship filed his nomination

- certificates, which was after the effective date of the amendment. |

2. The Amendment to West Virginia Code § 3-5-23 applies to bar Mr.
Blankenship’s candidacy because it represents a clarification of prior law.

Where an amendment is intended only to represent a clarification of a statute, even if it
changes the original statutory language, “this does not necessarily indicate that the amendment
institutes a change in the law.” See, e.g., Brown v. Thompson, 374 F.3d 253, 258-59 (4th Cir. 2004).

The Petitioners wrongly assert that the WVSOS’s description of the 2018 amendment in his denial

11



letter to Mr. Blankenship as a clarification presupposes that the law was ambiguous, and therefore
should not apply to bar Mr. Blankenship’s caﬁdidacy. W;it at 15. Howéver, while a legislature may
amend a statue to establish new law, it also may eﬁact an amendmgnt “to clarify existing law, to |
correct a misintelpretation, or.to overrule vwoﬁgly decided cases.” United States v. Sepulveda, 115
F.3d 882, 885 n. 5 (11th Cir. 1997) (internal citations and quotatioﬁs omitted). A “change[ ] in
statutory language need not ipso facto constitute a change in meam'ng or effect. Statutes may be
passed purely to make what was intended all along even more unmistakably clear.” Brown, 374
F.3d at 259 (internal citations omitted). In such a case, the clarification is éppliea retroactively. Id.

The addition of subsection (g) to § 3-5-23 represents an intent by the Legislature to clgrify '
the classes of individuals who may not use the nomination-certificate process to appear on the -
baﬂot after this Court’s decision in Wells v. State ex rel. Miller. As a clarification, subsection (g)
can be applied r.egardless of whether the events predafe i‘;s enactment. This Court in Wells
examined the requirements necessary for a éandidaté for office to utilize the nomination-certificate
process contained in §§ 3-5-7, 3-5-23, and 3-5-24. 237 W. Va. 731,736 (2016). Unlike the preéent
case, in Wel Is, aregistered Democrat argued that he could utilize the nomination-certificate process
to appear on the general election ballot as an Independent, after he did not participaté in the
Democrat Party’s primary. In reachin‘é the conclusion that the nomination-certificate process
contained in § 3-5-23 was available oniy to independent and minor party candidates based on the
Legislature’s intent, the Court found that § 3-5-23(a) was ambiguous because it did not expressly
state who could use the nomination-ceﬁiﬁcate process, and specifically did not state that a
recognized political party candidate could not use this process. Id. at 742-43. |

In .response to the ambigqity found by the Court in Wells, the Legislature passed House

Bill 4434, which amended West Virginia Code § 3-5-23 by adding subsections (f) and (g). These

12



subsections clarified that candidates who were a member of a recognized political party and those
that failed to win a recognized party primary‘ could not use the nomination-certificate process.
Regardless of whether West Virginia Code § 3-5-23(a) is interpreted to prohibit primary élection
losers from using the nomination-certificate process, see supra II, it is evident that the Legislature
intended to clarify that candidates meeting either subsections (f) or (g) could not qualify for the
general election using the nomination-certificate process when it added these subsections. As a
clarification to the previous version of this section, the amendmenwfmay be applied. See Brown,
374 F.3d at 258-59.
The Petitioners argue that § 3-5-23(g) was intendea to change, not amend the law, based
upon the contention that the Secretary’s view “violates a basic rule of construction.” Writ at 15.
The Petitioners argue that becausé the Legislature did not amend § 3-5-23(a), and instegd added
subséction (g), “reading a differenf ‘subsection as merely providing clarity would cause the two
subsections to be duplicative and violate the cannon against surplusage.” Writ at 16. However, this
rule of construction is inapplicable given that Petitioners’ réading' of this section does not avoid a
redundancy. To the e);ten;c the Petitioners argue that § 3-5-23(a) was intended to only prohibit
present members of a recognized political party from utilizing the nomination-certificate process,
their interpretation falls prey to the same problem by rendering (f) “mere surplusage” of § 3-5-
23(a). Instead, the better reasoning is thét the Legislature inteﬁded to clarify that section (a)
unequivocally precluded both the scenarios listed in subsection (f) and (g) and they used separate
provisions to ensure that these provisions could not be iﬁterpreted in an ambiguous manner.
3. The Amendment to West Virginia Code § 3-5-23 does not have a

retroactive effect as applied to Mr. Blankenship and therefore bars his
candidacy.

13



Even if this Court finds that‘§ 3-5-23 isnot a claﬁﬁcation of prior law, it may be applied
to Mr. Blankenship because it does not have a retroactive effect. A “law is not rétroactiye merely
because part of the factual situation to which it is applied occurred prior to its enactment.” Syl. pt.

3, Sizemore v. State Workmen's Comp. Comm’r, 159 W. Va. 100 (1975). A law is only retroactive
in application “when it oéerates upon transactions which have been completed or upon rights
which have been acquired or upon obligations which have existed prior to its passage.” Id.”

The Court must ask Whether “the new provision attaches new legal conSequences to events
completed before its enac‘fmént."’ Pub. Citizen, Inc., 198 W Va.at335 (citing Landgrafv. USI Film
Pr&d, 511'U.S.‘ 244, 270 (1994)). Determining whether a law’s effect is retroactive demancis a
“commonsense, functioﬁal judgment . . . informed and guided. by ‘familiar consideré’;ions of fair
notice, reasonable reliance, and settled expectations.”” Martin v. Hadix, 527 U.S. 343, 357-58
(1999) (citing Landgraf, Si 1US. at 270). |

“IR]etroactivity ought to be judged with regard to the act or event tﬁe statute is meant to
regulate.” Martinez, 239 W. Va. at 618. Clearly, § 3—5-23. is meant to regulate the types of

| candidates who can use the nomiﬁation—certiﬁcate process. It applies to all candidates séeki'ng to
utilize the nomination-certificate process to appear on the ballot for the 2018 West Virginia 'general
“election. Because the statl\lté went into effect well in advance of the August 1st deadline for
candidates to file qel'tiﬁCates and other documerﬁs required by § 3-5-24, applying this provision to
exclude Mr. Blankenship from using the nomination-certification process does not involve a
retroactive application of § 3-5-23(g). instead, it only requires the épplicatio‘n of this statute

prospectively, at the time the candidate must submit his nomination certificates, by August 1st.>

3 Petitionets cite to Libertarian Party of Ohio,v. Husted for the proposition that an amendment involving
elections cannot be applied after the primary election has occurred. Writ at 17. Libertarian Party of Ohio
v. Husted, No. 2:13-CV-953, 2014 WL 11515569, at *1 (S.D. Ohio-Jan. 7, 2014). That case is readily
distinguishable in that the defendant sought to apply an amendment to preclude plaintiffs’ candidacy even
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The‘amendment clearly does not attach new legal consequences to events completed before
its enactment.* The Petiﬁoners point to the fact that when the amendment came into effect, Mr.
Blankenship had already participated in, and lost the primary, and therefore could no longer use
the nomination-certificate process. Writ at 3-4. But, as of the effective date of the amendment, he
could not héve qualiﬁéd to appear on the general election ballot. Mr. Blankenship had not been a
member of the Constitution Party for sixty days before June Sth, meaning he could not have
qualified for the ballot at that time. See W. Va. Code § 3-5-7(d)(6) (requiring candidates to s‘tate
that they “ha[ve] not been registered as a voter affiliated with any other political party for a period .
of sixty days before the date of filing the announcement”j. Prior to June 5th, Mr. Blankenship
additionally had not submitted the necessary,éignatures and paid the filing fee required by §§ 3-5-
23 and 3-5-24 to qualify By nomination certificates. Because Mr. Blankenship could not have
qualified for the ballot when the amendment came into effect, it does ‘not attach new legal
consequences to events completed prior to its enactment.

The Petitioners also fail to note that prior to the effective date of the amendﬁent, Mr.
Blankenship had notice that he would not be able to appear on the general election ballot using the

nomination-certificate prdcess if he particif)ated in the West Virginia Republican Party primary

though plaintiffs had or would file their nomination certificates prior to the effective date of the
amendment. /d. In this case, it is undisputed that Mr. Blankenship did not and could not quahfy for
candidacy prior to the effective date of § 3-5-23(g).

4 Petitioners also argue that application of § 3—5-23(g) violates their due process rights because it
“prohibit[s] certain candidates from ever running for office as a candidate for a minor political party,”
“caus[es] other candidates to lose the benefit of substantial efforts applied during primary campaigns,” and
“depriv[es] minor political parties of the opportunity to nominate certain candidates.” Writ at 26. Neither
of the first two purported interests pertain to Petitioners and therefore cannot consist of a violation of
Petitioners’ rights. And, because § 3-5-23(g) does not operate retr oactlvely as applied to Petltloners its
application here does not violate their due process rights.
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and lost, and therefore cannot demonstrate reasonable reliance and settled expectations on the pre-
amendment version of § 3-5 -23.

Mr. Blankenship had notice that he could not run for the same position using both the
primary process and the nomination-certificate process before he entered the Republican Party
primary. Importantly, the Secretary of State’s Office published the 2018 Running for Office in
West Virginia (“the Guide”) in December 2017 Which identified the “sore loser” restriction.’ Each
candidate who filed his certificate of announcement in-person, like; Mr. Blankenship did, was
offered a hard copy of the Guide. The Guide Wés also available electronically on the Secretary of
State’s ‘Website. Page 4 of the Guide states,

THE “SORE LOSER” or “SOUR GRAPES” LAW (W. VA. CODE §§ 3-5-7(d)(6) and 3-

%%%dates affiliated with a recognized political party who run for election in a primary

election and who lose the nomination cannot change her or his voter registration to a minor

party organization/unaffiliated candidate to take advantage of the later filing deadlines and
have their name on the subsequent general election ballot.

Exhibit A atp. 4 (emphasis in original). And, § 3-5-23(a), already prohibited use of the nomination-

certificate process by losing primary participants. See Wells, 237 W. Va..at 749 (Davis, J.

- 5 Petitioners argue that the Guide is meaningless because it contains a warning that it does not constitute
legal advice and has not been adopted pursuant-to the Administrative Procedure Act. Writ at 12. However,
as the chief election official in the State, the Secretary’s interpretation of an election statute is entitled to
deference. See State ex rel. ACF Indus., Inc. v. Vieweg, 204 W. Va. 525, 534-35 (1999) (“When a
governmental official or administrative agency has exerted its authority by interpreting an unclear statutory
provision that it has the duty to implement and execute, this Court historically has extended great deference
to such an interpretation, insofar as it comports with accepted notions of legislative intent and statutory
construction.”); Wells, 237 W. Va. at 744 (finding it noteworthy that the Court’s interpretation of Sections
3-5-7 and 3-5-23 was “reached by the State’s chief elections official”); see also Wampler Foods, Inc., Syl.
pt. 7, 216 W. Va. at 129 (“Interpretations as to the meaning and application of workers’ compensation
statutes rendered by the Workers” Compensation Commissioner, as the governmental official charged with

- the administration and enforcement of the workers’ compensation statutory law of this State ... should be
accorded deference if such interpretations are consistent with the legislation’s plain meaning and ordinary
construction.”) (internal citations and quotations omitted). Mr. Blankenship cannot reasonably argue that
he had no notice of the Secretary’s’ interpretation of § 3-5-23 when he registered to be a candidate in
November 2017. This belies his argument that the amendment acted to upset his reasonable reliance, settled

“expectations, or that he had no notice of its effect.
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dissenting) (finding that West' Virginié Code § 3-5-23 “prevent[s] unsuccessful primary election
candidates from subsequently running as independent canéidates” using the nomination—certiﬁcate
process). Despite the clear notice that such act would foreclose his ‘opportunity to use the
nomination-certificate process in the event he did not win the Republican Party nomihation, M.
" Blankenship decided to participate in the Republican Party primary anyway.

Because Mr. Blankenship had reasonable notice that he could not use the nomination-
certificate process after losing 'the Republican Party brimary, “the core principle disfavoring
retroactive applications of laws—that ‘settled expectations should not be lightly disrupted’ is
inapplicable here.” See GT E S.,. Inc. v. Morrison, 199 F.3d 733, 741 (4th Cir. 1999) (citing
Landgraf, 511 U.S. at 265 (finding tﬁat plaintiff had re.asonable'notice éf amended SEC rules
because the report containing the rules was published prior to arbitration and plaintiff “surely knew A
that the FCC's authority to issue pricing rules might ultimately be upheld By the Supreme Court.”); |
see also Gill v. Galvin, No. CV 16-11720-DJC, 2016 WL 4698536, at *2 (D. Mass. Sept. 7, 2016)
(finding retroactive deadline for candidate to unenroll or disafﬁliate with a party to run in Senate
special election was not impermissibly retroactive because there was evidence in the record that
the general public was on notice of the 1ikelihood of a special election prior to the deadline).
Because Mr. Blankenship had clear notice that participation in the Republican Party primary §vould
forgclose his ability.to later use the nomination-certificate process, application of the amendment
does not attach legal consequences to his decision to run in the primary in a way that offends
“familiar considerations of fair notice, réasonable reliance, and settled expec'tafcions.’” Martin v.
Hadix, 527 U.S. 343, 357-58 (1999) (citing Landgraf, 511 U.S. at 270). Therefore, application of
§ 3-5-23 (g) is not retroactive and should be applied to exclude Mr. Blankenship from utilizing the

nomination-certificate process. Because Mr. Blankenship has already participated in the
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Republican Party primary and failed to win the nominagtion, he may not now use the nomination-
certificate process.

C. W. Va, Code § 3-5-23(g) does not create “constitutional doubt” under Article 111,

§ 11 of the West Virginia Constitution because that Article is wholly unaffected
by W. Va. Code § 3-5-23(g).

"Petitioners argue that § 3-5-23(g) should not b¢ applied to Mr. Blankenship because doing
so creates “constitﬁtional doubt” uﬁder Article II1I, § 11 of the West Virginia Constitution in that
Mr. Blarﬂ(énship is “deprived bsf law, of a[] right, or privilege, because of an(] act done prior to
the passage of such laW.” (Petition Brief, p. 17.) Petitioners are incorrect. Indeed, this Court has -
previously rejected this broad reading of Article .HI, § 11 in similar circumstances. Article III, § '
1 1,' provides, in pertinent part, “Nor shall any person be deiorived by law, of any right, or privilege,
because of any act done prior to the passage of such law..” .

This Court, in Haddad v. Caryl, had an opportunity to interpret Article III, § 11. 182 W.
Va. 563 (1990). In that case, étaxpayer argued that a newly enacted tax provision which required
him to pay a higher tax rate on property he sold prior to the enactment of the provision was
unconstitutionally retroactive under Article III, § 11. Id The Court examined the entirety of
Section 1], which was ratified approximately seven years after the Civil War, ﬁndin;gy that this
provision “was designed to prohibit the State from denying such privileges as the privilege to
practice law as a penalty for some act—specifically service in the Southern cause—committed
before the passage of the statute denying the right or privilege.” Id. at 568.

Because § 3-5;23 (g) does ﬁot bar Mr. Blankenship’s participation in the genefal election
due to his “service in the Séuthem cause,” there is no “doubt” as to its constitutionality uﬁder

Atticle TIT, § 11 of the West Virginia Constitution.®

¢ Petitioners also cite, without explanation, to Article III, § 4 of the West Virginia Constitution, Writ at 17,
To the extent Petitioners argue that application of § 3-5-23(g) to Mr. Blankenship violates this constitutional
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1L W. Va. Code § 3-5-23(a) additiohally bars Mr. Blankenship’s sore loser
nomination-certificate candidacy. :

Even if the Court finds that § 3-5-23(g) does not apply to Mr., Blankenship’s second attempt
to general election ballot, he is additionally barred from using the nomination-certificate process
by the prior version of § 3-5-23 because that version also contained a sore loser provision.

A. 'W.Va. Code § 3-5-23(a) bars Mr. Blankenship’s use of the nomination-certificate

process because that provision, when read in the context of the statutory scheme,
‘was intended to reinforce prlmary candidates” inability to use the nomination-
certificate process.

As already noted, § 3-5-23(a), both prior to and after the 2018 amendment, provided that,

- Groups of citizens having no party organization may nominate candidates who are not
already candidates in the primary election for public office otherwise than by conventions
or primary elections. In that case, the candidate or candidates, jointly or severally, shall file
anomination certificate in accordance with the provisions of this section and the provisions
of section twenty-four of this article.

W. Va. Code § 3-5-23(a) (2009), (2018) (emphasis added).

The Petitioners contend that this provision does not bar Mr. Blankenship’s use of the
nomination-certificate process because he is not now a candidate in a primary for public office.
Writ at 13-14. However, § 3-5-23 is ambiguous as to whether Mr. Blankenship may now utilize

the nomination-certificate process for the reasons set forth by this Court in Wells. While it does

not expressly forbid losing primary candidates from utilizing the nomination-certificate process,

provision, that argument is unfounded. While Atrticle ITI, § 4 forbids the passage of a “bill of attainder, ex
post facto law, or law impairing the obligation of a contract,” § 3-5-23(g) implicates none of these.
Petitioners have not argued, and there is no support for, the contention that § 3-5-23(g) punitively targets .
and imposes criminal punishment on unaffiliated candidates based on past acts, such that it would qualify
as a bill of attainder or ex post facto law. See Baker v. Civil Serv. Comm'n, 161 W. Va. 666, 679 (1978);
Richmond v. Levin, 219 W. Va. 512 (2006) (“A fundamental principle of ex post facto law is that it only
applies to criminal proceedings, not civil.”). Indeed, the WV SOS is not attempting to criminally punish
Petitioner. And, as explained in Sections IIT and IV, the Legislature had legitimate aims to support the
~ passage of § 3-5-23(g). Additionally, Petitioners have not identified any contract with which § 3-5-23(g)
would interfere.
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the “who are not already caﬂdidatesf’ la‘nguageA suggests that it is 2 mechanism to be used by those
candidates who were not successful in a primary election. See Wells, 237 W. Va. at 742.

Because the statute is capable of fwo meanings, the Court must attempt to. ascertain the
legislative intent in § 3—‘5—23(a). See id A court should “review the act or statute in its entirety to
ascertain legislative intent propeﬂ}/".” Syl. pt. 5, in part, Fruehauf Corp. v. Huntington Moving &
Storage Co., 159 W. Va. 14 (1975). Review.of §§ 3-5-7, 3—5—23,‘a‘nd 3-5-24 demonstrate the
Legislature intended § 3-5-23(a) to preclude losing primary candidates from using the nomination-
certificate process.’

| In Wells, "this' Court held that § 3-5-7, Wﬁich'required candidates for office to file a

“certificate of announcement” evidencing his or her intent to run for office in January prior to the
primary election, applied to all candidates, including tho.se utilizing the nomination—ceﬁiﬁcate
process. Syl. pt. 3, 237 W. Va. at 731. That decision resulted in another court action, Daly v.
T ennant, where the plaintiffs, two nomination-certificate candidates who submitted their
nomination petitions prior to the August 1st deadline contained in § 3-5-24, challenged the already—
.passed January ceftiﬁcate of announcement deadline, Whicﬁ was applied to preclude them from
appearing on the general election ballot. 216 F. Supp. 3d 699 (S.D.W. Va. 2016). The court held
that the J aﬁuary c;,ertiﬁcate' of announcement deadline, as applied to nomination-certificate. |
candidates, imposed a significant burden on these candidates and was therefore unconstitutional.
Id. at 707. Prior to that decision, a nomination—célﬁﬁcate cahdidate was required to file a certificate
of announcement evidencing his intent to run in January, prior to the primary election.” And,
pursuant to § 3-5-7(d)(6) that candidate could not participate in both thé primary and use the

nomination-certificate process, because the candidate was required to affirm in the certificate of

7 Indeed, this is the interpretation reached by the WVSOS, which is entitled to deference. See supran. 5.
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announcement that he was a registered member of the political party under which he was affiliated
with for at least sixty days prior to the filing of the announcement. See Syl pt. 3, Wells, 237 W.
Va.at 731; W. Va. Code § 3—5—7(&)(6). :

With the background that a nomination-certificate candidate was required to file a
certificate of announcement in January, or otherwiSe ‘Was ineligible to appear on the general
election ballot, the meaning of theA “who are not already candidates” language in § 3-5-23(a)
becomes clear. Because of the early filing deadiine applicable to all candidates, a primary election
loser could not thereafter use the'ndmination—ce1*tiﬁcate process to appear on the general election
| ballot. Indeed, as early as 1919, West Virginia affected this pfeclusion through filing deadlines.

See Michael S. Kang, Sore Loser Laws and Democratic Contestation, 99 Geo. L.J. 1013, 1044
(2011). The language referring to persons “who are not already candidatés” tracked the inability
of a nomination-certificate candidate to deéide té run after the primary dccmred, aﬁd precluded
candidates who were seeking office thrbugh.the- primary election from later using the nominaﬁon—
certificate process. Although the. deadline in § 3-5-7, as applied to nomination-certificate
candidates was declared unconstitutional in Daly, § 3-5-23(a)’s preclusion of primary pafty losers
from utilizing the nomination-certificate process, whether it be before or after the primary,v
remains.® | |

That § 3-5-23(a) was intended to act as a sore Ioser provision is further bolstered by the
Petitioners’ alternative interpretation of this provisioﬁ as only prohibiting cross-filing. With no

(114

support, the Petitioners argué this subsection targets ““cross filing,’ Whefeby a person may appear

on the general ballot not only as the nominee of a recognized party but also as an independent

& This also explains why the Secretary’s earlier versions of the Guide cited by Petitioners does not mention
the sore loser provision: the statement of such provision was unnecessary given the early filing deadline
applicable to nomination-certificate candidates.

21



candidate or as a candidate of an unrecognized party.” Writ at 17. But, the Petitione;s’
intelpretatioh fails to explain that no matter what it is labeled, pre-Daly, this provision combined
.Wiﬂ’l § 3-5-7(d) would have precluded Mr. Blankenship from using the nomination—certiﬁcate
process after losing the Republican Party primary. This interpretation also fails fit the literal
construction of subsection (a) that the Petitioners seek to épply to the WVSOS’s interpretation of
this prévision: just as a candidate who lost a primary is not now a candidate in a primary election, -
a candidate who wins a primary is also not a candidate in a primary election. Therefore, as
" interpreted by the Petitioners,.this provision would not bar a winning primary candidate from also
becoming a nomination-certificate candidate in the general election. The Petitioners’ interpretation
suffers from anoth;r flaw, which is that cross-filing is already impermissible due to § 3-5-7(d)’s
requirements that a candidate must be a registered member of the political party he or she is
affiliated with. Since a candidate can only be affiliated with a single party, the Petitioners’ reading
of § 3-5-23(a) is superfluous.

The Petitioners alternatively appear to ‘suggest that § 3-5-23(a) was intended preclude a |
cuﬁent recognized party member from using the nomvination—certiﬁ(:ate process, as was the case
in Wells. Writ at 13, 14. Importantly, Jﬁstice Davis describes § 3-5-23 as a sore loser law, stating
it “pfevent[s] unsuccessful prirﬁary election candidates from subsequently running as independent
candidates” using the nomination-certificate process. Wells, 237 W. Va. at 749 (Davis,l T,
dissenting). In‘ Wells, this Court’s interpretation of §§ 3-5-7 and 3-5-23(a) were focused only on
whether it precluded a recognized party candidate from using the nomination-certificate process
where that candidate did not participate in his party’s primarir election; See supra § 1LB.2. This

Court’s interpretation in Wells that recognized party candidates may not use the nomination-

22



certificate process does not foreclosle the inteipretation of § 3-5-23(a) as precluding losing primary
candidates from using the nomination-certificate process.

The history of §§ 3-5‘-7 and 3-5-23, as well as the Petitioners’ failed interpretation of § 3-
5-23(a) demonstrate that the Legislature intended to bar losing primary candidates from
subsequenﬂy using the nomination-certificate process in § 3-5-23(a). Because ei(amination of the
statute d;:monstrates that the Legislature intended § 3-5-23 (aj to contain a sore loser provision, it
applies to bar Mr. Blankenship’s use of the nomination-certification process.

B. W.Va. Code § 3-5-23(a) is not rendered unconstitutional by the amendment’s title.

~ As stated above, West Virginia’s election code contained a cross-filing proliibition in the
form of deadlines that effectively prohibited parties from using both the nomination-certificate
process and the primary proc;:ss C(I)ncurrenﬂy.' Therefore, when the Legislature enacted House Bill
2981 in 2009, its addition of the “who are not alre‘ady candidates in the prirriary election” did‘ not
change the law, it simply stated the longstanding effect of filing deadlines—speciﬁpally, that those -
candidates in the primary election were incapable of candidacy through the nomination-certificate

process based on filing deadline.’ However, Judge Chambers’ holding in Daly v. Tt ennan‘z‘, 216 F.

? In State ex rel. Browne v. Hechler, this Court held that the 1991 version of § 3-5-7, including the pre-
primary filing deadline applied only to primary elections and therefore did not apply to nomination- °
certificate candidates. 197 W. Va. 612 (1996). This Court made that decision based on subsection (f), which
stated that “[t]he provisions of this section shall apply to the primary election held in the year one thousand
nine hundred ninety-two and every primary election held thereafter.” Id.; W. Va. Code § 3-5-7(f) (1991).
As this Court has since noted in Wells, 237 W. Va. at 738, n.9, the Browne Court failed to evaluate the
_introduction of § 3-5-7 which stated, '

Any person who is eligible to hold and seeks to hold an office or political
party position to be filled by election in any primary or general election
held under the provisions of this chapter shall file a certificate of
announcement declaring as a candidate for.the nomination or election to
such office.

In light of this provision, the filing deadline should have applied to nomination-certificate candidates, and
would have prohibited them from using the nomination-certificate process after losing in a party primary.
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Supp. 3& 699 (S.D.W. Va. 2016) removed the filing deadlines underpir‘mirig the ;‘Who are not
ali*eady candidates” provision, rendering the provision Vague and properly interpreted‘as barring
use of the more lax nomination-certificate process available to unrecognized parties | after a
candidate avails themselves of the primary or convention processes available to recognized parties.
See supra § 2(A). Accordingly, the “Who.are not already candidates in the primary election”.
provision only became a freestanding, operative clause in the aftermath of Daly; therefore, it
needed no Title on passage to satisfy Article VI, Section 30 of the West Vir'ginia Constitution.

1. The “who are not already candidates in the primary election” clause did not
require an “index” or “pointer” because it did not change the law.

Under Article VI, Section 30 of the West Virginia Constitution,
No act hereafter passed shall embrace more than one object, and that
shall be expressed in the title. But if any object shall be embraced in
an act which is not so expressed, the act shall be void only as to so
much thereof, as shall not be so expressed, and no law shall be
revived, or amended, by reference to its title only; but the law
revived, or the section amended, shall be inserted at large, in the new
act,
Courts have interpreted that provision “to prevent the concealment of the true purpose of any act -
from the public and the legislature and to advise the legislators and the public of the contents of
the proposed act of the legislature.” Benedict v. Polan, 186 W. Va. 452, 455 (1991). To that end,
courts require that “the title of an Act . . . contain a statement of the objects and purposes of a
' {
proposed enactment, so that there could not be incorporated in the body of the Act legislation to
which there was no index in the title.” State v. Voiers, 134 W. Va. 690, 693-94 (1950). Specifically,
“courts inquire into “whether the title imparts enough information to one interested in the subject
matter to pfovoke areading of the act.” State ex rel. Walton v. Casey, 179 W.Va. 485, 488 (1988).

Moreover, pursuant to Wheeling v. American Casualty Co., “[wlhen an act amends a

designated chapter and section of the Code and in its title it refers specifically to the amended
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chapter and section, it sufficiently complié:s with the constitutional requirements that the object
must be expressed in the title.” 131 W. Va.: 584, 593 (1948). However, where a title lays out in
detail the effect of an amendment, changes beyond the details in the title al;e unconstitutional and
will not be given effect. See C.C. “Spike” Copley Garage v. Public Serv. Comm’n, 171 W. Va. 489
(1983). |
The Petitioners contend that House Bill 2981 is unconstitutioﬁal because it “contains no
reference Whatsoe§er to the change in the law contained in the amendrﬁent to § 3-5-23 (a)” and, as
such, “failed to adequately inform that there were changes being made to the Qligibﬂity
requirements for certificate nominees.” Writ at 20. The Petitioners, however, fail to note that House
Bill 2981 stated that it included provisions “making technical corrections.” Whenever the “who
are not already candidates” proﬁsion was added in 2009, that the provision was viewed as a
technical correction because it merely stated the effect of filing deadlines; speciﬁcaﬁy, that the
deadlines made it such that one could not be a candidate in primary and through the nomination-
certificate process. See W. Va. Code § 3-5-7(c) (requiriﬁg that “[t]he certificate of announcement
shall be filed with the proper officer not earlier than the second Monday in January next preceding
the primary election day, and not later than the last Saturday in January next preceding the primary
. election day, and must be received befpre midnight, eastern standard time, of that day or, if mailed,
shall be postmarked by the United States Postal Service before that hout.”) In Daly, however,
Judge Chambers invalidated filing deadline for nomination certificates. Therefore, the “who are
not already candidates” provision was reﬁdered vague, leaving courts to interpret the statute’s
intent. That the statute was subsequently rendered vague does not mean that it violated Article VI,
Section 30 of the West Virginia Constitution or ran afoul of Copeley ‘Garage; indeed, were this

Court to hold otherwise, it would essentially expect the Legislature to be clairvoyant, foreseeing |
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that provisiéns will be stricken from a statute‘ that render others operative, and draft a title
accounting for every potential that could arise with the statute. Moreover, the title of the
amendment speciﬁcally. noted that.the amendment was “making technical changes.” Among the
technical .ohanges made by the amendment was the inclusion of the “§vho are not already
candidates” provision, which merely denoted the fact that individuals could not use the primary
and nomination-certificate processes due to filing deadlines. Accordinély, because the “who are
not already Qandidates” only became an operative clause after Judge Chambers struck it in Daly
and the title noted that the amendment made “techrﬁcal changes,” that clause does not run afoul of
| the West Virginia Constitution or Copeley quage.m |

III. W. Va. Code §‘3-5-23(g) does .not’violate the equal protection guarantee

because the burdens imposed by W. Va. Code § 3-5-23(g) are permissibly
limits disparately situated parties and candidates from accessing a ballot
procedure designed to help minor parties—not springboard sore losers to the
general ballot.

Petitioners correctly state the basic premise of Due Process as guaranteed by Article II1,
Section 10 of thé West Virginia Constitution; specifically, “equal prqtection of the law is
implicated when a classiﬁcaﬁon treats similarly situated persons in a disadvantageoﬂé ménner.”
Syl. pt. 2, in part, Israel v. W. Va. Secondary Sch. Activities Comm’n, 182 W. Va. 454 (1989).
However, tﬁis Court reéo gnized, “The Constitution aoes not require things which are different in
fact . . . to be treated in law as though that were the same.” Fra;her v. W.Va. Bd. of Law Examiners,

185 W. Va. 725, 729 (1991) (quoting Tigner v. Texas, 310 U.S. 141, 147 (1940). Indeed,

“legislation may impose special burdens upon defined classes in order to achieve permissible ends

19 The Petitioners also argue that State ex rel. Myers v. Wood, 154 W. Va. 431, 442 (1970) indicates that
this § 3-5-23(a) should not be interpreted as a “sore loser” provision because it would create a new crime.
However, this case does not involve interpretation of that provision in a criminal context, and Wood only
invalidated the statute “with regard to any crime or penalty contained in the Act,” indicating that statutes

will be left intact to the extent constitutionally permissible. '
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as long as ‘the distinctions that are drawn have “some relevance to the purpose for which the
classification is made.””” Id. (quoting Rinaldi v. Yeager, 384 U.S. 305, 309 (1966)). To that end,
in election law cases implicating the equal protection clause, “the task is to determine whether the
| state has imposed a significantly higher burden on the independent or third—paﬁy candidate than it
has imposed on major-party candidates.” W. Virginia Libertarian Party v. Manchin, 165 W. Va.
206, 222 (1980) (emphasis added). |

To determine whether a state ﬁas imposed a signiﬁcantly higher'burden on independent or
third parties, this Court utilized the tests announced by the United States Supreme Court in
Anderson v. Celebrezze, 460 U.S. 780, 789 (1983), and Burdick v. Takushi, 504 U.S. 428, 43334
(1 992). See Wells v. State ex rel. Miller, 237 W. Va. 731, 745 (2016).1* Under the Anderson test,

It must first consider the character and magnitude of the asserted
injury to the rights protected by the First and Fourteenth
Amendments that the plaintiff seeks to vindicate. It then must
identify and evaluate the precise interests put forward by the State
as justifications for the burden imposed by its rule. In passing
judgment, the Court must not only determine the legitimacy and
strength of each of those interests; it also must consider the extent
to which those interests make it necessary to burden the plaintiff's
rights. Only after weighing all these factors is the reviewing court in
a position to decide whether the challenged provision is
. unconstitutional.

1 Tn Wells, this Court utilized the Anderson/Burdick test primarily to frame its analysis of Associational
rights. See Wells, 237 W. Va. at 744-745. However, courts routinely apply the test to both challenges
implicating Associational rights and challenges implicating Equal Protection rights. See, e.g., Sarvis v.
Judd, 80 F. Supp. 3d 692, 697 (E.D. Va. 2015), aff'd sub nom. Libertarian Party of Virginia v. Alcorn, 826
F.3d 708 (4th Cir. 2016) (determining that “[r]ather than conducting separate, crosscutting analyses of
electoral restrictions under the rubrics of associative rights, expressive rights, due process, or equal
protection, the Supreme Court has articulated a single framework for evaluating the constitutionality of
state-election laws ‘based . . . directly on the First and Fourteenth Amendments.’”). Indeed, the Supreme
Court indicated that its Anderson analysis, analysis focused primarily allegations that the plaintiff’s First
~Amendment rights were breached, was equally applicable to Equal Protection cases. Anderson, at 786 n.7.
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Anderson, 460 U.S. at 789 (citations orrﬁtted). The Supreme Court later clarified fhe
Anderson test in Burdick, stating that “[u]nder [the Anderson] standard, a regulation must be
narrowly drawn to advance a state interest of compelling importance only when it subjects the
voters’ | rights to ‘severe’ restrictions. If it imposes only ‘reasonable, nondiscriminatory
restrictiqns’ upon those rights, the State’s important regulatory interests are generally sufficient to
justify the restrictions.” Burdick, 504 U.S. at 434,

| Here, Petitioners are not similarly situated to the Mountain or Libertarian Parties becaﬁse,
unlike those parties, thg (1) Constitution Party does not have the required pblling history necessary
to establish it as a recognized party and (2) Mr. Blankenship—unlike Ms. Jenkins and Mr, Tébb%
is attempting to avail himself of the more lax nom1nat1on-cert1ﬁcate p1 ocess, not another
recognized party’s convention. Therefore, this Court must ask Whether West Virginia “has
imposed a significantly higher burden on [Petitioners] than it has imposed on [recognized parties
and other primary losers).” W. Virginia Libertarian Party, 165 W. Va. at 222. It has not.

A.. Petitioners are not similarly situated to recognized parties or primary losers
using recognized parties’ ballot access procedures because they seek to
supplant thé more rigorous primary process previously used by Mr.
Blankenship with the more lax nomination-certificate process available to
unrecognized parties.

. The Petitioneré spend a significant amount of time tr}%ing to show that The Constitution
Party, an unrecognized party, is éimilarly situated to “smaller recognized parties.” See Writ 27-30.
" This argument appears to be grounded in the fact that “§ 3-5-22 provides that the Mountain and

Libertarian Parties have access to use the same nomination-certificate process that is provided for

unrecognized party and independent candidates.”'? Id. at 27-28. However, the fact that smaller

2 'W. Va. Code § 3-5-22 appears to allow recognized parties who polled under ten percent in the
gubernatorial election to use the nomination-certificate process; however, House Bill 4434 removed that
ability with the new W. Va. Code § 3-5-23(f) provision, which prohibits lecogmzed parties from using the-
nomination-certificate process.
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recdgnized parties are arguably (but almost certainly not) able, see supra n.12, to utilize the
nomination-certificate process—and, like unrecognized parties, unable to utilize the nomination-
certificate proceés to norninate someone who ran in‘a primary according to § 3-5-23 (g)——does not
mean that those smaller rgcognized parties are similarly situated to unrecognized parties. Indeed,
there is a crucial difference that the Petitionérs attempt to overlook—smaller recognized parties
have, as the Petitioners admit, “polled more than 1 percent at the most recent governor electioﬁ.”
Id. at 28. This difference is érucial, as West Virginia affords parties that héve polled at a certain
rate “political party” status and, with that status, the ability to nominate candidates via primary
election or convention.”® See W. Va. Code § 3-1-8 (stating that an ofﬁcially_recqgnized political
party is established when an affiliation’ of voters polled at least one percent in the previous
gubernatorialielection); W. Va. .Code § 3-5-4 (allowing recognized political parties to use the
primary process to nominate candidates); W. Va. Code § 3-5-22 (alloxéving recognized political
parties who polled less than ten percent in the prior gﬁbematorial election to use the convention
process to nominate candidates). Iniportantly, this Court recognized that third-parties and
independent candidates aré factually distinct from major parties, and parties may prevail.on equal
protection challenges only where the state “has imposed a significantly higher burden on the
independent or third—party candidaté than it has imposed on major-party candidates.”” W. Virginia
Libertarian Pérty, 165 W. Va. at 222. |
The Petitioners have failed to show that thf: State imposed asignificantly higher burden on

the unrecognized Constitution Party than it imposed on recognized parties. The sole burden

asserted by the Petitioners is the fact that “recognized parties . . . can circumvent [§ 3-5-23(g)’s

3 The Supreme Court determined that creating separate prboesses for ballot access based on a party’s prior
demonstrated political support (i.e. parties’ prior ballot performances) does not run afoul of equal
protection. Am. Party of Texas v. White, 415 U.S. 767, 781-82 (1974). :
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" prohibition of primary loser’s access to the nomination-certificate process]‘by choosing the losing
candidate by a nominating convention.” Writ at 28. However, although the statute does limit the
number of individuals who may serve as an unrecognized party candidate through the nomination-

certificate process, that limitatioﬁ alone is not a significant burden on Petitioners’ rights.. See Wells,
237 W. Va. at 747 (“It does not follow, though, that a third party or unafﬁﬁated group of citizens
who nominates a candidate pursuant to thé provisions set forth in West Virginia Code § 3-5-23is
absolutely entitled to have its nominee appear on the ballot. . . . A particular candidate might be.
ineligible for office, unwilling td séfve, or, as here, fail to comply with the State election law.”);

| ‘Timmons v. Twin Cities Area New Party, 520 U.S. 351, 359 (1997) (“That a particular individual
may not appear on the ballot as a particular party's candidate does not severely burden thaf party's
associationai rights.”); S.C. Green Party v. S.C. State Election Comm'n, 612 F.3d 752, 757 (4th
Cir. 2010) (“Thus, we conclude that although the sore-loser statute prevented the Green Patty [sic]
from having its preferred' nominee on the ballot, this result did not, of itself, create a severe burden
~on the Green Party's association rights.”). To prevail, then, the Petitioners must show that there is
sométhing beyond the state’s minor limitation on who niay utilize the nomination-certificate
process .‘.chat imposes a significantly higher burden on unrecognized parties than that faced by
recognized parties. W. Vifginz’a Libertarian IPan’y, 165 W. Va. at 222. They cannot.

West Virginia Code § 3-5-23(g) is a “reasonable, nondiscriminatory restriction[]” that
reinforces West Virginia’s two-tiered path to the ballot. See Burdick, 504 U.S. at 434. West
Vir‘ginia' created two paths to the general election ballot: (1) a rigorous sjfsterﬁ for recognized
parties that utilizes primary voting systems or party conventions to determine a candidate and (2)
amore lax system wherein unrecognized parties or independent candidates use voter signatures to

determine a candidate. In prohibiting primary losers from turning to the more lax nomination-
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certificate process after their defeat, West Virginia is ensuring that those who choose té avail
themselves of the structure, procedures, and publicity attendant with recognized parties and the
primary process may not commandeer the nomination-certificate process—a procedure that this
Court recognized “as a primary-election bypass for [indepehdenf and third-party candidates]”—to
claw their way' onto the general election ballot. W. Virginia Libertarian Pa;.’ty, 165 W Va, at 226.
Put simbly, § 3-5-23(g) makes parties choose—take the benefits associated with an established
political party and earn your spot through thé primary or a convention or‘leave those benefits
behind and use the more lax procgdures created to help small parties and independent candidates
. access the ballot. This is precisely the sort of interest this Court recognized the State could promote
* when it determined that the State may enact measures intended to ‘fmaintgin[] the integrity of
different routeé té the ballot and [] stabiliz[e] the political system.” Wells, 237 W. Va. at 744
(citation omitted).

Moreover, although the Petitioners argue that recogﬁized ‘and unrecognized parties “pose
the same threats of factionalism, party-splintering, and Ballot confusion,” recognized parties
simply do not carry the same risk of f_aotionalism. that unrecognized parties do. Writ at 28.
Recognized parties must héve a demonstrated history of politiéai performance in order to become
reco gnizéd parties; therefore, it is unlikely that a recognized party nominating another reco gnized
party’s losiﬁg candidate will create a splinter faction comprised primaﬁly of the Iose;r’s original
party because an existing party base had to exist in order for the party to attain maj or party stétus.
See W, Va. Code § 3—1-8 (stating that an officially recognized political party‘is established when
an affiliation of voters polled at 1éast one peréent in the previous gubernatorial eleétion). Most
importantly, major political parties-have internal checks, systems, and nominating procedures that

govern whether they 'ultimatély decide to nominate the other major party’s losing candidate. See,
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e.g., W. Va, Code § 3—5~i1. The nomination-certificate procesé; however, ilas no such system of
checks to preclude a jilted candidate from running—or even forming their own party—out of spite.
.Indeed, all one must do to secure nomination via the homination—cértiﬁoate process is gather
signatures%no votes must bg won and no party members must be won over. I’t.makes sense to
limit thé ability of candidatés who preyiously ran in primaries to use this relatively checkless
process, as jilted pﬁmary losers could use it to create the very sort of party factions that the
Supreme Court recognizes states have an interest in curtailing.,

Furthermore, primary losers’ access to the certificate nomination process poses a unique
risk to the stability of West Vifginia’s political system. Specifically, primary losers are likely to
garner support from othef parties’ supporters because that primary Ioéer could siphon votes from
the party for which they primaried. For example, parties opposing the Republican parfy in the
primary might éttempt to elevate Mr. Blankenship.to the general election ballot through the -
certificate nomination process in an effort to siphon votes from the Republican party. Therefore,

" primary losers’ access to the. certificate nomination process poses unique risks to the stability of
West Virginia’s political system by allowing parties to siphon votes from opposing parties by‘
nominating opposing partieé’ primary losers. Finally, the Petitioners’ argument that Mr
Blankenship’s equal protection rights were violated because other primary losers utilized other
recognized parties’ convention processes is équaﬂy unavailing. Writ at 29. Mr. Blankenship is

being treated disparatély because, as discussed above, he is attempting to avail himself of the more
lax nomination—ceftiﬁcate ‘process after first attempting té use a recognized partf’s primary
platform. The nominatioﬁ—,ceﬁiﬁcate process is intended. to serve “as a priméry—election bypass for
[independent and third-party candidates]”—not a way for jilted primary candidates to sidestep

negative primary results via a more lax procedure. W. Virginia Libertarian Party, 165 W. Va. at
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226, Had Mr. Blarﬂ;enship attempted to avail himself of the ballot access measures associated with
recognized parties, his candidacy would no"c have been barred. Accordingly, Mr. Blankenship is
incapablé of showing that the State “has imposéd a significantly higher burden on thé independent
or third-party candidate thaﬁ it has imposed on major-party candidates.” Id. at 222. It is instead a‘
“reasonable, nondiscriminatory restriction” on the Petitioners’ rights.

B. House Bill 4434 is a “reasoﬁable, nondiscriminatory restriction” on the
Petitioners’ Right of Access to the Ballot because it imposes a2 minor burden
on unrecognized parties.

Néxt, although the Petitioner is éorrect that this' Court has repeatedly r’ecognized that ballot
éccess is a fundamental right protected by the Equal Protection Clause of Article III, Section 17 of
the West Virginia Co‘nstitution_, this Court’s Equal Protection test in ballot access cases does not
solely turn on whether a law implicating fundamental rights treats minor partie.s. differently. Indeed,
although the Petitioners cite WV Libertarian Party in a seemihg effort to imply that Hoﬁse Bill -
4434 is invaiid simply because “the West Virginia Legislature has now sought to restrict the
évaﬂabﬂity of [the nomination-certificate process] to some canciidates,” WVLz‘berz‘arian Party
actually upheld certain meésures that effectively precluded prifnary candidates from using the
nomination-certificate pfécess available to unrecognized party and indeﬁendent candidates. The
test, therefore, is not whether the State’s regulations implicate the rights of unrecognized parties
or unrecognized party candidates, the test is instead Whether the State “has imposed a signiﬁc\anﬂy

. higher jburden on the independent or third-party candidate than it has irﬁposed on major-party

candidates.” W. Virginia Libertarian Party, 165 W. .Va. at 222. Based on this Court’s recent

decision in Wells, the Court ﬁses the Anderson/Burdick framework to determine whether a la§v has

imposed a subétantially higher burden on unrecognized parties. See Wells, 237-W. Va. 745. .
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Therefo_re, “reasoﬁable, nondiscriminatory restrictiqn[s]” will be lipheld if the state can
demonstrate “important regulatory interests.” Burdic,"c,' 504 U.S. at 434.

Here, the Petitioners reiterate their argument that the State imposed a significantly higher’
burden on the Petitioners by limiting unrecognized parties’ ability to use the nomination-certificate
process to nominate primary losers While allowing reéognized .parties to use the convention
process. Again, however, the State is ensuring that its two-tiered ballot access system remains.
intact. Although it is true that § 3-5-23(g) prohibits unrecognized parties from nominating a very
small number of individuals, that limitation is put in piace to ensure that primary losers may not
commandeer the more lax nomination-certificate process. The loss of a féw candidates does not
'impose a significantly higher burden on independeﬁt and anecognized party candidates; especially
where the loss of those candidates is directly related to ensuring that the two-tiered ballot access
system remains viable. Therefore, because § 3-5-23(g) works to preserve West Virginia’s two-
tiered ballot system by limiting reco grﬁzed party candidates to the primary and convention prbcess ,
and independent and unrecognized party candidates to the nominatioﬁ-ceﬂiﬂcate process, it
cOnstituteé a “reasonable, nondiscriminatory restriction.” Accordingly, the regiulation must be
’uph'eld if the State can demonstrate “important regulatory interésts ? The State can do so here.

C. As a reasonable, nondiscriminatory regulation, House Bill 4434 survives the
Petitioners’ equal protectlon challenge because it furthers West Virginia’s
compellmg interests in preventing party factions and protecting its electoral
process. '

Despite th¢ Petitioners’ argument that “the principal beneficiaries of a sore Ioseﬂr‘ law are
the major parties,” coutts routinely uphold sore loser laws. See, e.g., Storer v. Brown, 415 U.S. 724,

735-36 (1974); S.C. Green Party, 612 F.3d at 756 (4th Cir. 2010) (same). Notwithstanding courts’

acceptance of sore loser laws, the Petitioners summarily state that “the State of West Virginia has
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neither a compelling or credible reason for the disqriminétory treatment caused by § 3-5-23(g).”
However, § 3-5-23(g) furthers two compelling interests for the State of West Virginia,

First, the statute helps West Virginia prevent party splintering and factionalism by limiting
primary losers’ access to a more lax path to the general election ballot. The Supreme Court has
routinely recognized that states have a compelling interést in preventing party splintering and
factionalism. See, e.g., Timmon&, 520U.S. .at 367. Based on this justification alone, courts routinely
uphold “sore loser” provisions similar to West Virginia Code § 3-5-23(g). See, e.g., S.C. Green

| Party , 612 F.3d at 75 9.: Although West Virginia’s “sore loser” law slightly differs from othef sore
loser laws due to the fact that it creates two tiers of ballot access, that tvvo-ﬁered system prevents
factionalism by prohibiting recognized parties’ primary losers from using the easier nomination-
certificate path to the ballot. Accordingly, § 3-5-23(g), as a “reasonable, nondiscrimine;tory
restriction,” survives scrutiny under Bufdz’ck bn‘the ground of preventing factionaliém alone.

The statute also helps ensure West Virginia’s “\}aiid interest in making sure that minor and -
third parties who are granted access to the ballot are bona fide and actually supported, on their own
merits, by those who have provided the statutorﬂy required petition or ballpt support.” Timmons,
526 U.S. at 366 (1997). Permitting primary losers to run in the general election through the
nomination-certificate process incentivizes minor parties to pick particﬁlarly popular primary
losers and nominate those candidates in an effort to procure enough support to beConié_ a major -
party rather than out of actual support for the candidate. Indéed, The Constitution Party .admits thatv
it is interested in “gain[ing] support by associating with a candidate who may havé better name
recognition than they otherwise may be able to attract.” Writ at 30. This is improper; unrecognized
parties and candidates that seek them out after losing a primary should nét be permitted to

capitalize on the popularity garnered during the primary loser’s stint on a recognized party’s
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primary ticket. Similarly, thé statute prohibits parties from nominating opposing parties’ primary
losers in an effort to siphon votes from the primary loser’s party. This statute thus ensures that
“minor political paﬁies do not use popular primary losers to bootstrap their way to enough votes to
attain major party status and that parﬁes do not use the nonﬁhation certificate process to siphon
Votgs from opposing patties.

Here, West Virginia is promoting two crucial interesfs through § 3-5-23(g): ’prev.enting
factionalism and ensuring that third party candidates are bona fide in an effort to protect its poiitical
system. Accordiﬁgly, as a “reasonable, ﬁondiscriminatow regulation,” § 3;5—23(g) survives the
lessened scrutiny afforded by the Burdick test. Therefore, West Virginia Code § 3-5-23(g) does
not viol.ate the equal protection clause.

IV. W. Va. Code § 3-5-23(g) does not violate the associational rights of the
Petitioners because it is a minimally burdensome measure that the Legislature
enact in support of its power to regulate elections.

‘Finally, the Petitioners note that this Court has stated that ““the West Virginia Constitution
offers limitations on the power of the state’ to cuﬁail the rights Qf associatioﬁ and speech ‘more
stringent than those imposed on the‘:' states by the Constitution of the United States.”” Writ at 32
(citation omitted). Although this implies tﬂat all laws implicatihg associétibnal rights are entitledl
to strict scrutiny, that is not the case. Indeed, the Court specifically noted that “The State of West
Virginia through its Legislature retains the authority to prescribe reasonable rules for the ‘conduct
of elections, reasonable procedures by which candidates may qualify to run for office, and the
manner in"Which they will be elected.” Syl. Pt. 4, Sowards, 196 W.Va. at 739. To that end, the
Court appliéd the Anderson/Burdick test discussed supra § 111. See Wells, 257 W.Va. at 745. As -

described above, supra § 1V, § 3-5-23(g) passes muster under the Anderson/Burdick test because
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it is a “reasonable, nondiscriminatory regulation” aimed at furthering West Virginia’s compelling .
interests in preventing factionalism and ensuring that third party candidates are bona fide,

In lieu of repeating the arguments showing that § 3-5-23(g)"* satisfies the
Anderson/Burdick test, the WVSOS will instead focus on the distinctions the Petitioners attempted
to draw between § 3-5-23(g) and the sore loser provision at issue in S.C. Green Party.

In S.C. Green Party, the F ourth Circuit considered whether a provision that prohibited an
individual who lost in a primary from later appearing on the ballot with another party constituted .
a severe restriction on a party’s association rights. S.C. Green Party, 612 F.3d at 757. The Fourth
Circuit ultimately détermined that it did not, noting that

The Green Party retained. the right to select Platt, or any other ‘
candidate, at its state convention. It was Platt's own decision to seek
the Democratic Party's nomination, not interference by members of
the Democratic Party in the Green Party's nomination process, that
affected the Green Party's ability to retain Platt on the general
election ballot as its preferred nominee. In addition, the Green Party
was ‘free to try to convince’ Platt to refrain from seeking the
nomination of another political party.

Id. Therefore, the mere limitation ofa party’s ability to nominate certain individuals does
not create a burden severe enough to warrant strict scrutiny. /d. Instead, the crucial issue is whether
the challenged law “restrict[s] the ability of the [party] and its members to endorse, support, or
vote for anyone they like.” Id. (quoting Timmons, 520 U.S. at 363). Where, as in S.C. Green Party,
the party “remain][s] ‘free to try to convince’ its nominee to refrain from seeking the nomination

of another political party,” the burden on a party’s associational rights are not severe. Id. Therefore, -

in comparing § 3-5-23(g) to the statute at issue in S.C. Green Party, this Court should focus on

4 WVSOS adopts and incorporates its arguments regarding the Anderson/Burdick test as applied to equal
protection in Section III to the Petitioners” associational rights challenge.
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whether § 3-5-23(g) permits, like the South Caroliné statute, parties to choose their own candidates
or foists a candidate upon them.

A. West Virgiﬁia’s sore 'loser law does not impose a severe restriction on the
Petitioners’ associational rights because the Petitioners ultimately retain the
ability to choose their preferred candidate.

In attempting to distingui§h S.C. Green Party, the Petitioners focus on the .f‘act that the

South Carolina statute prevents primary losers from appearing on the general election for‘;che samé
office in any capacity whereas the West Virginia statute forecloses only appearances obtained via
the nomination-certificate process. The fact that all primary losers were precluded 'ﬁ‘om appearing
in the general election, however, is not the fact upon which S C. Green Party turned. Instead, the

Fourth Circuit determined that the Soqth Carolina statute did not impose a “severe” restriction
under the ,Anderson/Buré’ick .ﬁamework because “the Green Party was .‘ffee to try to convince’
. Platt to refrain from seeking the nomination of another political party.” Id. The key inquiry, then,

to determine whether a statute imposes a severe restriction is whether the statute limits the ability
of a party to vote for who they like. Id. In artiving at this determination, the Fourth Circuit focused.
“on the Supreme Court’s decision in California Democratic Party v. Jones, 530 U.S. 567 (2000). In
Jones, the Supreme Court detérmined that a blanket priﬁlary, wherein all voters voted regardless
: of party affiliation, stripped parties of their ability to choose théir own candidatés ‘because it
enabled members O.f other parties to influence who ultimately represented the party.

Here, § 3;5—23 (g), precisely like the South Carolina statute, does not confér conﬁol of a
party’s candidate to anyone beyond the party or the candidate. Under § 3-5-23(g), The .Constitution -
Party retained the ability to convince Mr. Blankené.hip to serve as its candidate instead of running
in the primary, and Mr. Blankenship retained the ability to choose between running in the

Republican primary and using the nomination-certificate process to run with the Constitution
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- Party.® Accordingly, because § 3-5-23(g) does not confer the Cdnstitution Party’s candidate
choicé on anyone beyond the party and thg candidate, it does not confer a severe restriction on the
Constitution Party’s associational rights and the fact that it limits only the use of the nomination-
certiﬁcate to appear on the general ballo;c is not a meaningful difference between the statute in S.C.
Green Party.

B. West Virginia’s sore loser law does not violate the Petitioners’ associational rights
because it was enacted in furtherance of the State’s compelhng interests in
protecting the stability of its electoral system.

Petitioners next argue that “the West Virginia statute allows [party splintering] by enabling a
small minority party to be a launch pad for a disappointed major. party candidate.” Writ at 35.
However, as discussed above, the West Virginia statute protects the integrity of West Virginia’s
two-tiered ballot system by limiting primaiy losers’ access to the more lax nominétion—ceﬂiﬂcate
process. Moreover, recognized parties’ internal political checks limit splintering whereas the
nominaﬁon certificate’s lack of checks eﬁcouragé it. Finally, the Petitioners contend that the
WVSOS must proffer “evidence that allowing a candidacy through [an] unrecognized party is a
greater threat to the cohesion of its two-party systém than the” existing recognized parties “who
remain free to nominate a person who lost the nomination of one of the two major parties.” Writ
at 36. However, the Supreme Coﬁrt stafed that is has “never required .a. State to make a
particularized showing of the existence of voter confusion, ballot overcrowding, or the presence’

of frivolous candidacies prior to the imposition of reasonable restrictions on ballot.” Munro v.

15 Because the Petitioners retained the ultimate ability to control whether Mr. Blankenship appeared on their
ballot or not, the speculative interests in § V(D) of the Petitioners’ brief are unavailing.. Parties’ inability to
proffer their preferred candidate after a failed primary run for another by that candidate and candidates’
inability to run after a failed primary run have never outweighed the states’ interests in sore loser laws. See,
e.g., De La Fuente v. Merrill, 214 F. Supp. 3d 1241, 1258 (M.D. Ala. 2016) (upholding sore loser law
where state had a compelling interest in preventing factionalism even where candidate and party had an
interest in candidate running).
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Soéialz'st Workers Parly, 479 U.S. at 194-95 (1986). Therefore, fhe WVSOS need not offer such
evidence in this cése.

Accordingly, because the Petitioners are incapable of showing that §.3—5—23(g) imposes a
severe burdén on their associationél rights; the WVSOS prevails on the Petitioners” association
rights claims if'the WVSOS‘ can demonstrate an important interest state supporting § 3-5-23(g).
" Burdick, 504 U.S. at 434, 'Here, § 3-5-23(g) furthers Wg:st Virginia’s important interest in party

splintering. Therefore, the Petitioners’ associational rights claims fail.

CONCLUSION
The West Virginia Legislature has eﬁao‘ted a two-tiered ballot system whereby éandidates of
recognized political parties participate in party primaries or conventions .in order to win a
nomination to appear on the general election ballot. Canerse}ly, candidates who are ﬁot fnembers
of a political party or who are members of unreco gnized political parties mﬁst use the nomination-
certificate process to gain access to the ballot. Under current or .prior West Virginia law, a losing
prinllary' candidate, like Mr. Blankenship, is not afforded a second chance to appear on the general
election ballot for that same position by using the nomination-certificate process. Because
nomination-certificate candidates do undergo much less rigorous standards in order to get on the
general election ballot, the State prohibits these candidates from losing a primary election and then
using the easier lnomination—ceﬂiﬁcate process in order ‘to protect its interest in preventing
, factionalism and ensuring that third party candidates are bonia fide. Because these interests survive
under any standard of scrutiny, the Petitioners’ claims fail. For these reasons, the WVSOS
respectfuﬂy requests the court deny the Petitioners’ writ of mandamus, deny Petitioners; request

for attorney fees, and grant other such relief ds the Court deems proper.
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