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February 19,2014

VIA FEDEX

IRS Appeals

Altention; FOIA Appeals
M/Stop 55202

5045 B, Butler Ave,

Fresno, California 937275136

Rei  Appeal of IR Response to Freedom of Information Act (“FOIA
May 13, 2013

The Estate of Joseph Arleo (TIN:
Case Number: F13158-0162

") Request Dateq

Dear Commissioner of the Internal Revenue Service!

Thorn Law Group, PLLC (“the Firm") has been retained to represent Joseph Arleo

the Estate of Joseph Arleo (the “Estate) and Anthony Pesola, Administrator of the Estate,
pursuant to Forms 2848, Power of Attorney and Declaration of Representative ("POAM, copies
of which are attached hereto,! On May 13, 2013, we filed & request for records pursyant to the
Freedom of Information Act (“FOIA”) for the Estate of Joseph Arleo to Samuel Gomes at the

Internal Revenue Service's Large Business & International Division, & copy of which is attached
hereto,?

(deceased),

In the original FOIA request, the Firm requested from the IRS copies of the following records:
all the records, including: returns, emails, franseripts, internal memos, factual analysis, research,
review committee notes, telephonic, audio, ¢lectronic and digital, regarding the case file o the
Estate of Joseph Arleo, The request included correspondence from the IRS 1o the Estate or jts
representatives and correspondence from the Estate or jts representatives to the IRS, The request
also included documents indicating to whom the case file was assigned, when the case file was
Initially assigned and al] communications within the Internal Revenue Service between Revenue
Agents, Managers and Executives regarding the case file on the Estate of Joseph Arleo,

On Janvary 17, 2014, the Firm finally received g response letter from the IRS’s
Office 12" The Disclosure Manager identified on the letter is Byron D Endo.
person is Disclosure Specialist Mark Spiry (ID# 1000278802)

Disclosure
The contact
. Mr, Spiry’s phone number ang

' The Firm’s POA for Joseph Arleo is attached at Tab 1.
The Firm’s POA for the Estate of Joseph Arleo is attached at Tab 2,
The Firm’s POA for Anthony Pesola is attached at Tab 3,

© A copy of the May 13,2013 FOIA request is attached at Tab 4

> 1 copy of the January 17, 2014 Jetter is attached at Tab 7,
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address are (206) 220-6552) and Internal Revenue Se

rvice, Disclosure Scanning Operation -
Stop 93A, PO Box 621506, Atlanta, GA 30362,

Among the 4,753 pages of requested records that the IRS located in feSpONse 10 our request, the
IRS only produced 4,363 pages to us, Most of the documents the RS provided in reésponse to
the FOIA request are materials that the Estate o its representatives provided to the IRS, The IRS
has withheld 189 bages in part and 390 pages in full, This constitutes a partial denial of oy

request.  Pursuant to Tregs, Reg. § 601.702(0)(10)(i), the Estate respectfully requests an appeal
based on the IRS’s partial denial of oyr request under FOIA,

The IRS has abused its discretion in refusing to produce 579 pages of relevant materigs, In its
letter dated January 17, 2014, the IRS makes severg) vague and overbroad generalizations aboyg
the materials that were withheld either in whole or in part, Ag a result, the taxpayer is unable to
determine what kind of information has been withheld and whether an

Supreme Court that “[D]is‘olosure, not secrecy, is the dominant objective of FOIA » Dep't of
Interior v, Klamath Watep Users Protective Ass'n, 532 U8, ] (2001),

emphasized that “the court construes harrowly FOIA’s nine exemptions,
the materials Provided by the IRS are blurry and/or illegible 4

quest has proven to be typical of
| years, First,

sed on grounds that the
Firm did not have authority to receive materials on behalf of the Estate or Mr, Pego]

telephone call with IRS Disclosure Specialist Mark Spiry, Mr, Spiry confirmed that he dismissed
the FOIA request because IRS Revenue Agent Sam Gomes forwarded the May 13, 2013 F OIA
request to his office, but did not include the Firms’ POAs despite the fact that the Firm attached
its valid POAS to the May 13, 2013 FOIA request and despite the fact that Mr, Gomes is wel]
aware of this Firm’s valid POAs, Mr, Gomes'’ actions caused the Estate’s FOIA request to be

dismissed. My, Spiry agreed to re-open the FOIA request, and the Firm resubmitteq its valid
POAs for the Bstate and Mr, Pesolg directly to Mr, Spiry,°

Subsequent communications with Mr. Spiry revealed that several IRS personng] involved in this
case all claimed to have no records related to this case, It is highly unlikely that thege
individuals have no records, particularly since this Firm has had several direct communications
with these individuals and provided materialg directly to them, The documents produced by the

IRS contain emails from thege individuals, the contents of which haye been mostly withheld for
improper bases,

Further, despite the fact that the statutory deadline for the IRS to respond to a F OIA request is 20
days,” the Firm received no tesponse for over eight months other than six requests for additiong)

“See unidentifigble document, attached at Tab 8,

; A copy of the June 35,2013 letter from Mr, Spiry is attached at Tab 35,

A copy of the June 7, 2013 FOIA resubmission is attached at Tab 6,
26 CFR. § 601.702(c)(9)(ii).
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time. The IRS offered no reason for the extensive delay despite g statutory requirement that the
IRS make q showing of substantial circumstances for any delay s over 30 days, 8

The IRS has failed to establish that it has any authority to withhold any of the documents it
refused to provide in response to the FOIA request

0

» individuals can request an agency to disclose information,
of the FOIA authorizes 41 agenoy to withhold requested information if the

the requested information should not be released in order to properly claim an exemption, See §
US.C. §552(a)(4)(B). It is generally recognized that the government a
burden of proving that g particular document falls within one of the nine Statutory exceptions to
the disclosure requirement, See Dobronski v, FCC 17F.3d 275,277 (9" Cir, 1994),

The IRS has not made any attempt to meet its burden with respect to any of the withheld
Mmaterials, Simply citing an exemption does not substantiate a proper claim of exemption and
does not nearly rise to the level necessary to meet the [RS’s burden of establishing that i i
entitled to withhold taxpayer information from the taxpayer, See, Kamman V. IRS, 56 F.3d 46,

48 (9™ Cip, 1998) (*the government may not rely on conclusory or generalized allegationg of
1987) (The government must provide

exemptions.); and Lewys v, /RS, 823 F.2d 375, 378 (9" Cir,
“reasonably detailed descriptions of the documents and allege facts sufficient to establish an
produce al]

exemption.”), As the IRS has not nearly complied with thig requirement, it myst
documents and materials to the Estate,

I, The IRS improperly withheld 83 bages in part and 54 pages in full, Purportedly

under FOIA exemption (b)(3), citing 26 USC 6103, the statute which Precludes
disclosure of taxpayer information,

Specifically, the IRS claims the withheld information is tax return informatjon related to another

Person or is outside the Scope of the Firm’s POA, The Estate disputes this claim by the IRS with

fespect 1o all 137 pages (partial and full) withheld under this premise, The Estate disputes that
the IRS file accumulated during and ag part of the Service’s examination of the Estate containg
137 pages of tax return information related t0 another taxpayer, The F irm has a valid POA for
all information related to all of the Estate’s income and estate tax matters, plus al] foreign asset
reporting requirements and all related penalties for tax years 1997 through 2012, This includes
all information relevant to J oseph Arleo and any entity in which he had ap
both before and after his death, Additionally, the Firm hag a valid POA fo
Thus, the Firm is entitled to receive all materials collected by the IRS re]
of Joseph Arleo and the Estate ang which the IRS considered in determi
the Estate’s tax and information reporting obligations

evant to its €Xamination
ning Joseph Arleo’s and

8

Id,
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26 US.C, 6103 provides particular criterig for withholding  information, Accordingly, §
6103(e)(7) states that “[r]eturn information with IeSpect to any taxpayer may be open to
inspection by or disclosyre 1o any [authorized] person, , " The courts have routinely held that
this provision is phrased as g permissive statute, rather than a prohibitive one, See Life Extension
Foundation, Ing, v, LR.S,, 915 F.Supp.2d 174,185 (D.D.C, 2013). Further, the IRS hag failed to

demonstrate in any way that the documents jt withheld qualify as return information under §
6103(b)(2)(A) and the IRS bears the burden of proof with respect to this assertion, l

the IRS bears the burden of establishing that the documents are return information and an

with “detailed affidavits or org] testimony 5o that the evidence offered enables the coust to make
Independent assessment of the government’s claim of exemption,” Church of Scientology of Cal
v. US. Dep't of the Army, 611 F.2d 738, 742 (9" Cir, 1979). As the IRS has failed to establish

that these materials are properly exempt, it cannot withhold them and muyst produce them
immediately to the Estate,

2, TheIRS improperly withheld the Discriminant Information Function (“DIF”) score
from eight pages,

e would seriously impair IRS assessment, collection
proceedings, The Estate disputes this determination. Releage of the DIF score
should have little effect on the Service’s assessment, collection and enforcement proceedings,
Alternatively, the IRS claims that disclosing the DIF score would reveal law enforcement

techniques, procedures and guidelines protected by FOIA exemption (b)(7)(E). The Estate
disputes this allegation as wel]

A DIF score is g mechanism ytilized by the IRS to determine which taxpayers to audit,
Disclosure of the DIF seore is not a disclosure of the algorithm or formula used by the IRS to
produce a DIF score, Further, the Estate hag already been subjected to an audit that was
conducted by the IRS ovyer the past several vears, Consequently, there is no way for the Estate to

manipulate its DIF score t0 avoid audit. Thus, disclosure of a DIF score ig not detrimental to the
Service's interests,

3, The IRS improperly withheld five pages in part and 1§ pages in full purportedly

under FOIA exemption (b)(3) on the basis that the 23 withheld pages were obtained
from a foreign country under a tax treaty,

For this exemption, the IRS relies on 26 USC 6105 which protects the disclosure of tax
convention information, The Estate disputes that the IRS is in possession of any materials
relevant to its €Xamination of Joseph Arleo and the Estate that meet the definition of “tax
convention information” gg that term is defined in 26 USC 6105, The Estate further disputes that
the IRS received any information from a foreign country as the result of g treaty request,

The Service’s claims that materials it received from g foreign person are protected as confidentig
under a tax treaty are unsupportable and disingenuous, [t is extremely unlikely that the RS

administered g fequest to the Swiss government through the U.S,

and Swiss competent
authorities (the necessary proceduy

re for making g request for tax convention information under
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the U.S, ~ Swiss tax treaty)® for materials or information in this case, Specifically, the IRS had
No reason to make g treaty request in this case, as Anthony Pesola, Administrator of the Estate,
sighed an “Instruction to Provide Account Records to the IRS” authorizing and instructing the
bank to release ] information in its possession to the IRS, 10 Consequently, all materia]s
received from Switzerland by the IRS were the result of Anthony Pesola’s instructions, not a
treaty request, Consequently, the “treaty privilege” i inapplicable here, and fho Estate is entitleq
to recetve all materiglg obtained from g foreign source, (Note that the only foreign country other
than Switzerland thay the IRS could possibly have recefved information from i this case is
Liechtenstein, Ag the U.S. does not haye g 1ax treaty with Liechtenstein, the IR is precluded
from Claiming “treaty privilege” with respect to any materdals it received from Liechtenstein, )

Estate from o foreign country under g tax treaty, it is the Service's stated policy to provide this
information to the taxpayer to whom it relates, See, Internal Revenue Manua] § 11.3.2.2,6. The
Service’s policy of broviding materials to the taxpayer or his fepresentative is consistent with
federal court decisions that the IRS may not withhold materialg solely on the basis that the

4, The IRS improperly withheld 15 pages in full, purportedly under FOIA exemption
(b)(3) in reliance on 31 USC 5319, :

This section eXempts from disclogure specific information reported by the IRS to certain state
financial institution Supervisory agencies, the U,S, intelligence agency, or certain organizations
registered with the Securities and Exchange Commission or the Commodity Futyres Trading

Issi disputes that this exemption applies in this case. This case does not
involve any person who qualifies as either a state financial institution Supervisory agency, the
US. intelligence 4gency, or an organization registered with the Securities and Exchange

S, The IRS improperiy withheld eight bages in part and 18 pPages in ful] purportedly

under FOIA exemption (b)(5) on the basig that the 26 withheld pages constitute
intra-agency memorandums op letters,

The Estate disputes this determination, First, the IRS did provide some intra-office
memorandums and materials, thereby waiving its right to assert g privilege exist with respect to
these documents, Further, this exemption protects the policy-making or deliberative process, and
only applies to pre-decision deliberations, Vento v, IRS, 714 F, Supp.2d 137, 154 (D.D.C,
2010) (qQuoting N.Z.R. B v. Sears, Roebuck & Co., 421 U.S. at 151). Courts have routinely held
that “to withhold 4 responsive document under the deliberative process privilege, the agency
must demonstrate that the document is both predecisional and deliberative,” See Mayer, Brown,
Rowe & Maw LI p v. IR.S., 537 R, Supp. 2d 128, 134 (D.D.C, 2008), (<A document ig ‘pre-
decisional’ only if it wag prepared in order to assist an agency decisionmaker in arriving at hig
:
? See, Convention Between the United States of America and th
Avol

¢ Swiss Confederation for the
idance of Doyble Taxation With Respect to Taxes on Income,

' A copy of which is attached at Tab 9.
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decision, rather than to Support a decision already made”, and information within that document
is deliberative only if it involves the weighing of arguments for and against varjoys outcomes,”),
This exemption does not permit the Service to withhold factual information related 1o the policy-
making or deliberatiye process, or to withhold post-decision materials, See N.LR.B. v, Jackson
Hosp. Corp,, 257 FR.D. 302, 308 (D.D.C, 2009) (“purely factual material is not protected”,

“documents that memorialize or gvidence the policy an agency ultimately adopts on an issue or
documents that the agency used in dealing with the public are not privileged.”),

Additionally, in the present case,

this exemption, Courts haye routinely decided that 5 government agenc
the documents ang the justifications for nondisclosure with reasonab]
demonstrate that the information withheld logically falls within the claimed
not controverted by eithey contrary evidence in the record nor by evidence o
See Mayer, Brown, 537 F. Supp, 24 at 133; Life Extension, Supra,

6. The IRS improperly withheld one bage in part and 199

pages in full as purportedly
exempted under FOIA exemption (b)(7)(A).

The Estate disputes thig claim on the grounds that the IRS has no basis whatsoeyer for its
assertion that the pProduction of any of the withheld materials t0 the Estate and/or the Firm could
reasonably interfere i enforcement pfooeedings or its equally vague and overbroad olajm that
disclosure would impair federa] tax administration, Op the contrary, production of a]] documents

is necessary and required if the IRS intends to pursue tax administration, collection and/or
enforcement,

The IRS has already assessed grossly excessive and abusive penalties and has Proposed to assess
additional abusive and excessive penalties, On April 26, 2013, the IRS issued a Letter 3944 (Rev,
9-2011) demanding the Estate pay a penalty 0f$4,137,318,"" On June | 1, 2013, the IRS issued 5
Letter 3709 (Rev. 3-2011) asserting an additional penalty of $2,092,742.50 - 4 penalty the IRS
has already assessed without Providing the Estate an opportunity to challenge of seek review
prior to assessment in a blatant abyse of discretion and authority, ' On June 13, 2013, the IRS
issued Letter 950 (Rev, 2-2008) Proposing changes to income tax due and additiona] penalties,!3

‘ antiation for assessing any of these penalties or
Proposed taxes,

By law, the IRS cannot collect or enforce these penalties unless it can meet its burden o
that the penalties are appropriate, In fact, the |RS cannot participate in col
proceedings withoyt providing to the taxpayer and his Irepresentative al]
intends to rely, The Estate has well-established right to know and confront the evidence against
it, and the IRS cannot withhold the evidence unti the day of trial,

To date, the IRS hag offered
no evidence or rationale for why it is assessing such excessive and abusive penalties, and the

Estate has the right to know the Service’s basig for pursuing thege penalties,

f proof
lection or enforcement
materials on which it

'" A copy of the April 26, 2013 letter is attached at Tab 10,
> A copy of the June 11,2013 letter is attached at Tab 11,
A copy of the June 13,2013 letter is attached at Tab 12,
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Courts have routinely found that disclosing records claimed by the IRS ag exempt under FOIA
exemption (b)(7)(A) would not interfere with ongoing proceedings and thus are not exempt from
disclosure. See, Kamman v IRS, 56 F.3d 46, 48 (9 Ciy. 1995). This finding is common where

' pecify the harm anticipated, or where the facts to be ‘disclosed were

7. The IRS improperly withheld 10 pages in part and 91 pages in full claiming an
exemption under FOTA exemption (b)(7)(C),

Here, the IRS claims that the disclosure of these 101 Pages would constitute an unwarranted
invasion of persona] Privacy, The Estate disputes this claim, [p deciding what dats would
constitute an invasion of privacy if disclosed, “a court must balance the individua]’s privacy
interests and the public’s interest in access to the material,” See Crooker v, IR.S 75 AFTR2d

Ry

95-2375 (9" Cir. 1995). The IRS did not produce any description of what the 101 withheld

ld information
constitutes protected data,

A taxpayer (and his Iepresentative) has g right to receive g] information the IRS has collecteqd
about him, Ag discussed above, the Firm has a valid POA for a]] information related to Joseph

Arleo, the Estate and Anthony Pesola, Thus, the Firm is entitled to recejve all materjals
collected by the IRS relevant to itg examination of the Estate,

8, The IRS improperly withheld 30 Pages in part under FOIA ¢xemption (b)(3),

claiming that broduction of this material would seriously impair IRS assessment,
collection ang enforcement proceedings,

The Estate disputes this claim, The IRS offers no support for its disingenuous claim that
production of the taxpayer’s file will in any way impair IRS Proceedings, In fact, the IRS cannot
bproceed any further {p this case unless it provides all materials to the Estate and iy

Iepresentatives, Consequently, not producing the withheld materials will serve to prevent fair
proceedings,

The IRS cannot claim such potential for impairment as it hag already made an assessment of an
exorbitant penalty and Proposed additiona] penalties, all of which the taXpayer has formally
disputed, As discussed above, the IRS bears the burden of proof with respect to the collection of
enforcement of the Proposed and assessed penalties, To date, the IRS hasg provided no basis for
assessing or Proposing such abysjye and exorbitant Penalties, and the Estate has an absolute right

to know and confront the RS, The IRS simply cannot utilize any portion of the collection o
enforcement procedures withoyt disclosing this information,

Page 7 of 9
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The Estate disputes this claim, It is generally recognized that the government agency bears the
ultimate burden of Proving that & particular document fells within one of the ning statutory

exceptions to the disclosure requirement, See Dobronsi, supra, The IRS improperly withheld 30
bages in part, with only g conclusory and generalized allegation of exemption, This

exemption

10, The IRS improperly withheld 49

bages in part claiming they are outside of the
Estate’s FOIA request,

The Estate disputes this allegation, The FOIA requests clearly requested al records in this cage,
As discussed above, the Bstate and the Firm are entitled to al] materials collected and prepared
by the IRS in its ase against the J oseph Arleo and the Estate, The Estate challenges claims that

the IRS has comingled unrelated taxpayer information o information unrelated to the
eXamination of the Estate into itg file in this case,

The Estate respectfully requests that the
the taxpayer is requesting the following;
a, The IRS provide verification that g proper search for al] re)
by the appropriate IRS personnel;
b, TheIRS immediately produce the withheld documents to the Estate; and
¢ The IRS provide to the Estate g Vaughn index (ie, a privilege log) clearly identifying
cach document withheld, the statutory exemption claimed, and an explanation of hoyw
disclosure woylg damage the interests protected by the claimed exemption, ,
Rosen, 484 F 24 820 (D.C, Cir, 1973), cert, denied, 415 U3, 977 (1974), (in which the
court required such gp index to determine the validity of the agency’s Wwithholdings in the

case). See, also, Citizens Comm'n on Human Rights v, FDA4, 45 F 34 1325, 1326 n,1 (9th
Cir, 1995), '

Commissioner grant its request for records, Speciﬁcally,

evant materials wag completed

Please let us know the determination on our appeal at the belovy address:
Kevin Thorn

888 16™ Street, NW
Suite 800

Washington, DC 20006

Page 8 of 9
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regarding this matter
ity » please contact me at (202) 270-7273, Thank you for your attention to thi
0 this

Belst regrds,

Kevin B, Thorn

Enclosures:

Page 9 0f 9
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