VIRGINIA: IN THE CIRCUIT COURT FOR THE CITY OF PORTSMOUTH
COMMONWEALTH OF VIRGINIA,

Plaintift,
v, Docket No, CR17000428
MARK M. WHITAKER,

Defendant.

I Re: Subpoena Issued to Scott Daugherty

MEMORANDUM IN SUPPORT OK MOTION TO QUASH SUBPOENA

Preliminary Statement

The trial subpoena issued to Mr. Daugherty in this case raises the serious First
Amendment concerns. The issue is whether any reporter who interviews a criminal defendant
and publishes that defendant’s protestations of innocence loses the ability to cover the criminal
trial when the reporter has no information that would indicate that the defendant is guilty. The
Virginian-Pilot and Mr. Daugherty respectfully assert that a prosecutor must have some factual
basis to subpoena a reporter for testimony and there has (o be some reasonable expectancy that
the reporter would be called as a wilness.

It is critically important to the press that its reporters have the factual background and
expertise (o provide the most aceurale coverage possible. (Recce Affidavit §3). In the vast
majority of cases, this Jaudable goal cannot be achicved, There are simply not enough resources
to allow the type of in-depth mvestigation that would be ideal.

In this case involving as it does the prosecution of a public official for 20 felonies where
the public official vigorously protests his innocence and where alfegations of a politically-
motivated prosecution have been made, Mr. Daugherty has fully investigated and reported on the

allegations. Mr. Daugherty has written at least 15 stories on these allepations. (Daugherty
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Affidavit § 3). 1If Mr. Daugherty’s subpoena is not quashed, he will be excluded from the
courtreom and will not be penmitted to even be advised of what is happening. The newspaper
will lose virtually all its stitutiona! knowledge concerning one of the mest important criminal
cases 1o be tried in the Portsmouth this year. (Reece Affidavit 49 2 and 3). T Mr. Whitaker is
guilty, he should be convicted and the public should know the reasons for the conviction. On the
other hand, 1if' the indictments are groundless and were motivated by political considerations, the
public 1s also entitled (o the full and complete details.

As Mr. Daugherty’s Affidavit establishes, Mr. Whitaker has provided him no information
of any kind that would suggest that he is in any way puilty of any criminal offense. (Daugherty
Affidavit $6). On the contrary, Mr. Whitaker has vigorously asserled his innocence, he has
clanmed that the prosecution is groundless and politically motivated, and he has stated that he
expects {o be completely vindicated in the trial. Me has compared Portsmouth Commonwealth’s
Attorney Stephanie Morales to Pontiug Pilate and the sheriff to Herod, (Exhibit | to Daugherty
Aftidavit),

The newspaper and Mr, Daugherty recognize the diseretion possessed by a prosecutor in
selecting witnesses, but the notion that the prosceutor is going to call a reporter to festify that Mr.
Whitaker told the reporter he was innocent and that the charges were politically motivated is
difficult to accept. 1t would be extraordinarily rare for a prosecutor to cail a winess to establish
that a defendant vigorousiy protested his innocence. A prosecutor opening the doorto a
defendant’s statements concerming the inappropriateness of his and the investipator’s conduct is

hard to aceept. The facts raise substantial questions concerning the propriety of this subpoena.
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Argument
1. A SUBPOLENA SHOULD NOT BE USED 7O SUPPRESS NEWS COVERAGE

The idea that a prosecutor intends 1o call a news reporter to the stand i a eriminal case (o
open the door 1o a discussion of an interview where the defendant maintained his imocence, said
nothing that indicated in any way that he was guilty, stated the prosecution was politically
molivated, and stated that he had in no way executed any document that was the basis of the
clabm raises troubling issues. [{ the prosecator asks about the interview, he is opening the door
to the full detatls of the interview including the vigorous, repeated, and forceful assertions by the
defendant that he was not guilty and was a victim of an unfair pelitically motivated prosecution.

Subpoenas 1o reporters have been quashed regularly i situations where the reporler
possesses marginally retevant information. The notion that a reporter can be subpocnacd when
he possesses nothing that would appear in any way to be helpful to the prosecution or
unavailable from another source raises serious concern.

Mr, Daugherty and The Virginian-Pilot ask the Cownt to determine that there is a basis for
the issuance of the subpoena which means, at the very least, that there is some circumstance that
might arise where {he reporter would be called as a witness for the prosceution and asked about
the interview. The notion that a prosccutor would call a reporter fo the witness stand (o open the
door to 15 minutes of cross-examination relating 1o the vigorous repeated and consistent
protestations of innocence by a defendant raises questions of the mos( serious nature,

1. A REPORTER SHOULD NOT BE EXCLUDED FROM COVERING A TRIAL

SIMPLY BECAUSE HE WROTE ABOUT THE DEFENDANT SAYING HE WAS

INNOCENT

In Branzburg v, Hayes, 408 U.S. 665 {1972), the United States Supieme Court

recognized that reporters’ newsgathering activities qualify for First Amendment protection.

Justice Powell said:
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(T the newsman is called upon to give information bearing only a remote and
tenuous relationship to the subject of the investigation, or if he has some other
reason (o beheve that his testimony implhicates confidential source relationship
without a fegitimate need of law enforcement, he will have access to the court on
amotion 1o guaslh ... .

I, at 710, The Court stressed that “without some protection for seeking out the news, freedom
of the press could be eviscerated.”™ 1d. at 681, Although Branzburg held that, under the
particular circumstances presented, a reporter who had actually witnessed a crime could be
competled to testify before a grand jury, the Court carefully limited the scape of its holding, In
s conewrrence, Justice Powell, the {i{th member of the Branzburg majority, stated that
government authorilies are net free to annex the news media as an investigative arm of
government, I, at 709, Justice Powell stated:

The asserted claim {o privilege should be judged on its facts by the striking of a

proper balance hetween freedom of the press and the obligation of all citizens to

give relevant testimony with respect to eriminal conduct. The balance of these

vital constitutional and societal interests on a case-by-case basis accords with the

tried and traditional way of adjudicating such questions.

Id, at 710,

Courts have subsequently interpreted Branzburg as granting a qualificd First Amendment
privilege for reporiers that can be overcome only by meeting a three-part test. Specificatly, a
reporter cannot be compelled to testily or produce information unless the party requesting the
subpoena first proves cach of the following:

(N the refevance and materiality of the information in question;

(2) the absence of alternative sources for the information; and

(3 the existence of a particularized state interest in the disclosure of mmformation

sufficiently compelling to override the fundamental constitutional right of a free press.
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See, e.p., LaRouche v, Nat'l Broad. Co., Inc., 780 F.2d 1134 (4th Cirs 1986); Uinited Stales v.

Caporale, 806 F.2d 1487 (11t Cir. 1986); State v. Smith, 13 Media L. Rep. 1940 (N.C. Super.
Ct. 1987},

The First Amendment privilege applics to all information acquired by a reporter in
pathering the news, regardless of whether the information is confidential, because the purpose of
the privilege is 10 assure, to the fuilest extent possibie, the fice flow of information to the public.
shoen v, Shoen, 5 F.3d 1289, 1294 (9th Cir, 1993) later appeal, 48 F.3d 412 (9th Cir, 1995);

United States v, LaRouche Campaigpn, $41 F.2d 1176, 1182 {Isl Cir. 1988); vou Baulow by

Auversperg v, von Butow, 811 F.2d 136, 142 (2d Cir. 1987); United States v, Cuthberison, 630

F.2d 139, 147 (3d Cir. 1980).
Following Branzburg, Virginia courts have recognized ihis constitutionalty-based

qualified privilege for reporters and have engaged in the balancing of interests mandated by

Branzburg. The Supreme Couwrl of Virginia, in Brown v. Commonwealth, 214 Va. 755 (1974),
argued that the trial court erred in refusing to require a reporter to testify as to the identity of a
spokesman whom he had guoted in an article about the crime. The spokesman had summarized
certain remarks allegedly made by the prosecution’s witness on the night of the murder. The
defendant claimed the statements would be useful for impeachment purposes.

In affirming the trial cowr(’s decision to uphoid the reporter’s First Amendment privilege,
the Supreme Cowrt of Virginia ruled that the privilege could be overcome only in very Himited
circumstances. The privilege would yield only when the defendant’s need is “cssential to a fair

trial” I at 757, The cowrt defined “egsential to a Tair trial™ ag
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material to proof of any clement of a eriminal offense, or to proof of the defense
asserted by the defendant, or to a reduction in the classification or gradation of the
offense charged, or (o a mitigation of the penalty attached ... .

Id. The court further held that disclosure was proper ondy if the information 1s not ofherwise

available from other sources. Id. Under these principles, the court concluded that the possibility

of prtor inconsistent statements {o the police by the prosecution’s witness lacked sufficient

431
The privilege protects the press unless each clement of the three-pronged test are present.

In State v, McKillep, 24 Media .. Rep. 1638, 1639 (N.C. Dist. Ct. 1995), the court found that the

prosecution could not compel a reporter to testify to defendant’s published statements without

showing that information was unavailable from other sources. In United States v. Blanton, 534

F. Supp. 295,207 (S.D. Fla. 1982), the court ruled the prosceution was not entiticd 1o subpoena a
reporter (o festify regarding defendant’s published statements because it failed to exhaust or
make reasonable attempts {0 exhaust non-media sources for the information sought. In United

States v, Hubbard, 493 F. Supp. 202, 205 (D.D.C. 1979}, the court found that a criminal

defendant could not require a reporter to testify to published information absent a showing that

(1) the information 1s necessary o a fair hearing, and (2) the information was unavailable

clsewhere. In State v, Demery, 23 Media L, Rep. 1958, 1959 (N.C. Super. Ct. 1999), the court

found that a reporter could not be compelled to testify about the defendant’s published
statements becaunse it determined as matier of law that the defendant failed to demonstrate that
the information sought was essential (o the pursuit of his motion or that there existed any other
mportant state interest in compelling the reporters’ testimony sufficient to override press

freedoms.

O
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The quatificd privilege reflects “a paramount public interest in the maintenance of a
vigorous, aggressive and independent press capable of participating ta robust, unfettered debate
over controversial matters, an interest which has always been a principal concern of the First

Amendment.” United States v, Burke, 700 IF.2d 70, 77 (2d Cir, 1983). The Wesl Virginia

Supreme Court has recognized that “the news gathermg function itself would be substantially
hampered and the free flow of information to the public would be impinged if newspersons could

be routinely subpoenacd,“' State ex rel. Hudok v, Henry, 389 S1=.2d 188, 192 (W.Va, 1989).

The fact that some of the information may not be confidential is irrelevant. See, ¢.g.,

United States v, Cuthbertson, 630 F.2d 139, 147 (3d Cir, 1980) (*We do not think that the

privilege can be limited solely (o protection of sources.™); United States v, LaRouche Campaipn,

841 F.2d 1176, 1182 (Ist Cir. 1988) (“[w]e discern a Jurking and subtle threat to journalists and
their employers if disclosure of outtakes, netes, and other unused information, even if non-
confidential, becomes routine and casuatly ... compelled™); Shoen v. Shoen, 5 F.3d 1289, 1295
{(9th Cir. 1993) (“the journalist’s privilege applics 10 a journalist’s resource materials even in the
absence of the element of confidentiality™), later appeal, 48 F.3d 412 (9th Cir. 1995). This is
because, as one courl has noted, lack of confidentiality is “utterly irrelevant 1o the “chilling

effect” that the enforcement of these subpoenas would have on the flow of information to the

press and 1o the public. The compelled production of a reporter’s resource materials 1s equally as

" The compelled production of a reporter’s resource materials and testimony can also constitute a
significan( infrusion into the news gathering and editorial processes and may substantially
undereut the public policy favoring the free flow of information to the public that is the
foundation for the reporter’s qualified privilege. United States v. Cuthbertson, 630 F.2d 139 (3d
Cir. 1980). The ability of the press (o function mandates that it not be the subject of the story. It
is onty by preserving the right of the press to avoid being made a part of the controversy merely
as a result of its performing its constitttionally favored duties that the press may avoid the
“chilling effect” that the enforcement of this subpoena would have on the flow of information 1o
the press and to {he public. Loadhoitz v. Fields, 389 1. Supp. 1299, 1303 (M.D. Fla. 1975).
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mvidious as the compelled disclosure of his confidential information.” Loadhollz v, Ficlds, 389

I Supp. 1299, 1303 (M.D. Fia 1975) (quashing subpoena requesting non-confidential
information).”

i1 VIRGINIA LOWER COURTS HAVE FOLLOWED BROWN v. COMMONWEALTH

Virginia circuit coutts have followed and applied the principles set forth in Brown.”
Courts in other jurisdictions have quashed subpoenas under circumstances similar to this case.
in Loadholtz v, Fields, 389 F. Supp. 1299 (N.DD. Fla. 1975), the plaintiff in a ¢ivil rights action

requested a subpoena duces tecwmn seeking non-confidential information from a reporter. The

court quashed the subpocena and held that the reporter's sources and notes, even though not

confidential, were entitled to constitutional protection. “The compelled production of a

" Accord Cont’l Cablevision, Inc, v. Storer Broad, Co., 583 F. Supp. 427 (E.D. Mo. 1984);
Palandjian v. Pahlayi, 103 F.R.D. 410 (D.D.C. 1984); United States v. Blanton, 534 F. Supp. 295
(8.3, Fla. 1982); Maughan v, N1 Indus., 524 F. Supp. 93 (D.D.C. 1981); Altemose Constr. Co.
v. Bldg, & Constr. Trades Council, 443 F. Supp. 489 (5D, Pa. 1977).

*See, e.g., Home Care & Remadeling Co, v. Mozell, In Re: Motion to Quash Subpoena issued 1o
Mrs. Ann Smith, Ch. No. C-74-1782 (Norfolk Circuit Court, Oct. 7, 1976) (Ryan, J.) (court
quashed subpoena holding that party must “absolutely lose [his) case without™ the reporter’s
testimony before reporter can be compelled to testify) (Ex. 1), Sce also Commonwealth v, Von
Fecht, CR91-1979, Virginia Beach Cireuit Cowrt {Oct. 28, 1991) (Hanson, 1) (reporter who
obtained confession not required o testify because eyewiiness to erime meant there was no
compelling need for reporter’s testimony) (Ex. 2); Commonwealth v. Swanson, Case No.
01-1729, Virginia Beach Circut Court (Sep. 23, 1991) (Cromwell, 1.) (reporter not compelled fo
produce notes regarding interview of alleged co-conspirator) (IEx. 3); Commonwecalth v, Ford, In
Re: Subpoena issued 1o Sandra Ann Baksys, Record No. 8353 (Virginia Beach Circuit Court,
April 12, 1982) (Vakos, 1) (court quashed defendant's subpoena seeking information reporter
obtained in inferviews with witnesses to crime) (Fx. 4); Commonwealth v. Harrison, In Re:
Motion to Quash Subpoena issued to Jim Jemmings, Docket No. 939-79 (Newport News General
District Court, Criminal Division, February 28, 1979) (Phelps, J.) (court quashed subpoena (o
photojournalist who had covered steel workers” strike because alternative sources were available
as to whether defendants committed acts with which they were charged, even though defendants
argued journalist was disinterested and independent party) (Ex. 5); Hirsehfeld v, Hirsehfeld, In
Re: Subpoena issued to Michael D'Orso, Chancery No. C-76-352 (Portsmouth Circuit Court,
Apnil 29, 1983) (Whitley, J.) (court quashed subpoena (o reporter whose testimony was sought
for impeachment purposes) (Ex. 6).

1-1534679.1



reporter’s {nonconfidential] resource materials is cqually as invidious as the compelied
disclosure of his confidential informants.”™ Id, at 1303,

In Onio v, Hanulton, 12 Med, L. Rptr, 2135 (1986), the cowrt quashed a criminal

defendant’s subpoena seeking information from a reporter to aid in the defendant's entrapment
defense. The court heid that the defendant failed to prove that the information sought was

material and refevant, pol otherwise obtainable, and that the application was “made in good

farth™ and “notintended as a general hshing expedition.”™ 1d. at 2136, (3d Cir. 1981) {quoting

United States v, Criden, 633 1.2d 346, 358-59 (3d Cir. 1980)).

In this case, the Commonwealth already has the story prepared by My, Daugherty.
Moreover, Mr. Daugherty has no notes from his interview, and has no independent recoilection
of any relevant details of the interview different or in addition to the information disclosed in the
story. Daugherty Affidavit § 10). For whatever reason, however, the Commonwealth has
subpoenacd My, Daugherty thus eliminating his ability to cover the trial.

Conclusion

If the qualified privitege has any meaning, and the Supreme Cowrt of Virginia has siated
that 1t does, it means that subpoenas cannot be issued to reporters where the reporter knows
nothing that would be material to the case and where the only conceivable basis for the issuance
of the subpoena would be o prevent the reporter from covering the trial. The idea that the
Commonwealth intends to call the reporter to open the door to testimony concerning Mr.
Whitaker's repeated consistent and vigorous protestations does not make sense.

WHEREFORE, The Virgintan-Pilot and Scott Daugherty respectiully requests that the

subpoena 1ssued {o him by the Commonwealth be quashed.

9
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THE VIRGINIAN-PI.OT and
SCOTT DAUGHERTY

A

Of Counsel

Conrad M. Shumadine {VSBE No. 4325)
WILLCOX & SAVAGE, P.C.

440 Monticello Avenue, Suite 2200
Norfolk, Virginia 23510

Phane: 757.628.556G0

Fax: 757.628.55006
cshumadine@@wilsav.com

Counsef for Scott Daugherfy

CERTIFICATE OF SERVICE

| hereby certity that on the 20th day of March, 2018, a true and correct copy of the
foregoing was served via clectronic transmission on the following:

Andrew M. Robbins, Deputy Commonwealth’s Attormney
Office of the Commonweslih's Attorney

107 Nort Kenl Streel

Winchester, VA 2260]

Don Scolt, Esq.

Don Scotf Law Firm

355 Crawford Street, Suite 602
Portsmouth, Virginia 23704
and

Jon M. Babineau, sq.

Jon M. Babimeau, PC

109 FEast Main Street, Suite 413
Norfolk, Virginia 23510
Cownsel for Defendant

Conrad M. Shumadine
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APPEARANCES: Mr. Michael J. Cummings, Assistant
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Willcox and Savage (Mr. Randy D.
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Communications.

No appearance on behalf of the
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THE COURT: ALL right. The matter of
Commonwealth of Virginia versus Carl Kent Ven Fecht, Jr.
This is a motion by Landmark Communications represented Ly

g

Mr. Singer to qguash the subpoena for the reporter,

Mrs. Lynn Waltz. Is that correct?
MR. SIRGER: Yes, sir. Thank you,
THE COURT: You have filed a memorandum,

Mr. Singer.
Have you examined 1t, Mr. Cummings?
MR. CUMMINGS: I have, Your Honor.
THE COURT: Do you wish to stand on the

memorandum?

MR. SINGER: Tf I wmight, Your Honor, the
Commonwealth filed a reply memorandun. I would like to
just briefly address some of the issues.

THE COURT: I haven't seen that. Is that in
haere?

MR, CUMMINGS: Should be, Your Honor.

THE COURT: I mean the responsce toe the motion?

MR. SINGER: That's correct, Your Honor.

(Pause)

THE COURT: All right. I have read it.

MR, SINGER: Your Honor, I wounld like to address
the issues raised in the memorandum very briefly. As I

read the -- first of all, T back up a little bit. This
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motion was actually scheduled for hearing on OGctober 28th of

this year, at which time the zrial was also scheduled. At

that hearing there was some problems between the defendant

and his ccounsel, so the {rial was continued. Judge
Cromwell decided not to hear the motion at that Lime because
of the fact there was an independent witness up in New York,
and the court wanted to see if the Commonwealth could gat
that witness under subpoena, find out his address prior to
ruling on our motion. It's my understanding that that
witness has now been located. He was an independent

eyewlitness to this event, name is Officer Grindstaff, and

that the Commonwealth will be able to procure him to testify
in this case.

THE CQOURT: Is that right?

MR. CUMMINGS: Yt's suspected that we'll he able
to get him to testify, Your Honor. We would submit that's
irrelevant to the motlion, however.

THE COURT: AlL right, Mr. Singer. Anything
further?

MR. SINGER: Yes, Your Honor. I think the only
two issues before the court today is, one, whether there was
a gualified First Amendment protection for newspaper
rzporters and other reporters in the gathering of news; and,
secondly, 1f there is such a protection, whether the

balancing test in this case weighs in favor of the newspaper
g S -
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or the Commonwealin.
1
I won't vehash all the case law that we put in the
i
memorandum, but T do want to pornt out some of the cases that
i

the Commonwealth submitted in reply and show Your Bonor how

those cases do not stand for the proposition that there ja i

not a qualified Pirst Amendment protection for newspaper

reporters, Certainly the United States Supreme Court case
that we cited, the seminal case, the first case on the issgue,
Brantzburg v. Hayes, which is a 1978 case, and the follow-up
Virginia Supreme Court case, Brown v. Commonwealth, siand
for the proposition that there is constitutional protection

for a news reporter in the gathering of news.

Now, the Commonwealth's position is that that ]
i

protection only goes to protection of confidential sources,
not general protection to as far as compelled testimony goes !
Gr to produce notes and other reports. ITt's our position
that the courts throughout this Commonwealth including this
court on two prior occasions have recently, both Judge
Cromwell and Judge Shadrick recognized the gualified
protection that a newspaper reporter has in this -~ in this
function of news gathering. Judge Cromwell in the -- in a
vary recent case where_Mrs. Waltz's notes were subpoenaed
involving an alleged confession of a coconspirateor o a

person who's being tried, Valerie Swanscn -- the court may

be familiar with this case. Tt wasg the case of a sailor
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that returned from the Porsian Gulf.

THE COURT: Um~huam.

MR, SINGER: Judge Cromwell guashed a subpoena of
Mrs. Waltz's notes in that case, recognizing the protection
of the First Amendment. Also Judge Shadrick in the Kellam
case very recently had a similar hearing to the one today,
held that the Commonwealth had not shown a compelling need
for the reporiter's testimony, said that the circumstances
may change at trial, but as of that date the Commonwealth
had not shown that need; and the reporter was nevar called
to testify at trial.

My point in both of those cases, Your Honor, is
that in this court as well as other courts throughout the
Commonwealth have recognized that qualified privilege under
the First Amendment .

Now, the cases the Commonwealth has cited in their
brief -- they basically cited three cases —- two of thenm
decided by Judge Merhige, one by the United States Court Of
Appeals for the Fourth Circuit for the proposition that
there is no gualified privilege for nonconfidential
materials. The cases cited by Merhige I found to bhe very
instructive, The first one is CGilbert v. Allied Chemicals.
That's a 1976 case, and it is true in that case, Your Honor,
that Judge Merhige found in the subpoena of -~ of certain

notes or ocuttakes or photographs that there was no First

I

R 4~

!
i
1
¢
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Amendment qualified privilege, Later on the Fourth Circuit
i
Court of Appeals addressed Lhis issuc in a case invelving a ;
wildcat strike by the United Mine Workers, and it has a f
funny procedural history, but 1t went up there on a panel of
three. The Pourith Circuit Courit of Appeals then granted
en banc hearing on the case and gccepted the minority
decision of the panel. The impoert of that case, however,
Your Ronor, is that the Fouxth Circuit Court of Appeals
recognized the qualified privilege, They compellad
production of documents, but they recognized that privilege
and then Judge Merhige himself had occasion to come back and
address this agailn in the Stickels case,

Third case cited by the Commonwealth in their
memorandun -- that's a 1990 case. Very recent, November 9,
1990, and in that case the language that I wanted to read to
the court shows that Judge Merhige now recognized his priorx
opinion in Gilbert -- that there is no such qualified
privilege in light of a recent ruling by the Fourth Circuit,
now recognized this as well as other courts throughout the
Commonwealth. He wrote, Therefore, to the extent that this
court's decision in Gilbert conflicts with Steelhammer, the
approach of Gilbert is abandoned, and a qualified privilege
for nonconfidential information in materials acguired by the
press in the course of the news-~gathering process is

adopted.
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S5¢ the only three cases cited hy the Commonwealth

to go contrary to our proposition, I think cne of those

cases that stands for our proposition -- two of them do --
and the other one has been expressly abandoned by its author.

We have sel out a plethora of cases in our
memorandum which also support this proposition. I will
only mention one of them, Your Honor, because it seems Lo
be so much on point. That's the U.8. v. Blanton opinion,
which i1s a circuit court opinion from 1982; and ths jssue
in that opinion was whether or not a reporter could be
subpoenaed to testify to the fact that a doctor who was
charged with abuse of Quaaludes in distributing Quaaludes in
an unauthorized manner who made certain admissions to that
reporter, whether that reporter could be gualified to
testify as to the adwmissions that that doctor had nmade,

The Commonwealth or the prosecuting attorney in
that case claims that they had a circumstantial case.
These admissions were critical to their case, and the court
nonetheless guashed the subpeoena, recognized the qualified
privilege, and did not make the newspaper reporter testify
in this case.

¥ think those cases together with the cases I
cited from this very court, the Virginia Supreme Court and
even the cases cited in the Commonwealth's brief support

without dispute the proposition that there is a gualified
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privilege for this type of material. Whether it's

confidential or not confidential is nol relevant because he

pelicy considerations are the same. I think the court is
i
well aware of those policy considerations. IT'm not going ;

to proleng this argument by running through each of them,
but just to highlight the main ones that the courts consider
in applying their balancing test is, Number 1, whether tLhe
press -- whether there will be a chilling effect on the
press, If a newspaper reporter is called to testify

against and impeach the very sources that provide her with

information. The courts have uniformly held that would be
the case.

Further, the courts have recognized that to the
extent that newspaper reporters are compelled to testify in |

trials where information is otherwise available and makes the

bress appear in the eyes of the public subjective and not
objective and to be taking sides in the dispute.

This also has a chilling effect on the press, and
I think -- just to sum up the policy, which is contained ang
set forth in all the cases, Justice Powell's guote in the
United States Supreme Court case of Brantzburg v. layes
really sums it up when he says the press is not to be
annexed as the investigative arm of the government.

I think we all know that newspaper reporters

investigate cases that are high profile cases. If the

et )
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court is to allow thelr compelled testimony, to allow i
production of notes, then it seems that the first subpoana g
that would go out in these cases either from the defense

counsel or the Commonwealth's Attorney would be to {he

Newspaper reporier. This would create a serious burden on

the press. Courts have recognized that, so the courts have

guashed similar subpoenas.

Now, once the court recognizes the gualified First
Amendment. privilege, the only decision left for the defendant
is this balancing approach. We have before us a First
Amendment concern on the one hand which can only be
ocutweighed when there is a compelling need and there are no
alternative sources for such information.

Here, Your Honor, we have the statements, the
eyewlliness ftestimony of the victim himself. We have the
eyewitness testimony of an auxiliary police officer wha was
no more than a few feet away from this. Officer Grindstaff
wito 1s up in New York saw the whole thing happen. Re
apparently reported it to Internal Affairs. Rased on that,
they tecok disciplinary action.

He's been consistent in his eyewitness accounts of
what happened.

There's a third eyewitness as well, and that's
Officer Kensil -- I believe her name is ~- who was out there

with the defendant at the time that this occurred.
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The long and short of it, Your Honor, i& Lhere
-~ there are threc eyewitnesses to this alleged avent,
testimony that the Commonwealth seeks to procure through
Mrs, Waltz is to put her on the stand and allow her to
recite alleged admissions by the defendant such as, "I

slapped him on the face and said why did you run? That

kind of stunid," or, "1 kicked him even though I didntt

there was -- whether someone got slapped or might have

The issue
in the arrest cof the suspect.
are the eyewitnesses Lthat were there that saw it happen,
that's the other alternative sources that provide the s
information

of Mrs. Waltz.

subpoena should be quashed at this time,

Mr. Cummings.

MR, CUMMINGS: vour Honor, the Commonweallh

submits

s5a

10

18

The

Wall

kick
him very hard when my officer was helping to randcuff him."

vour Honor, the issue in this case 1s not whether

gotten roughed up a little bit in the course of an arrest,
is whether the amount of force used was excessive

The people thalt know that

and

me

that +he Commonwealth seeks through the subpoena

Based on that, based on the balancing test and the

ywrior cases that we have cited, it's our position that the
I / -

THE COURT: ALl right. Thank you, Mr. Singer.

that 1s balderdash. First of all, the Commonwealih

would submit thalt the -- Mr. Singer's characterization of

3
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L the case Jlaw in thig case again continues to grossly

2 overstate the cases, and we would invite the court's

4] attention to reading them. Mr. Singer cites, offers for

e

q SR . - : y : . -~ - B .
' | dicta as having some kind of force of law, and his

5 speculation as to Judge Merhige we submit is totally
8§ 1 inappropriate. We ask the court to look at the precise
i language in -~ which he cites from Judge Merhige which is,

8 to the extent that this court's decision in Gilbert

9 conflicts with Steelhammer, the approach of Gilbert is
10 abandoned. 1f you lock at the hearing en banc, Your Honor,
1 there is nothing to support the -~ Mr..Singer's proposition
12 here in that decision en banc.

13 We would submit to the court there is no

4 gualified privilege to a newspaper reporter to be compelled
15 to testify by subpoena where there is no source qualified or
16 ungualified alleged. We're not talking about source of

V7 information, Your Honor. We're talking about thilis witness

18 testifying as to the defendant's confession. Mr. Singer
14 would like to dictate how the Commonwealth tries iis case

20 1 by submitting that there is no other alternative evidence

21 avallable upon which the Commonwealth can rely. Yes, there
22 1s other evidence, Your Honor; but there is no othex

23 evidence of a confession; and confession is the strongest

24 form of proof known to the law. Clearly 1it's material

25 evidence that's available to the Commonwealth. The
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Commonwealth is prepared to call Lieutenant Blevins and

sergeant. Vanderlielden ¢ gstablish for the record that

there is no other admission or confession by the defendant .
Your Honor, we would submit that the court never

reaches the threshold question here, the balancing test

here, because the threshold guestion is, Is there a

privilege? And we would submit that just as in the

Supreme Court case that began this, the Brantzburg v. layes,

the press is trying to put a burden on the Commonwealth

that it doesn't have here. You don't even reach it. If

you do reach it, Your Honor, we would submit that applying

that threshold test isn't relevant. I1t's a confession.
It's absolutely material, it's outcome determinative. Is

there any other source or alternative to that evidence?
No, there is not. There is no other evidence of that
confession; and lastly when you apply the balancing test,
where there is no confidential source, the balance goes in
favor of the Commonwealth.

Clearly, Your Honor, that's the law. We submit
you never reach it; but if you do, the Commonwealth wins.

For the record we would state, Your Honor, the
Commonwealth bhelieves that without that confession, that the
Commonwealth cannot prove its case.

(Pause)

THE COURT: A1l right. We are goling to issue an
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order to gquash the subpoena.

MR, CUMMINGS: Yyour Honor, may the Commonwealin
note its appeal since it's on constitutional grounds?

THE COURT: You may.

My. Singer, prepare the order, please.

ME. SINGER: 1 will, Youx Honor. Thank you.

MR, CUMMINGS: Your Honor, I will contact
Mr. Slipow. The Commonwealth dees intend to pursue the
appeal, so it will affect the trial date.

THE COURT: Okay.

{(The hearing was concluded at 12:23 p.m.)
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REPORTER'S CERTIRFICATE

STATE OF VIRGINIA,
CITY OF VIRGINIA BEACH, to-wit:

I, Ronald Graham, court reporter, certify that the
foregoing is & correct transcript of the proceedings had
before the said court on the date aforementioned.

4
4 ,
Given under my hand this MKZﬁijday of Aﬁ%{g§%:éﬁ4‘ y

Court ﬁéport@r

[EEUU

] ;
- - / 7 7




HARA & HUBBARD
Y& AT Law 1

4w BUTE STHREET

VIRGINI A IN THE CTRCUIT COURT VFOR THE CITY OF VIRGINIA RTACH

g DOMMONWEALTH QO VIRGINITA,
Plaintrff

CaSE NO. 91-1729

Vo

RECOLK, VA, 23510
i
0G4} GRz-2675 i
i

|
1

VALFRIE 0. SWANSOXN,

Defendant

M OISSUED TO LYNN WALTZ
TRGINIAN-PILOT AXD THE LEDGER-STAR

IN RE: SUBPOENA DUCE
REPORTER FOR T

ORDER
THIS DAY came all partiss, by counsel, on notion of Lyvnn
Waltz, pursuant to her gualified First Awmendment privilege an o

issued to hopr on

Legy

journalist, to guash the subpoena ducg
behalf of the defendant in the above-captioned matter;

WHEREFORE, having heard the arguments of oounsel apd

having considered the Memoranda and authoritles submitted by ths

parties;

5 Lecun

The Court is of the opinion that the subpoena du

regquiring Ms, Waltz to produce her notes and rcecords regarding an

interview of an alleged co-conspiravor of defendant does not meet
1

the crateria set forth in Brown v. Commonwealth, 214 Va. 73L, 264

S.E.24 425 (1974 for those rare cases when the reporter's
qualified First Amendment newsgathering priviiege must vield to the
defendant's due process vight to  compel disclosure of  such

testinony of Lvnn Waltz

e

1

)

information; the issue of whethar

concerning the substance of her interview with co-defendant. 3isn
tyial 1s reserved for Jater decizion

Marcotrte, can be conpelied st tyo
EXHIBIT

of the court.




Tt is therefore ORDERED, ADJUDGED and DECREED that cha

Motion to Ouash the subpocena duces tecun shall be and the same

hereby 1s granted for the reasons st forth v this Court at the

hearing in the above-caplioned natter on Septenbar 4, 19%1.

ENTER th <m@7 5 'fwdd voof  NPed 7emm é e 16891,

AT e

WE ASK FOR THIS: \
K)%?’l(f \8/{ fg_

of counsel, L}nn z
SEEN AXR--OHILCLEDR TO:

= ) W

Of courseio—gefs

L\S(n ney

Efdlrm‘m:)m«?(,c Tth's (A

~~ndtobea TRUE COPY

of record in my custody.
J. Coris Fruit, Clerkl Bﬂ Va.
Cireyit-Court, Virginia

BY:

Deputy Clerk

L 1 & HUBRARD

™ .,,,.A“.\'.': AT LAW

4 WL UTE STREET

MIFOLI, VA, 23510

Wwoay 62226745 i
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CHARLES EDUARD ropd
Det

stencgranhic

April 12, 1987,

APPEARANCES :

VIRCINTS . IN THE Co

above-entitled cause before Hon. Ceorge Vakos, Judze, on

RCULT COURT ¥FoP THL CILTY ofF VIRCINIA mz.rw

RECOPD

353

R i R )

Cranscrint of proceedings had in rhe

'r., Robert J. Seidel, Jr.,
Assistant Commonwealth's Attornev.

My, Ashton H. Pully, Jr.,
attornev for cthe defendant.

EXHIBIT

% L

Donu, Geaham & Associales
REGISTERED PROFELSIONAL REMPGRTERS
VIRGINIA HEACH Al‘:“D ACCOMAC, VIMGINLA

ELIZABETH CiYY, MORTH CARGLINA
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Comronwealoh.

THE Court. There must nor e any.
TR, PULLY I coint our char § have received

noching from rhe Commonwealth,
THE COUPT: Have you nut it on for hearing so ¢hac
the Court, by order, can direct the Comrenwealih to provide

this information?

#RLOPULLY . This morning.
THE COUPT. I think you have got the carv in fronr

of the horse as far as the motion for vroducrion is concerned.

FRLOPULLY All righot, sir.

THE COUPRT: From what vou are rtelline me, it is a
matter of witnesses thar rhe Commonwealith has. If rhe

reporter merely interviewed those witnesses, 1 don't see
anytning there that would be compelling z2s far as the need
for this information over and above her right to report these
matters without being required to divulge: the sources or anv
other information.

MR. PULLY:  All right, sir.

THE COUR™: Maybe that should be put on the back
burner at this point. I just can't conceive of anv

situation where you have the names of everyone that she

interviewed and it is all hearsay since she was not a witness.

L just can't conceive of any situation whare vou have che

right to require her to produce such names. You can go ocut

Bonn, Graham & Associates
AEGISTERED PROFESSIONAL AEPORYERS
VIRGINIA BEACH ‘ANO ACCOMAC, VIRGINIA

CLAZADETH CtTY. NORTH CARGLINA
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and interview cherm, ID thev den't wanre ro talk o wou, whta

I ' !
| is one ol the vroblems we run inro in 3ll cases.

i AU thiz veinc, I don't chink 1 pneed ro feay fros !
! i
| . - : N

anyone egise. The motion e summons the repavier and hery !
I ;
| i

vecorcs and interviews, iF thev are recovaed, 1s to Lo

denied,

{
MROOPULLY . I note my exception on the recovd.
THE Couwnr. Idon'tc know if 'y, Seidel isg Drevaved
to --
!
MR. SEITEL: In reference to the metion to gquash |

the indictment and discoverv, 1 think “r. Sciorvino could hesr

handle that.

THE COURT. Ye will have to wait for him ro Coime
along.
FRLOSHUMADINE . L note that Landmark seers o do {
i

better when I don't say anything, Your Honor.

THE COURT: You filed a very long merorandum
concerning your opposition to the motion. I read chrough
most of irt,

MR OSHUMADINE . I understand that.

THE COQURT . I agree with what you say. That is
the law. There mustc bhe 3 compelling reason wherebv rhere

is ne other source and there would ke a denial of due Process
and a fair and imparcial trial.

MR OSUHUMADIRNE . Thank vou.

-

fMann, Grahom & Associafes
REGISYYRED PROFESGIONAL ARERORTERS
VIRGINIA [!E:ACH Ahf‘ﬂ ACCOMAL, NMIRCIING A
ELIZADETH CITY NORTH C AROLIMNA
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BRAD WILLIAM HARRISON :

IN THE GENERAL DISTRICT COURYT OF THE CITY OF
MEWPORT NEWS

PROCEZDINGS

Before The Honorable W. Robert Phelpé, Jr., Judge

Newport News, Virginia

February 28, 1979,

[

APPEARANCES: Messrs. Hudgins & Neale ,
By: Mr, Richard W, Hudgins, appearin
on behalf of the defendant.

Messrs. Kaufman & Oberndorfer
By: Mr. Conrad M. Shumadine,appearing
in re: Subpoena issued to Jim

Jennings,

(No Appearance on behalf of the
Commonwealth.)

EXHIBIT
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afterward relative to the facts, He does have an
interest once he does that. It s the exerc;se
of his duty, it's the exerciso of his judgment
and discretion there on the spot. We have an
independent person who is not involved in that
exercise of judgment and who is purely disinterestec,
We have né'other way from that category

to present a witness with that impartiality,

THE COURT: All right, sir.

It seems to me the issue is whether or pot
he is an alternative source within the meaning of
the law. I think that really is what I have to
decide and I think even counsel for Mr. Jennincs
¢an concede thera are circumstances under which the
newspaper people may be required top testify, whie
means they may be required to testify., T don't
believe he is the only pfoper source-from which to
obtain the information which You seek. And while
the condition before and after may be relevant T
don't gsee that that is g determining factor in
whether or not the defendants may have committed
the acts with which they are charged.

Under those circumstances I feel compelled'
to guash the process and to relieve the witress

from the necessity of emalning to testify in ¢nig

CRUNT REPORTCRS. 17 ¢ - NORF2LUK VIRSINIA

— R s e
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MR, HUDGINS: Would you consider
suspencing that judoment and after hearing the
casg make thait decision in face of those facts
that we develop at that point? I don't think we
can projaect our entire case here at this postursa
and have it tried in the abstract and I think that
after you heard the evidence I would hope that You
would see the cogency of our position. |

THE COURT: TIf I understand it correctly
what youwould anticipate he would testify to is
that he saw tacks in the road before and tacks in
the road after the arrest?

MR. HUDGINS: Yes, sir,

THE CQURT: That really is the one fact
that you anticipate that he would be able <o
testify?

MR. HUDGING: I do, yes, sir. And that
would be in contradictory evidence to other evidence
that will be presented and that'é his position -
what he saw on the scene. We're not going into his |
journalistic privileges at all in developing that
fact. It's in the act of his employmert that he wag
there,

THE COURT: Mr, Hudgins, let me say thisg:

COURT REFORTERS G - NORFOLK VIRGINIA




VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF PORTSHOUTH

KAREN LYNNE BANGEL HIRSCHFELD,
plalneiff, S : .

v, © C-76-352

ﬁICi’J‘.RD MARSHALL HIRSCHFELD, . :
Defendant. :

I RE: SUBPOENA ISSUED TO
HICHAEL D'ORSO

ORDER

THIS DAY cama Michael D'Orso, by counsel, and moved ;
_this Honorable Court to enter an Order, pursuant to his qualified
First Amandment privilege as a journalist, guashing the subpaena
issued on bahalf of the plaint{ff in the above-captioned matter.
: WHEREUPON, after hearing the arguments of counsel and the
'Court being otharwise duly advinmed in the premises, it iu
‘hereby -
ORDERED, ADJUDGED and DECREED that the Motlon to Quash

.Subpoena Issued to Michasl D'Orse be, and the same hereby is,

-granted and Michael D'Orso shall not ba required to testify st

0

the hearing in the above-capticned mattar before this Honorable

Court on Friday, Aprlll 29, 1981 at 10:00 a.m., ;é'r*ﬂ( o4 sa’s 7/?(!//5"7&_
7he putp IRt Ten /5 )?jef_ necess ary ir e Asspo-
st gL He rSsves Aefre Cogr 7 gAd upgn phie ;
At s citd in SoppeT BEF GRe O of

7 026? , 1983,

WE ASK FOR THIS:

Counat zor Hic%aﬁ DiOrao
1,

A u/W %7 Y/ ‘ |
| 4, COPY, TESTE;%ER M.q?oNOS, CLEHS i

e

TR aanad |

EXHIBIT




