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1 
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

KARL OLSON (SBN 104760) 
QWALYNE E. LAWSON (SBN 304494) 
CANNATA, O’TOOLE, FICKES & ALMAZAN LLP 
100 Pine Street, Suite 350 
San Francisco, CA 94111 
Telephone:  (415) 409-8900 
Facsimile:   (415) 409-8904  

Attorneys for Plaintiff  
American Small Business League 

UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

AMERICAN SMALL BUSINESS 
LEAGUE 

Plaintiff, 

vs. 

DEPARTMENT OF DEFENSE 

Defendant. 

Case No. 

COMPLAINT FOR DECLARATORY and 
INJUNCTIVE RELIEF UNDER 
FREEDOM OF INFORMAION ACT (5 
U.S. C. 552(a)(3)(A) 

INTRODUCTION 

1. This Complaint seeks information which will educate the public about whether

government programs intended to help small businesses are really doing so.  Plaintiff American 

Small Business League (“Plaintiff” or “ASBL”) seeks disclosure under the Freedom of 

Information Act (“FOIA”), 5 U.S.C  § 552, of the most recent comprehensive subcontracting 

plans submitted to the United States Department of Defense (“Defendant” or “DoD”) under its 

Comprehensive Subcontracting Plan Test Program by BAE Systems and GE Aviation.  

JURISDICTION AND VENUE 

2. This Court has subject matter jurisdiction over this action pursuant to 5 U.S.C. §§
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2 
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

552(a)(4)(B) and 28 U.S.C. §1331. 

3. Venue is proper pursuant to 5 U.S.C. § 552(a)(4)(B) because Plaintiff resides in

Petaluma (Sonoma County), in the Northern District of California. 

PARTIES 

4. Plaintiff is the American Small Business League (“ASBL”), an organization

incorporated in California which has its principal place of business in Sonoma County, California. 

ASBL is a national organization whose core mission is to research and focus public attention on 

whether government programs intended to help “small” businesses (i.e. those with 10 or 20 

employees) are really doing so, or whether they are being misused by the government and large 

businesses to help large businesses (i.e. those with over 1,000 employees).  ASBL focuses on that 

issue and also works generally to otherwise promote the interests of small business. ASBL’s 

interests include the review of evolving federal and state government policies and procedures to 

determine whether they are really helping small businesses or whether they are being exploited by 

large businesses who are not the intended beneficiaries of such programs. 

5. Defendant United States Department of Defense (“DoD”) is an “agency” within

the meaning of 5 U.S.C. § 552(f). 

FACTUAL BACKGROUND 

FOIA Request Number 14-F-0919 

6. On May 30, 2014, pursuant to FOIA, ASBL requested records from the DoD

consisting of: 

The most recent master comprehensive subcontracting plan submitted by BAE 
System for participation in the Comprehensive Subcontracting Plan Test Program 
for the Department of Defense. 

A copy of ASBL’s FOIA request is attached as Exhibit A. 

7. On June 6, 2014, DoD responded to ASBL’s FOIA request via email stating, in

pertinent part: 

We will be unable to respond to your request within the FOIA’s 20 day statutory time 
period as there are unusual circumstances which impact on our ability to quickly process 

Case 3:18-cv-01979   Document 1   Filed 03/30/18   Page 2 of 70
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3 
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

your request. These unusual circumstances are: (a) the need to search for and collect 
records from a facility geographically separated from this office; (b) the potential volume 
of records responsive to your request; and (c) the need for consultation with one or more 
other agencies or DoD components having a substantial interest in the determination or 
the subject matter of records. For these reasons, your request has been placed in our 
complex processing queue and will be working in the order the request was received. Our 
current administrative workload is 1,520 open requests. 

A copy of DoD’s response is attached as Exhibit B. 

8. On August 1, 2014, ASBL appealed DoD’s delay in fulfilling its FOIA request. A

copy of the appeal is attached hereto as Exhibit C. The government’s FOIA reference number for 

this request is 14-F-0919. 

9. On August 29, 2014, DoD sent a letter stating that the request was still being

processed with due diligence. A copy of this letter is attached hereto as Exhibit D. 

10. On March 17, 2016, DoD responded to ASBL’s FOIA request by producing one

heavily redacted document entitled “Comprehensive Small Business Subcontracting Plan BAE 

Systems.” In the letter DoD stated that responsive information was redacted  and withheld 

pursuant to Exemption 4 of FOIA, 5 U.S.C. § 552(b)(4), which refers to withholding of records 

related to trade secrets and other confidential business information. 

A copy of this letter and the attached document are attached hereto as Exhibit E. 

11. On March 31, 2016, ASBL submitted an administrative appeal of DoD’s decision

to heavily redact the document.  ASBL’s appeal pointed out, among other things, that the records 

produced should not have been redacted because  they  are not true trade secrets or confidential 

business information and should be (and always have been) readily available to the public.  

A copy of the appeal is attached hereto as Exhibit F. 

12. On April 22, 2016, DoD sent a letter stating that it was unable to complete ASBL’s

appeal within the statutory time requirement. 

A copy of DoD’s letter is attached hereto as Exhibit G. 

13. Thereafter, ASBL did not receive any further response from DoD in response to its

May 30, 2014 request or its March 31, 2016 administrative appeal. 

// 
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4 
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

FOIA Request Number 15-F-0568 

14. On November 6, 2014, ASBL submitted another FOIA request to the DoD, which

sought: 
 The most recent comprehensive subcontracting plan submitted by GE Aviation for 
participation in the Comprehensive Subcontracting Plan Test Program through the 
Department of Defense. 

A copy of this request is attached hereto as Exhibit H. 

15. After not receiving a response to its November 6, 2014 FOIA request, ASBL sent

DoD a letter regarding the lack of response to its November 6, 2014 request and again requested 

GE Aviation’s most recent subcontracting plan.  

A copy of this letter is attached hereto as Exhibit I. 

16. In January 2015, ASBL and the DoD exchanged emails regarding whether ASBL

should amend its request in order to best obtain the information it sought. ASBL declined to 

amend. 

A copy of this email chain is attached hereto as Exhibit J. 

17. On December 27, 2016, DoD responded to ASBL’s November 6, 2014 request

stating that some of the information requested must be withheld pursuant to 5 U.S.C. § 552(b)(4). 

A copy of this letter is attached hereto as Exhibit K. 

18. On January 26, 2017, ASBL submitted an administrative appeal of  DoD’s

December 26, 2016 denial.  

A copy of this appeal is attached hereto as Exhibit L. 

19. On February 15, 2017, the DoD responded to ASBL’s appeal acknowledging

receipt of the appeal and stating that it is unable to complete the appeal within the statutory time 

requirement. 

A copy of this letter is attached hereto as Exhibit M. 

20. On April 9, 2017, the DoD affirmed its initial partial denial of ASBL’s November

6, 2014 FOIA request. 

A copy of this letter is attached hereto as Exhibit N. 

// 
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5 
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

FIRST CAUSE OF ACTION 

Violations of the Freedom of Information Act 

for Wrongful Withholding of Agency Records 

21. Plaintiff incorporates by reference paragraphs 1-20.

22. DoD has wrongfully withheld documents requested by ASBL, and has failed to

comply with the statutory deadlines imposed by FOIA.  The exemption(s) from disclosure 

invoked by the DoD do not apply. ASBL requested public information which does not meet the 

definition of “trade secrets” or confidential information.  Disclosure of this information is 

essential to public monitoring of the spending of public money and whether programs intended to 

help small business are actually doing so. The records sought are not privileged or confidential 

under FOIA; in fact, the DoD has released such information in the past. Likewise, since DoD has 

released this category of information in the past, it cannot plausibly claim that release of the 

information to the public would cause cognizable harm under exemption 4 of FOIA. 

23. Finally, any embarrassment to DoD, the government more generally, or the

defense contractors from disclosure of the records to the public is not a cognizable harm under 

exemption 4 of FOIA and does not justify withholding the records. 

24. ASBL has exhausted its administrative remedies with respect to DoD’s wrongful

withholding of the requested records. 

25. Plaintiff is entitled to declaratory and injunctive relief and an order from the Court

compelling DoD to release and disclose, unredacted, the requested documents. 

PRAYER FOR RELIEF 

WHEREFORE, ASBL prays that this Court: 

A. Declare that the records sought are public under 5 U.S.C. section 552 and must be 

disclosed, and issue an order compelling DoD  to fulfill the subject FOIA requests 

within 15 days  and to disclose all responsive documents in their entirety, without 

redactions; 

B. Alternatively, that this Court conduct an in camera review to determine whether 

any parts of the Records have been properly redacted or whether they are properly  
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6 
COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

public, and thereafter order such records disclosed without redactions; 

C. Order DoD to prepare a “Vaughn index” describing in detail any withheld 

documents pursuant to Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973); 

D. Provide for expeditious proceedings in this action pursuant to 28 U.S.C. section 

1657; 

E. Award ASBL its costs and attorneys’ fees incurred in this action; and 

F. Grant such other relief as the Court may deem just and proper.  

Dated: March 30, 2018 CANNATA, O’TOOLE, FICKES & ALMAZAN LLP 

By: /s/ Karl Olson         
       KARL OLSON 
       Attorneys for Plaintiff  
       AMERICAN SMALL BUSINESS LEAGUE 
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