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&OHRSDWUD�5HFRUGV��,QF�
V���&OHRSDWUD���DIILOLDWH�LV�PDNLQJ�D�PRYLH�DERXW�/\Q\UG�

6N\Q\UG
V������SODQH�FUDVK���,Q�DGGLWLRQ�WR�UHYLHZLQJ�DOO�RI�WKH�ZULWWHQ�PDWHULDO�WKDW�&OHRSDWUD�

FRXOG�ILQG��LW�LQWHUYLHZHG�/\Q\UG�6N\Q\UG�PHPEHU�$UWLPXV�3\OH�DERXW�WKH�SODQH�FUDVK���3\OH�KDV�

JLYHQ�QXPHURXV�LQWHUYLHZV�DERXW�WKH�EDQG�DQG�WKH�SODQH�FUDVK��DSSDUHQWO\�ZLWKRXW�DQ\�REMHFWLRQV�

IURP�3ODLQWLIIV���3\OH�GLG�QRW�ZULWH��GLUHFW��RU�SURGXFH�WKH�ILOP��WKH�EHJLQQLQJ�RI�ZKLFK�ZLOO�

LQFOXGH�DQ�H[SOLFLW�GLVFODLPHU�VWDWLQJ�WKDW�QHLWKHU�/\Q\UG�6N\Q\UG�QRU�DQ\�PHPEHU�RI�WKH�EDQG�

KDV�DXWKRUL]HG�WKH�ILOP���3ODLQWLIIV�EULQJ�RQO\�D�VLQJOH�FODLP�DJDLQVW�&OHRSDWUD���WKH\�DOOHJH�WKDW�

WKH�ILOP�YLRODWHV�D�VHWWOHPHQW�DJUHHPHQW�LQ�D������FLYLO�DFWLRQ�WR�ZKLFK�&OHRSDWUD�ZDV�QRW�D�

SDUW\���7KH�VHWWOHPHQW�DJUHHPHQW�ZDV�PHPRULDOL]HG�LQ�D�&RQVHQW�'HFUHH���3ODLQWLIIV
�VROH�FODLP�LV�

DV�PHULWOHVV�DV�LWV�UHTXHVW�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ��

1R�/LNHOLKRRG�RI�6XFFHVV�RQ�WKH�0HULWV���)LUVW��WKH�EHGURFN�RI�WKH�$PHULFDQ�OHJDO�

V\VWHP�LV�WKDW�D�SDUW\�LV�QRW�ERXQG�E\�D�MXGJPHQW�LQ�D�FDVH�WR�ZKLFK�LW�ZDV�QRW�D�SDUW\���7KLV�

SULQFLSOH�LV�SDUWLFXODUO\�VWURQJ�ZKHQ�LW�FRPHV�WR�FRQVHQW�GHFUHHV��WKH�VRXUFH�RI�ZKLFK�DUH�WKH�

SDUWLHV
�FRQVHQW�DV�RSSRVHG�WR�REOLJDWLRQV�LPSRVHG�E\�ODZ���&OHRSDWUD�LV�QRW�ERXQG�E\�WKH�

&RQVHQW�'HFUHH�EHFDXVH�LW�ZDV�QRW�D�SDUW\�WR�WKH������DFWLRQ���6HFRQG��&OHRSDWUD�KDV�QRW�

YLRODWHG�WKH�&RQVHQW�'HFUHH�EHFDXVH�WKH�'HFUHH�H[SOLFLWO\�SHUPLWV�3\OH�WR�GLVFXVV�WKH�EDQG�DQG�

LWV�PHPEHUV�ZKHQ�UHODWLQJ�KLV�H[SHULHQFHV���$V�IDU�DV�ZH�DUH�DZDUH��3ODLQWLIIV�KDYH�QRW�UDLVHG�DQ\�

REMHFWLRQ�WR�WKH�QXPHURXV�LQWHUYLHZV�WKDW�3\OH�KDV�JUDQWHG�LQ�WKH�SDVW��DQG�WKHUH�LV�QR�EDVLV�IRU�

3ODLQWLIIV�WR�VWDUW�GRLQJ�VR�QRZ���7KLUG��&OHRSDWUD�KDV�D�)LUVW�$PHQGPHQW�ULJKW�WR�SXEOLVK�WKH�

ILOP���)RXUWK��HYHQ�LI�WKH�&RQVHQW�'HFUHH�FRXOG�EH�UHDG�WR�SURKLELW�WKLUG�SDUWLHV�IURP�SXEOLVKLQJ�

ERRNV��DUWLFOHV��DQG�ILOPV�WKDW�XVH�D�/\Q\UG�6N\Q\UG�PHPEHU�DV�D�VRXUFH��VXFK�D�UHDGLQJ�ZRXOG�

FRQVWLWXWH�DQ�XQFRQVWLWXWLRQDO�SULRU�UHVWUDLQW�RI�VSHHFK���7KH�KHDY\�SUHVXPSWLRQ�DJDLQVW�SULRU�
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UHVWUDLQWV�FDQ�RQO\�EH�RYHUFRPH��LI�DW�DOO��E\�LQWHUHVWV�WKDW�ULVH�WR�WKH�OHYHO�RI�GLUHFW�DQG�

LPPHGLDWH�WKUHDWV�WR�QDWLRQDO�VHFXULW\���3ODLQWLIIV
�VSHFXODWLYH�FRQFHUQV�DERXW�ORVW�ER[�RIILFH�VDOHV�

RI�D�PRYLH�WKDW�WKHUH�LV�]HUR�HYLGHQFH�ZLOO�HYHU�EH�PDGH�FDQQRW�MXVWLI\�D�SULRU�UHVWUDLQW��

2QO\�&OHRSDWUD�:LOO�6XIIHU�,UUHSDUDEOH�+DUP���3ODLQWLIIV�KDYH�KDG����\HDUV�WR�PDNH�D�

PRYLH�DERXW�WKH������SODQH�FUDVK�EXW�KDYH�IDLOHG�WR�GR�VR���)RU�WKH�ILUVW�WLPH��WKH\�FODLP�LQ�

FRQFOXVRU\�IDVKLRQ�WKDW�WKH\�KDYH��VHOHFWHG��D�SURGXFHU���7KHUH�LV�]HUR�HYLGHQFH�WKDW�WKH\�KDYH�

KLUHG�DQ\RQH�WR�PDNH�WKH�ILOP��WKDW�WKH\�KDYH�D�VFULSW��RU�WKDW�WKH\�KDYH�WKH�ILQDQFLDO�UHVRXUFHV�WR�

PDNH�VXFK�D�ILOP���6XFK�FRQFOXVRU\�DQG�VSHFXODWLYH�HYLGHQFH�FDQQRW�VXSSRUW�LUUHSDUDEOH�KDUP���

%HFDXVH�&OHRSDWUD�LV�JRLQJ�WR�H[SOLFLWO\�DGYLVH�YLHZHUV�DW�WKH�RXWVHW�RI�WKH�ILOP�WKDW�LW�KDV�QRW�

EHHQ�DXWKRUL]HG�E\�WKH�EDQG�RU�DQ\�RI�LWV�PHPEHUV��WKHUH�LV�QR�ULVN�RI�FRQVXPHU�FRQIXVLRQ���$QG�

3ODLQWLIIV�FDQQRW�VHULRXVO\�EH�DUJXLQJ�WKDW�&OHRSDWUD
V�LQWHUYLHZ�RI�3\OH�ZLOO�VRPHKRZ�FDXVH�

WKHP�UHSXWDWLRQDO�KDUP�LQ�OLJKW�RI�WKH�IDFW�WKDW��XQGHU�WKH�&RQVHQW�'HFUHH��3\OH�LV�RQH�RI�WKH�FRUH�

PHPEHUV�RI�/\Q\UG�6N\Q\UG���,Q�FRQWUDVW��HYHQ�D�WHPSRUDU\�SURKLELWLRQ�RQ�WKH�UHOHDVH�RI�WKH�ILOP�

FRQVWLWXWHV�LUUHSDUDEOH�KDUP�EHFDXVH��>W@KH�ORVV�RI�)LUVW�$PHQGPHQW�IUHHGRPV��HYHQ�IRU�PLQLPDO�

SHULRGV�RI�WLPH��XQTXHVWLRQDEO\�FRQVWLWXWHV�LUUHSDUDEOH�LQMXU\����Elrod v. Burns������8�6�������

������������

7KH�EDODQFH�RI�KDUGVKLSV�DQG�SXEOLF�LQWHUHVW�VLPLODUO\�IDYRUV�GHQLDO�RI�WKH�SUHOLPLQDU\�

LQMXQFWLRQ�VRXJKW�E\�3ODLQWLIIV��

67$7(0(17�2)�)$&76�

/\Q\UG�6N\Q\UG�DQG�,WV�&RYHUDJH�LQ�WKH�0HGLD�

$V�WKH�&RXUW�LV�DZDUH��WKH�URFN�EDQG�/\Q\UG�6N\Q\UG�SRSXODUL]HG�WKH�6RXWKHUQ�URFN�

JHQUH�LQ�WKH�����V���7KH�EDQG�WRXUHG�DOO�RYHU�WKH�ZRUOG��UHOHDVHG�PXOWLSOH�SODWLQXP�UHFRUGV��DQG�

5ROOLQJ�6WRQH�PDJD]LQH�KDV�QDPHG�LWV�GHEXW�RQH�RI�WKH�����JUHDWHVW�DOEXPV�RI�DOO�WLPH���:KLOH�
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RQ�WRXU�LQ�������WKH�SODQH�LQ�ZKLFK�WKH�EDQG�ZDV�IO\LQJ�UDQ�RXW�RI�JDV�DQG�FUDVKHG���)RXQGLQJ�

PHPEHUV�RI�WKH�EDQG�5RQQLH�9DQ�=DQW�DQG�6WHYH�*DLQHV��DPRQJ�RWKHUV��ZHUH�NLOOHG�LQ�WKH�FUDVK���

/\Q\UG�6N\Q\UG�ZDV�LQGXFWHG�LQWR�WKH�5RFN�DQG�5ROO�+DOO�RI�)DPH�RQ�0DUFK�����������

3XEOLF�LQWHUHVW�LQ�WKH�EDQG�KDV�FRQWLQXHG�WR�WKLV�GD\���7KHUH�KDYH�EHHQ�PXOWLSOH�ILOPV�

DERXW�/\Q\UG�6N\Q\UG�DQG�LWV�KLVWRU\��LQFOXGLQJ�Lynyrd Skynyrd: Uncivil War���������D�9+��

ILOP�ZULWWHQ�DQG�QDUUDWHG�E\�-DNH�7DSSHU��Sweet Home Alabama: The Southern Rock Saga�

��������E\�WKH�%%&��DQG�Gone With the Wind: The Remarkable Rise and Tragic Fall of Lynyrd 

Skynyrd���������ZKLFK�LV�QHDUO\�WKUHH�KRXUV�ORQJ���0D\����������'HFODUDWLRQ�RI�%ULDQ�3HUHUD�

��3HUHUD�'HFOU���������

7KHUH�KDYH�DOVR�EHHQ�VHYHUDO�ERRNV�ZULWWHQ�DERXW�WKH�EDQG�DQG�WKH�IDWHIXO�SODQH�FUDVK��

LQFOXGLQJ�Whiskey Bottles and Brand-New Cars: The Fast Life and Sudden Death of Lynyrd 

Skynyrd�E\�0DUN�5LERZVN\���������Turn It Up! My Years with Lynyrd Skynyrd: Love, Life, and 

Death, Southern Style�E\�/\Q\UG�6N\Q\UG�WRXU�PDQDJHU�DQG�SODQH�FUDVK�VXUYLYRU�5RQ�(FNHUPDQ�

��������The Last Tour: Love, Laughter, and Tears: In Memory of Ron Eckerman�E\�&DURO\Q�'D\�

��������DQG�Lynyrd Skynyrd: Remembering the Free Birds of Southern Rock�E\�*HQH�2GRP�

���������0D\����������'HFODUDWLRQ�RI�-DUHG�&RKQ���&RKQ�'HFOU����������7KHUH�LV�HYHQ�D�ZHEVLWH�

GHYRWHG�WR�WKH�/\Q\UG�6N\Q\UG�SODQH�FUDVK��ZZZ�WHQQHVVHHFRQFHUWV�FRP�SODQHFUDVK��ODVW�

DFFHVVHG�0D\������������

&OHRSDWUD�DQG�,WV�0RWLRQ�3LFWXUH�

'HIHQGDQW�&OHRSDWUD�5HFRUGV���&OHRSDWUD���LV�D�UHFRUG�ODEHO�WKDW�DOVR�SURGXFHV�ILOPV�

DERXW�PXVLFDO�JURXSV��PXVLFLDQV��DQG�HYHQWV�WKDW�KDYH�KLVWRULFDO�LPSRUWDQFH�LQ�URFN�KLVWRU\���

�3HUHUD�'HFOU���������,Q�-XQH�������&OHRSDWUD�HQJDJHG�-DUHG�&RKQ��D�GLUHFWRU�DQG�VFUHHQZULWHU��WR�

ZULWH�DQG�GLUHFW�D�ILOP�DERXW�WKH�WKUHH�RU�IRXU�GD\�SHULRG�VXUURXQGLQJ�WKH�/\Q\UG�6N\Q\UG�SODQH�
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FUDVK�LQ������WLWOHG�Street Survivor: The Story of the Lynyrd Skynyrd�Plane Crash��WKH��0RWLRQ�

3LFWXUH�����Id�������

/\Q\UG�6N\Q\UG�KDV�EHHQ�EHVHW�E\�WUDJHG\��DQG�VHYHUDO�RULJLQDO�PHPEHUV�KDYH�GLHG�LQ�

WKH�\HDUV�IROORZLQJ�WKH�SODQH�FUDVK��LQFOXGLQJ�$OOHQ�&ROOLQV��/HRQ�:LONHVRQ��DQG�%LOO\�3RZHOO���

2QH�RI�WKH�UHPDLQLQJ��RULJLQDO��PHPEHUV�RI�/\Q\UG�6N\Q\UG�LV�LWV�IRUPHU�GUXPPHU�$UWLPXV�

3\OH��ZKR�ZDV�RQ�WKH�EDQG
V�WRXULQJ�SODQH�GXULQJ�WKH�FUDVK�LQ������EXW�VXUYLYHG����&RKQ�'HFOU����

������:LWK�RWKHU�PHPEHUV�RI�WKH�EDQG��3\OH�ZDV�LQGXFWHG�LQWR�WKH�5RFN�DQG�5ROO�+DOO�RI�)DPH�LQ�

��������

7R�IXUWKHU�WKH�KLVWRULFDO�DFFXUDF\�RI�WKH�0RWLRQ�3LFWXUH��&OHRSDWUD�SODQQHG�WR�KDYH�3\OH�

DVVLVW�ZLWK�WKH�ZULWLQJ�RI�WKH�VFULSW����3HUHUD�'HFOU���������,Q�VXPPHU�������3ODLQWLIIV�FRPSODLQHG�

DERXW�3\OH
V�UROH�LQ�WKH�ILOP��DQG�WR�DGGUHVV�WKHLU�FRQFHUQV��&OHRSDWUD�UHPRYHG�3\OH�IURP�DQ\�

LQYROYHPHQW�ZLWK�ZULWLQJ�DQ\�SDUW�RI�WKH�VFULSW���Id���,QVWHDG��&RKQ�REWDLQHG�DOO�RI�WKH�

LQIRUPDWLRQ�WKDW�KH�ZDV�DEOH�WR�REWDLQ�DERXW�WKH�SODQH�FUDVK����&RKQ�'HFOU�������������+H�XWLOL]HG�

ERRNV��ILOPV��DUWLFOHV��LQWHUYLHZV�FRQGXFWHG�E\�WKLUG�SDUWLHV��DQG�ZHEVLWHV���0U��&RKQ�DOVR�

FRQVXOWHG�'HDQ�*RRGPDQ��D�KLVWRULDQ�ZKR�KDV�ZULWWHQ�H[WHQVLYHO\�DERXW�WKH�FUDVK���Id���������

$QG�KH�LQWHUYLHZHG�3\OH���Id���������$OWKRXJK�&RKQ�H[KDXVWLYHO\�UHVHDUFKHG�WKH�KLVWRU\�RI�WKH�

SODQH�FUDVK��KH�LV�WKH�VROH�DXWKRU�RI�WKH�VFULSW�IRU�WKH�0RWLRQ�3LFWXUH���Id��������

3\OH�GLG�QRW�ZULWH�WKH�VFULSW�IRU�WKH�0RWLRQ�3LFWXUH��KH�ZLOO�QRW�EH�FUHGLWHG�DV�WKH�ZULWHU��

GLUHFWRU��RU�SURGXFHU�RI�WKH�ILOP��DQG�KH�KDV�QR�LQSXW�DV�WR�KRZ�WKH�ILOP�LV�PDGH��LWV�FRQWHQW��RU�LWV�

ILQDO�FXW����3HUHUD�'HFOU����������3\OH�LV�D�ZLWQHVV�WR�WKH�/\Q\UG�6N\Q\UG�SODQH�FUDVK�ZKR�&RKQ�

LQWHUYLHZHG��DQG�WKHUH�DUH�IHZ�RWKHU�OLYLQJ�H\HZLWQHVVHV�WR�WKDW�HYHQW��

3\OH�KDV�WROG�KLV�VWRU\�RI�WKH�SODQH�FUDVK�DQG�LQYROYHPHQW�ZLWK�/\Q\UG�6N\Q\UG�WR�WKH�

SXEOLF�QXPHURXV�WLPHV��DSSDUHQWO\�ZLWKRXW�REMHFWLRQ�IURP�3ODLQWLIIV��LQFOXGLQJ��
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D�� D����PLQXWH�LQWHUYLHZ�ZLWK�3\OH�RQ�+RZDUG�6WHUQ
V�UDGLR�VKRZ�RQ�-DQXDU\�
����������DERXW�DPRQJ�RWKHU�WKLQJV�WKH�SODQH�FUDVK��
KWWSV���ZZZ�\RXWXEH�FRP�ZDWFK"Y �GW,,6K�\O<��ODVW�DFFHVVHG�0D\�����
��������3\OH�KDG�SUHYLRXVO\�GLVFXVVHG�WKH�SODQH�FUDVK�ZLWK�6WHUQ�\HDUV�
EHIRUH���Artimus Pyle, Former Lynyrd Skynyrd, Recalls That Horrible 
Day��+RZDUG�6WHUQ�6KRZ��)HE�������������available at�
KWWSV���ZZZ�KRZDUGVWHUQ�FRP�VKRZ�����������WKDW�IDWHIXO�QLJKW�
5XQGRZQ*DOOHU\0RGHO�����������

E�� D����PLQXWH�LQWHUYLHZ�ZLWK�3\OH�RQ�WKH�'-�(GGLH�:LQWHUV�UDGLR�VKRZ�RQ�
-DQXDU\�����������KWWSV���ZZZ�\RXWXEH�FRP�ZDWFK"Y *OW*/��4N4V��ODVW�
DFFHVVHG�0D\������������DQ�H[FHUSW�RI�ZKLFK�GLVFXVVLQJ�WKH�SODQH�FUDVK�LV�
DOVR�DYDLODEOH�RQ�<RX7XEH��
KWWSV���ZZZ�\RXWXEH�FRP�ZDWFK"Y F;.<$G'-�%Z��ODVW�DFFHVVHG�0D\�
������������

F�� D�-XQH����������LQWHUYLHZ�ZLWK�3\OH�DYDLODEOH�RQ�<RX7XEH��VHH�
KWWSV���ZZZ�\RXWXEH�FRP�ZDWFK"Y �O��1'=1��Z��ODVW�DFFHVVHG�0D\�����
��������

G�� D�1RYHPEHU���������LQWHUYLHZ�ZLWK�3\OH�DYDLODEOH�RQ�<RX7XEH��
KWWSV���ZZZ�\RXWXEH�FRP�ZDWFK"Y F�QDRR(&�,4��ODVW�DFFHVVHG�0D\�����
�������DQG��

H�� D������0RGHUQ�'UXPPHU�LQWHUYLHZ�ZLWK�3\OH�DYDLODEOH�RQ�<RX7XEH��
KWWSV���ZZZ�\RXWXEH�FRP�ZDWFK"Y H$�S�-P�KT<��ODVW�DFFHVVHG�0D\�����
�������

�&RKQ�'HFOU�����������

:KLOH�WKH�0RWLRQ�3LFWXUH�LV�FRQFHUQHG�ZLWK�WKH������SODQH�FUDVK��LW�ZLOO�QRW�XVH�

UHFRUGLQJV�RI�WKH�PXVLF�RI�/\Q\UG�6N\Q\UG�RU�DQ\�VRQJV�ZULWWHQ�E\�WKH�EDQG����3HUHUD�'HFOU����

������$QG�&OHRSDWUD�LQWHQGV�WR�SODFH�FDUGV�LQ�WKH�RSHQLQJ�FUHGLWV�RI�WKH�ILOP�WKDW�PDNH�FOHDU�WKDW�

LW�ZDV�QRW�DXWKRUL]HG�E\�/\Q\UG�6N\Q\UG��RU�DQ\�FXUUHQW�RU�IRUPHU�PHPEHU�RI�/\Q\UG�6N\Q\UG���

�&RKQ�'HFOU���������

7KH�&RQVHQW�'HFUHH�DQG�3ODLQWLIIV
�9LRODWLRQ�RI�,W�

7KH�SXUSRVH�RI�Grondin v. Rossington������)��6XSS�������6�'�1�<����������WKH�������

$FWLRQ����ZDV�WR�UHVROYH�ZKLFK�YHUVLRQ�RI�WKH�/\Q\UG�6N\Q\UG�EDQG�KHOG�WKH�ULJKWV�WR�LWV�QDPH���

Id.�DW�������7KH�&RQVHQW�'HFUHH�UHVROYHG�WKLV�GLVSXWH��PDNLQJ�FOHDU�ZKR�KDG�ZKLFK�ULJKWV�WR�WKH�



� �

EDQG
V�QDPH���7KH�&RQVHQW�'HFUHH�H[SOLFLWO\�DXWKRUL]HV�3\OH�WR�XVH�WKH��/\Q\UG�6N\Q\UG��QDPH�

DQG��UHODWHG�PDWWHUV��ZKHQ�H[SORLWLQJ�KLV�RZQ�OLIH�VWRU\��LQ�DQ\�PHGLXP����

(DFK� RI� WKH� ,QGLYLGXDO� 'HIHQGDQWV�� 5RQQLH
V� (VWDWH� DQG� *DLQHV
�
(VWDWH� VKDOO� KDYH� WKH� ULJKW� WR� H[SORLW� KLV� �RU� ZLWK� UHVSHFW� WR� WKH�
(VWDWHV��WKH�DSSOLFDEOH�GHFHGHQW
V��RZQ�UHVSHFWLYH�OLIH�VWRU\�LQ�DQ\�
PDQQHU�RU�PHGLXP��LQFOXGLQJ�ZLWKRXW�OLPLWDWLRQ��LQ�ERRNV�RU�RWKHU�
SULQW� SXEOLFDWLRQV� DQG� LQ� WKHDWULFDO� IHDWXUH� RU� WHOHYLVLRQ� PRWLRQ�
SLFWXUHV�� ZLWKRXW� REOLJDWLRQ�� ILQDQFLDO� RU� RWKHUZLVH�� WR� DQ\� RWKHU�
SDUW\�KHUHWR���,Q�VXFK�FRQQHFWLRQ��HDFK�RI�WKH�IRUHJRLQJ�VKDOO�KDYH�
WKH� ULJKW� WR� UHIHU� WR� �/\Q\UG� 6N\Q\UG�� DQG� UHODWHG� PDWWHUV� WR�
GHVFULEH� DQG� SRUWUD\� KLV� H[SHULHQFH�V�� ZLWK� �/\Q\UG� 6N\Q\UG���
SURYLGHG�WKDW�QR�VXFK�H[SORLWDWLRQ�RI�OLIH�VWRU\�ULJKWV�LV�DXWKRUL]HG�
ZKLFK�SXUSRUWV� WR�EH� D�KLVWRU\�RI� WKH� �/\Q\UG�6N\Q\UG��EDQG�� DV�
RSSRVHG�WR�WKH�OLIH�VWRU\�RI�WKH�DSSOLFDEOH�LQGLYLGXDO���

�&RQVHQW�'HFUHH���������

7KH�&RQVHQW�'HFUHH�SODFHV�FHUWDLQ�UHVWULFWLRQV�RQ�WKH�XVH�RI�WKH��/\Q\UG�6N\Q\UG��QDPH�

LQ�FRQQHFWLRQ�ZLWK�OLYH�PXVLFDO�SHUIRUPDQFHV��LQFOXGLQJ�WKDW��WZR�RI�WKH�IROORZLQJ�IRXU�

PXVLFLDQV�VKDOO�DOVR�DSSHDU�RQ�VWDJH�DFWLYHO\�SHUIRUPLQJ�IRU�VXEVWDQWLDOO\�WKH�HQWLUH�FRQFHUW���

3\OH��>/HRQ@�:LONHVRQ��>:LOOLDP@�3RZHOO�DQG�>(G@�.LQJ�����&RQVHQW�'HFUHH������F��LL��%����

/\Q\UG�6N\Q\UG�KDV�EHHQ�RQ�WRXU�VLQFH�)HEUXDU\��������0D\����������'HFODUDWLRQ�RI�

'RQDOG�&RQNOLQ�([��$���7KH�WRXULQJ�EDQG�LQFOXGHV�*DU\�5RVVLQJWRQ��-RKQQ\�9DQ�=DQW��5LFNH\�

0HGORFNH��0DUN��6SDUN\��0DWHMND��0LFKDHO�&DUWHOORQH��-RKQQ\�&ROW��3HWHU�.H\V��'DOH�.UDQW]�

5RVVLQJWRQ�DQG�&DURO�&KDVH���Id��DW�([��%���,W�GRHV�QRW�LQFOXGH�3\OH��:LONHVRQ��3RZHOO�RU�.LQJ�±�

DW�OHDVW�WZR�RI�ZKLFK�DUH�UHTXLUHG�E\�WKH�&RQVHQW�'HFUHH�WR�SDUWLFLSDWH�HDFK�WLPH�WKH�EDQG�

SHUIRUPV���7KXV��LW�DSSHDUV�WKDW�WKDW�3ODLQWLIIV�KDYH�EHHQ�LJQRULQJ�WKH�&RQVHQW�'HFUHH�IRU�VRPH�

WLPH����

$5*80(17�

3UHOLPLQDU\�LQMXQFWLRQV�DUH��H[WUDRUGLQDU\�DQG�GUDVWLF�UHPHG>LHV@�WKDW�VKRXOG�QRW�EH�

JUDQWHG�XQOHVV�WKH�PRYDQW��E\�D�FOHDU�VKRZLQJ��FDUULHV�WKH�EXUGHQ�RI�SHUVXDVLRQ����Alzheimer's 
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Found. of Am., Inc. v. Alzheimer's Disease & Related Disorders Ass'n, Inc.��1R�����FY������

�5:6��������:/����������DW�
���6�'�1�<��-XQH������������6ZHHW��-������

7KH�PRYLQJ�SDUW\�PXVW�VKRZ������LUUHSDUDEOH�KDUP�DEVHQW�LQMXQFWLYH�UHOLHI������HLWKHU�D�

OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV��RU�D�VHULRXV�TXHVWLRQ�JRLQJ�WR�WKH�PHULWV�WR�PDNH�WKHP�D�IDLU�

JURXQG�IRU�WULDO��ZLWK�D�EDODQFH�RI�KDUGVKLSV�WLSSLQJ�GHFLGHGO\�LQ�WKH�SODLQWLII¶V�IDYRU��DQG�����WKDW�

WKH�SXEOLF
V�LQWHUHVW�ZHLJKV�LQ�IDYRU�RI�JUDQWLQJ�DQ�LQMXQFWLRQ����Red Earth LLC v. United States��

����)��G������������G�&LU�����������

7KH�VWDQGDUG�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ�LV�KLJKHU�ZKHUH�WKH�PRYDQW�VHHNV�WKH�XOWLPDWH�

UHOLHI�LQ�WKH�DFWLRQ����:KHUH�D�SODLQWLII�VHHNV�D�SUHOLPLQDU\�LQMXQFWLRQ�WKDW�ZRXOG�LQ�HIIHFW�JUDQW�

WKH�XOWLPDWH�UHOLHI��SODLQWLII�PXVW�VKRZ�D�
VXEVWDQWLDO
�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV�DQG�

PDNH�D�
VWURQJ
�VKRZLQJ�RI�LUUHSDUDEOH�KDUP�LI�WKH�SUHOLPLQDU\�LQMXQFWLRQ�LV�QRW�JUDQWHG����

Risenhooven v. Bayer Corp. Group Health Plan�����)��6XSS���G�����������6�'�1�<����������

Accord�N.Y. ex rel. Schneiderman v. Actavis PLC������)��G������������G�&LU���������

+HUH��3ODLQWLIIV�VHHN�WKH�VDPH�UHOLHI�SUHOLPLQDULO\�±�DQ�LQMXQFWLRQ�SUHYHQWLQJ�WKH�

SURGXFWLRQ��GLVWULEXWLRQ�DQG�GLVSOD\�RI�WKH�0RWLRQ�3LFWXUH�±�WKDW�WKH\�VHHN�XOWLPDWHO\���See�

&RPSODLQW�����������

,�� 3/$,17,))6�$5(�81/,.(/<�72�35(9$,/�21�7+(�0(5,76�

$�� 7KH�&RQVHQW�'HFUHH�&DQQRW�$SSO\�WR�&OHRSDWUD�5HFRUGV�%HFDXVH�,W�:DV�1RW�
D�3DUW\�WR�WKH������$FWLRQ�DQG�'LG�1RW�&RQVHQW�WR�WKH�'HFUHH�

3ODLQWLIIV
�VROH�FODLP�DJDLQVW�&OHRSDWUD�LV�WKDW�LW�YLRODWHG�WKH�&RQVHQW�'HFUHH���+RZHYHU��

&OHRSDWUD�ZDV�QRW�D�SDUW\�WR�WKH������$FWLRQ�DQG��DV�D�UHVXOW��LV�QRW�ERXQG�E\�WKH�&RQVHQW�'HFUHH�

WKDW�UHVROYHG�WKH�$FWLRQ��

$W�WKH�KHDUW�RI�RXU�OHJDO�V\VWHP�OLHV�WKH�SULQFLSOH�WKDW�D�SDUW\�LV�RQO\�ERXQG�E\�MXGJPHQWV�

LVVXHG�LQ�DFWLRQV�WR�ZKLFK�LW�LV�D�SDUW\��
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>,@W� LV� D� SULQFLSOH� RI� JHQHUDO� DSSOLFDWLRQ� LQ� $QJOR�$PHULFDQ�
MXULVSUXGHQFH�WKDW�RQH�LV�QRW�ERXQG�E\�D�MXGJPHQW�in personam�LQ�D�
OLWLJDWLRQ� LQ�ZKLFK�KH� LV�QRW�GHVLJQDWHG�DV�D�SDUW\�RU� WR�ZKLFK�KH�
KDV�QRW�EHHQ�PDGH�D�SDUW\�E\�VHUYLFH�RI�SURFHVV���7KLV�UXOH�LV�SDUW�
RI�RXU�GHHS�URRWHG�KLVWRULF�WUDGLWLRQ�WKDW�HYHU\RQH�VKRXOG�KDYH�KLV�
RZQ�GD\�LQ�FRXUW���$�MXGJPHQW�RU�GHFUHH�DPRQJ�SDUWLHV�WR�D�ODZVXLW�
UHVROYHV�LVVXHV�DV�DPRQJ�WKHP��EXW�LW�GRHV�QRW�FRQFOXGH�WKH�ULJKWV�
RI�VWUDQJHUV�WR�WKRVH�SURFHHGLQJV��

Martin v. Wilks������8�6����������±�����������VXSHUFHGHG�E\�VWDWXWH�����8�6�&��������H���Q���

EXW�RQO\�IRU�HPSOR\PHQW�UHODWHG�FODLPV���LQWHUQDO�TXRWDWLRQ�PDUNV�DQG�FLWDWLRQV�RPLWWHG����

Accord United States v. City of N.Y.������)��G������������G�&LU����������7KRVH�ZKR�DUH�QRW�

SDUWLHV�WR�D�FRQVHQW�GHFUHH�DUH�IUHH�WR�FKDOOHQJH�WKH�GHFUHH�DQG�DFWLRQV�WDNHQ�XQGHU�LW���� Cobalt 

Multifamily Inv'rs I, LLC v. Shapiro��1R�����&,9�������.0:�0+'�������:/����������DW�
��

�6�'�1�<��6HSW�������������GHQ\LQJ�PRWLRQ�WR�LVVXH�RUGHU�OLPLWLQJ�WKLUG�SDUWLHV
�ULJKWV�� 

7KLV�SULQFLSOH�DSSOLHV�HYHQ�PRUH�IRUFHIXOO\�WR�D�FRQVHQW�GHFUHH�WKDQ�LW�GRHV�WR�D�

WUDGLWLRQDO�MXGJPHQW�EHFDXVH�VXFK�D�GHFUHH��GRHV�QRW�GHWHUPLQH�WKDW�WKH�REOLJDWLRQV�DVVXPHG�E\�

WKH�SDUWLHV�DUH�UHTXLUHG�E\�ODZ��DQG��RIWHQ�LPSRVH>V@�ULJKWV�DQG�REOLJDWLRQV�JUHDWHU�WKDQ�WKRVH�

UHTXLUHG�E\�ODZ����Ass'n for Retarded Citizens of Connecticut, Inc. v. Thorne�����)��G����������

��G�&LU�����������%HFDXVH�WKH�WHUPV�RI�WKH�FRQVHQW�GHFUHH�ZHUH�YROXQWDULO\�DVVXPHG�UDWKHU�WKDQ�

OHJDOO\�LPSRVHG��WKHUH�LV�QR�EDVLV�IRU�H[WHQGLQJ�WKH�QHJRWLDWHG�RXWFRPH�WR�D�QRQSDUW\����Id.  

Accord Martin������8�6��DW�������$�FRXUW
V�DSSURYDO�RI�D�FRQVHQW�GHFUHH�EHWZHHQ�VRPH�RI�WKH�

SDUWLHV�WKHUHIRUH�FDQQRW�GLVSRVH�RI�WKH�YDOLG�FODLPV�RI�QRQFRQVHQWLQJ�LQWHUYHQRUV�����LQWHUQDO�

TXRWDWLRQ�PDUNV�RPLWWHG���Madison Square Garden Boxing, Inc. v. Shavers������)��G����������

�����G�&LU���������UHYHUVLQJ�LQMXQFWLRQ�LVVXHG�DJDLQVW�QRQ�SDUW\�WR�FRQVHQW�MXGJPHQW�EHFDXVH�

�>D@�MXGJPHQW�HQWHUHG�E\�FRQVHQW�DQG�VWLSXODWLRQ�LV�ELQGLQJ�XSRQ�WKH�FRQVHQWLQJ�SDUWLHV�RQO\����

�:KLOH�D�GLVWULFW�FRXUW�KDV�DXWKRULW\�WR�HQIRUFH�D�MXGLFLDOO\�DSSURYHG�FRQVHQW�GHFUHH�

DJDLQVW�WKH�SDUWLHV�WR�LW��D�GLVWULFW�FRXUW�WKDW�HQIRUFHV�WKH�GHFUHH�DJDLQVW�D�QRQSDUW\�DFWV�EH\RQG�LWV�
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MXULVGLFWLRQ�DQG�WKXV�EH\RQG�WKH�VFRSH�RI�WKH�$OO�:ULWV�$FW����Thorne�����)��G�DW������KROGLQJ�

WKDW�VWDWH�DJHQF\�ZDV�QRW�ERXQG�E\�FRQVHQW�GHFUHH�HQWHUHG�LQWR�E\�DQRWKHU�DJHQF\�RI�WKH�YHU\�

VDPH�VWDWH���

+HUH��&OHRSDWUD�ZDV�QRW�D�SDUW\�WR�WKH������$FWLRQ���,Q�IDFW��&OHRSDWUD�ZDV�QRW�IRUPHG�

XQWLO������DQG�GLG�QRW�HYHQ�H[LVW�DW�WKH�WLPH�RI�WKH������$FWLRQ���7KXV��&OHRSDWUD�LV�QRW�ERXQG�E\�

WKH�&RQVHQW�'HFUHH���2WKHU�WKDQ�WKH�&RQVHQW�'HFUHH��WKHUH�LV�QR�EDVLV�IRU�SURKLELWLQJ�&OHRSDWUD�

IURP�PDNLQJ�D�ILOP�DERXW�WKLV�EDQG���(YHQ�3ODLQWLIIV�DGPLW�WKDW��&OHRSDWUD�LV�IUHH�WR�PDNH�D�

PRYLH�FRQFHUQLQJ�/\Q\UG�6N\Q\UG��SURYLGHG�LW�GRHV�QRW�YLRODWH�RI�WKH�&RQVHQW�'HFUHH���

�-HQQHVV�5RVVLQJWRQ�'HFOU���������

%�� &OHRSDWUD�+DV�1RW�5XQ�$IRXO�RI�WKH�&RQVHQW�'HFUHH�

(YHQ�LI�&OHRSDWUD�ZHUH�VRPHKRZ�ERXQG�E\�WKH�&RQVHQW�'HFUHH��DQG�LW�LV�QRW���&OHRSDWUD�

KDV�QRW�YLRODWHG�WKH�&RQVHQW�'HFUHH���$OWKRXJK�3ODLQWLIIV�DWWHPSW�WR�KDQJ�WKHLU�KDW�RQ�QXPHURXV�

SURYLVLRQV�RI�WKH�'HFUHH��3O��%U��DW�������RQO\�SDUDJUDSK���SXUSRUWV�WR�DSSO\�WR�SHUVRQV�ZKR�ZHUH�

QRW�SDUWLHV�WR�WKH������$FWLRQ���3ODLQWLIIV�DUJXH�WKDW�&OHRSDWUD�YLRODWHG�SDUDJUDSK���E\��XVLQJ�WKH�

QDPH�/\Q\UG�6N\Q\UG������LL����DQG�XVLQJ�WKH��QDPH��OLNHQHVV��SRUWUDLW��SLFWXUH��SHUIRUPDQFHV�RU�

ELRJUDSKLFDO�PDWHULDO�RI��5RQQLH�9DQ�=DQW�RU�6WHYHQ�*DLQHV������LLL�����7KH�SXUSRVH�RI�WKH������

$FWLRQ�ZDV�WR�UHVROYH�ZKLFK�YHUVLRQ�RI�WKH�/\Q\UG�6N\Q\UG�EDQG�KHOG�WKH�ULJKWV�WR�LWV�QDPH���See�

Grondin v. Rossington������)��6XSS������������6�'�1�<����������7KH�&RQVHQW�'HFUHH�UHVROYHG�

WKLV�GLVSXWH��PDNLQJ�FOHDU�ZKR�KDG�ZKLFK�ULJKWV�WR�WKH�EDQG
V�QDPH����

7KH�&RQVHQW�'HFUHH�GRHV�QRW�SXUSRUW�WR�SURKLELW�WKLUG�SDUWLHV�IURP�LQWHUYLHZLQJ�SDUWLHV�WR�

WKH������$FWLRQ���7R�WKH�FRQWUDU\��LW�H[SOLFLWO\�DXWKRUL]HV�3\OH�WR�XVH�WKH��/\Q\UG�6N\Q\UG��QDPH�

DQG��UHODWHG�PDWWHUV��ZKHQ�H[SORLWLQJ�KLV�RZQ�OLIH�VWRU\��LQ�DQ\�PHGLXP����

(DFK� RI� WKH� ,QGLYLGXDO� 'HIHQGDQWV�� 5RQQLH
V� (VWDWH� DQG� *DLQHV
�
(VWDWH� VKDOO� KDYH� WKH� ULJKW� WR� H[SORLW� KLV� �RU� ZLWK� UHVSHFW� WR� WKH�
(VWDWHV��WKH�DSSOLFDEOH�GHFHGHQW
V��RZQ�UHVSHFWLYH�OLIH�VWRU\�LQ�DQ\�
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PDQQHU�RU�PHGLXP��LQFOXGLQJ�ZLWKRXW�OLPLWDWLRQ��LQ�ERRNV�RU�RWKHU�
SULQW� SXEOLFDWLRQV� DQG� LQ� WKHDWULFDO� IHDWXUH� RU� WHOHYLVLRQ� PRWLRQ�
SLFWXUHV�� ZLWKRXW� REOLJDWLRQ�� ILQDQFLDO� RU� RWKHUZLVH�� WR� DQ\� RWKHU�
SDUW\�KHUHWR���,Q�VXFK�FRQQHFWLRQ��HDFK�RI�WKH�IRUHJRLQJ�VKDOO�KDYH�
WKH� ULJKW� WR� UHIHU� WR� �/\Q\UG� 6N\Q\UG�� DQG� UHODWHG� PDWWHUV� WR�
GHVFULEH� DQG� SRUWUD\� KLV� H[SHULHQFH�V�� ZLWK� �/\Q\UG� 6N\Q\UG���
SURYLGHG�WKDW�QR�VXFK�H[SORLWDWLRQ�RI�OLIH�VWRU\�ULJKWV�LV�DXWKRUL]HG�
ZKLFK�SXUSRUWV� WR�EH� D�KLVWRU\�RI� WKH� �/\Q\UG�6N\Q\UG��EDQG�� DV�
RSSRVHG�WR�WKH�OLIH�VWRU\�RI�WKH�DSSOLFDEOH�LQGLYLGXDO���

�&RQVHQW�'HFUHH��������$W�QR�SRLQW�GLG�3\OH�FRQYH\�WKH�EDQG
V�VWRU\�ULJKWV�WR�&OHRSDWUD���7KXV��

WKH�&RQVHQW�'HFUHH�H[SOLFLWO\�DXWKRUL]HG�3\OH�WR�XVH�WKH�EDQG�DQG�LWV�PHPEHUV
�QDPHV�ZKHQ�

SURYLGLQJ�KLV�RZQ�ELRJUDSKLFDO�LQIRUPDWLRQ��

(YHQ�LI�WKH�'HFUHH�GLG�QRW�H[SOLFLWO\�SHUPLW�&OHRSDWUD�WR�LQWHUYLHZ�3\OH��DQ\�UHIHUHQFHV�WR�

WKH�EDQG�RU�LWV�PHPEHUV�ZRXOG�KDYH�FRQVWLWXWHG�D�QRPLQDWLYH�IDLU�XVH���7KH�WUDGHPDUN�ODZV�

FDQQRW�EH�XVHG��WR�SUHYHQW�WKH�SXEOLFDWLRQ�RI�DQ�XQDXWKRUL]HG�JURXS�ELRJUDSK\�RU�WR�FHQVRU�DOO�

SDURGLHV�RU�VDWLUHV�ZKLFK�XVH�WKHLU�QDPH����New Kids on the Block v. News Am. Pub., Inc.������

)��G������������WK�&LU���������SXEOLVKHU�DOORZHG�WR�XVH�PXVLFLDQV
�QDPH�IRU�PRQH\�JHQHUDWLQJ�

VXUYH\����6LPLODUO\���D�GHIHQGDQW�PD\�ODZIXOO\�XVH�D�SODLQWLII
V�WUDGHPDUN�ZKHUH�GRLQJ�VR�LV�

QHFHVVDU\�WR�GHVFULEH�WKH�SODLQWLII
V�SURGXFW�DQG�GRHV�QRW�LPSO\�D�IDOVH�DIILOLDWLRQ�RU�HQGRUVHPHQW�

E\�WKH�SODLQWLII�RI�WKH�GHIHQGDQW����Tiffany (NJ) Inc. v. eBay Inc.������)��G��������±�����G�&LU��

��������7R�WKH�H[WHQW�WKDW�3\OH�XVHG�DQ\�RI�WKH�3ODLQWLIIV
�QDPHV�LQ�KLV�LQWHUYLHZ�ZLWK�&OHRSDWUD��

KH�GLG�VR�EHFDXVH�LW�ZDV�WKH�RQO\�ZD\�WR�LGHQWLI\�VXFK�SHUVRQV�DQG��DV�D�UHVXOW��DQ\�XVH�RI�WKH�

QDPHV�FRQVWLWXWHG�D�QRPLQDWLYH�IDLU�XVH��

&�� &OHRSDWUD�+DV�D�)LUVW�$PHQGPHQW�5LJKW�WR�3XEOLVK�WKH�)LOP�

7KLV�LV�QRW�PHUHO\�D�FDVH�LQ�ZKLFK�WKH�GHIHQGDQW�KDV�QRW�EUHDFKHG�DQ\�REOLJDWLRQ�WKDW�LW�

KDV�WR�WKH�SODLQWLII���7KLV�LV�D�FDVH�LQ�ZKLFK�WKH�GHIHQGDQW�KDV�DQ�DIILUPDWLYH�FRQVWLWXWLRQDO�ULJKW�

WR�HQJDJH�LQ�WKH�VSHHFK�IRU�ZKLFK�LW�LV�EHLQJ�VXHG���LQ�SURGXFLQJ�DQG�UHOHDVLQJ�WKH�ILOP��&OHRSDWUD�
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LV�H[HUFLVLQJ�LWV�ULJKW�WR�PDNH�D�ILOP�DERXW�D�QHZVZRUWK\�HYHQW�IURP�WKH�SDVW��D�IRUP�RI�

FRQVWLWXWLRQDOO\�SURWHFWHG�IUHH�VSHHFK��

7KH�DSSOLFDWLRQ�RI�WKH�)LUVW�$PHQGPHQW
V�SURWHFWLRQV�WR�PRWLRQ�SLFWXUHV�KDV�EHHQ�

HVWDEOLVKHG�VLQFH�WKH�6XSUHPH�&RXUW
V�GHFLVLRQ�LQ�Joseph Burstyn, Inc. v. Wilson������8�6������

��������ZKHUH�WKH�&RXUW�UHFRJQL]HG�WKDW��>W@KH�LPSRUWDQFH�RI�PRWLRQ�SLFWXUHV�DV�DQ�RUJDQ�RI�

SXEOLF�RSLQLRQ�LV�QRW�OHVVHQHG�E\�WKH�IDFW�WKDW�WKH\�DUH�GHVLJQHG�WR�HQWHUWDLQ�DV�ZHOO�DV�WR�LQIRUP����

Id��DW�������7KH�&RXUW�DOVR�KHOG�WKDW�PRWLRQ�SLFWXUHV�DUH��ZLWKLQ�WKH�IUHH�VSHHFK�DQG�IUHH�SUHVV�

JXDUDQW\�RI�WKH�)LUVW�DQG�)RXUWHHQWK�$PHQGPHQWV����Id��DW������cf��Superior Films, Inc. v. Dep't 

of Educ. of State of Ohio, Div. of Film Censorship������8�6�������������������'RXJODV��-���

FRQFXUULQJ����0RWLRQ�SLFWXUHV�DUH�RI�FRXUVH�D�GLIIHUHQW�PHGLXP�RI�H[SUHVVLRQ�WKDQ�WKH�SXEOLF�

VSHHFK��WKH�UDGLR��WKH�VWDJH��WKH�QRYHO��RU�WKH�PDJD]LQH���%XW�WKH�)LUVW�$PHQGPHQW�GUDZV�QR�

GLVWLQFWLRQ�EHWZHHQ�WKH�YDULRXV�PHWKRGV�RI�FRPPXQLFDWLQJ�LGHDV������7KH�IDFW�WKDW�D�PRWLRQ�

SLFWXUH�LV�LQWHQGHG�DV�HQWHUWDLQPHQW�LV�LPPDWHULDO���See Schad v. Borough of Mt. Ephraim������

8�6������������������(QWHUWDLQPHQW��DV�ZHOO�DV�SROLWLFDO�DQG�LGHRORJLFDO�VSHHFK��LV�SURWHFWHG��

PRWLRQ�SLFWXUHV��SURJUDPV�EURDGFDVW�E\�UDGLR�DQG�WHOHYLVLRQ��DQG�OLYH�HQWHUWDLQPHQW��VXFK�DV�

PXVLFDO�DQG�GUDPDWLF�ZRUNV��IDOO�ZLWKLQ�WKH�)LUVW�$PHQGPHQW�JXDUDQWHH����cf��Hicks v. 

Casablanca Records������)��6XSS������������6�'�1�<���������GHQ\LQJ�SUHOLPLQDU\�LQMXQFWLRQ�

DQG�JUDQWLQJ�PRWLRQ�WR�GLVPLVV�FODLPV�DJDLQVW�ILFWLRQDO�ILOP�DQG�ERRN�DERXW�$JDWKD�&KULVWLH�

WLWOHG��$JDWKD����

7KH�DFW�RI�PDNLQJ�D�ILOP�LV�QHFHVVDULO\�LQFOXGHG�ZLWKLQ�WKH�)LUVW�$PHQGPHQW
V�JXDUDQWHH�

RI�IUHH�VSHHFK�ULJKWV���E.g.,�ACLU of Illinois v. Alvarez������)��G���������������WK�&LU��������

��7KH�ULJKW�WR�SXEOLVK�RU�EURDGFDVW�DQ�DXGLR�RU�DXGLRYLVXDO�UHFRUGLQJ�ZRXOG�EH�LQVHFXUH��RU�
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ODUJHO\�LQHIIHFWLYH��LI�WKH�DQWHFHGHQW�DFW�RI�making�WKH�UHFRUGLQJ�LV�ZKROO\�XQSURWHFWHG�«�WKHUH�LV�

QR�IL[HG�)LUVW�$PHQGPHQW�OLQH�EHWZHHQ�WKH�DFW�RI�FUHDWLQJ�VSHHFK�DQG�WKH�VSHHFK�LWVHOI����

7KHUH�FDQ�EH�QR�VHULRXV�GLVSXWH�WKDW�&OHRSDWUD�KDV�D�)LUVW�$PHQGPHQW�ULJKW�WR�SXEOLVK�WKH�

0RWLRQ�3LFWXUH��

'�� $Q�,QMXQFWLRQ�:RXOG�&RQVWLWXWH�DQ�,PSHUPLVVLEOH�3ULRU�5HVWUDLQW�

7KH�LQMXQFWLRQ�3ODLQWLIIV�VHHN�KHUH�DJDLQVW�&OHRSDWUD�ZRXOG�EH�DQ�XQFRQVWLWXWLRQDO�SULRU�

UHVWUDLQW���7KH�HVVHQFH�RI�SULRU�UHVWUDLQWV�DUH�WKDW�WKH\�JLYH��SXEOLF�RIILFLDOV�WKH�SRZHU�WR�GHQ\�XVH�

RI�D�IRUXP�LQ�DGYDQFH�RI�DFWXDO�H[SUHVVLRQ����Southeastern Promotions, Ltd. v. Conrad������8�6��

�������������������7HPSRUDU\�UHVWUDLQLQJ�RUGHUV�DQG�SHUPDQHQW�LQMXQFWLRQV²L�H���FRXUW�RUGHUV�

WKDW�DFWXDOO\�IRUELG�VSHHFK�DFWLYLWLHV²DUH�FODVVLF�H[DPSOHV�RI�SULRU�UHVWUDLQWV����Alexander v. 

United States������8�6�������������������

$�SULRU�UHVWUDLQW�RQ�H[SUHVVLRQ�FRPHV�ZLWK�D��KHDY\�SUHVXPSWLRQ��DJDLQVW�LWV�

FRQVWLWXWLRQDO�YDOLGLW\���Metro. Opera Ass'n, Inc. v. Local 100, Hotel Employees and Rest. 

Employees Int'l Union������)��G������������G�&LU����������>Z@KHQ�D�SULRU�UHVWUDLQW�WDNHV�WKH�IRUP�

RI�D�FRXUW�LVVXHG�LQMXQFWLRQ��WKH�ULVN�RI�LQIULQJLQJ�RQ�VSHHFK�SURWHFWHG�XQGHU�WKH�)LUVW�

$PHQGPHQW�LQFUHDVHV�����See also�Matter of Providence Journal Co.������)��G��������������VW�

&LU���������opinion modified on reh'g������)��G��������VW�&LU����������,Q�LWV�QHDUO\�WZR�FHQWXULHV�

RI�H[LVWHQFH��WKH�6XSUHPH�&RXUW�KDV�QHYHU�XSKHOG�D�SULRU�UHVWUDLQW�RQ�SXUH�VSHHFK�����Procter & 

Gamble Co. v. Bankers Trust Co.�����)��G������������WK�&LU���������opinion clarified��0D\����

��������,QGHHG��WKH�6XSUHPH�&RXUW�KDV�QHYHU�XSKHOG�D�SULRU�UHVWUDLQW>�@���

3URYLGHG�WKH�PDWHULDO�LV�QHLWKHU�REVFHQH�QRU�YLRODWHV�D�FRS\ULJKW��WKLV�VWURQJ�SUHVXPSWLRQ�

FDQ�EH�RYHUFRPH��ZKHQ�HLWKHU�QDWLRQDO�VHFXULW\�RU�DQ�LQGLYLGXDO
V�ULJKW�WR�D�IDLU�WULDO�LV�DW�VWDNH����

Matter of Providence Journal Co.������)��G�DW��������$OWKRXJK�3ODLQWLIIV�GR�QRW�DGGUHVV�WKH�SULRU�
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UHVWUDLQW�LVVXH��WKH\�PD\�DWWHPSW�WR�DUJXH�WKDW�WKHUH�DUH�VHYHUDO�JURXQGV�IRU�D�SULRU�UHVWUDLQW�KHUH���

,Q�IDFW��QR�VXFK�JURXQGV�H[LVW��

)LUVW��3ODLQWLIIV�PD\�DWWHPSW�WR�DUJXH�WKDW�SULYDF\�RU�UHSXWDWLRQDO�LQWHUHVWV�FDQ�VXSSRUW�D�

UHVWUDLQW����$Q�LQGLYLGXDO
V�ULJKW�WR�SURWHFW�KLV�SULYDF\�IURP�GDPDJH�E\�SULYDWH�SDUWLHV��DOWKRXJK�

PHULWLQJ�JUHDW�SURWHFWLRQ��LV�VLPSO\�QRW�RI�WKH�VDPH�PDJQLWXGH��DV�WKH�QDWLRQDO�VHFXULW\�W\SH�

FRQFHUQV�WKDW�FDQ�VXSSRUW�D�SULRU�UHVWUDLQW���Id.  �UHYHUVLQJ�SULRU�UHVWUDLQW�RQ�WKH�SXEOLFDWLRQ�RI�

PDWHULDO�WKDW�WKH�JRYHUQPHQW�KDG�REWDLQHG�LQ�YLRODWLRQ�RI�SULYDWH�FLWL]HQV
�)RXUWK�$PHQGPHQW�

ULJKWV����See also Nebraska Press Ass'n v. Stuart������8�6��������������������'HVLJQDWLQJ�WKH�

FRQGXFW�DV�DQ�LQYDVLRQ�RI�SULYDF\��WKH�DSSDUHQW�EDVLV�IRU�WKH�LQMXQFWLRQ�KHUH��LV�QRW�VXIILFLHQW�WR�

VXSSRUW�DQ�LQMXQFWLRQ�DJDLQVW�SHDFHIXO�GLVWULEXWLRQ�RI�LQIRUPDWLRQDO�OLWHUDWXUH�RI�WKH�QDWXUH�

UHYHDOHG�E\�WKLV�UHFRUG�����LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG����&RXUWV�ZLOO�QRW�HYHQ�UHVWUDLQ�

VSHHFK�WKDW�LV�GHIDPDWRU\���See�Near v. State of Minnesota ex rel. Olson������8�6��������������

��������KROGLQJ�VWDWXWH�WKDW�SHUPLWV�SULRU�UHVWUDLQW�RI�GHIDPDWRU\�PDWHULDO�XQFRQVWLWXWLRQDO���

Metro. Opera Ass'n, Inc. v. Local 100, Hotel Employees & Rest. Employees Int'l Union������)��G�

�����������G�&LU����������,QGHHG��IRU�DOPRVW�D�FHQWXU\�WKH�6HFRQG�&LUFXLW�KDV�VXEVFULEHG�WR�WKH�

PDMRULW\�YLHZ�WKDW��DEVHQW�H[WUDRUGLQDU\�FLUFXPVWDQFHV��LQMXQFWLRQV�VKRXOG�QRW�RUGLQDULO\�LVVXH�LQ�

GHIDPDWLRQ�FDVHV������

6HFRQG��3ODLQWLIIV�FODLP��LQFRUUHFWO\��WKDW�3\OH
V�ZLOOLQJQHVV�WR�EH�LQWHUYLHZHG�FRQVWLWXWHV�

D�EUHDFK�RI�KLV�FRQILGHQWLDOLW\�REOLJDWLRQV�WR�WKHP���+RZHYHU��FRXUWV�FRQVLVWHQWO\�ILQG�SULRU�

UHVWUDLQWV�FDQQRW�EH�VXSSRUWHG�E\�WKH�IDFW�WKDW�WKH�SXWDWLYH�VSHDNHU�REWDLQHG�WKH�LQIRUPDWLRQ�IURP�

D�VRXUFH�WKDW�ZDV�REOLJDWHG�WR�NHHS�WKH�LQIRUPDWLRQ�FRQILGHQWLDO���,Q�N.Y. Times Co. v. United 

States������8�6��������������WKH�6XSUHPH�&RXUW�UHMHFWHG�DQ\�SULRU�UHVWUDLQW�RQ�WKH�SXEOLFDWLRQ�RI�

FODVVLILHG�LQIRUPDWLRQ�EHFDXVH��>W@KH�JXDUGLQJ�RI�PLOLWDU\�DQG�GLSORPDWLF�VHFUHWV�DW�WKH�H[SHQVH�
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RI�LQIRUPHG�UHSUHVHQWDWLYH�JRYHUQPHQW�SURYLGHV�QR�UHDO�VHFXULW\�IRU�RXU�5HSXEOLF����Id.�DW�����

�%ODFN��-���FRQFXUULQJ����,Q�CBS, Inc. v. Davis������8�6���������������-XVWLFH�%ODFNPXQ��DFWLQJ�DV�

WKH�&LUFXLW�-XVWLFH��UHYHUVHG�D�ORZHU�FRXUW
V�LQMXQFWLRQ�DJDLQVW�WKH�SXEOLFDWLRQ�RI�D�YLGHR�RI�D�

PHDW�SDFNLQJ�SODQW�VXUUHSWLWLRXVO\�WDNHQ�E\�DQ�HPSOR\HH�HYHQ�WKRXJK�WKHUH�ZDV�HYLGHQFH�WKDW�WKH�

YLGHR�KDG�EHHQ�WDNHQ�XQODZIXOO\���Id��DW�������

,Q�Procter & Gamble Co. v. Bankers Trust Co.�����)��G���������������WK�&LU���������WKH�

FRXUW�UHMHFWHG�D�GLVWULFW�FRXUW
V�WHPSRUDU\�LQMXQFWLRQ�SURKLELWLQJ�WKH�SXEOLFDWLRQ�RI�GRFXPHQWV�

WKDW�ZHUH�WKH�VXEMHFW�RI�D�SURWHFWLYH�RUGHU���7KH�FRXUW�H[SODLQHG�WKDW��>W@KH�SULYDWH�OLWLJDQWV
�

LQWHUHVW�LQ�SURWHFWLQJ�WKHLU�YDQLW\�RU�WKHLU�FRPPHUFLDO�VHOI�LQWHUHVW�VLPSO\�GRHV�QRW�TXDOLI\�DV�

JURXQGV�IRU�LPSRVLQJ�D�SULRU�UHVWUDLQW����Id.�DW�������7KH�MXVWLILFDWLRQ�IRU�D�SULRU�UHVWUDLQW�ZDV�VR�

ZHDN�WKDW�WKH�GLVWULFW�FRXUW�QHYHU�ZRXOG�KDYH�LVVXHG�WKH�LQMXQFWLRQ��KDG�LW�HQJDJHG�LQ�WKH�SURSHU�

FRQVWLWXWLRQDO�LQTXLU\����See also�Ford Motor Co. v. Lane�����)��6XSS���G�����������(�'��0LFK��

�������LQWHUHVW�LQ�SURWHFWLQJ�WUDGH�VHFUHWV�LQVXIILFLHQW�WR�ZDUUDQW�SULRU�UHVWUDLQW���

7KLUG��3ODLQWLIIV�FODLP�WKDW��DEVHQW�DQ�LQMXQFWLRQ��WKH\�ZLOO�VXIIHU�ILQDQFLDO�LQMXU\���%XW��

FRXUWV�UHMHFW�DSSOLFDWLRQV�IRU�D�SULRU�UHVWUDLQW�SUHPLVHG�RQ�DQ�HFRQRPLF�KDUP���See�CBS������8�6��

DW�������UHYHUVLQJ�SUHOLPLQDU\�LQMXQFWLRQ�SUHPLVHG�XSRQ�HFRQRPLF�KDUP���Procter & Gamble�����

)��G�DW����������>&@RPPHUFLDO�VHOI�LQWHUHVW��LQVXIILFLHQW�WR�MXVWLI\�SULRU�UHVWUDLQW����(YHQ�LI�

HFRQRPLF�KDUP�FRXOG�EH�VXIILFLHQWO\�FDWDVWURSKLF�WR�ZDUUDQW�D�SULRU�UHVWUDLQW��DV�GLVFXVVHG�EHORZ��

WKH�KDUP�DOOHJHGO\�KHUH�LV�ZLOGO\�VSHFXODWLYH�DQG�RQO\�FHUWDLQ�DQG�LPPHGLDWH�KDUPV�FDQ�MXVWLI\�D�

SULRU�UHVWUDLQW���New York Times Co.������8�6��DW������6WHZDUW��-���FRQFXUULQJ���WR�VXSSRUW�SULRU�

UHVWUDLQW��PRYDQW�PXVW�VKRZ�WKDW�SXEOLFDWLRQ�ZRXOG��VXUHO\�UHVXOW�LQ�GLUHFW��LPPHGLDWH��DQG�

LUUHSDUDEOH�GDPDJH��WR�KLV�ULJKWV���
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)RXUWK��3ODLQWLIIV�PD\�SRLQW�WR�WKH�IDFW�WKDW�WKH�FRXUW
V�LQWHUHVW�LQ�HQIRUFLQJ�LWV�RUGHU�LQ�

WKH������$FWLRQ�MXVWLILHV�D�SULRU�UHVWUDLQW�LQ�WKLV�DFWLRQ���Crosby v. Bradstreet & Co�������)��G�

������G�&LU��������SUHFOXGHV�DQ\�VXFK�DUJXPHQW���7KHUH��WKH�GLVWULFW�FRXUW�HQWHUHG�D�FRQVHQW�

GHFUHH�SURKLELWLQJ�WKH�FRPSDQ\�WKDW�XOWLPDWHO\�EHFDPH�'XQ�	�%UDGVWUHHW�IURP�SXEOLVKLQJ�DQ\�

LQIRUPDWLRQ�DERXW�FHUWDLQ�SHUVRQV
�EXVLQHVV�DFWLYLWLHV���Id.�DW�������7KLUW\�\HDUV�ODWHU��WKH�GLVWULFW�

FRXUW�GHQLHG�D�PRWLRQ�WR�YDFDWH�WKH�GHFUHH��DQG�WKH�6HFRQG�&LUFXLW�UHYHUVHG��KROGLQJ�WKDW�WKH�

GHFUHH�ZDV�DQ�XQFRQVWLWXWLRQDO�SULRU�UHVWUDLQW��

:H�DUH�FRQFHUQHG�ZLWK�WKH�SRZHU�RI�D�FRXUW�RI�WKH�8QLWHG�6WDWHV�WR�
HQMRLQ�SXEOLFDWLRQ�RI�LQIRUPDWLRQ�DERXW�D�SHUVRQ��ZLWKRXW�UHJDUG�WR�
WUXWK��IDOVLW\��RU�GHIDPDWRU\�FKDUDFWHU�RI�WKDW�LQIRUPDWLRQ��6XFK�DQ�
LQMXQFWLRQ��HQIRUFHDEOH� WKURXJK� WKH�FRQWHPSW�SRZHU��FRQVWLWXWHV�D�
SULRU�UHVWUDLQW�E\�WKH�8QLWHG�6WDWHV�DJDLQVW�WKH�SXEOLFDWLRQ�RI�IDFWV�
ZKLFK� WKH� FRPPXQLW\� KDV� D� ULJKW� WR� NQRZ� DQG� ZKLFK� 'XQ� 	�
%UDGVWUHHW�KDG�DQG�KDV�WKH�ULJKW�WR�SXEOLVK��7KH�FRXUW�ZDV�ZLWKRXW�
SRZHU�WR�PDNH�VXFK�DQ�RUGHU��WKDW�WKH�SDUWLHV�PD\�KDYH�DJUHHG�WR�LW�
LV�LPPDWHULDO��

Id��DW�������7KH�FRXUW�LQYDOLGDWHG�WKH�WKLUW\�\HDU�ROG�FRQVHQW�GHFUHH�EHFDXVH��WKHUH�GRHV�QRW�VHHP�

WR�EH�DQ\�HTXLW\�LQ«�WKH�FRQWLQXDWLRQ�RI�DQ�LQMXQFWLRQ�ZKLFK�VKRXOG�QHYHU�KDYH�EHHQ�HQWHUHG�LQ�

WKH�ILUVW�SODFH����See also�Matter of Providence Journal������)��G�DW�������UHYHUVLQJ�FRQWHPSW�

FLWDWLRQ�ZKHQ�RUGHU�WKDW�ZDV�YLRODWHG�ZDV�DQ�XQFRQVWLWXWLRQDO�SULRU�UHVWUDLQW�RI�VSHHFK�����

+HUH��DV�LQ�Crosby��WR�WKH�H[WHQW�WKH�&RQVHQW�'HFUHH�SUHFOXGHV�WKLUG�SDUWLHV�OLNH�

&OHRSDWUD�IURP�SXEOLVKLQJ�LWV�ILOP��LW�FRQVWLWXWHV�DQ�XQFRQVWLWXWLRQDO�SULRU�UHVWUDLQW�RQ�VXFK�WKLUG�

SDUWLHV���$Q\�WHPSRUDU\�RU�SHUPDQHQW�LQMXQFWLRQ�LVVXHG�LQ�WKH�LQVWDQW�FDVH�ZRXOG�VLPLODUO\�

FRQVWLWXWH�DQ�XQODZIXO�SULRU�UHVWUDLQW��

)LQDOO\��UHDGLQJ�WKH�LQVWDQW�&RQVHQW�'HFUHH�DV�DQ�RUGHU�WKDW�UHVWUDLQV�WKH�VSHHFK�RI�WKLUG�

SDUWLHV�OLNH�&OHRSDWUD�ZRXOG�EH�SDUWLFXODUO\�LQDSSURSULDWH���7KH�&RQVHQW�'HFUHH�SHUPLWV�WKH�

SDUWLHV�WR�WKH������$FWLRQ�WR�DPHQG�WKH�'HFUHH�ZLWKRXW�OHDYH�RI�&RXUW����&RQVHQW�'HFUHH������

��7KH�SDUWLHV�KHUHWR�PD\�XQDQLPRXVO\�DJUHH�WR�DPHQG�WKHLU�UHVSHFWLYH�ULJKWV�DQG�REOLJDWLRQV�



� ��

SXUVXDQW�WR�WKLV�2UGHU��ZLWKRXW�VHHNLQJ�IXUWKHU�LQWHUYHQWLRQ�RI�WKH�&RXUW��SURYLGHG�VXFK�VKDOO�EH�

LQ�D�ZULWLQJ�VLJQHG�E\�DOO�SDUWLHV������7KXV��LI�WKH�&RQVHQW�'HFUHH�ZHUH�UHDG�WR�ELQG�WKLUG�SDUWLHV��

LW�ZRXOG�PHDQ�WKDW�WKH������$FWLRQ�SDUWLHV�FRXOG�LPSRVH�REOLJDWLRQV�RQ�WKLUG�SDUWLHV�ZLWKRXW�

REWDLQLQJ�WKH�FRQVHQW�RI�WKH�WKLUG�SDUWLHV�RU�WKH�DSSURYDO�RI�WKH�FRXUW���2QH�MXGJH�KDV�UHIHUUHG�WR�

VXFK�DQ�RUGHU�DV��OXGLFURXV����Procter & Gamble�����)��G�DW������0DUWLQ��-���FRQFXUULQJ���

7KHUH�LV�QR�UDWLRQDOH�IRU�SURKLELWLQJ�&OHRSDWUD
V�SXEOLFDWLRQ�RI�WKH�0RWLRQ�3LFWXUH�WKDW�

FDQ�ZLWKVWDQG�)LUVW�$PHQGPHQW�VFUXWLQ\��

,,�� 3/$,17,))6�+$9(�)$,/('�72�0$.(�$�67521*�6+2:,1*�2)�
,55(3$5$%/(�+$50�

7KH�6HFRQG�&LUFXLW�KDV�UHSHDWHGO\�QRWHG�WKDW��>S@HUKDSV�WKH�VLQJOH�PRVW�LPSRUWDQW�

SUHUHTXLVLWH�IRU�WKH�LVVXDQFH�RI�D�SUHOLPLQDU\�LQMXQFWLRQ�LV�D�GHPRQVWUDWLRQ�WKDW�LI�LW�LV�QRW�JUDQWHG�

WKH�DSSOLFDQW�LV�OLNHO\�WR�VXIIHU�LUUHSDUDEOH�KDUP�EHIRUH�D�GHFLVLRQ�RQ�WKH�PHULWV�FDQ�EH�UHQGHUHG����

Borey v. National Union Fire Ins. Co�������)��G����������G�&LU����������$��PHUH�SRVVLELOLW\�RI�

LUUHSDUDEOH�KDUP��LV�LQVXIILFLHQW�WR�MXVWLI\�WKH�GUDVWLF�UHPHG\�RI�D�SUHOLPLQDU\�LQMXQFWLRQ���Id���See 

also�Rodriguez v. DeBuono������)��G������������G�&LU�����������

3ODLQWLIIV
�LUUHSDUDEOH�LQMXU\�FODLPV�DUH�WKUHHIROG���)LUVW��WKH\�FODLP�WKDW�WKH\�DUH��DFWLYHO\�

HQJDJHG��LQ�WKH�GHYHORSPHQW�RI�D�FRPSHWLQJ�ILOP��DERXW�WKH�KLVWRU\�RI�/\Q\UG�6N\QUG���DQG�

�WKHUH�LV�D�OLPLWHG�DQG�XQFHUWDLQ�PDUNHW�IRU�PRWLRQ�SLFWXUHV�DERXW�WKH�EDQG��DQG�WKH�'HIHQGDQWV
�

SURGXFWLRQ�ZLOO�GLOXWH�WKH�PDUNHW��FDXVLQJ�LUUHSDUDEOH�LQMXU\�WR�WKH�3ODLQWLIIV
�ULJKW�WR�SURGXFH�DQG�

GLVWULEXWH�WKHLU�SURVSHFWLYH�PRWLRQ�SLFWXUH�����3O��%U��DW������6HFRQG��WKH\�FODLP�WKDW�WKHUH�LV�D�

VXEVWDQWLDO�ULVN�WKDW��FXVWRPHUV�ZLOO�EH�FRQIXVHG�DV�WR�WKH�VRXUFH�RI�WKH�0RWLRQ�3LFWXUH����Id���

7KLUG��WKH\�PDLQWDLQ�WKDW�WKHUH�LV��D�VXEVWDQWLDO�ULVN�RI�UHSXWDWLRQDO�KDUP�WR�WKH�3ODLQWLIIV�DV�D�

UHVXOW�RI��D��DQ\�REMHFWLRQDEOH�FRQWHQW�FRQFHUQLQJ�/\Q\UG�6N\Q\UG��5RQQLH�9DQ�=DQW��RU�6WHYHQ�
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*DLQHV�FRQWDLQHG�LQ�DQ�XQDXWKRUL]HG�YHUVLRQ���DQG���E��WKH�SRWHQWLDO�VSLOORYHU�HIIHFW�RI�3\OH
V�

VRUGLG�SHUVRQDO�KLVWRU\����Id��

$OO�WKUHH�RI�3ODLQWLIIV
�LUUHSDUDEOH�KDUP�DVVHUWLRQV�IDLO��

$�� 3ODLQWLIIV
�&RQFOXVRU\�$OOHJDWLRQV�DERXW�D�&RPSHWLQJ�)LOP�'R�1RW�:DUUDQW�
DQ�,QMXQFWLRQ�

7R�HVWDEOLVK�LUUHSDUDEOH�KDUP��3ODLQWLIIV�PXVW�GHPRQVWUDWH�LQMXU\��WKDW�LV�QRW�UHPRWH�RU�

VSHFXODWLYH�EXW�DFWXDO�DQG�LPPLQHQW��DQG�IRU�ZKLFK�D�PRQHWDU\�DZDUG�FDQQRW�EH�DGHTXDWH�

FRPSHQVDWLRQ����Worldwide Diamond Trademarks, Ltd. v. Blue Nile, Inc���1R�����&9������

�96%��������:/����������DW�
���6�'�1�<��1RY������������FLWLQJ�Tom Doherty Assocs., Inc. v. 

Saban Entm't, Inc������)��G����������G�&LU������������,W�LV�QRW�HQRXJK�IRU�D�PRYDQW�WR�GHPRQVWUDWH�

WKH�SRVVLELOLW\�RI�LUUHSDUDEOH�KDUP��WKH�PRYDQW�PXVW�VKRZ�WKDW�LW�LV�OLNHO\�WR�VXIIHU�LUUHSDUDEOH�

KDUP�LI�HTXLWDEOH�UHOLHI�LV�GHQLHG����Worldwide Diamond�������:/����������DW�
���FLWLQJ�JSG 

Trading Corp. v. Tray–Wrap, Inc�������)��G����������G�&LU������������

+HUH��3ODLQWLIIV
�RQO\�HYLGHQFH�WKDW�WKH\�DUH�SURGXFLQJ�D�FRPSHWLQJ�ILOP�LV�WKHLU�VWDWHPHQW�

WKDW��>Z@H�KDYH�VHOHFWHG�D�SURGXFHU�IRU�WKH�SURMHFW�DQG�DUH�PRYLQJ�IRUZDUG��  

�-HQQHVV�5RVVLQJWRQ�'HFOU���������3ODLQWLIIV�GR�QRW�FODLP�WKDW�WKH\�KDYH�HQJDJHG�WKH�VXSSRVHG�

SURGXFHU�RU�WKDW�WKH�SHUVRQ�LV�ZLOOLQJ�WR�ZRUN�RQ�VXFK�D�ILOP���7KH\�KDYH�QRW�HYHQ�LGHQWLILHG�WKH�

DOOHJHG�SURGXFHU���7KH\�GR�QRW�DSSHDU�WR�KDYH�UDLVHG�DQ\�PRQH\�WR�PDNH�WKH�ILOP���1RU�GR�WKH\�

DSSHDU�WR�KDYH�DFWRUV�RU�D�VFULSW���,Q�VKRUW��3ODLQWLIIV�KDYH�QRW�LGHQWLILHG�DQ\WKLQJ�WKDW�WKH\�KDYH�

GRQH�WR�FUHDWH�D�ILOP�RU�DQ\�HYLGHQFH�ZKDWVRHYHU�WKDW�WKH\�DUH�OLNHO\�WR�PDNH�VXFK�D�ILOP���$W�

PRVW��3ODLQWLIIV�KRSH�WR�PDNH�D�ILOP�VRPH�GD\���7KLV�W\SH�RI�FRQFOXVRU\�HYLGHQFH�LV�QRW�HQRXJK�

WR�ZLWKVWDQG�D�PRWLRQ�WR�GLVPLVV��QHYHUWKHOHVV�D�SUHOLPLQDU\�LQMXQFWLRQ�UHVWUDLQLQJ�VSHHFK���See 

Ascroft v. Iqbal������8�6��������������������7KUHDGEDUH�UHFLWDOV�RI�WKH�HOHPHQWV�RI�D�FDXVH�RI�

DFWLRQ��VXSSRUWHG�E\�PHUH�FRQFOXVRU\�VWDWHPHQWV��GR�QRW�VXIILFH������
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(YHQ�LI�3ODLQWLIIV�KDG�RIIHUHG�VXIILFLHQW�HYLGHQFH�WR�VXSSRUW�WKH�SURSRVLWLRQ�WKDW�WKH\�ZLOO�

DFWXDOO\�SURGXFH�D�ILOP��DQG�WKH\�KDYH�QRW���3ODLQWLIIV�KDYH�QRW�HYHQ�DWWHPSWHG�WR�VKRZ�KRZ�WKH�

0RWLRQ�3LFWXUH�ZRXOG�DIIHFW��OHW�DORQH�LPSDLU��WKHLU��ULJKW�WR�SURGXFH�DQG�GLVWULEXWH��WKHLU�

SURVSHFWLYH�ILOP���See Burroughs v. Metro-Goldwyn Mayer, Inc�������)��6XSS��������6�'�1�<����

aff'd������)��G��������G�&LU���������UHMHFWLQJ�SODLQWLII
V�VSHFXODWLYH�FODLP�WKDW�D�SRWHQWLDO�ILOP�

EDVHG�RQ��7DU]DQ��ZRXOG�QRW�EH�PDGH�E\�SODLQWLII
V�OLFHQVHH�LQ�DEVHQFH�RI�LQMXQFWLRQ�DVVXULQJ�

WKDW�OLFHQVHH�ZRXOG�KDYH�H[FOXVLYH�ULJKWV�WR��7DU]DQ�����&RXUWV�LQ�WKH�6HFRQG�&LUFXLW�KDYH�ORQJ�

KHOG�WKDW�DQ�LQMXU\�FRPSHQVDEOH�E\�PRQH\�GDPDJHV�LV�LQVXIILFLHQW�WR�HVWDEOLVK�LUUHSDUDEOH�KDUP���

E.g., CRP/Extell Parcel I, L.P. v. Cuomo������)HG��$SS[�������������G�&LU��������

��>1@RWZLWKVWDQGLQJ�DQ\�FRPSHQVDEOH�ORVVHV��D�PRYDQW�PXVW�SURYLGH�HYLGHQFH�WKDW�LW�LV�OLNHO\�WR�

VXIIHU�GDPDJH�WKDW�FDQQRW�EH�UHFWLILHG�E\�ILQDQFLDO�FRPSHQVDWLRQ�EHIRUH�D�GLVWULFW�FRXUW�PD\�

SURYLGHQWO\�H[HUFLVH�LWV�HTXLWDEOH�SRZHU�WR�JUDQW�LQMXQFWLYH�UHOLHI�����

$W�ERWWRP��WKLV�FRPSODLQW�LV�WKDW�WKHUH�LV�D��OLPLWHG�DQG�XQFHUWDLQ�PDUNHW�IRU�PRWLRQ�

SLFWXUHV��DERXW�/\Q\UG�6N\Q\UG��DQG�WKH�'HIHQGDQWV
�SURGXFWLRQ�ZLOO��GLOXWH�WKH�PDUNHW����%XW�

3ODLQWLIIV�KDYH�QRW�GHPRQVWUDWHG�WKDW�WKHUH�LV��LQ�IDFW��D��OLPLWHG�DQG�XQFHUWDLQ�PDUNHW��IRU�ILOPV���

7R�WKH�FRQWUDU\��&OHRSDWUD
V�ILOP�LV�DW�OHDVW�WKH�IRXUWK�ILOP�DERXW�/\Q\UG�6N\Q\UG����3HUHUD�'HFOU��

�������$QG�&OHRSDWUD
V�ILOP�IRFXVHV�RQ�WKUHH�RU�IRXU�GD\V�VXUURXQGLQJ�D�KLVWRULF�SODQH�FUDVK���

�&RKQ�'HFO���������&HUWDLQO\��WKH�IRXUWK�ILOP�DERXW�D�EDQG�FDQQRW�IRUHFORVH�WKH�PDUNHW�IRU�D�ILIWK�

ILOP�ZKHQ�WKH�IRXUWK�ILOP�LV�VR�QDUURZ�LQ�VFRSH��

8OWLPDWHO\��WKH�ODZ�UHTXLUHV�WKDW�3ODLQWLIIV�SURYLGH�VRPHWKLQJ�PRUH�WKDQ�WKHLU�VXEMHFWLYH�

EHOLHI�WKDW�WKH\�DUH�OLNHO\�WR�EH�GDPDJHG�EHIRUH�WKH\�ZLOO�EH�HQWLWOHG�WR�LQMXQFWLYH�UHOLHI����6XFK�

EHOLHI�DQG�VSHFXODWLRQ�GR�QRW�DPRXQW�WR�HYLGHQFH�RI�LUUHSDUDEOH�KDUP����Worldwide Diamond��

�����:/����������DW�
���
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%�� 3ODLQWLIIV
�&RQFOXVRU\�$OOHJDWLRQV�RI�&XVWRPHU�&RQIXVLRQ�'R�1RW�:DUUDQW�
DQ�,QMXQFWLRQ�

3ODLQWLIIV�FODLP�WKDW�WKHUH�LV�D�VXEVWDQWLDO�ULVN�WKDW��FXVWRPHUV�ZLOO�EH�FRQIXVHG�DV�WR�WKH�

VRXUFH�RI�WKH�0RWLRQ�3LFWXUH����6HWWLQJ�DVLGH�ZKHWKHU�WKH�FRQFHSW�RI�FXVWRPHU�FRQIXVLRQ�LV�

UHOHYDQW�DW�DOO�LQ�WKLV�QRQ�WUDGHPDUN�FDVH��3ODLQWLIIV�KDYH�QRW�H[SODLQHG�ZK\�WKH�DOOHJHG�

PDUNHWSODFH�FRQIXVLRQ�ZRXOG�FUHDWH�DQ\�KDUP�WR�WKHP��PXFK�OHVV�WKH�UHTXLUHG�OLNHOLKRRG�RI�

LUUHSDUDEOH�KDUP����

(YHQ�LI�WKHUH�ZDV�D�GDQJHU�RI�PDUNHWSODFH�FRQIXVLRQ�EHWZHHQ�&OHRSDWUD
V�ILOP�DQG�

3ODLQWLIIV
�VSHFXODWLYH�DQG�WKHRUHWLFDO�FRPSHWLQJ�ILOP��LW�ZRXOG�QRW�ULVH�WR�WKH�NLQG�RI�LUUHSDUDEOH�

KDUP�WKDW�ZRXOG�VXSSRUW�DQ�LQMXQFWLRQ���

0DUNHWSODFH� FRQIXVLRQ� EHWZHHQ� WZR� PRYLHV� «� GRHV� QRW� OHDG�
LQH[RUDEO\� WR� D� ILQGLQJ� RI� LUUHSDUDEOH� KDUP�� � ,Q� FRQWUDVW� WR� WKH�
SXUFKDVH�RI�DQ�H[SHQVLYH�FDPHUD��WKH�SXUFKDVH�RI�RQH�'9'�LV�QRW�
OLNHO\� WR�SUHFOXGH� WKH�SXUFKDVH�RI�DQRWKHU�� �$QG�XQOLNH�FRQIXVLRQ�
EHWZHHQ� WZR� FDPHUDV�� PDUNHWSODFH� FRQIXVLRQ� DERXW� WKH� DOOHJHG�
FRQQHFWLRQ� EHWZHHQ� WKHVH� PRYLHV� LV� QRW� DV� OLNHO\� WR� DIIHFW�
FRQVXPHU� MXGJPHQWV�DERXW� WKH�TXDOLW\�RI�HLWKHU�� �)LQDOO\�� WKHUH� LV�
HYLGHQFH�KHUH�WKDW�DQ\�FRQIXVLRQ�KDV�DFWXDOO\�EHQHILWWHG�>3ODLQWLII@�
E\�EULQJLQJ�LW�LQFUHDVHG�SXEOLFLW\����

Clonus Assocs. v. Dreamworks, LLC������)��6XSS���G�����������6�'�1�<���������

,Q�DQ\�HYHQW��&OHRSDWUD
V�ILOP�LQFOXGHV�D�FOHDU�VWDWHPHQW�LQ�WKH�RSHQLQJ�RI�WKH�ILOP�WKDW�

3ODLQWLIIV�KDYH�QRW�DXWKRUL]HG�WKH�ILOP����&RKQ�'HFOU����������6XFK�D�GLVFODLPHU�SUHFOXGHV�D�

ILQGLQJ�RI�FRQVXPHU�FRQIXVLRQ���See�Consumers Union of United States, Inc. v. General Signal 

Corp�������)��G��������������G�&LU����������'LVFODLPHUV�DUH�D�IDYRUHG�ZD\�RI�DOOHYLDWLQJ�

FRQVXPHU�FRQIXVLRQ�DV�WR�VRXUFH�RU�VSRQVRUVKLS���«��$EVROXWH�SURKLELWLRQV�RI�VSHHFK�DV�

SURYLGHG�IRU�LQ�WKH�LQVWDQW�SUHOLPLQDU\�LQMXQFWLRQ�DUH�LPSURSHU�ZKHUH�WKHUH�LV�DQ\�SRVVLELOLW\�WKDW�

DQ�H[SODQDWLRQ�RU�GLVFODLPHU�ZLOO�VXIILFH�������
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&�� 3ODLQWLIIV
�&RQFOXVRU\�$OOHJDWLRQV�RI�5HSXWDWLRQDO�+DUP�'R�1RW�:DUUDQW�DQ�
,QMXQFWLRQ�

3ODLQWLIIV
�YDJXH�DYHUPHQWV�RI�DOOHJHG�UHSXWDWLRQDO�KDUP�GR�QRW�VXSSRUW�D�UHTXHVW�IRU�DQ�

LQMXQFWLRQ���3ODLQWLIIV�GR�QRW�PDNH�DQ\�VSHFLILF�DOOHJDWLRQV�DV�WR�ZKDW�/\Q\UG�6N\Q\UG
V�FXUUHQW�

UHSXWDWLRQ�LV�DQG�KRZ�WKDW�UHSXWDWLRQ�ZRXOG�EH�DIIHFWHG�E\�WKH�0RWLRQ�3LFWXUH�RU��WKH�SRWHQWLDO�

VSLOORYHU�HIIHFW��RI�3\OH
V�SHUVRQDO�KLVWRU\���6LPLODUO\��3ODLQWLIIV�GR�QRW�PDNH�DQ\�QRQ�VSHFXODWLYH�

FODLPV�FRQFHUQLQJ�VXSSRVHGO\��REMHFWLRQDEOH�FRQWHQW��FRQFHUQLQJ�/\Q\UG�6N\Q\UG��5RQQLH�9DQ�

=DQW��RU�6WHYH�*DLQHV���$�FRXUW�ZLOO�QRW�ILQG�LUUHSDUDEOH�KDUP�EDVHG�RQ�D�FRQFOXVRU\�SURIIHU�

XQVXSSRUWHG�E\�IDFWV���In re United Pan-Europe Comms, N.V���1RV����±�������%5/���0±

���5:6��������:/���������DW�
���6�'�1�<��-DQ�������������UHMHFWLQJ��LUUHSDUDEOH�KDUP��

EHFDXVH�WKHUH�ZHUH�QR��VSHFLILF�DOOHJDWLRQV��DV�WR�ZKDW�PRYDQW
V�UHSXWDWLRQ�ZDV�DW�WLPH�DQG�KRZ�

LW�ZRXOG�EH�DIIHFWHG�E\�QRQ�PRYDQW
V�DFWLRQV���see also Nat'l Football League Players Ass'n v. 

Nat'l Football League Props., Inc���1R�����&LY��������0-/��������:/��������DW�
�����6�'�1�<��

0D\������������3ODLQWLII�DOVR�DUJXHV�WKDW�LW�IDFHV�GHVWUXFWLRQ�RI�LWV�UHSXWDWLRQ�DQG�JRRGZLOO��WKH�

ORVV�RI�ZKLFK�FDQQRW�EH�FRPSHQVDWHG�ZLWK�PRQH\�GDPDJHV���+RZHYHU��ZH�IDLO�WR�VHH�FRQYLQFLQJ�

HYLGHQFH�RI�DQ\�ORVV�RI�UHSXWDWLRQ�RU�JRRGZLOO�LQ�WKH�HODERUDWH�DIILGDYLWV�DQG�H[KLELWV�VXEPLWWHG�

ZLWK�WKLV�PRWLRQ�����Worldwide Diamond�������:/����������DW�
���VXEMHFWLYH�EHOLHI�DQG�

VSHFXODWLRQ�GR�QRW�HVWDEOLVK�LUUHSDUDEOH�KDUP���

,Q�DQ\�HYHQW��D�ILQGLQJ�WKDW�&OHRSDWUD
V�LQWHUYLHZ�RI�3\OH�ZLOO�VRPHKRZ�KDUP�/\Q\UG�

6N\Q\UG
V�UHSXWDWLRQ�LV�SUHFOXGHG�E\�WKH�&RQVHQW�'HFUHH��ZKLFK�SURYLGHV�WKDW�3\OH�LV�RQH�RI�WKH�

FRUH�PHPEHUV�RI�WKH�EDQG���,Q�RUGHU�IRU�/\Q\UG�6N\Q\UG�WR�FRQGXFW�D�OLYH�SHUIRUPDQFH���WZR�RI�

WKH�IROORZLQJ�IRXU�PXVLFLDQV�VKDOO�DOVR�DSSHDU�RQ�VWDJH�DFWLYHO\�SHUIRUPLQJ�IRU�VXEVWDQWLDOO\�WKH�

HQWLUH�FRQFHUW���3\OH��:LONHUVRQ��3RZHOO�DQG�.LQJ�����&RQVHQW�'HFUHH�����F��LL��%�����3\OH
V�
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OLPLWHG�LQYROYHPHQW�LQ�WKH�ILOP�LV�IDU�PRUH�QDUURZ�LQ�VFRSH�WKDQ�3\OH
V�LQYROYHPHQW�LQ�/\Q\UG�

6N\Q\UG�LWVHOI�DQG��WKXV��FRXOG�QRW�SRVVLEO\�KDUP�WKH�EDQG
V�UHSXWDWLRQ��

)LQDOO\��3\OH�KDV�JLYHQ�GHWDLOHG�LQWHUYLHZV�DERXW�KLV�H[SHULHQFH�LQ�WKH������SODQH�FUDVK�

QXPHURXV�WLPHV�RYHU�WKH�FRXUVH�RI�GHFDGHV���See, e.g���&RKQ�'HFOU��������Artimus Pyle, Former 

Lynyrd Skynyrd, Recalls That Horrible Day��+RZDUG�6WHUQ�6KRZ��)HE�������������available at�

KWWSV���ZZZ�KRZDUGVWHUQ�FRP�VKRZ�����������WKDW�IDWHIXO�QLJKW�5XQGRZQ*DOOHU\0RGHO�

����������$UWLPXV�WKHQ�UHPHPEHUHG�KH�ZDV�SOD\LQJ�3RQJ�RQ�WKH�SODQH�MXVW�SULRU�WR�WKH�FUDVK��DQG�

WKDW�WKH�EDQG�KDG�DXGLWLRQHG����SLORWV�WR�IO\�WKHLU�SULYDWH�SODQH�IRU�WKDW�WULS��«�����7R�WKH�H[WHQW�

3ODLQWLIIV
�FRPSODLQW�LV�WKDW�3\OH�JDYH�DQ�LQWHUYLHZ�DERXW�WKH�SODQH�FUDVK�WR�&OHRSDWUD��LW�LV�EDUUHG�

E\�WKHLU�LQH[FXVDEOH�GHOD\�LQ�WDNLQJ�DFWLRQ�DJDLQVW�3\OH�IRU�JUDQWLQJ�QXPHURXV�SULRU�LQWHUYLHZV���

&OHRSDWUD�UHOLHG�LQ�JRRG�IDLWK�RQ�3ODLQWLIIV
�SULRU�FRQGXFW�LQ�DOORZLQJ�3\OH�WR�VSHDN�DERXW�WKH�

SODQ�FUDVK�DQG�KLV�H[SHULHQFHV�ZLWK�WKH�EDQG��DQG�ZRXOG�EH�SUHMXGLFHG�E\�3ODLQWLIIV
�GHOD\�LQ�

DVVHUWLQJ�WKDW�FODLP�KHUH���Saratoga Vichy Spring Co., Inc. v. Lehman������)��G��������������G�

&LU���������

,,,�� %$/$1&,1*�+$5'6+,36�:(,*+6�,1�)$925�2)�&/(23$75$�

$V�VHW�IRUWK�DERYH��3ODLQWLIIV�KDYH�IDLOHG�WR�VKRZ�WKDW�WKH\�ZRXOG�EH�LUUHSDUDEO\�LQMXUHG�

E\�WKH�SURGXFWLRQ�DQG�GLVWULEXWLRQ�RI�WKH�0RWLRQ�3LFWXUH���+RZHYHU��DQ�LQMXQFWLRQ�ZRXOG�

LUUHSDUDEO\�LQMXUH�&OHRSDWUD�EHFDXVH�WKH�ORVV�RI�)LUVW�$PHQGPHQW�ULJKWV��HYHQ�IRU�D�PRPHQW��LV�

LUUHSDUDEOH�LQMXU\���Elrod v. Burns������8�6��������������������7KH�ORVV�RI�)LUVW�$PHQGPHQW�

IUHHGRPV��HYHQ�IRU�PLQLPDO�SHULRGV�RI�WLPH��XQTXHVWLRQDEO\�FRQVWLWXWHV�LUUHSDUDEOH�LQMXU\�����

Accord�N.Y. Progress & Prot. PAC v. Walsh������)��G������������G�&LU���������UHYHUVLQJ�GHQLDO�

RI�SUHOLPLQDU\�LQMXQFWLRQ�DJDLQVW�VWDWXWH�WKDW�OLPLWHG�VSHHFK���
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)XUWKHU��ZKLOH�SUHOLPLQDU\�LQMXQFWLRQV�DUH�RIWHQ�XVHG�WR�SUHVHUYH�WKH�VWDWXV�TXR�ZKLOH�WKH�

SDUWLHV�SURYLGH�WKH�FRXUW�ZLWK�LQIRUPDWLRQ�DQG�WKH�FRXUW�GHOLEHUDWHV��SULRU�UHVWUDLQWV�FDQQRW�EH�

LPSRVHG�IRU�WKH�SXUSRVH�RI�SUHVHUYLQJ�WKH�VWDWXV�TXR���See�Procter & Gamble�����)��G�DW�����

��:KHUH�WKH�IUHHGRP�RI�WKH�SUHVV�LV�FRQFHUQHG��KRZHYHU��WKH�VWDWXV�TXR�LV�WR�SXEOLVK�QHZV�

SURPSWO\�WKDW�HGLWRUV�GHFLGH�WR�SXEOLVK��$�UHVWUDLQLQJ�RUGHU�GLVWXUEV�WKH�VWDWXV�TXR�DQG�LPSLQJHV�

RQ�WKH�H[HUFLVH�RI�HGLWRULDO�GLVFUHWLRQ�����LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���

,9�� 7+(�38%/,&�,17(5(67�)$9256�&/(23$75$�

+HUH��WKH�SXEOLF
V�ULJKW�WR�YLHZ�&OHRSDWUD
V�ILOP�VWURQJO\�IDYRUV�GHQLDO�RI�WKH�SUHOLPLQDU\�

LQMXQFWLRQ���See, e.g., N.Y. Times Co������8�6��DW������6WHZDUW��-��FRQFXUULQJ���(YHQ�WKRXJK��,�DP�

FRQYLQFHG�WKDW�WKH�H[HFXWLYH�LV�FRUUHFW�ZLWK�UHVSHFW�WR�VRPH�RI�WKH�GRFXPHQWV�LQYROYHG��WKDW�

SXEOLFDWLRQ�LV�DJDLQVW��WKH�QDWLRQDO�LQWHUHVW����,�FDQQRW�VD\�WKDW�GLVFORVXUH�RI�DQ\�RI�WKHP�ZLOO�

VXUHO\�UHVXOW�LQ�GLUHFW��LPPHGLDWH��DQG�LUUHSDUDEO\�GDPDJH�WR�RXU�1DWLRQ�RU�LWV�SHRSOH���DQG��DV�D�

UHVXOW��QR�LQMXQFWLRQ�DJDLQVW�SXEOLFDWLRQ�RI�FODVVLILHG�GRFXPHQWV�VKRXOG�LVVXH�� Monster Comms., 

Inc. v. Turner Broadcasting Sys., Inc�������)��6XSS������������6�'�1�<����������7KHUH�LV�D�SXEOLF�

LQWHUHVW�LQ�UHFHLYLQJ�LQIRUPDWLRQ�FRQFHUQLQJ�WKH�ZRUOG�LQ�ZKLFK�ZH�OLYH���7KH�PRUH�QHZVZRUWK\�

WKH�SHUVRQ�RU�HYHQW�GHSLFWHG��WKH�JUHDWHU�WKH�FRQFHUQ�WKDW�WRR�QDUURZ�D�YLHZ�RI�WKH�IDLU�XVH�

GHIHQVH�ZLOO�GHSULYH�WKH�SXEOLF�RI�VLJQLILFDQW�LQIRUPDWLRQ�����

$Q\�LQWHUHVW�WKDW�WKH�SXEOLF�KDV�LQ�HQVXULQJ�WKDW�LWV�FRXUW�RUGHUV�DUH�HQIRUFHG�LV�HDVLO\�

RXWZHLJKHG�E\�WKH�SXEOLF
V�LQWHUHVW�LQ�IUHHGRP�RI�VSHHFK���See�Crosby������)��G�DW�����

�LQYDOLGDWLQJ�WKLUW\�\HDU�ROG�FRQVHQW�GHFUHH�WKDW�YLRODWHG�WKH�)LUVW�$PHQGPHQW�EHFDXVH��WKHUH�

GRHV�QRW�VHHP�WR�EH�DQ\�HTXLW\�LQ«�WKH�FRQWLQXDWLRQ�RI�DQ�LQMXQFWLRQ�ZKLFK�VKRXOG�QHYHU�KDYH�

EHHQ�HQWHUHG�LQ�WKH�ILUVW�SODFH����Matter of Providence Journal������)��G�DW�������UHYHUVLQJ�

FRQWHPSW�FLWDWLRQ�ZKHQ�RUGHU�WKDW�ZDV�YLRODWHG�ZDV�DQ�XQFRQVWLWXWLRQDO�SULRU�UHVWUDLQW�RI�VSHHFK���
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9�� 3/$,17,))6
�%21'�:28/'�+$9(�72�%(�$7�/($67������0,//,21�

)HG��5��&LY��3�����F��UHTXLUHV�WKH�SRVWLQJ�RI�D�ERQG�E\�3ODLQWLIIV��IRU�WKH�SD\PHQW�RI�VXFK�

FRVWV�DQG�GDPDJHV�DV�PD\�EH�LQFXUUHG�RU�VXIIHUHG�E\�DQ\�SDUW\�ZKR�LV�IRXQG�WR�KDYH�EHHQ�

ZURQJIXOO\�HQMRLQHG�RU�UHVWUDLQHG����See, e.g., Nintendo of Am., Inc. v. Lewis Galoob Toys, Inc���

���)��G�����������������������KROGLQJ�WKDW�GHIHQGDQW�ZKR�ZDV�ZURQJIXOO\�HQMRLQHG�ZDV�HQWLWOHG�

WR�UHFRYHU�IXOO�DPRXQW�RI�����PLOOLRQ�ERQG����7KH�IDLOXUH�WR�UHTXLUH�D�ERQG�LV�UHYHUVLEOH�HUURU���

Hoechst Diafoil v. Nan Ya Plastics Corp�������)��G������������WK�&LU����������&OHRSDWUD�VXEPLWV�

WKDW�3ODLQWLIIV
�PRWLRQ�IDLOV�WR�VDWLVI\�WKH�UHTXLUHPHQWV�IRU�SUHOLPLQDU\�LQMXQFWLYH�UHOLHI��EXW�

VKRXOG�WKH�&RXUW�JUDQW�WKH�PRWLRQ�D�ERQG�LQ�WKH�DPRXQW�RI�DW�OHDVW������PLOOLRQ�VKRXOG�EH�

UHTXLUHG��ZKLFK�FRQVWLWXWHV�WKH�FRVW�RI�WKH�ILOP�DQG��DV�VXFK��WKH�ORZHVW�SRVVLEOH�YDOXDWLRQ�RI�WKH�

KDUP�WKDW�3ODLQWLIIV�ZLOO�VXIIHU�LI�WKH�ILOP�LV�QRW�SXEOLVKHG����3HUHUD�'HFOU���������

9,�� 7+(�027,21�72�6($/�

%HFDXVH�3ODLQWLIIV�KDYH�\HW�WR�SURYLGH�&OHRSDWUD�ZLWK�SURSRVHG�UHGDFWLRQV�RI�WKH�ILOLQJV�

LQ�WKLV�FDVH��&OHRSDWUD�FDQQRW�WDNH�D�SRVLWLRQ�RQ�3ODLQWLIIV
�PRWLRQ�WR�VHDO�DW�WKLV�WLPH���7KDW�EHLQJ�

VDLG��LQ�WKH�KLJKO\�XQOLNHO\�HYHQW�WKDW�WKLV�&RXUW�LVVXHV�D�SUHOLPLQDU\�LQMXQFWLRQ��&OHRSDWUD�

REMHFWV�WR�WKH�VHDOLQJ�RI�WKH�LQMXQFWLRQ��
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)RU�WKH�UHDVRQV�VHW�IRUWK�DERYH��'HIHQGDQW�&OHRSDWUD�5HFRUGV��,QF��UHVSHFWIXOO\�UHTXHVWV�

WKDW�WKH�&RXUW�GHQ\�3ODLQWLIIV
�PRWLRQ�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ�DQG�JUDQW�LW�VXFK�RWKHU�DQG�

IXUWKHU�UHOLHI�DV�LW�GHHPV�MXVW�DQG�SURSHU��

�
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