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4. Issues & Investigation Purpose 
Unlike more traditional investigations undertaken by Charities Services, this investigation was 
opened based in large part on wider issues regarding the integrity of the Charities Register and the 
abuse of the New Zealand charity/tax system. It was unknown what (if any) wrongdoing may be 
facilitated through the Charities.  

 
 

With this issue specifically in mind, the investigation sought to determine whether the Charities— 

• were established to facilitate tax evasion or other transnational crime (i.e. serious 
wrongdoing); and/or 

• were established for non-exclusively charitable purposes. 
 

5. Investigation Methodology 
In undertaking this investigation, Charities Services— 

•  
•  
•   

 
• Worked with Financial Integrity to obtain information on the Charities’ Trust and Company 

Service Provider (TCSP); 
• Obtained bank statements for the Charities’ corporate trustees from their New Zealand 

bank; and 
• Served s51 notices on the Charities. 

6. Analysis 
The essential question throughout this investigation has been “Why are the Charities registered 
under the Act?” When asked this question, representatives of the Charities provided the following 
answer— 

The Trust was established under New Zealand law because the Trust is committed to carrying 
out its charitable purpose from New Zealand benefitting charities situated in New Zealand 
and overseas. 

New Zealand is a well-known trust jurisdiction which offers political and economic stability. It 
also has a well-developed legal system. New Zealand has a good international reputation and 
is one of the least corrupt countries in the world. 

The choice was initially made between New Zealand and Switzerland, but as the donations 
are often made to charities registered in Anglo-Saxon jurisdictions, a common law jurisdiction 
with a solid base of trust law was preferred. As Switzerland does not recognise trust law, it 
was therefore decided to establish the Trust in New Zealand. 

The Act imposes a certain level of compliance cost (for example the requirement to file publicly 
accessible financial statements and the ability of Charities Services to conduct investigations) and it 

s6(c)

s6(c)

s6(c)

s6(c)

s6(c)
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Therefore, given the small proportion of funds distributed to New Zealand charities, it is considered 
unlikely that registration under the Act will greatly increase the ability of the Charities to carry out 
their charitable purposes. 

In light of this, the question of why the Charities have registered under the Act remains. In their 
response to a s51 notice, the Charities each provided an invoice for “Legal Services Relating to 
FATCA Planning and Registration” from , attorney in Washington, DC. The 
description of services provided by  is— 

Work on FATCA planning, FATCA registration, Forms W-8EXP, legal opinion to be appended to 
Form W-8EXP, liaison with Alice Einmahl. Emails; participation in GoToMeeting sessions. 
Research. 

FATCA, or the Foreign Account Tax Compliance Act, is a piece of United States federal legislation 
which imposes obligations on all foreign financial institutions to provide annual reports to the US 
Internal Revenue Service (IRS) regarding the balance of all US tax residents’ (regardless of other 
residence) facilities. The obligations extend to all accounts over which a US tax resident can exert 
control (for example, a trust of which the settlor is a US tax resident). This reporting allows the IRS to 
levy taxes on all US tax residents throughout the world. 

New Zealand and Switzerland have both signed agreements with the US to assist with financial 
institutions providing this information to the IRS. 

In order to concentrate on those accounts that will provide the best balance between the largest 
revenue return to the US and reduced administrative burden for the IRS, FATCA contains a number 
of exemptions. One such exemption is for non-profit entities that are tax-exempt in their country of 
residence. This exemption means that the IRS will not receive any reporting regarding bank accounts 
held by tax-exempt entities regardless of their value. 

Throughout the Department , the representatives of the Charities provided 
information that the ultimate settlor/ultimate beneficial owner (UBO) of the Charities is not a New 
Zealand tax resident ,however, further information is not available because the Charities’ settlor 
entities were settled over 10 years ago. It is considered unlikely that, absent a US individual settling 
the Charities, that the legal advice referred to above would have been provided. 

It should be noted that the Charities’ bank, Lombard Odier Darier Hentsch (LODH), states on their 
website that they will not accept clients from the US. However, the W-8EXP form referred to in 

 invoice is a form produced by the IRS for FATCA-exempt organisations to provide to their 
financial institutions. While it is possible that LODH requires all offshore clients to file this form, it is 
also possible that the Charities sought to protect themselves from FATCA requirements should LODH 
find indicators that the Charities have substantial US ownership.  

The mere fact of a US individual settling three entities that are established in New Zealand but have 
their banking in Switzerland does not constitute serious wrongdoing. If the settlor declares their 
control over the Charities as required to FinCEN/the IRS, no wrongdoing will have been facilitated 
through the registration of the Charities in New Zealand. 

s9(2)(a)
s9(2)(a)

s6(c)

s9(2)(a)
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Given the Charities’ reticence to provide any information regarding the identity or tax residence of 
the settlor/UBO despite having a FATCA opinion drafted suggests that wrongdoing may be being 
committed. However, there is currently no conclusive evidence held by the Department to confirm 
or deny this. 

7. Conclusion 
Based on the above, it is likely that the Charities are taking advantage of the FATCA exemption 
provided to tax-exempt non-profits. Establishment in New Zealand may have been chosen based on 
our reputation as being a favourable tax jurisdiction for foreign trusts. 

However, without further evidence, the Department is unable to determine whether serious 
wrongdoing has been committed. Further, because of the jurisdictional issues surrounding the 
Charities, it is unlikely that the Department will have success on obtaining further evidence without 
reasonable belief of offences being committed. 

8. Recommendations 
Due to the issues surrounding collection of evidence, it is recommended that this investigation be 
suspended and referred .  provide relevant information that suggests that the Charities 
have been/are being used to facilitate criminal offending, this investigation can be reopened. 

Because of the wider risk to the Charities Register and charitable sector, it is recommended that an 
in depth case study be prepared regarding the Charities (and similar entities). This study should be 
disseminated to relevant agencies  to demonstrate an emerging trend that 
can present a high risk to the international reputation of New Zealand’s tax and charitable systems. 

*** 

s6(c)

s6(c)

s6(c)
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