UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

STEVEN TOBIN, :

Plaintiff :

: COMPLAINT
V. :
. (Case Number:
PARISH OF TRINITY CHURCH,

Defendant

X
INTRODUCTION

This is an action under the Visual Artists Rights Act of 1990 (VARA) to remedy an
affront and damage to an acclaimed artist’s honor and reputation, and to return an iconic
sculpture, together with soil and DNA from 9/11 embedded in its patina, to the site it was created
for and was promised it would occupy.

JURISDICTION AND VENUE

| ¥ This Court has jurisdiction under 28 U.S.C. §§ 1331 and 1338(a) because this
action arises under the Visual Artists Rights Act of 1990 (*VARA™), 17 U.S.C. §106A e seq.,
and the Declaratory Judgment Act, 28 U.S.C. §§ 2201 and 2202.

2. Venue is proper in the Southern District of New York under 28 U.S.C. §§ 1391
(b)(1) and (2) because the defendant resides in this district, the events or omissions giving rise to
the claim occurred in this district, and the property that is the subject of the action for over ten
(10) ycars was situated in this district.

THE PARTIES AND THE SCULPTURE
3. Plaintiff Steven Tobin is a highly regarded visual artist based in Coopersburg,



Pennsylvania, and “the author of a work of visual art” under 17 U.S.C. §106A. Tobin is the
creator of The Trinity Root, a sculpture which he conceptualized, designed, created and installed
in the courtyard of Trinity Church at Broadway and Wall Street (the “Courtyard™). The Trinity
Root is a work of recognized stature and has become Tobin’s best-known work of art. Tobin has
a substantial professional and reputational interest in ensuring the protection and survival of his
work in the permanent site for which it was commissioned and created and for which he donated
and installed it. Tobin’s professional biography is attached as Exhibit A.

4, Defendant Parish of Trinity Church (the “Church”™) is a religious organization. Tt
is a member of the Episcopal Diocese in Manhattan that has been part of New York City’s
history for more than three hundred years, Trinity Church and St. Paul’s Chapel are the
comerstones of the Parish’s community life, worship and mission. The Parish is also a major
commercial landlord of property located in downtown Manhattan. As reported in its 2015
audited financial statements, the year-end appraised value of the Parish’s interest in real estate
was approximately $3.4 billion. In 2015, the Parish spent $66.8 million on ministry activities
including $23.3 million for its parish programs and outreach ministries.

- ¥ The Parish is the owner of The Trinity Root, having commissioned it from Tobin
in 2004 and received it as a charitable donation in September 2005, when it was dedicated and
installed within the Courtyard. The Courtyard is immediately south of St. Paul’s Chapel and the
site of the World Trade Center's destruction on September 11, 2001.

6. As is more fully described below, The Trinity Root is a cast bronze sculpture
fifteen feet wide, twenty feet deep and thirteen feet high that weighs more than three tons. A
poster produced by Trinity Church that depicts The Trinity Root at its location within the

Courtyard is attached as Exhibit B,



STATUTORY BACKGROUND
Ts Congress enacted the Visual Artist Rights Act (“VARA") in 1990, as an

Amendment to the Copyright Act. VARA extends to visual artists legal protection of their moral
rights of attribution and integrity. 17 U.S.C. § 106A. VARA's definition of a work of visual art

includes a “sculpture, existing in a single copy.” id., such as The Trinity Root.

8. An artist such as Tobin has the right to protect his works of visual art created after
1990 from *“any intentional distortion, mutilation, or other modification of that work which
would be prejudicial to his or her honor or reputation.™ Jd. § 106A(a)}3)(B).

9. Works of “recognized stature” such as The Trinity Root are further protected from
“destruction™ which is “intentional or grossly negligent.” Jd. § 106A(a)(3)(B).

10.  The Act’s protection against destruction, distortion, mutilation, or modification
prohibits the removal of sculptures such as The Trinity Root from a site when they are created for
and intended to be permanently installed at that specific site. This protection could have been
waived with respect 1o The Trinity Roor if Tobin had executed a “written and express waiver his
rights under VARA and the specific uses to which the VARA waiver applies.” However, no
such written and cxpress waiver was executed by Tobin in connection with The Trinity Root.

FACTUAL BACKGROUND

11.  When the World Trade Center collapsed on September 11, 2001, a hundred-year-
old sycamore trec standing in the churchyard of Trinity Church’s St. Paul's Chapel at Broadway
and Wall Street miraculously sheltered St. Paul’s Chapel from the blast and debris and preserved
the chapel intact from damage. The tree itself became a casualty, toppling over with its roots
exposed without disturbing the historic tombstones in the churchyard. In the weeks and months
after the attack, the chapel served as a relief and counseling center for recovery and emergency
tcams, providing food, respite and quiet sanctuary from the grim scene outside, a place to post
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“missing” posters for loved ones not recovered from Ground Zero, and solace for familics of
victims and parishioners.

12.  Tobin's signature works have been large structures of root systems of trees.
Moved by the attack, the tree’s sacrifice and the preservation of the chapel, Tobin resolved to
give a unique aesthetic and spiritual offering to Trinity Parish and the people of New York City.
He proposed to create and donate for permanent installation in Trinity Church’s courtyard a full-
size reproduction of the tree’s intricate root structure and stump cast in bronze, containing within
its patina actual DNA from victims of the attack that came to rest in soil within St. Paul's
churchyard. Its purpose was to memorialize the site of a 9/11 event of grace and celebrate the
tree’s role and sacrifice in protecting the chapel and courtyard from harm. The intent, spirit and
design of the sculpture — its aesthetic essence and spiritual meaning — were inextricably specific
to that site.

13.  As recounted by The Episcopal News Service, “After hearing the story of the
sycamore, Pennsylvania sculptor Steve Tobin decided to use the tree’s roots for inspiration,
envisioning them as a metaphor for the strength and connectedness of St. Paul’s ministry in the
aftermath of 9/11. He also wanted his work to honor the victims, volunteers and rescue
workers.” A copy of The Episcopal News Service story is attached as Exhibit C.

14.  Locating the sculpture in the Courtyard and designating “The Trinify Root” as the
name of the piece were discussed with and approved by Linda Hanick, the Vice President of
Communications for the Church. As Ms. Hanick later explained to the New York Times, 1.8
million people visited Trinity Church and St. Paul’s Chapel in 2004, many on pilgrimages to
ground zero, and St. Paul’s was looking forward to having a kind of visual anchor that would not

only tie the two churches together but also help tell visitors the story of 9/11 through art. A copy



of the New York Times article is attached as Exhibit D.

15.  Tobin's sketch of the proposed sculpture framed by the Courtyard site where it
would he installed was also approved by the Church. Approval of the sketch was a requirement
of Tobin’s contract with the Church. If the sketch or a revision had not been approved, Tobin's
commission to create the sculpture would have been terminated. A copy of the approved sketch
is attached as Exhibit E.

16.  During the vear-long period between the Church’s approval of Tobin's sketch and
the installation of The Trinify Root in the Courtyard, the Church repeatedly stated or acquiesced
in statements by others that the sculpture’s home would be permanently in the Courtyard. On
August 9, 2004, Kathleen Rogers, Tobin’s manager and communications consultant, submitted a
press release to CBS Sunday Morning which stated that Tobin’s sculpture “will be permanently
sited at the corner of Wall St. and Broadway.” The release was reviewed and approved by the
Church. It also contained a statement by Trinity Church’s Rector, the Rev. James H. Cooper. In
addition, it guoted Tobin as saying, “I fecl that this memorial recognizing the uplifling response
to the disaster will be the most important sculpture of my career. and I am honored to be given
this opportunity by my friends at Trinity Church.” A copy of the press release is attached as
Exhibit F.

17. A vyear later. the August 2005 Parish Administration edition of The Living
Church, a weekly publication serving Episcopalians, published a feature article about Tobin’s
sculpture which stated that, “When the sculpture is completed, by September 11, 2005, it will be
permanently sited at the comer of Wall Street and Broadway in Lower Manhattan, against the
backdrop of the imposing Gothic Trinity Church.” A copy of The Living Church's article is

attached as Exhibit G.



18.  On July 6, 2005, The New York Times wrote that the sculpture “will be installed
and dedicated near ground zero on Sept. 11, becoming the first substantial permanent memorial

in the area.” The Times article included comments from Linda Hanick, the Vice President of

Communications for Trinity and St. Paul’s. A July 9, 2005 correction on the Times website
noted that certain information about the location of a plaque had been omitted from the article.
However, the article’s affirmation that the sculpture would be a “permanent” memorial at the site
where it was installed and dedicated was not subject to correction or demur by the Church, either
to the public or directly to Tobin. A copy of The New York Times article is attached as Exhibit
H.

19. Similarly, the Church did not challenge or correct public declarations that
appeared in the August 2005 National Geographic Magazine that “Tobin’s 18-foot-high, 23-
foot-wide bronze sculpture of the stump and roots will be permanently placed in the yard of St.
Paul’s parent church, Trinity,” and in the December 2003 edition of Sculpture Magazine that
“Steve Tobin's Trinity Root was installed at its permanent site on the corner of Wall Street and
Broadway in Lower Manhattan on the 4™ anniversary of 9/11." Copies of the National
Geographic and Sculpture Magazine articles are attached as Exhibit 1.

20.  In addition, on May 9, 2005 and again on September 1, 2005, The Episcopal News
Service published articles about the sculpture's impending installation and dedication. The
articles quoted Tobin's own statements that he was honored “to make something that will be a
lasting monument.” Copies of The Episcopal News articles are attached as Exhibit J.

21.  In reliance upon the Church’s commitment that The Trinity Roor would be a
permanent memorial located on the specific Courtyard site as depicted in the approved sketch,

Tobin and his crew of assistants devoted more than 20,000 hours of labor to creating the



