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P. ©. BOX 480 VZ/KZ"Z’ [_éﬁ
Corpus CHRISTI, TEXAS 78403-0480
{361) 698-7600
RICHARD LEO HARRELL FROST BANK PLAZA
&J.D., LL.M., ADMIRALTY SUITE 1400 78470
LICENSED IN TEXAS AND LOUWISIANA FAX: (36)) 698-7614
January 20, 2006
Ms. Michelle Caballero, FOIA Officer Via Facsimile: (361) 888-3424

United States Department of Labor
Occupational Safety and Health Administration
606 N. Carancahua, Ste. 700

Corpus Christi, Texas 78476

Re: OSHA Inspection Number 308662097
FOIA #: 06-02

Dear Ms. Caballero:

Thank you for calling yesterday in response to my January 13, 2006 letter concerning
the Department of Labor’s December 22, 2005 response to the above referenced Freedom
on Information Act request.

During our telephone conversation, you advised me of the following:

1. the individual who actually responded to my Freedom of Information
Act request is no longer with the Department of Labor;

2. you are the Freedom of Information Act Officer for the Corpus Christi
office of the U.S. Department of Labor/Occupational Safety and
Health Administration;

3. you have reviewed the Department of Labor’s December 22, 2005
response to my October 10, 2005 Freedom of Information Act request
and you have reviewed my letter dated January 13, 2006 seeking
clarification conceming your offices response to my Freedom of
Information Act request;

4, the Department of Labor intended to withhold pages 1 through 2; 6
through 16; 18 through 22; 25 through 89; 102 through 110; 114
through 116; page 125; and pages 138 through 216 from its response
to my Freedom of Information Act request and there was no
inadvertent failure to disclose any of these documents or any portion
of any of these documents when your office made its response to my
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Ms. Michelle Caballero, FOIA Officer

United States Department of Labor
Occupational Safety and Health Administration
January 20, 2006

Page 2

Freedom of Information Act request on December 22, 2005;

5. you are unable to discern any inconsistency between the exemptions
claimed and identified on Attachment 2 to the Department of Labor’s
letter dated December 22, 2005 and the annotations actually found on
the documents as set forth in numbered paragraphs 1 through 7 of my
letter dated January 13, 2006; and

6. you have advised that the reference to certain numbered exceptions
listed on Attachment 2 which purport to correspond to information
deleted or redacted from certain documents that were produced by
your office but which contain no annotations indicating that any
information was redacted from those documents pursuant to those
specific exemptions is standard procedure in your office and that it
indicates that information may have been redacted from some of those
documents pursuant to those specific exemptions, even though the
documents are not annotated to evidence that fact, or that it indicates
that those specific exemptions may be applicable to those documents
and that it is not necessary for your office to advise me as to whether
or not these exemptions have actually been applied to redact any
specific information from those documents or whether or not the

exemptions actually apply to any specific information on the
document.

Thank you for clarifying the Department of Labor/OSHA s position on the issues that
I raised in my letter dated Friday, January 13, 2006.

Sincerely,

THE EDW. S LAW FIRM, L..L..P.

NA N —

Richard Leo Harr

R1LH/dag




VI/74VU/2VUVb 13:33 FAR  dB1 bBYY 1614 IHE EURARUS LAW FLKM 14001
raP= oYY aYal faYaW.FaYs] -} +£.1 12 .l (| i AVE ol =W LI aYaXNTaVal D n, £.4.0
CAaAST 2. U0CV-UUS IO DJUCUITITTIU L7O0 rFicu Il TAOU Ul J.J.IUU‘UU ragt o Ul 14

KEEXXLXRLERREELRRRARE
*xx  TX REPORT  xxx
2 IR Y

TRANSMISSION OK

TX/RX NO 0437 /CL\‘
RECIPIENT AODDRESS 88883424
DESTINATION ID
ST. TIME 01/20¢ 13:32
TIME USE -
PAGES SENT
RESULT
THE EDWARDS LAW FIRM, L.L.P. Fax Transmittal
ATTORNEYS AT LAW [ ] Original will NOT follow
P.O. BOX 480 ' [ X] Original will follow by:
CORPUS CHRISTI, TX 78403-0480 [ X] U.S. Mail
1400 FROST BANK PLAZA [ ] Overnight Service
[ ]Other
PHONE: (361) 698-7600
FAX: (361) 698-7614
The documents accompanying this telecopy EROM: Richard Leo Harrell
transmission contain confidential information which
is legally privileged. The information isintended | DATE: Japuary 20, 2006
only for the use of the recipicnt named. If you have ) ' ,
received this telecopy in error, please immediately TIME: L "}j ,ﬂ N

notify us by calling collect to arrange for return of | CLIENT/CASE: Elizondo #8766
the original documents. You are hereby notified that
any disclosure, copying, distribution or taking of
any action in reliance of the contents of this
telecopy information is strictly prohibited.

NUMBER OF PAGES BEING TRANSMITTED (INCLUDING THIS SHEET): 3 .
[ JRUSH DELIVERY
[ JCALL TO VERIFY RECEIPT/ASK FOR Debbie.

To: Ms. Michelle Caballero, FOIA Officer
United States Department of Labor/OSHA

Fax#  (361) 888-3424

ATTACHMENTS: Letter re: OSHA Inspection Number 308662097
FOIA #: 06-02




Case 2:06-cv-00493 Document 1-3 Filed in TXSD on 11/06/06 Page 4 of 12




Office of the Secretary of Labor

§70.7 Authority of comgonent officials
in Department of Labor,

Each agency of the Department of
Labor for which an officer or officers
have authority to issue rules and regu-
lations may through such officers pro-
mulgate supplementary regulations
not inconsistent with this part, gov-
erning the disclosure of particular or
specific records which are in the cus-
tody of that departmental unit.

§70.8 Supplementary regulations cur-
rently in force.

Regulations duly promulgated by
agencies of the Department and cur-
rently in force which govern the disclo-
sure of records in the custody of the af-
fected agency, shall remain in effect,
insofar as such regulations are con-
sistent with the provisions of this part,
until such regulations are modified or
rescinded.

Subpart B—Procedures for Disclo-
sure of Records Under the
Freedom of Information Act

§70.19 Requests for records.

(a) To whom to direct requests. Re-
quests under this subpart for a record
of the Department of Labor must be in
writing. A request should be sent to
the component that maintains the
record at its proper address and both
the envelope and the request itself
should be clearly marked ''Freedom of
Information Act Request.” (Appendix
A of this part lists the components of
the Department of Labor and their ad-
dresses.) The functions of each compo-
nent are summarized in the United
States Government Manual which is
issued annually and is available from
the Superintendent of Documents. This
initial list of responsible officials has
been included for informational pur-
poses only, and the officials may be
changed through appropriate designa-
tion. Regional, district and field office
addresses have been included in Appen-
dix A to assist requesters in identifying
the disclosure officer who is most like-
ly to have custody of the records
sought. Requesters who need guidance
in defining a request or determining
the proper component to which the re-
quest should be addressed, may write
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§70.20

to the Assistant Secretary for Admin-
istration and Management, 200 Con-
stitution Avenue NW., Washington, DC
20210.

(b) Description of information re-
quested. Each request shall reasonably
describe the record or records sought;
i.e., in sufficient detail to permit iden-
tification and location thereof with a
reasonable amount of effort. So far as
practicable, the request should specify
the subject matter of the record, the
date or approximate date when made,
the place where made, the person or of-
fice that made it, and any other perti-
nent identifying details.

(c) Deficient descriptions. If the de-
scription is insufficient so that a pro-
fessional employee who is familiar
with the subject area of the request
cannot locate the record with a reason-
able amount of effort, the officer proc-
essing the request will notify the re-
quester and indicate any additional in-
formation required. Every reasonable
effort shall be made to assist a re-
quester in the identification and loca-
tion of the record or records sought.

(d) Classified records. Any request for
classified records which are in the cus-
tody of the Department of Labor shall
be referred to the classifying agency
under the provisions of §70.20 (c) and
(d).

(e) Agreement to pay fees. The filing of
a request under this subpart shall be
deemed to constitute an agreement by
the requester to pay all applicable fees
charged under this part, up to $25.

§70.20 Responses by components to re-
quests.

(a) In general. (1) Except as otherwise
provided in this section, when a re-
quest for a record is received, the com-
ponent having custody of the requested
record shall ordinarily be responsible
for responding to the request.

(2) However, when another compo-
nent or agency is better able to deter-
mine the disclosability of a record,
that component or agency shall be re-
sponsible for responding to the request.

(3) The time for responding to a re-
quest begins to run when it is received
by the department or component re-
sponsible for making the determina-
tion on disclosure.
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(b) Authority to grant or deny reguests.
The disclosure officer, or his or her des-
ignee, is authorized to grant or deny
any request for a record in his or her
custody.

(c) Determination that request has been
received by the proper component. (1)
When a component receives a request
for a record, the component shall
promptly determine whether another
component or another agency of the
Government is better able to determine
whether the record is exempt to any
extent from mandatory disclosure
under the FOIA.,

(2) If the receiving component deter-
mines that it is the component and
agency better able to determine wheth-
er or not to disclose the record re-
quested, that component shall respond
to the request.

(3) If the receiving component be-
lieves that another component or agen-
cy is better able to determine whether
the requested record is exempt from
mandatory disclosure under the FOIA,
the receiving component shall refer the
request to the component or agency
that it believes should handle the re-
quest.

(4) If the receiving component deter-
mines that it is the component and
agency better able to determine wheth-
er part of the requested records is ex-
empt from disclosure, and another
component or agency has primary re-
sponsibility with respect to other parts
of the requested record, the receiving
component shall either:

(i) Respond to the request after con-
sulting with the appropriate compo-
nent or agency concerning the records
for which that component or agency
has primary responsibility, or

(ii) Respond to the part of the re-
quest for which it has primary respon-
sibility and refer the other portion or
portions of the request to the appro-
priate component or agency.

(d) Notice of referral. Whenever a com-
ponent refers all or any part of the re-
sponsibility for responding to a request
to another component or to another
agency, it shall notify the requester of
the referral and inform the requester of
the name and address of each compo-
nent or agency to which the request
has been referred and the portions of
the request so referred.
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29 CFR Subtitie A (7-1-04 Edition)

(e) Processing of requests that are not
properly addressed. (1) A request that is
not properly addressed as specified in
§70.7(a) of this subpart shall be for-
warded to the appropriate component,
if known, or to the Office of the Assist-
ant Secretary for Administration and
Management (OASAM), which shall
make reasonable efforts to determine
the appropriate component and, if able
to do so, shall forward the request to
the appropriate component or compo-
nents for processing. A request not ad-
dressed to the appropriate component
will be deemed not to have been re-
ceived by the Department of Labor
until OASAM has forwarded the re-
quest to the appropriate component
and that component has received the
request, or until the request would
have been so forwarded and received
with the exercise of reasonable dili-
gence by Department personnel.

(2) A component receiving an improp-
erly addressed request forwarded by
OASAM shall notify the requester of
the date on which it received the re-
quest.

(f) Date for determining responsive
records. In determining records respon-
sive to a request, a component will in-
clude only those records existing as of
the date of its receipt of the request as
that date is determined in accordance
with paragraph (c).

§70.21 Form and content of compo-
nent responses.

(a) Form of notice granting a request.
After a component has made a deter-
mination to grant a request in whole or
in part, the component shall so notify
the requester in writing. The notice
shall describe the manner in which the
record will be disclosed, whether by
providing a copy of the record to the
requester or by making a copy of the
record available to the requester for in-
spection at a reasonable time and
place, The procedure for such an in-
spection shall not unreasonably disrupt
the operations of the component. The
component shall inform the requester
in the notice of any fees to be charged
in accordance with the provisions of
subpart C.

(b} Form of notice denying a request. A
disclosure officer denying a request in
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Office of the Secretary of Labor

whole or in part shall so notify the re-
quester in writing. The notice must be
signed by the disclosure officer or his
designee, and shall include:

(1) The name and title or position of
the disclosure officer and if applicable,
of the designee.

(2) A brief statement of the reason or
reasons for the denial, including the
FOIA exemption or exemptions which
the component has relied upon in deny-
ing the request.

{3) A statement that the denial may
be appealed under §70.22 and a descrip-
tion of the requirements of that sub-
section.

(c) Record cannot be located or has
been destroyed. If a requested record
cannot be located from the information
supplied, or is known or believed to
have been destroyed or otherwise dis-
posed of, the component shall so notify
the requester in writing.

§70.22 Appeals
quests.

from denial of re-

When a request for access to records
or for a waiver of fees has been denied
in whole or in part, where a requester
disputes matters relating to the assess-
ment of fees, or when a component fails
to respond to a request within the time
limits set forth in the FOIA, the re-
quester may appeal the denial of the
request to the Solicitor of Labor. The
appeal must be filed within 90 days of:

(@) The denial, actual or construc-
tive, of the request, including a denial
of a request for a fee waiver,

(b) An agency's response on a dispute
of matters relating to the assessment
of fees, or

(c) In the case of a partial denial, 90
days from the date the material was re-
ceived by the requester.

The appeal shall state, in writing, the
grounds for appeal, including any sup-
porting statements or arguments. To
facilitate processing, the appeal should
include copies of the initial request
and the response of the disclosure offi-
cer. The appeal shall be addressed to
the Solicitor of Labor, Department of
Labor, 200 Constitution Avenue NW.,,
Washington, DC 20210. Both the enve-
lope and the letter of appeal itself must
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§70.26

be clearly marked: ‘‘Freedom of Infor-
mation Act Appeal.”

[54 FR 23144, May 30, 1989; 54 FR 25204, June
13, 1989]

§70.23 Action on appeals.

The Solicitor of Labor, or his des-
ignee, shall review the appellant's sup-
porting papers and make a determina-
tion de novo whether the denial speci-
fied in §70.22 was proper and in accord
with the applicable law.

§70.24 Form and content of action on
appeals.

The disposition of an appeal shall be
in writing. A decision affirming in
whole or in part the denial of a request
shall include a brief statement of the
reason or reasons for the affirmance,
including each FOIA exemption relied
upon and its relation to each record
withheld, and a statement that judicial
review of the denial is available in the
United States District Court for the ju-
dicial district in which the requester
resides or has his principal place of
business, the judicial district in which
the requested records are located, or
the District of Columbia. If it is deter-
mined on appeal that a record should
be disclosed, the record should be pro-
vided promptly in accordance with the
decision on appeal.

§70.25 Time limits and order in which
requ;sta and appeals shall be proc-
essed,

Components of the Department of
Labor shall comply with the time lim-
its required by the FOIA for responding
to and processing requests and appeals,
unless there are exceptional cir-
cumstances within the meaning of §
U.S.C. 552(a)(6)(C). A component shall
notify a requester whenever the compo-
nent is unable to respond to or process
the request or appeal within the time
limits established by the FOIA.

§70.26 Predisclosure notification to
submitters of confidential commer-
cial information.

(a) In general. FOIA requests for con-
fidential commercial information pro-
vided to the Department by business
submitters shall be processed in ac-
cordance with this section.

449




Office of the Secretary of Labor

forwarded a resonable number of days
prior to the specified date upon which
disclosure is intended. The requester
shall be provided with a copy of the no-
tice of intent to disclose.

(8 Exceptions to notice requirements.
The notice requirements of this section
shall not apply if:

(1) The component determines that
the information should not be dis-
closed;

(2) The information has been lawfully
published or has been officially made
available to the public; or

(3) Disclosure of the information is
required by law (other than 5 U.S.C.
552).

(4) The disclosure is required by a
rule that

(i) Was adopted pursuant to notice
and public comment;

(i) Specifies narrow classes of
records submitted to the agency that
are to be released under the Freedom of
Information Act; and

(iii) Provides in exceptional cir-
cumstances for notice when the sub-
mitter provides written justification,
at the time the information is sub-
mitted or a reasonable time thereafter,
that disclosure of the information
could reasonably be expected to cause
substantial competitive harm.

(5) The information requested has not
been designated by the submitter as in
accordance with paragraph (b) of this
Section, and the submitter had an op-
portunity to do so at the time of sub-
mission of the information or a reason-
able time thereafter, unless the compo-
nent has reason to believe that disclo-
sure of the information would result in
substantial competitive harm; or

(6) The designation made by the sub-
mitter in accordance with these regula-
tions appears obviously frivolous; ex-
cept that in such case, the component
must provide the submitter with writ-
ten notice of any final administrative
disclosure determination within a rea-
sonable number of days prior to the
specified disclosure date.

(h) Notice of FOIA lawsuft. Whenever a
requester brings suit seeking to compel
disclosure of confidential commercial
information covered by paragraph (b)
of this section, the component shall
promptly notify the business sub-
mitter.
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§70.38

(i) Notice requirements. The compo-
nent shall fulfill the notice require-
ments of this section by addressing the
notice to the business submitter or its
legal successor at the address indicated
on the records, or the last known ad-
dress. If the notice is returned, the
component shall make a reasonable ef-
fort to locate the business submitter or
its legal successor. Where notification
of a voluminous number of submitters
is required, such notification may be
accomplished by posting and pub-
lishing the notice in a place reasonably
calculated to accomplish notification.

§70.27 Preservation of records.

Each component shall preserve all
correspondence relating to the requests
it receives under this part, and all
records processed pursuant to such re-
quests, until such time as the destruc-
tion of such correspondence and
records is authorized pursuant to title
44 of the United States Code. Under no
circumstances shall records be de-
stroyed while they are the subject of a
pending request, appeal, or lawsuit
under the Act.

Subpart C—Costs for Production of
Documents

§70.38 Definitions.

The following definitions apply to
the terms of this subpart.

(a) The term a statute specifically pro-
viding for setting the level of fees for par-
ticular types of records (See 5 U.S.C.
552(a)(4)(A)(vi)), means any statute
other than FOIA that specifically re-
quires a Government agency to estab-
lish a fee schedule for particular types
of records. An example of such a stat-
ute is section 205(c) of the Labor-Man-
agement Reporting and Disclosure Act,
as amended, 29 U.S.C. 435(c). Statutes
such as the User Fee Statute which
only provide a general discussion of
fees without explicitly requiring that
an agency set and collect fees for par-
ticular documents are not within the
meaning of this term.

(b) The term direct costs means those
expenditures which an agency actually
incurs in searching for and duplicating
(and in the case of a commercial re-
quester, reviewing) documents to re-
spond to an FOIA request. Direct costs
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RICHARD LEC HARRELL FROST BANK PLAZA

J.D., LL.M., ADMIRALTY SUITE 1400 78470
LICENSED IN TEXAS AND LOUISIANA FAX: (361) 698-7614

March 23, 2006

Donald S. Shire

U.S. Department of Labor/Office of the Solicitor Via Facsimile: (202) 693-5538
FOIA/PA Appeals Unit

Suite N-2428

200 Constitution Ave., N.-W.

Washington, DC 20210

ATTN: Kimberly Ellis
RE: FOIA Appeal#: 060078
Dear Mr. Shire:

Further to my telephone conversation with Ms. Kimberly Ellis in your office of even
date herewith, I understand that the U.S. Department of Labor/Office of the Solicitor has
made no determination with respect to the above captioned appeal as of this date.

Please be advised that the 20 day period during which the U.S. Department of
Labor/Office of the Solicitor is required to make its determination in this appeal pursuant
to 5 USC §552(a)(6)(A)(i1) expires today. I have not received any written notice from your
office pertaining to an extension of the 20 day period pursuant to 5 USC §552(a)(6)(B).
Further, I have been advised by Ms. Ellis of your office that the U.S. Department of
Labor/Office of the Solicitor cannot provide me with any estimate of when it may be able
to make its determination concerning the above referenced appeal.

In light of the foregoing, we are now deemed to have exhausted our administrative
remedies with regard to the above captioned Freedom of Information Act appeal pursuant
to the provisions of 5 USC §552(a)(6)(C) and there is now no impediment to a judicial
resolution of our request for information and documentation under the Freedom of
Information Act.

We would prefer to acquire the documents and information which we have requested
pursuant to the Freedom of Information Act without the necessity of court intervention.
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Donald S. Shire
U.S. Department of Labor/Office of the Solicitor

March 23, 2006
Page 2

We are trying to acquire approximately 216 pages of documentation from an OSHA
investigation of an industrial accident. This Freedom of Information Act request is,
therefore, very limited in scope and is not complex, the documentation is not voluminous
and the information and documentation which we seek, or the large majority of said
information and documentation, is obviously not protected by any exception to the Freedom
of Information Act. The review of this matter by your office will clearly require only a very
limited amount of staff time. In your letter to our office dated February 27, 2006, you
indicate that your office is authorized to schedule faster action on appeals such as ours. We
hope that that can be done.

Please advise us, in writing, as to when your office expects to reach a determination
on this Freedom of Information Act appeal.

Thank you for your continuing courtesy and cooperation.
Sincerely,
THE EDWARDS LAW FIRM, L..L..P.

Richard Leo Harrell
RILH/dag
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