U.S. Department of Justice

Office of the Solicitor General

Washington, D.C. 20330

February 22, 2017
Honorable Scott S. Harris
Clerk
Supreme Court of the United States
Washington, D.C. 20543

Re: Gloucester County School Board v. G.G., No. 16-273

Dear Mr. Harris:

This case, which is scheduled for argument on March 28, 2017, involves a question about
the proper application to transgender students of the prohibition on sex discrimination under
Title IX of the Education Amendments of 1972, 20 U.S.C. 1681 ef seq., and its implementing
regulations, see 34 C.F.R. 106.33, in the context of sex-segregated facilities such as bathrooms
and locker rooms. In the decision below, the court of appeals deferred to the interpretation of
Title IX and its implementing regulations reflected in administrative guidance 1ssued by the
United States Department of Education. See Auer v. Robbins, 519 U.S. 452 (1997).

This letter is to inform the Court that, on February 22, 2017, the Department of
Education, in conjunction with the Department of Justice’s Office for Civil Rights, announced
their decision to withdraw that guidance and a subsequent joint guidance letter, not to rely on the
views expressed in the guidance, and instead to consider further and more completely the legal
issues involved. Enclosed is a copy of the document withdrawing the guidance.

We would appreciate it if you would circulate copies of this letter and attachment to the

Members of the Court.

Sincerely,

S S lhrsaelloe

Edwin S. Kneedler"
Deputy Solicitor General

ce: See Attached Service List

*

The Acting Solicitor General is recused from this case.
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S. KYLE DUNCAN
SCHAERR DUNCAN LLP
1717 K STREET, NW

SUITE 900

WASHINGTON, DC 20006
(202-714-9492

(202) 7871060
Kduncan/@schaerr-duncan.com

JOSHUA A. BLOCK
ACLU

125 BROAD STREET
FLOOR 18

NEW YORK, NY 10004
(212) 549-2593
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U.S. Department of Justice U.S. Department of Education
Civil Rights Division Office for Civil Rights

Dear Cotleague Letter
Notice of Language Assistance

If you have difficulty understanding English, you may, free of charge, request language assistance-
services for this Department information by calling 1-800-USA-LEARN (1-800-872-5327} (TTY: 1-800-877-
8339), or email us at: £d.Language.Assistance@ed.gov.

Aviso a personas con dominio limitado del idioma inglés: Si usted tiene alguna dificultad en entender e
idioma inglés, puede, sin costo alguno, solicitar asistencia lingiiistica con respecto a esta informacion
liamando a! 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), 0 envie un mensaje de correo

electrénico a: Ed.Language.Assistance@ed.gov.

SEER NABATOES: NRETERS, REHEREAEE EAUUERESAARE
EMES RERE. YHEERSTRER. s hREYTRRREE. NREFRER
O Es EZRBEEEN. 5T 1-800-USA-LEARN {1-800-872-5327) (BEEEEALHR : 1-800-
877-8339), 8L B E#: Ed.language. Assistance@ed.gov. : _

Théng bio danh cho nhitng ngudi ¢o kha ning Anh ngi han ch&: Néu quy vigdp khd khin trong viéc
hidu Anh ngi¥ thi quy vi c6 thé yéu cdu cac dich vu h& trg ngdn ngit cho céc tin tdc clia BY danh cho chng
chiing. C4c dich vy hd trg ngdn nglr ndy d Bu midn phi. N&u quy vi mudn biét thém chi tiét vé céc dichvy
phién dich hay théng dich, xin vui tong goi s6 1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-
8339), hodc email: Ed.language.Assistance@ed.gov.

ol0] DISAB s 2D: YOS olsist= o olE=0l oA B, BER FE MEN aael
Chat 010] KIS MHIAE Q6 & ASLICH ol ool KIR MbjAe 222 H38ULL
Soi0| Lt e AYIA0 Cia ReAiSt Z 20t E Q54 AL, ®EHH S 1-800-USA-LEARN (1-800-
872-5327) Ei= 2 HOIQIS HSHH S 1-800-877-8339 TE=olMeFLs

Ed.Language.Assistance@ed.gov o2 pdarst Al D] HERELICEH

pPaunawa sa mga Taong Limitado ang Kaalaman sa English: Kung nahihirapan kayong makaintindi ng
English, maaari kayong humingi ng tulong ukol dito sa inpormasyon ng Kagawaran mula sa nagbibigay ng
serbisyo na pagtulong kaugnhay ng wika. Ang serbisyo na pagtulong kaugnay ng wika ay libre. Kung
kailangan ninyec ng dagdag na impormasyon tungkol sa mga serbisyo kaugnay ng pagpapaliwanag o
pagsasalin, mangyari lamang tumawag sa 1-800-USA-LEARN (1-800-872-5327} (TTY: 1-800-877-8339), 0
mag-email sa: Ed.Language. Assistance@ed.gov.

YEE‘}IOMJIEHv"l"e'"p,hﬂ"‘ﬁﬁli“‘ﬁ"‘ﬁi‘;"iiii'ﬁ‘-iéHHB&‘:‘-‘-":'-:%-‘EH"‘.SM-E.'HF!!M.':‘.Q!{Q;Qasbma: Ecny 8o MCNBThIBaETE
" TPYAHOCTH 8 NOHUMaHNK AHLAWCKOTO A3bIKA, Bbl MOKETE NONPOCUTE, UTOBE! Bam pesocrasuv
flepeeos MHGOPMaLIMN, KOTORYIO Musucrepcreo O6pasosaHua AOBOAUT A0 Bceobulero ceeaeHuA. 3ToT
nepeso/] NPeoCTaBAETCA DecnaaTHo. Ecny Bbl XaTUTE NOAYYUTE Bosee noapo6Hyio nHopmaluic 0d
yCyTax YCTHOFO ¥ IMCHMEHHOMO Nepeso/a, 3BOHUTE N0 TenedoHy 1-800-USA-LEARN (1-800-872-5327)
(cnykBa ana cnabocnblwLnX: 1-800-877-8339), wAu oTnpaskTe coobilenve RO afpecy:

Ed.Language.Assistance@ed .20V,




U.S. Department of Justice U.S. Department of Education
Civil Rights Division ' Office for Civil Rights

February 22, 2017

Dear Colleague:

The purpose of this guidance is to inform you that the Department of Justice and the Department of
Education are withdrawing the statements of policy and guidance reflected in:

e ietter to Emily Prince from James A. Ferg-Cadima, Acting Deputy Assistant Secretary for
Policy, Office for Civil Rights at the Department of Education dated January 7, 2015; and

o Dear Coileague Letter on Transgender Studenis jointly issued by the Civit Rights Division of
the Department of Justice and the Department of education dated May 13, 2016.

These guidance documents take the position that the prohibitions on discrimination “on the basis of
sex” in Title IX of the Education Amendments of 1972 (Title iX), 20 US.C. §1681 et seq., and its
implementing regulations, see, €.8. 34 C.E.R. § 106.33, require access to sex-segregated facilities based
on gender identity. These guidance documents do not, however, contain extensive legal analysis or
explain how the position is consistent with the express language of Title 1X, nor did they undergo any
formal public process.

This interpretation has given rise to significant litigation regarding school restrooms and locker roams,
The U.S. Court of Appeals for the Fourth Circuit concluded that the term “gax” in the regulations is
ambiguous and deferred to what the court characterized as the “navel” interpretation advanced in the

_guidance. By contrast, a federal district court in Texas held that the term “sex” unambiguously refers to
biological sex and that, in any event, the guidance was “legislative and substantive” and thus formal
rulemaking should have occurred prior to the adoption of any such policy. in August of 20186, the Texas
court preliminarily enjoined enforcement of the interpretation, and that nationwide injunction has not
been overturned.

In addition, the Departments believe that, in this context, there must be due regard for the primary
role of the States and local schoot districts in establishing educatioﬁal policy.

in these circumstances, the Department of Education and the Department of Justice have decided to
withdraw and rescind the above-referenced guidance documents in order to further and more
completely consider the legal issues invoived. The Departments thus will not rely on the. views
expressed within them. '
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please note that this withdrawal of these guidance documents does not leave students without
protections from discrimination, bullying, or harassment. All schools must ensure that all students,
including LGBT students, are able to learn and thrive in a safe environment. The Department of
Education Office for Civil Rights will continue its duty under law to hear all claims of discrimination and
will explore every appropriate opportunity to protect all students and to encourage civility in our
classrooms. The Department of Education and the Department of Justice are committed to the
application of Title X and other federal faws to ensure such protection.

‘This guidance does not add requirements to applicable faw. If you have questions or are interested in
commenting on this [etter, please contact the Department of Education at ocr@ed.gov or 800-421-3481
(TDD: 800-877-8339); or the Department of Justice at education@usdoj.gov or 877-292-3804 {TTY: 800-

514-0383).

Sincerely,

Sandra Battle : .E. Wheeler, Il
Acting Assistant Secretary for Civil Rights ' Acting Assistant Attorney General for Civil Rights

U.S. Department of Education U.S. Department of justice




