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September 26, 2016 
 

VIA ELECTRONIC MAIL 

 

Assistant General Counsel for Litigation, Employment, and Oversight 

ATTN: Freedom of Information Act Appeal 

U.S. Department of Commerce 

14th St. & Constitution Ave., N.W., Rm. 5875 

Washington, D.C. 20230 

E-mail: FOIAAppeals@doc.gov 
 

Re: Freedom of Information Act Appeal, Request No. 2016-001453 
 

Dear Appeals Officer: 
 

This is a timely administrative appeal from the interim response of the National Oceanic 

and Atmospheric Administration (“NOAA”) to the July 13, 2016 Cause of Action Institute 

(“CoA Institute”) Freedom of Information Act (“FOIA”) request no. 2016-001453.  Specifically, 

CoA Institute appeals the redaction of portions of responsive records as “non-responsive.” 
 

Procedural Background 
 

On July 13, 2016, CoA Institute submitted a FOIA request to NOAA.1  The request 

sought various records concerning the appointment or reappointment of members to the New 

England Fishery Management Council.  CoA Institute also requested a public interest fee waiver 

and treatment as a representative of the news media for fee purposes.2 

 

NOAA acknowledged receipt of the CoA Institute FOIA request on July 29, 2016, 

assigned it tracking number 2016-001453, and invoked “unusual circumstances” to extend its 

response deadline by ten (10) business days.3  On August 15, 2016, NOAA issued an initial 

determination and release of responsive records, indicating that it had “located 19 documents,” to 

which CoA Institute was “granted full access.” 4  In fact, however, three (3) documents, totaling 

six (6) pages, contained partial redactions marked as “non-responsive.”  CoA Institute files this 

timely appeal from these “non-responsive” redactions. 
 

Argument 
 

 NOAA must reprocess these three records with portions it redacted as “non-responsive.”  

As the D.C. Circuit recently decided in American Immigration Lawyers Association v. Executive 

Office for Immigration Review, there is “no statutory basis for redacting ostensibly non-

responsive information from a record deemed responsive. . . .  [O]nce the government concludes 

                                                 
1 Letter from CoA Inst. to NOAA (July 13, 2016) (attached as Exhibit 1). 
2 Id. 
3 Letter from Amanda J. Patterson, NOAA, to CoA Inst. (July 29, 2016) (attached as Exhibit 2). 
4 Letter from Amanda J. Patterson, NOAA, to CoA Inst. (Aug. 15, 2016) (attached as Exhibit 3).  To date, NOAA 

has yet to issue any determination on the CoA Institute fee category and public interest fee waiver requests. 

Case 1:16-cv-02178-EGS   Document 1-5   Filed 11/01/16   Page 2 of 25



  

that a particular record is responsive to a disclosure request, the sole basis on which it may 

withhold particular information within that record is if the information falls within one of the 

statutory exemptions[.]”5  The records at issue include an e-mail from Michael Pentony, 

Assistant Regional Administrator for Sustainable Fisheries at the Greater Atlantic Regional 

Fisheries Office6; an e-mail from Peter Christopher, Team Supervisor in the Sustainable 

Fisheries Division of the Greater Atlantic Regional Fisheries Office7; and a list of Congressional 

endorsements for appointments to the New England Fishery Management Council.8 

 

The D.C. Circuit rejected the use of “non-responsive” as an effective tenth exemption 

because the “sole FOIA provision enabling the government to withhold responsive records is 

section 552(b), which sets forth the nine statutory exemptions.”9  The FOIA “does not provide 

for withholding responsive but non-exempt records or for redacting nonexempt information 

within responsive records.”10  When NOAA “identifies a record it deems responsive to a FOIA 

request, the statute compels disclosure of the responsive record—i.e., as a unit—except insofar 

as the agency may redact information falling within a statutory exemption.”11  Such an approach 

was not taken with respect to the records at issue.12  NOAA must review and release all non-

exempt material contained in these documents. 
 

Conclusion 
 

The NOAA response to the CoA Institute FOIA request is inadequate.  The agency has 

misunderstood the availability of “non-responsive” as a designation to withhold portions of 

records.  NOAA should re-process the three records at issue and refrain from redacting material 

as “non-responsive” in any future productions. 

 

Thank you for your attention to this matter.  If you have any questions about this appeal 

or the underlying request, please contact me by telephone at (202) 499-4232 or by e-mail at 

ryan.mulvey@causeofaction.org. 

  

______________________ 

RYAN P. MULVEY 

COUNSEL 
 

 
 

cc:  Amanda J. Patterson, FOIA Coordinator, NMFS, Greater Atlantic Region 

                                                 
5 Am. Immigration Lawyers Ass’n v. Exec. Office for Immigration Review, No. 15-5201, 2016 WL 4056405, at *1 

(D.C. Cir. July 29, 2016), slip op. available at http://coainst.org/2aZCRgT. 
6 E-mail from Michael Pentony, Greater Atl. Reg’l Fisheries Office, to Michael Ruccio, et al. (Apr. 8, 2016) 

(attached as Exhibit 4). 
7 E-mail from Peter Christopher, Greater Atl. Reg’l Fisheries Office, to Michael Pentony, Greater Atl. Reg’l 

Fisheries Office (Apr. 11, 2016) (attached as Exhibit 5). 
8 2016 Regional Fishery Management Councils Congressional Endorsements (attached as Exhibit 6). 
9 Am. Immigration Lawyers Ass’n, 2016 WL 4056405 at *1. 
10 Id. at 8. 
11 Id. 
12 See Exs. 4–6, supra notes 6–8. 
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July 29, 2016 
 
Stephen S. Schwartz 
Cause of Action Institute     
1875 Eye St. N.W.,  
Suite 800 
Washington, DC 20006 
  

                                             Re:  FOIA Request DOC-NOAA-2016-001453 
  
 
Dear Mr. Schwartz: 
  
This letter acknowledges receipt of your Freedom of Information Act (FOIA) request. 
 
Your request was entered into FOIAonline, our request tracking database, on July 19, 2016. Your 
request tracking number is DOC-NOAA-2016-001453. 
 
You requested:  
 
“All documents related to the appointment or reappointment of members of the New England Fishery 
Management Council from November 1, 2015 to the present. This request includes all communications, 
both inside the government and with outside parties, including .gov e-mail, personal e-mail, text 
messaging, and any other methods of communication. This request specifically includes 
communications to or from the personal and official e-mail accounts of the following persons and 
entities:  
1. The Office of the Secretary of Commerce  
2. The Office of Dr. Kathryn Sullivan, Administrator of NOAA and Under Secretary of Commerce for 
Oceans and Atmosphere  
3. Lois J. Schiffer, NOAA General Counsel  
4. Eileen Sobeck, Assistant Administrator for Fisheries  
5. Samuel D. Rauch III, Deputy Assistant Administrator for Regulatory Programs  
6. Dr. Alan D. Risenhoover, Director, Office of Sustainable Fisheries  
7. John Bullard, Northeast Regional Administrator  
8. Michael Pentony, Assistant Regional Administrator for Sustainable Fisheries  
9. Dr. William A. Karp, Science and Research Director, Northeast Fisheries Science Center” 
 
15 C.F.R. 4.6(d) (2) allows an agency to extend the FOIA response deadline by ten business days for 
unusual circumstances. Due to the need to search for and collect the requested records from field 
facilities or other establishments separate from the office processing the request; we are choosing to 
invoke this 10 day extension and anticipate completing your request by August 30, 2016.  
 
Please contact us if you are interested in narrowing the scope of your request. Narrowing your request 
will help expedite its processing. 
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If you have questions regarding your request, please contact Amanda Patterson at 
Amanda.Patterson@NOAA.gov or call (978) 281-9210. 
  

Sincerely, 
  
  
 
Amanda J. Patterson, MLS 
FOIA Coordinator, Greater Atlantic Region 
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Stephen S. Schwartz 
Cause of Action Institute 
1875 Eye St. N.W.,  
Suite 800 
Washington, DC 20006 

Re:  FOIA Request DOC-NOAA-2016-001453 

Dear Mr. Schwartz: 

This letter is in response to your Freedom of Information Act (FOIA) request which was received by our 
office on, July 19, 2016  in which you requested:  

“All documents related to the appointment or reappointment of members of the New England Fishery 
Management Council from November 1, 2015 to the present. This request includes all communications, 
both inside the government and with outside parties, including .gov e-mail, personal e-mail, text 
messaging, and any other methods of communication. This request specifically includes 
communications to or from the personal and official e-mail accounts of the following persons and 
entities:  
1. The Office of the Secretary of Commerce
2. The Office of Dr. Kathryn Sullivan, Administrator of NOAA and Under Secretary of Commerce for
Oceans and Atmosphere  
3. Lois J. Schiffer, NOAA General Counsel
4. Eileen Sobeck, Assistant Administrator for Fisheries
5. Samuel D. Rauch III, Deputy Assistant Administrator for Regulatory Programs
6. Dr. Alan D. Risenhoover, Director, Office of Sustainable Fisheries
7. John Bullard, Northeast Regional Administrator
8. Michael Pentony, Assistant Regional Administrator for Sustainable Fisheries
9. Dr. William A. Karp, Science and Research Director, Northeast Fisheries Science Center”

This is interim release number one. We have located 19 documents responsive to your request. You 
are granted full access to those records, and a copy is enclosed.  

Although we do not consider this to be a denial of your request, you have the right to file an 
administrative appeal if you are not satisfied with our response to your FOIA request. All appeals 
should include a statement of the reasons why you believe the FOIA response was not satisfactory. An 
appeal based on documents in this release must be received within 90 calendar days of the date of this 
response letter at the following address: 

Assistant General Counsel for Litigation, Employment, and Oversight 
U.S. Department of Commerce 
Office of General Counsel 
Room 5875 
14th and Constitution Avenue, N.W. 
Washington, D.C. 20230 
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An appeal may also be sent by e-mail to FOIAAppeals@doc.gov, by facsimile (fax) to 202-482-2552, or 
by FOIAonline at https://foiaonline.regulations.gov/foia/action/public/home#. 
 
For your appeal to be complete, it must include the following items: 
 

 a copy of the original request, 
 our response to your request, 
 a statement explaining why the withheld records should be made available, and why the denial 

of the records was in error. 
 “Freedom of Information Act Appeal” must appear on your appeal letter. It should also be written 

on your envelope, e-mail subject line, or your fax cover sheet. 
 

FOIA appeals posted to the e-mail box, fax machine, FOIAonline, or Office after normal business hours 
will be deemed received on the next business day.  If the 90th calendar day for submitting an appeal 
falls on a Saturday, Sunday or legal public holiday, an appeal received by 5:00 p.m., Eastern Time, the 
next business day will be deemed timely. 
FOIA grants requesters the right to challenge an agency's final action in federal court. Before doing so, 
an adjudication of an administrative appeal is ordinarily required. 
The Office of Government Information Services (OGIS), an office created within the National Archives 
and Records Administration, offers free mediation services to FOIA requesters. They may be contacted 
in any of the following ways: 

Office of Government Information Services 
National Archives and Records Administration 
Room 2510 
8601 Adelphi Road 
College Park, MD 20740-6001 

Email: ogis@nara.gov 
 
Phone: 301-837-1996 
Fax: 301-837-0348 
Toll-free: 1-877-684-6448 
 

If you have questions regarding this correspondence please contact Amanda Patterson at 
Amanda.Patterson@NOAA.gov or call (978) 281-9210, or the NOAA FOIA Public Liaison Robert 
Swisher at (301) 628-5755. 
 
  

Sincerely, 
  
  
 
Amanda J. Patterson, MLS 
FOIA Coordinator, Greater Atlantic Region  

Case 1:16-cv-02178-EGS   Document 1-5   Filed 11/01/16   Page 16 of 25



 

 

 

 

 

 

EXHIBIT 

4 

Case 1:16-cv-02178-EGS   Document 1-5   Filed 11/01/16   Page 17 of 25



The list of Council nominees is now public, and John and I will be meeting in the coming weeks to

discuss the nominees and develop recommendations for Eileen.  In prep for that, I'd appreciate any


thoughts, insights, experiences you can share about any of the nominees.  Here's who we have:


NEFMC -- Three incumbents' terms are up: Goethel (1st); Sissenwine (1st); and Blount (3rd).  Goethel is


obligatory NH; the other two are at-large.  Blount, obviously, is done.


Maine -- no nominees


New Hampshire -- Ellen Goethel; Dave Goethel; Mark Godfroy


Massachusetts -- James "Dan" Martino; Brendan Mitchell; Patrick Paquette; Charles Quinn; and Mike


Sissenwine


Rhode Island -- Rich Bellavance; Zachary Harvey; and David Monti


Connecticut -- no nominees


Thoughts:  I suspect there's no reason Sissenwine wouldn't be reappointed; so maybe don't spend too


much time on the MA nominees.  I really don't know anything about the RI nominees, so please help


there.  NH should be interesting.  I can't see picking David over Ellen, but it could be very helpful to


have some insight on Godfroy.











Michael Pentony - NOAA Federal


From: Michael Pentony - NOAA Federal


Sent: Friday, April 08, 2016 2:32 PM


To: Michael Ruccio; Moira Kelly; Peter Christopher; Sarah Heil


Subject: CLOSE HOLD -- Council Nominees


Non-responsive

Non-responsive

Non-responsive

Non-responsive

Non-responsive

Non-responsive

Non-responsive

Non-responsive
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While it's very helpful if you have thoughts/insight/etc. on these candidates, it's also helpful to know if

you've never heard of them.


Thanks,


Mike


--

Michael Pentony


Assistant Regional Administrator for Sustainable Fisheries


Greater Atlantic Regional Fisheries Office


55 Great Republic Drive


Gloucester, MA  01930


Phone:  978-281-9283


Fax:  978 -281-9135


Web: greateratlantic.fisheries.noaa.gov


Non-responsive
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Mike,


In this list of nominees, I've only heard of Goethals, Paquette, Quinn, Sissenwine, 

Panacek, and  so I have no input on RI, 




Pete


On Fri, Apr 8, 2016 at 2:31 PM, Michael Pentony - NOAA Federal <michael.pentony@noaa.gov> wrote:


The list of Council nominees is now public, and John and I will be meeting in the coming weeks to

discuss the nominees and develop recommendations for Eileen.  In prep for that, I'd appreciate any


thoughts, insights, experiences you can share about any of the nominees.  Here's who we have:


NEFMC -- Three incumbents' terms are up: Goethel (1st); Sissenwine (1st); and Blount (3rd).  Goethel


is obligatory NH; the other two are at- large.  Blount, obviously, is done.


Maine -- no nominees


New Hampshire -- Ellen Goethel; Dave Goethel; Mark Godfroy


Massachusetts -- James "Dan" Martino; Brendan Mitchell; Patrick Paquette; Charles Quinn; and Mike


Sissenwine


Rhode Island -- Rich Bellavance; Zachary Harvey; and David Monti


Connecticut -- no nominees


Thoughts:  I suspect there's no reason Sissenwine wouldn't be reappointed; so maybe don't spend


too much time on the MA nominees.  I really don't know anything about the RI nominees, so please


help there.  NH should be interesting.  I can't see picking David over Ellen, but it could be very


helpful to have some insight on Godfroy.





Peter Christopher - NOAA Federal


From: Peter Christopher - NOAA Federal


Sent: Monday, April 11, 2016 3:44 PM


To: Michael Pentony - NOAA Federal


Cc: Michael Ruccio; Moira Kelly; Sarah Heil


Subject: Re: CLOSE HOLD -- Council Nominees


non responsive

non responsive

non respon... non respon...

non responsive
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While it's very helpful if you have thoughts/insight/etc. on these candidates, it's also helpful to

know if you've never heard of them.


Thanks,


Mike


--

Michael Pentony


Assistant Regional Administrator for Sustainable Fisheries


Greater Atlantic Regional Fisheries Office


55 Great Republic Drive


Gloucester, MA  01930


Phone:  978-281-9283


Fax:  978-281-9135


Web: greateratlantic.fisheries.noaa.gov


--

Peter Christopher


Senior Fishery Policy Analyst


National Marine Fisheries Service


Sustainable Fisheries Division


Greater Atlantic Region Fisheries Office


978-281-9288


non responsive
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2016 REGIONAL FISHERY MANAGEMENT COUNCILS

CONGRESSIONAL ENDORSEMENTS

Updated April 27, 2016

NEW ENGLAND COUNCIL

Richard John Bellavance, Jr./RI     Rep. James R. Langevin/RI/D

         Rep. David N. Cicilline/RI/D

         Sen. Sheldon Whitehouse/RI/D

         Sen. Jack Reed/RI/D

Zachary J. Harvey/RI       Rep. James R. Langevin/RI/D

         Rep. David N. Cicilline/RI/D

         Sen. Sheldon Whitehouse/RI/D

         Sen. Jack Reed/RI/D

David Paul Monti/RI       Rep. James R. Langevin/RI/D

         Rep. David N. Cicilline/RI/D

         Sen. Sheldon Whitehouse/RI/D

         Sen. Jack Reed/RI/D

Ellen Goethel/NH       Sen. Kelly A. Ayotte/NH/R




Non-responsive
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