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Rdvocates for Government Accountability

A 501{c)(3) Nonprofit Corporation

VIA FACSIMILE AND ELECTRONIC FILING

June 25, 2013

Hugh Gilmore

Director, Disclosure Services
FOIA Request

Department of the Treasury
Washington, DC 20220
Facsimile: (202) 622-3895

RE: Freedom of Information Act Request

Dear Mr. Gilmore:

Pursuant to the Freedom of Information Act (FOIA), 5 U.S.C. § 552, Cause of Action
hereby requests access to the following records pertaining to the Department of the Treasury™s
process for reviewing “sensitive information” in response to FOIA requests:

1. Cover e-mails, cover sheets, and memoranda that have been provided by FOIA
personnel to Treasury’s sensitive review commitiee since December 31, 2009;

2. Processing metrics for the sensitive FOIA requests since December 31, 2009;

3. Agendas for all sensitive review committee meetings since December 31, 2009;
and

4. E-mail from October 1, 2009 through December 31, 2009, between or among
employees of Office of the Executive Secretary, Office of the General Counsel,
Office of Legislative Affairs, Office of Public Affairs, the Office of the Deputy
Assistant Secretary for Privacy, Transparency, and Records (including Disclosure
Services), and the Office of Financial Stability pertaining to the sensitive review
process.

Cause of Action Is Entitled to News Media Status

For fee purposes, Cause of Action qualifies as a “representative of the news media” under
5 U.S.C. § 552(a)(4)(A)(ii)(II). Cause of Action is organized and operated, inter alia. to publish
and broadcast news, i.e., information that is about current events or that would be of current
interest to the public. Cause of Action routinely and systematically disseminates information to
the public through various medium forms. Cause of Action maintains a frequently visited
website, www.causeofaction.org. Additionally, since September 2011, Cause of Action has
published an e-mail newsletter. Fhis newsletter provides subscribers with regular updates
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regarding Cause of Action’s activities and information the organization has received from
various government entities. Cause of Action also disseminates information via Twitter and
Facebook. Cause of Action also produces a newsletter titled “Agency Check,” which informs
interest«l:d persons about actions of federal agencies, and another periodical, “Cause of Action
News.”

Cause of Action gleans the information it regularly publishes in its newsletters from a
wide variety of sources, including FOIA requests, government agencies, universities, law
reviews and even other news sources, Cause of Action researches issues on government
transparency and accountability, the use of taxpayer funds and social and economic freedom;
regularly reports on this information; analyzes relevant data; evaluates the newsworthiness of the
material; and puts the facts and issues into context. Cause of Action uses technology, including
but not limited to the Internet, Twitter and Facebook, in order to publish and distribute news
about current events and issues that are of current interest to the general public. These activities
are hallmarks of publishing, news and journalism. As a result, federal agencies have continually
recognizgd Cause of Action as a representative of the media in connection with its FOIA
requests.

Cause of Action [s Entitled to a Public-Interest Fee Waiver

Additionally, Cause of Action requests a waiver of any and all applicable fees pursuant to
5 U.S.C. § 552(a)(4)X(AXiii), which provides that requested records shall be furnished without or
at reduced charge if “disclosure of the information is in the public interest because it is likely to
contribute significantly to public understanding of the operations or activities of the government
and is not primarily in the commercial interest of the requester.” As discussed below, Cause of
Action satisfies the statutory standard for a fee waiver.

A. Disclosure of the requested records is in the public interest because it is likely to
contribute significantly ro public understanding of the operations or activities of the
government.

As an initial matter, we note that “obtaining information to act as a ‘watchdog’ of the
government is a well-recognized public interest in the F OIA.” It is for this reason that Cause of
Action seeks disclosure of the requested records. In this instance, the request meets the four-
factor test used by Treasury to determine whether disclosure of the requested information is in
the public interest. First, the requested records concern identifiable “operations or activities of

' Newsletters, Cause of Action, available at http://causeofaclion.org/newsletters/.

* See, e.g., FOIA Request 2013-145F, Consumer Fin. Prot. Bureau (May 29, 2013); FOIA Request HQ-2013-00940-
F, Dep’t of Energy (Apr. 26, 2013); FOIA Request 2013-073, Dep’t of Homeland Sec. (Apr. 5, 2013); FOIA
Request 2012-RMA-02563F, Dep’t of Agric. {May 3, 2012); FOIA Request 2012-00270, Dep’t of Interior (Feb. 17,
2012); Dep't of Commerce (Mar. 1, 2012); FOIA Request No. 12-00455-F, Dep’t of Educ. (Jan. 20, 2012).

7 Balt. Sun v. U.S. Marshals Serv., 131 F. Supp. 2d 725, 729 (D. Md. 2001); see also Ctr. to Prevent Handgun
Violence v. U.S. Dep’t of the Treasury, 981 F. Supp. 20, 24 (D.D.C. 1997) (“This self-appointed waichdog role is
recognized in our system.™).

* See 31 C.F.R. 1.7(d) (2012) (incorporating the fee waiver policy guidance issued by the Depariment of Justice on
April 2, 1987, available ar hitp://www justice.gov/oip/foia_updates Vol_VII1_I/viiil page2.htm).
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the government,”™ specifically Treasury’s formal but heretofore secret practice of applying extra

scrutiny to certain FOIA requests. Second, the requested information is “likely to contribute™ to
the understanding of the Treasury’s FOIA operations because the requested information is not
already in the public domain and will meaningfully inform the public about Treasury’s FOIA
process. Third, disclosure will contribute to “public understanding,” as o?posed to the
understanding of the requester or a narrow segment of interested persons.” We note in this
context that Cause of Action has both the intent and ability to make the results of this request
available to the public in various medium forms. Our staff has a combined forty-five (45) years
of expertise in government oversight, investigative reporting and federal public interest
litigation. These professionals will analyze the information responsive to this request, use their
editorial skills to turn raw materials into a distinct work and share the resulting analysis with the
public, whether through Cause of Action’s regularly published online newsletter, memoranda,
reports or press releases. Fourth, and lastly, disclosure is likely to contribute “significantly” to
the public understanding of Treasury’s sensitive review FOIA process, because the requested
records will shed light on its origins, breadth, and purpose -- and such information is not readily
available from other sources.”

B. Disclosure of the requested information is not primarily in the commercial interest of
Cause of Action.

Cause of Action does not seek this information to benefit commercially. Cause of Action
is a nonprofit organization as defined under § 501(c)(3) of the Internal Revenue Code. Our
organization is committed to protecting the public’s right to be aware of the activities of
government agencies and to ensuring the lawful and appropriate use of government funds by
those agencies. Cause of Action will not make a profit from the disclosure of this information.
Rather, this information will be used to further the knowledge and interests of the general public
regarding how the Internal Revenue Service evaluates applicants for nonprofit, 501(c)(4) status.
In the event the disclosure of this information creates a profit motive, that is not dispositive for
the commercial interest test; media or scholars may have a profit motive as long as the
dissemination of the information is in their professional capacity and would further the public
interest.” Therefore, Cause of Action also satisfies this statutory standard.'®

Production of Information and Contact Information

In an effort to facilitate record production and to mitigate the cost of duplication, Cause
of Action requests the production of records in electronic format (e.g., e-mail, pdf). If a certain
set of responsive records can be produced more readily, we respectfully request that those
records be produced first and that the remaining records be produced on a rolling basis as
circumstances permit,

‘1.

b 1d.

1.

" 1d.

? See Campbell v. U.S. Dep't of Justice, 164 F.3d 20, 38 (D.C. Cir. 1998).
% See 5 U.S.C. § 552(al4)(A)(ii).
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If you have any questions about this request, please contact me by e-mail at
robyn.burrows@causeofaction.org or by telephone at (202) 499-4232. Thank you for your

attention to this matter.

Robyn Burrows
Staff Attorney



