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AMERICAN CIVIL LIBERTIES UNION

October 5, 2015

U.S. Immigration and Customs Enforcement
Freedom of Information Act Office

500 12th Street, S.W., Stop 5009
Washington, D.C. 20536-5009

RE: FOIA Request for Records Relnted to Parole Decisions For
Arriving Aliens Found to Have a Credible Fear of Persecution

Dear Freedom of Information Officer:

This letter is a request pursuant to the Freedom of Information Act
(*FOIA™), 5 U.S.C. § 552, by the Immigrants® Rights Project of the
American Civil Liberties Union (“ACLU") and Center for Gender &
Refugee Studies (“CGRS™) at the University of California Hastings School
of Law. The ACLU and CGRS seek records from U.S. Immigration and
Customs Enforcement (“ICE") pertaining to parole decisions for arriving
aliens found to have a credible fear of persecution, Specifically, we seek the
periodic reports and analyses of such parole decisions created pussuant to
ICE Directive 11002.1, Parole of Arriving Aliens Found to Have a Credible
Fear of Persecution or Torture {Dec. 8, 2009). The ACLU and CGRS also
seek the expedited processing of this request and a fee waiver. See 5 U.S.C.

§§ 552(a)(6)(E), 552(a)(4)(A)iii).

There is a compelling and urgent need to inform the public about these
issues. ICE Directive 11002.1 provides that “when an arriving alien found to
have a credible fear establishes o the satisfaction of [ICE) his or her identity
and that he or she presents neither a flight risk nor danger to the community,
[ICE] should"—absent “exceptional, overriding factors"—"parole the alien
on the basis that his or her continued detention is not in the public interest,”
ICE Directive 11002.1, §§ 6.2, 8.3. The Directive reflects the agency's
recognition that there is no public interest in detaining bona fide asylum
seekers who present no danger to the community and no flight sisk that
warrants their imprisonment. it was issued, in part, in response to
widespread criticism that ICE was subjecting many asylum seekers to
unnecessary delention under its overly restrictive parole policies.! The
Directive thus represents a critical reform to the government's detention
practices, Indeed, after ICE Dircctive 11002.1 went into effect in January

! See, e.g., Humen Rights First, U S Detention of Asylum Seekers: Seeking Protection,
Finding Prison 6 (2009), available ai hups:/ivwww, humanrightsfitst org/wp-
content/uploads/pd 090429 RP-hrf-asylum-detention-report.pdf.
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2010, large numbers of noncitizens who satisfied the Directive were paroled
from deteation.?

However, since at least November 2014, advocates have reported the
widespread denial of parole to asylum seekers even when they meet the
Dirsctive’s criteria. In at least some cases, these denials appear to be related
to the new memorandum from the Secretary of Homeland Security
identifying recent entrants as a priority for immigration law enforcement.?
ICE’s apparent denial of parole based on arriving aliens’ recency of entry or
other categorical, class-based criteria suggests that ICE may not be

AMERIEAN CivIL LIBEATIES providing individualized parole decisions that are based on facially

UNION FOUNDATION legitimate and bona fide reasons, as required by law.* Advocates have also
raised concerns that arriving asylum seekers are being detained on
deterrence grounds—and a federal court earlier this year ruled that the
government could not rely on such grounds in deciding to detain asylum
seekers apprehended in the interior of the country.

Media attention to the detantion of recently-arrived asylum seekers—many
of whom are arriving aliens found to have a credible fear of persecution or
torture—dermonstrates the public’s heightened concern with decisions to
detain or release individuals seeking refugee protection. Moreover, high

* See U.S. Comm'n on Religlous Freedom, Assessing the UL.S. Government's Detention of
Asylum, Seekers. Further Acilon Needed to Fully Implement Raforms 9-10 [Apr. 2013)
avallable at hitp:/fwww.uscicf gov/sites/default/filas/resources/ERS-
detention®:20reforms%20report%20April*202013.pdf, (noting that, in FY2012, 1ICE
granted perole to 80 percent of asylum seekers found to have & eredible fear),

? See Memorandum fram Jeh Johnson, Sec'y of Homelznd Security re: Policies for the
Apprehension, Detention and Ramoval of Undocumented Immigrants, at 3-4 (Nov, 20,
2014) (hereinafier, “Priorities Memo™).

! See, e.p., Jean v. Nelson, 472 U.S. 846, 857 { L985); Marczak v. Greane, 971 F.2d 510, 515
(10th Cir. 1992); Nadargjah v. Holder, Nadarajoh v. Gonzales, 443 F.3d 1069, 1082 (Oth
Cir. 2006),

3 See RILR v. Johnson, 80 F, Supp. 3d 164, 188-90 (D.D.C. 2015); see afso Diaz v.
Schlfigen, 946 F. Supp, 762, 765-66 (N.1D. Cal. 1995) (holding that delerrence is not an
individualized reason to deny parole),

S See ez, Perln Traviso, Report calls for iinnediata relense of immigrant women, children,
ARIZONA DAILY STAR (Sept. 17, 2015), avallable ar
hitp/frucson.com/news/local/borderireport-calls-for-immediate-release-of-immigrant-
women-children/article_9d9a7505-504d-5b60-b7a9-e50e8524cad8.him]; Azron Morrlson,
Jmnilgration Reform 2013: Inmigrant Detention Centers Fiolate Civil Rights Gf Detalnees,
US Commission Says, INTERNATIONAL BUSINESS TOMES (Sept, 18, 2015),available at
hitp:/fwww.ibtimes.com/immigration-reform-2015-immigrant-deiention-centers-violate-
clvil-rights-detainees-us-2103651; Elise Foley, Backlash Against Mass Family Immigrant
Detention Graws As Senale Democrafs File On, HUITINGTON POST (Tune 2, 2015),
hitpfwww huffinglonpost.com/2015/06/02/femily-immigrant-detention_n_7495282 htmi,
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profile public figures including Pope Francis” and hundreds of members of
Congress® have recently weighed in on the proper treatment of asylum
seekers arriving at our borders.

Unnecessary detention raises serious hurmen and civil rights concerns
regarding the unlawful deprivation of individual liberty; the interference that
such detention has on the ability of individuals to litigate their asylum claims
effectively;® and the severe harm that such detention causes asylum seekers’
mentl health.'? For these reasons, the government’s parols practices werrant
prompt end immediate review.

AHERICAH CIVIL LIRGRATIES

UHIGN FOUNDATION RECORDS REQUEST ED'!

We seek the following records'” prepared, received, transmitted, collected
and/or maintained by ICE:

! Dara Lind, Pope Francis's powerfill condesmnailon af how Anerica irzats immigrants,
VOx, (Sapt. 24, 2015), available at hitp:/Awww.vox.com/2015/9/24/93922 1 J/pope-francis-
Immigration-congress; Pope Francis, fmmigration and the Golden Rule {editorial), CHICAGO
TRIBUNE (Sept., 24, 2015), available at
hitp://www.chicagotribune.com/news/opinion/editoriais/ct-pope-immigration-congress-edit-
0925-20150924-story.himl.
* See Letter to Secretary Johnson from Members of the Senate (fune 1, 2015), available at
hitp://immigrentfustice.org/sites/immigrantjustice.org/files/Senate_FamilyDetentionLir_DH
5.20135_06_01.pdf; Letter to Secretary Johnson from Members of the House of
Representatives (May 27, 2015), evailable at
hitps:/flofgren.house.gov/uploadedfiles/family_detention.pdf.
® See, e.g, N.Y. Immigrant Representetion Study, Accessing Justice: The Avaifability and
Adequacy of Counsel in Iminigration Proceedings 3 (2011} (reporting that between 20035
and 2010 in New York City immigration courts, nop-detained immigrants with lawyers had
successiul outcomes 74 percent of the time, while detained immigrants without counsel
vaniled only 3 percent of the time),

® See, e.g., Physicians for Human Rights & Bellevue/NYU Program for Survivors of
Torture, From Persecution to Prison: The Health Consequiences of Detention for Asylum
Seekers (2003); Allen Keller et ak,, AMental Health of Detained Asplum Seekers, 362 Lancet
1721 (2003}; Cu. for Victims of Torture et al., Tortured & Detalned: Survivor Storfes of
U.S, Immigration Detention {2013).

"' The ACLU and CGRS are filing this request simultaneously with a separate request for
the periodic reports and analyses of such parole decistons created pursuant to ICE Directive
11602.1, Parale of Arriving Aliens Found to Have & Credible Fear of Persecution or Terture
{Dec. 8, 2009), We have filed the twa requesls separately because the latter request doss not
require a complex search by the agency and should be resolved promptly.

" The term “records™ as used herein includes all records or communications preserved In
electronic or written form, including but not limited to correspondence, documents, data,
videotapes, e-mails, [axes, files, guidance, guidclines, evaluations, instructions, analyses,
memoranda, agreements, nolzs, orders, policies, procedures, protocols, reports, rules,
manuals, technical specifications, training materials, and studies.
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AMERICAN CIVIL LIBERTIES
UNICGK FOURDATIONH

(1) Any internal memoranda, guidelines, worksheels, training materials,
reports, or other agency communications on how the following civil
enforcement priorities are applied in parole decisions for noncitizens found
to have & credible fear of persecution or torture:

»  Priority 1: “aliens apprehended at the border or ports of entry while
attempting to unlawfully enter the United States”

* Priority 2: “aliens apprehended anywhere in the United States after
unlawfully entering or re-entering the United States and who
cannot establish to the satisfaction of an immigration officer that
they have been physically present in the United States
continuously since Januery 1, 2014"

Memorandum from Jeh Johnsan, Sec’y of Homeland Security re: Policies
for the Apprehension, Detention and Remaval of Undocumented
Immigrants, at 3-4 (Nov, 20, 2014) (hereinafter, “Priorities Memo™).

(2) Any internal memoranda, guidelines, worksheets, training materials,
reports, or other agency communications on how the following directive in
the Priorities Memo is applled in perole decisions for noncitizens found to
have & credible fear of persecution or torture; “absent extraordinary
circumstances or the requirement of mandalory detention, field office
directors should not expend detention resources on aliens . . . whose
detention is. . ., not in the public interest.” /d. at 5.

(3) Any internal memorands, guidelines, worksheets, training materials,
reports, or other agency communications regarding the effect of the
Priorities Memo on parole decisions made pursuant to ICE Directive
11002.1, Parole of Arriving Aliens Found to Have a Credible Fear of
Persecution or Torture (Dec. 8, 2009).

THE REQUESTERS

The American Civil Liberties Union (*ACLU") is a nationwlide, nonprofit,
and nonpartisan organization dedicated to protecting civil rights and civil
liberties in the United States, It is the Jargest civil liberties organization in
the country, with offices in the fifty states and over 500,000 members. The
ACLU is dedicated to holding the U.S. government accountable to principles
of due process and the U.S, Constitution in general, including those
principles that bear on detention end other significant deprivations of liberty.
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AHERITAH CTIVIL LIBERTILS
UNION FoUNDATIOH

The ACLU publishes newsletters, news briefings, right-to-know handbooks,
and other materials that are widely disseminated to the public. These
materials are made available to everyone—including tax-exempt
organizations, non-profit groups, and taw students and law faculty—for
either no cost or for a nominal fee. The ACLU also dissaminates informetion
through its high-traffic website, http://www.aclu.org, which provides in-
depth information on a renge of civil liberties issues, addresses civil liberties
issues that are cutrently in the news, and contains hundreds of documents
relating to the ACLU’s work. The website specifically features information
obtained through FOIA." The ACLU also publishes an electronic
newsletter, which is distributed to subscribers via ematl; airs regular
podcasts; maintains severa! blogs at https://www.aclu.org/blog; and releases
information via social media platforms such as Facebook and Twitter,

The Center for Gender & Refugee Studies (“CGRS") based at the
University of California Hastings College of the Law works to protect the
fundamental human rights of refugees, with a focus on women and children.
CGRS engages in litigation, scholarship, research, and development of
policy recommendetians, in addition to providing in-depth training and
technical assistance. Its attorneys are authors of scholarly works, experts
who advise in asylum cases, and practicing attorncys who represent asylum
seekers throughout the United States, CGRS is a nationally-recognized
leader in dissemination of legal theories, practice advisories, and human
rights reporting. CGRS conducts nation-wide trainings and webinars
attended by hundreds of attorneys, and In the past year, it provided technical
assistance in over 1,500 cases involving asylum and related relicf. CGRS
maintains a public website, http://cgrs.uchastings.edu, through which it
distributes educational and informational materials free-of-charge. The
Library of Congress recently selected CGRS's website for its Web Archive
Praject, recognizing CGRS’s site as “'an important pert of [its public policy]
collection and the historical recard.”**

In addition, CGRS is an educational institution with core scholarly,
pedagogical, and research objectives. CGRS and its staff have authored
numerous scholarly articles and reports, and have published comprehensive

" See, e g., hitp:tiwww.zclu.org/safefreefiortureftorturefoia.himl;
htips:/fwww.aclu.org/patriot-fola.

¥ See University of Hastings College of the Law, CGRS Website To Be Included in Library
of Congress Web Archive Project (Sept. 15, 2015), at
hitpi//www.uchastings.edu/news/articles/2015/09/CGRS-LOC.php.
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studies documenting the treatment of women and child asylum seekers in the
United States.

Accordingly, the ACLU and CGRS are both organizations whose “main
professional activity or occupation is information dissemination.” 6 C.F.R. §
5.5(d)(3). The ACLU and CGRS ere also “representative[s] of the news
media” within the meaning of the statute and applicable regulations, See 5
U.8.C. § 552(a){(4)(A)(iii) (defining e representative of the news media as an
entity that “gathers information of potential interest to a segment of the
public” and “uses its editorial skills to turn raw materials into a distinct

I T work, and distributes that work to an audience); see also National Sec.

UNIGH FOUNDATION Archive v, Department of Defense, 880 F.2d 1381, 1397 (D.C. Cir. 1989)
(same); Electronic Privacy Information Center v, Department of Defense,
241 F. Supp. 2d 5 (D.D.C. 2003} (nonprofit organization that gathered
information and published it in newsletters and otherwise for general
distribution qualified as representative of news media for purpose of limiting
fees). Courts have reaffirmed that nonprofit requestors who are not
traditional news media outlets can qualify as representatives of the news
media for the purposes of the FOIA, including after the 2007 amendments to
the FOIA. See ACLU of Washington v. Dep't of Justice, No. C09-0642RSL,
2011 WL 887731, at *10 (D. Wash, Mer, 10, 2011) (finding that the ACLU
qualifies as a “representative of the news media™),

In addition, CGRS, besed at the University of California Hastings College of
the Law, qualifies a5 an educational institution and seeks requested
information to further its scholarly aims. See 5 U.S.C. § 552(a)(4)(A)
(stating that fees shall be limited for "an educational or noncommercial
scientific institution, whose purpose is scholarly or scientific research™); 6

15 See, & &, Center for Gender & Refugee Swudies and National University of Lanis, eds.,
Childhood and Migration in Central and North America: Causes, Policles, Practices and
Challenges (2015), avallable at http:f/cgrs.nchastings.edu/Childhood-Migration-
HumanRights; COGRS & Kids InNeed of Defense, 4 Treacherous Journey: Child Migranis
Navigating the U.S. linmigration System (2014), available at
hitp:/fegrs.uchastings.edwsites/de favtt/files/Treacherous%420 Journey%20Executive®205um
mery.pdF; Karen Musalo, Personal Violence, Publlc Matter: Evalving Standards in Gender-
Based Asylum Law, Harvard International Review (2014); Center for Qender & Refupes
Studies, Review of Gender, Child, and LGBT! Asylum Guidellnes and Case Law in Foreign
Jurisdiction: A resource for U.S. Attornays (2014); Blaine Bookey, Domestic Violence as a
Basls for Asyluni: An Analysis of 206 Case Outcomes in the United Stales from 1994 to
2012, 24 HASTRNGS WOMEN'S L.J. 107 (2013); Karen Musalo and Blnine Bookey, Crimes
Without Punishmant: An Update on Violence Against Women and Impunity in Guatemala,
10 HASTINGS RACE & POVERTY L.J, 265 (2013); Lisa Frydman and Neha Desai, Beacon of
Hope or Failure of Protection? U.S. Treaiment of Asylun Claims Based on Persecution by
Orgunized Gangs, 12-10 IMMIGR. BRIEFINGS (2012).
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AHERICAN CIYIL LIBEATIES
UHION FOUNBATION

C.F.R. § 5.11(b)(4) (defining "“educational institution” as “an institution of
professional education . . . that operates a program of scholarly research™).

EXPEDITED PROCESSING

The ACLU and CGRS request Track 1 expedited treatment for this FOIA
request. This request qualifies for expedited treatment pussuant to 5 U.S.C. §
352(a}(6)(E). As set forth above, there is a “compeliing need" for expedited
processing of this request, see 5 U.S.C. § 552(a)}(6)(E)(i)XI), namely, an
“urgency to inform the public concerning the actual or alleged Federal
Government activity.” 5 U.S.C. § 552(a)(6)(E)v)(ID). The ACLU and CGRS
are therefore entitled to expedited processing of this request.

FEE WAIVER

The ACLU and CGRS also seek a full fee waiver on the grounds that
disclosure of the requested records is in the public interest and is “likely to
contribute significently to public understanding of the operations or
activities of the gavernment and is not primarily in the commaercial interest
of the requestor.” 5 U.S.C. § 552(a)(d)(A)(iil). As sct forth above, this
request aims at furthering public understending of government conduct: i.e.,
how the government is making parole decistons for arriving aliens found to
have a credible fear of persecution. To the Requestors’ knowledge, the
information requested regarding such paroie decisions is not currently
avilable to the public. Thus, the records’ disclosure by definition will
contribute significantly 1o the public's understanding of how the government
is deciding parole requests. Moreover, neither the ACLU nor CGRS have
any commetrcial interest in the records’ disclosure. In this respect, the
request strongly resembles the many previous instances in which the
government waived all fees associated with responding to FOIA requests by
the ACLU and CGRS."

'* For example, in September 2014, the DOJ Exscutive Office for Immigration Review
granted CGRS a fes waiver on a request for documentation regarding cases ol individuals
detalned at the T. Don Hutto Residentlal Center. In Augusi 2014, the DO) Executive Office
for Immigration Review granted CGRS a fes waiver on a request for documentation
concerning court handling of immigrant juvenile cases. In April 2013, the DO! Natlons!
Security Division granted an ACLU fee walver request with respect to a request for
documents relating 10 the FISA Amendments Act, Also in April 2013, the DOJ granted an
ACLU fee waiver request regarding a FOIA roquest for documents related to national
security letters issued under the Electronic Communications Privacy Act, In August 2013,
the FBI granted the fee waiver request related to the same FOIA request issued to the DOJ.
In June 2011, the DOJ National Security Divislon granted a fee waiver to the ACLU wilh
respect 10 & request for documents releting to the interpretation and Implementation of a
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In any event, as discussed supra, the ACLU and CGRS are both
“representative[s] of the news media” and do not seek the records requested
for commercial use. Accordingly, should the government assess faes for the
processing of this request, those fecs should be “limited to reasoneble
standard charges for document duplication” alone. 5 U.S.C. §

352(a)(4)(A)H)ID.
.k
Thank you for your consideration of this request. If this request is denied in
AHERECAN EWIL ListaTabs whole or in part, we ask that the government justify all redactions by
UHIGN FOUHBATION reference to specific FOIA exemptions, We expect the government to release

all segregable portions of otherwise exempt material, We reserve the right to
appes| a decision to withhold any information or to deny expedited
processing or a waiver of fees, We look forward to your response to our
request for expedited processing within 10 business days, as required under
5 U.S.C. § 552(a)}(6)(E)(ii)(T). Notwithstanding our request for expedited
processing, we allernatively look forward to your reply to this request within
20 business days, as required under 5 U.S.C. § 552(a)(6)(A)(1).

Please respond to Michael Tan, Staff Attorney, ACLU Immigrants’ Rights
Project. Also, please notify us in advance if the cost of photocopying the
documents requested exceeds $100.00.

xEw

Under penalty of perjury, 1 certify, to the best of my knowledge and belief,
that the above information is true and correct.

section of the PATRIOT Act. In October 2010, the Depariment of the Navy granted a fes
waiver lo the ACLU with respeet to a request for documents regarding the deaths of
detainecs in U.S. custody. In January 2009, the CIA granted a fee waiver with respect to the
same request, In March 2009, the State Department granted a fee waiver to the ACLU with
regerd to 8 FOLA request for documents relating to the detention, interrogation, treatmeant, or
prosecution of suspected terrorists, Likewise, in December 2008, the DOJ grented the
ACLU a fee waiver with respect to the same request. In Wovember 2006, the Department of
Health and Human Services granied a fes waiver to the ACLU with regard to a FOIA
request submitied in November of 2006. In Mey 2005, the Depertment of Commerce
pranted 2 fee wajver to the ACLU with respect io its request for information regarding the
redio-frequency identification chips In United States passports. In March 2005, the
Department of State granted e fee waiver to the ACLU on a request regarding the use of
immigration laws to exclude prominent non-citizen scholers and intellectuals from the
country because of their political views, statements, or asscciations,
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%ﬁ&

Michael K.T. Tan
Staff Attorney
ACLU Immigrants’ Rights Project
125 Broed Street, 18th floor
New York, New York, 10004
212-519-7848

AMERLCAN CIYIL LISERTIES mtﬁn@ac‘u.ﬂrg

UMNIOH FOUHODATION
é“a

Eunice Lee

Co-Legal Director

Center for Gender & Refugee Studies
UC Hastings College of the Law

200 McAllister Streat

San Francisco, CA 94102

(415) 581-8836
leesunice@uchastings.edu




Case 4:16-cv-06066-SBA Document 1-1 Filed 10/20/16 Page 11 of 18

LEGAL DEPARTMENT e — ;
IMMIGRANTS® ML
RIGHTS PROJECT :

IFOUNBATION

October 5, 2015

U.S. Immigration and Customs Enforcement
Freedom of Information Act Office

500 12th Street, S.W., Stop 5009
Washington, D.C. 20536-5009

RE: FOIA Request for Records Related to Parole Decisions For
Arriving Aliens Found to Have a Credible Fear of Persecution

Desr Freedom of Information Officer:

AMERICAN CIVIL LIBERTIES

UNIDN FOUNDATION This letter is a request pursuant 1o the Freedom of Information Act
e (“FOIA™), 5 U.S.C, § 552, by the Immigrants’ Rights Project of the

T American Civil Liberties Union (*ACLU") and Center for Gender &
n.s:uss nﬁsrnm; To Refugee Studies (“CGRS") at the University of California Hastings School
HATIONAL OFFICE

of Law. The ACLU and CGRS scck records from U.S. Immigration and
Customs Enforcement (*ICE") pertaining to parole decisions for atriving
aliens found to have a credible fear of persecution. Specifically, we seek the
periodic reports end analyses of such parole decisions created pursuant to
1CE Directive 11002.1, Parole of Arriving Aliens Found to Have a Credible
s i cTans Fear of Persccution or Torture (Dec, 8, 2009). The ACLU and CGRS also
seek the expedited processing of this request and a fee waiver. See 5 U.S.C.

§§ 552(a)(GXE), S52(a)(4)(AXiii).

There is a compelling and urgent need to inform the public about these
issues. [CE Directive 11002.1 provides that “when an erriving alien found to
have e credible fear establishes to the satisfaction of [ICE} his or her identity
and that he or she presents neither a flight risk nor danger to the community,
[ICE] should"—absert “exceptional, overriding factors™—"parole the alien
on the basis that his or her continued detention is not in the public interest.”
ICE Directive 11002.1, §§ 6.2, 8.3. The Directive reflecls the agency’s
recognition that there is no public interest in detaining bona fide asylum
seekers who present no danger to the community and no flight risk that
warrants their imprisonment. It was issued, in part, in response to
widespread criticism that ICE was subjecting many asylum seckers to
unnecessary detention under its overly restrictive parole policics.' The
Directive thus represents a critical reform to the government’s detention
practices. Indeed, afier ICE Directive 11002.1 went into effect in January

! See, 2. g., Human Rights Ficst, IS Detention of Asylum Seekers. Seeking Protection,
Finding Prison 6 (2009), available at https:/fwww humanrightsfirst. org/wp-
contentuploeds/pd£090429-RP-hri-asylum-detention-report pdf.
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2010, large numbcrs of noncitizens who satisfied the Directive were paroled
from detention.?

However, since at least November 2014, advocates have reported the
widespread denial of parole to asylum scekers even when they meet the
Directive's criterie. In at least some cases, these denigls appear to be releted
to the new memorandum from the Secretary of Homeland Security
identifying recent entrants as a priority for i |mm1gralmn law enforcement.’
ICE’s apparent denigl of parole based on arriving aliens’ recency of entry or
ather categoricsl, class-based criteria suggests that ICE may not be

AMERIEAN CIVIL LIBERTIES providing individualized parole decisions that are bascd on facially

UNIOH FOUNDBATION legitimate and bona fide reasons, as required by law.* Advocates have also
raised concems that arriving asylum seekers are being detained on
deterrence grounds—and a federal court earlier this year ruled that the
government could not rely on such grounds in dcc:dmg to detain asyium
seckers apprehended in the interior of the country.®

Media attention to the detention of recently-arrived asylum seekers—many
of whom are amriving aliens found to have e credible fear of persecution or
torture—demonstrates the public's heighlened concermn wu.h decisions 1o
detain or release individuels seeking refugee protection.® Morcover, high

% See U.S. Comm'n on Religious Freedom, dssessing the US Government's Derention of
Asylum, Seekers. Further Action Needed to Fully Implement Reforms 910 (Apr. 2013)
available at httpfiwww.uscirf, gavisites/delault/files/resonrces/ERS-
detention®20reforms%:20report%20April%6202013,pdf, {noting thal, in FY2012, ICE
anted parole to 80 percent of esylum seekers found to have a credible fear).

Sze Memorandum from Jeh Johnson, Sec'y of Homeland Security re: Policies for the
Apprehension, Delention and Remaval of Undocumented Immigrants, at 3-4 (Nov. 20,
2014) (hereinaRer, “Priorities Memo").

4 See, e.g., Jean v. Nelson, 472 U.S. 846, 857 (1985); Marczak v Greene, 971 F.2d 510,515
(10th Cir. 1992); Naderajah v. Helder, Nodarajah v. Gonzales, 443 F.3d 1069, 1082 (9th
Cir. 2006).

! See RILR v. Johnsan, 80 F. Supp. 3d 164, 188-90 (D.D.C. 2015); see alsa Diaz v.
Schiligen, 946 F. Supp. 762, 765-66 (N.D. Cal. 1996) (holding thet deterrence is not an
indmduallzed reason 1o deny parole),

6 See e &., Perla Traviso, Report calls for immediale release of immigrant women, children,
ARIZONA DAILY STAR (Sept. 17, 201 3), available at
htip:/ieson. com/news/localborden report-calls-for-immediate-release-of-immigrant-
women-children/article_9d9a7505-504d-5b60-b709-250e8524cedB html; Aaron Macrison,
{mmigration Reforim 2015: Immigrant Detention Centers Violate Civil Rights Of Delainees,
US Commission Says, INTERNATIONAL BUSINESS TIMES (Sept. 18, 2015),available at
http:ffwww.ibtimes.com/immigration-reform-20 1 5-immigrant-detzntion-centers-violate-
civil-rights-detainces-us-2103651; Elisc Foley, Backlash Against Mass Family Immigrant
Detention Grows As Senate Democrais Plle On, HUFFINGTON POST (June 2, 2015),
htptiwww. huffingtanpost.com/2061 5/06/02/family-immigrant-detention_n_7495282.html.



Case 4:16-cv-06066-SBA Document 1-1 Filed 10/20/16 Page 13 of 18

profile pubhc figures including Pope Francis’ and hundreds of members of
Congress® have recently weighed in on the proper treaiment of asylum
seekers arriving at our borders.

Unnecessary detention raises serious human and civil rights concerns
regarding the unlawful deprivation of individual liberty; the interference that
such deteutlon has on the ebility of individuals to litigate their asylum claims
cflectively;’ and the severe harm that such detention causes asylum seekers’
mental health.'® For these reasons, the government's parole practices warrant
prompl and immediate review.

AMERICAN CIVIL LIBERTIES

UNIGH FOUNDATION RECORDS REQUESTED .

The ACLU and CGRS seek the following reporis created pursuant to the
ICE Directive 11002.1, Parole of Arriving Aliens Found to Have & Credible
Fear of Persecution or Torture (Dec. 8, 2009), from January 2010 (o the
present:

s Monthly reports by the ICE Field Office Directors detailing the
number of parole adjudications for each area of responsibility; the

? Dara Lind, Pope Francis's powerful candemnation of how Amerlca ireats immigrants,
Vox, (Sept. 24, 2015), available ot hitp:/fwww.vox.com/2015/9/24/939221 /pope-francis-
immigration-congress; Pope Francis, fmmigration and the Golden Rule (editorial), CHICAGO
TRIBUNE (Sept. 24, 2015), available at

http:/twww.chicagatribune com/news/opinion/editorials/ct-pope-immigration-congress-edit-
09..5-20150924-smry html.

1 S2¢ Lener 1o Secretary Johnson from Members af the Senate (June 1, 2015), available at
hitp:ffimmigrantjustice.org/sites/immigrantjustice.org/files/Senate_FamilyDetentionLic_DH
5_2015_06_01.pdf; Letter to Secretary Johnson from Members of the House of
Representetives (May 27, 2015), available at
hnps {/lofgren.houss. govfuploadedi‘ les/family_detention.pdf.

! See, ¢ g., N.Y. Immigrant Representation Study, Accessing Justice. The Availability and
Adeguacy of Counsel In Immigration Proceedings 3 (2011) {reparting that between 2005
and 2010 in New York City immigration courts, non-detained immigrants with lawyers had
successful onicomes 74 percent ol the time, while detained immigrants without counsel
Prevnlled only 3 perceat of the time),

® See, e g., Physicians for Human Rights & Bellevue/NYU Program for Survivors of
Tortuse, From Persecution to Prison® The Health Conseguences of Detention for Asyhum
Scekers (2003); Allen Keller et al., Aental Health of Delained Asylum Seekers, 362 Lancet
1721 (2603), Ctr. for Victims aof Torture et al., Torfured & Deigined: Survivor Storles of
U S. Immigration Detention (2013),

" The ACLU ond CGRS are filing this request simuitancously with a request for records
pertaining to the effect of the Priorities Memo on parole decisions made pursuant to ICE
Directive 11002.1. We have filed the inslant request separately because the records
requested can be readily identified without 8 complex search by the agency; therefore, the
instant request should be resalved promptly.
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result of those edjudications; and the underlying basis to grant or
deny parole. See ICE Directive 11002.1 §8.11.

» All analyses of these monthly reports and of random samplings of
individual case information by the Assistant Director for Operations
or his or her designee, See ICE Directive 11002.1 [ 8.11.

*  All quality essurance reports by the Assistant Director for Operations
or his or her designee. See ICE Directive 11002.1 § 8.12.

AHERICAN CIVIL LIGERTIES THE REQUESTERS

LNVON FOUNDATON

The American Civil Liberties Union (*ACLU") is a nationwide, nonprofit,
and nonpartisen organization dediceted to protecting civil rights and civil
liberties in the United States, It js the largest civil liberties organization in
the country, with offices in the fifty states and aver 500,000 members. The
ACLU is dedicated to holding the U.S, govenment accountable to principles
of due process and the U.S. Constitution in general, including those
principles that bear on detention end other significant deprivations of liberty,

The ACLU publishes newsletters, news briefings, right-to-know handbooks,
end other materials that are widely disseminated to the public. These
materials are made available to everyone—including tax-exempt
arganizations, non-profit groups, and law students and law faculty—for
either no cost or for a nominal fee. The ACLU also disseminates information
through its high-traffic website, http://www.aclu.org, which provides in-
depth information on a range of civil liberties issues, addresses civil liberties
jssues that are currently in the news, and contains hundeeds of documents
relating to the ACLU's work. The website specifically features information
obtained through FOIA." The ACLU also publishes an electronic
newsletter, which is distributed to subscribers via email; airs regular
podcasts; maintains scversal blogs at https://www.aclu.org/blog; and releases
information via social media platforms such as Facebook and Twitter.

The Center for Gender & Refugee Studies (*CGRS") based at the
University of California Hastings College of the Law works to protect the
fundamental human rights of refugees, with a focus on women and children,
CGRS engages in litigation, scholarship, research, end development of
policy recommendations, in addition to providing in-depth training end
technical assistance. Its attorneys are authors of scholarly works, experts

12 See, a.g., hup:/iwww.acly,org/safefreeftomure/torturafoia himl;
https/fwww.aclu org/patriot-foin.
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who advise in asylum cascs, and practicing attorneys who represent asylum
seckers throughout the United States. CGRS is a nationally-recognized
leader in dissemination of legel theories, practice advisories, and human
rights reporting. CGRS conducts nation-wide trainings end webinars
attended by hundreds of attorneys, and in the past year, it pravided technical
assistance in over 1,500 cases involving asylum and related relief. CGRS
maintains a public website, http://cgrs.uchestings.edu, through which it
distributes educationat and informational materials free-of-charge. The
Library of Congress recently selected CGRS's website for its Web Archive
Project, recognizing CGRS’s site as “an important part of [its public policy]

AMERICAN CIVIL LIBERTIES collection and the historical record.”""?

UHION FOUNDATION
In addition, CGRS is an educational institution with core scholarly,
pedagogical, and research objectives. CGRS and its staff have suthored
numerous scholarly articles and reports, and have published comprehensive
studies documenting the treatment of women and child asylum seekers in the
United States."

Accordingly, the ACLU and CGRS are both organizations whose “main
professional activity or occupation is information dissemination.” 6 C.F.R. §
5.5(d)(3). The ACLU and CGRS are also “representative[s] of the news
media” within the meaning of the statute and applicable regulations. See 5
U.8.C. § 552(a)(4)(A)(iii) (defining a representative of the news media as an
entity that “gathers information of potential interest to & segment of the
public” and *uscs its editorial skills to turn raw materials into a distinct
work, and disiributes that work to an audience™); see also National Sec.

1 See University of Haslings College of the Law, CGRS Website To Be Included in Library
of Congress Web Archive Project {Sept. 15, 2015), at
hitp://www.uchestings.cduw/news/articles/2015/09/CGRS-LOC.php.,

" See, 2.2., Center for Gender & Refugee Studies and National University of Lands, eds,,
Childhood and Migration in Ceniral and North America: Causes, Policies, Practices and
Challenges (2015), available at bttp://eges.uchastings.edu/Childhood-Migration-
HumenRights; CGRS & Kids in Need of Delense, 4 Treacherous Jowrney: Child AMigrants
Navigating the U1 S. immigration System (2014), available at
http://cgrs.uchastings,edwsites/defzult/files/Treacherous%20) ourney%420Exceutive?%20Sum
mary.pdf; Karen Musalo, Personal Viclence, Public Matter. Evolving Standards in Gender-
Based Asylum Law, Harvard Imtemational Review (2014); Center for Gender & Refugee
Studies, Review of Gender, Child, and LGBTI Asylum Guidelines and Case Law In Forelgn
Jurisdiction: A resource far U5, Attorneys (2014); Blaine Bookey, Domestic Violence as a
Basis for Asylum® An Analysis of 206 Case Owicomes Int the United States from 1994 o
2012, 24 HasTings WOMEN'S L.J. 107 (2013); Karen Musalo and Blaine Bookey, Crimes
Without Punishment. An Update on Violence Against IVomen and Impunity in Guatemala,
10 HASTINGS RACE & POVERTY L.J. 265 (2013); Lisa Frydman and Nehe Desai, Beacon of
Hope or Failure af Proteciion? U.S. Treatment of Asylum Claims Based on Persecution by
Organized Gangs, 12-10 IMMIGR. BRIEFINGS (2012).
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Archive v. Department of Defense, 880 F.2d 1381, 1397 (D.C. Cir. 1989)
(same}, Electronic Privacy Information Center v. Department of Defense,
241 F, Supp. 2d 5 {D.D.C. 2003) (nonprofit organization that gathered
information and pubiished it in newsletters and otherwise for general
distribution qualified as representative of news media for purpose of limiting
fees). Courts have reaffirmed that nonprofit requestors who are not
traditional news media outlets can qualify es representatives of the news
media for the purpases of the FOLA, including after the 2007 amendments to
the FOIA. See ACLU of Washington v. Dep't of Justice, No. C09-0642RSL,,
2011 WL 887731, at *10 (D. Wash. Mar, 10, 2011) (finding that the ACLU
qualifics as a "representative of the news media").

In addition, CGRS, based at the University of Califomia Hastings College of
the Law, qualifies as an cducational institution and seeks requested
information to further its scholarly aims. See 5 U.S.C. § 552(a)(4)(A)
(stating that fees shall be limited for “an educational or noncommercial
scientific institution, whose purpose is scholarly or scientific research™); 6
C.F.R. § 5.11(b)(4) (defining “educational institution™ as “an institution of
professionsl education . . . that operates & program of scholarly research™).

EXPEDITED PROCESSING

The ACLU and CGRS request Track 1 expedited treatment for this FOIA
request. This request qualifies for expedited treatment pursuant 1o 5 U.S.C. §
552(a)(6)(E). As set forth above, there is a “compelling need” for expedited
processing of this request, see 5 U.S.C. § 552(a)(6)(E)(i)(1), namely, an
“urgency to inform the public concerning the actual or alleped Federal

Govemment activity.” 5 U.8.C. § 552(a)(6)}(E)YV)(II). The ACLU and CGRS
are therefore entitled to expedited processing of this request,

FEE WAIVER

The ACLU and CGRS also seek e full fee waiver on the grounds that
disclosure of the requested records is in the public interest and is “likely to
contribute significently to public understanding of the operations or
activities of the government and is not primarily in the commercial interest
of the requestor,” § U.S.C. § 552(a}{(4)(A)(iii). As set forth above, this
request aims at furthering public understanding of government conduct: i.e.,
how the government is meking parole decisions for arriving aliens found to
have a credible fear of persecution. To the Requestors' knowledge, the
information requested regarding such parole decisions is not currently
available to the public. Thus, the records’ disclosure by definition will
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contribute significantly to the public’s understending of how the government
is deciding parvle requests. Moreover, neither the ACLU nor CGRS have
any commercial interest in the records' disclosure. In this respect, the
request strongly resembles the many previous instances in which the

government waived all fees associated with responding to FOIA requests by
the ACLU and CGRS."

In any event, as discussed supra, the ACLU and CGRS sare both
“representative[s] of the news media” and do not seck the records requested
for commercial use. Accordingly, should the govemnment assess fees for the
processing of this request, those fees should be “limited to reasonable
standard charges for document duplication” alone. 5 U.S.C. §

552(=)(4)(A)(i)(LI).

LR ]

Thank you for your consideration of this request. If this request is denied in
whaole or in part, we ask that the govemment justify sll redactions by
reference to specific FOIA exemptions. We expect the government to release
all segregable portions of otherwise exempt material, We reserve the right to
appeal a decision to withhold any information or to deny expedited

8 For example, in September 2014, the DOJ Executive Office for Immigration Review
granted CGRS a fee waiver on a request for documentation regarding cases of individuals
detained at the T. Don Hutto Residential Center. In August 2014, the DOJ Executive Office
for Immigration Review granted CGRS a fee waiver on a request for documentation
concerning court handling of immigrant juvenile cases, In April 2013, the DOJ National
Security Division granied an ACLU fee waiver request with respect to a request for
documents relating 10 the FISA Amendments Act. Also in April 2013, the DOJ pranted an
ACLU fee waiver request regarding a FOLA request for documents related to national
security {etiers issued under the Electronic Communications Privacy Act. In August 2013,
the FBI granted the fec waiver request related to the same FOIA request issued to the DOJ.
In June 2011, the DOJ National Security Division granted a fee waiver to the ACLU with
respect to a request for documents relating o the interpretation and implementation of &
section of the PATRIOT Act. In Octeber 2010, the Depanment of the Navy granted a fee
waiver o the ACLU with respect to a request for documents regarding the deaths of
detainess in U.S. custody. In January 2009, the C1A granted a fee waiver with respect to the
same request. In March 2009, the Siate Department granted a fee waiver lo the ACLU with
regard 1o a FOIA request for documents relating to the detention, intervogation, treatment, or
prosecution of suspected terrorists. Likewise, in December 2008, the DOJ granted the
ACLU a fee walver with respect 1o the same request. [n November 2006, the Department of
Health and Flumen Services granted a fec waiver to the ACLU with regard 1o a FOIA
request submitied in November of 2006. In May 2005, the Department of Commerce
granied a fee waiver to the ACLU with sespect to its request for information regarding the
radio-frequency identification chips in United States passperts. In March 2005, the
Department of State granted a fee waiver (o the ACLU on & request regarding the use of
immigration {aws to exclude prominent non-citizen scholars and intellectuals from the
country because of their political views, statements, or ssociations,
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processing or a waiver of fees. We look forwerd to your response to our
request for expedited processing within 10 business days, as required under
5 U.8.C. § 552(a)(6)(E)(ii)}(T). Notwithstanding our request for expedited
processing, we alternatively look forward to your reply to this request within
20 business days, as required under 5 U.S.C. § 552(a)(6)(A)(1).

Pleasc respond to Michael Tan, Staff Attorney, ACLU Immigrants’ Rights

Project. Also, please notify us in advance if the cost of photocopying the
documents requested exceeds $100.00.

LR

Under penalty of perjury, 1 certify, to the best of my knowledge and belicf,
that the above information is true and correct.

/ﬁﬂ%

Michacl K.T, Tan

Staff Attorney

ACLU Immigrants’ Rights Project
125 Broad Strect, | 8th floor

New York, New York. 10004
212-519-7848

mtan(@aclu.org

i il

Eunice Lee

Co-Legal Director

Center for Gender & Refugee Studies
UC Iastings College of the Law

200 McAliister Street

San Francisco, CA 94102

(415) 581-8836
leceunice(@uchastings.edu




