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 § 
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 ORIGINAL PETITION AND REQUEST FOR DISCLOSURE 

 Austin Park, LLC is building a public swimming pool without following the 

good public health engineering practices mandated by the Texas Health and Safety 

Code. Travis County has worked with Austin Park for more than two years to 

bring the pool into compliance with the law. Despite Travis County’s best efforts, 

Austin Park has repeatedly failed to comply with State law. Accordingly, Travis 

County asks the court to prevent Austin Park from opening the pool to the public 

until it complies with the Texas Health and Safety Code. 
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1.  Discovery 

 1.1 Discovery will follow a level two discovery control plan.1  

 1.2 This case is not subject to the restrictions of expedited discovery 

under Rule 169 because the County seeks non-monetary relief. 

2.  Parties 

 2.1 Travis County, Texas, is the plaintiff. 

2.2 The State of Texas, on behalf of the Texas Department of State 

Health Services (DSHS), is a necessary and indispensable party to this suit.2  DSHS 

requested service of process on its general counsel, Lisa Hernandez, at 1100 West 

49th Street, Austin, Texas 78756. 

 2.3  Austin Park, LLC is a foreign company doing business in Texas and 

may be served through its registered agent, Capitol Corporate Services, Inc., at 206 

E. 9th Street, Suite 1300, Austin, Texas 78701-4411. 

3.  Jurisdiction and Venue 

 3.1 Venue is proper in Travis County, the county where the alleged 

violations occurred.3 

 3.2 This Court has jurisdiction as Travis County seeks a monetary award 

in excess of $500.4 

                                                            
1 Tex. R. Civ. P. 190.3. 
2 Tex. Health & Safety Code § 341.092(e). 
3 Tex. Health & Safety Code § 341.092(g). 
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4.  Applicable Law 

 4.1 The State defines a public swimming pool as “an artificial body of 

water, including a spa, maintained expressly for public recreational purposes, 

swimming and similar aquatic sports, or therapeutic purposes.”5  

4.2 Public swimming pools must comply with requirements imposed 

under the Texas Health and Safety Code and the Texas Administrative Code.  

 4.3 Public swimming pools must be built according to good public health 

engineering practices.6  This requirement is implemented by minimum standards 

promulgated in the Texas Administrative Code.7 

 4.4 Minimum standards for public swimming pools include: 

a. a volume of water equal to the pool’s capacity must be 

circulated once every six hours (the turnover rate);8 

  b. potable water must be used to fill the pool;9 and 

c. a minimum free chlorine level of 1.0 part per million (ppm) 

must be maintained.10 

 4.5 Only the Texas Department of State Health Services may approve of 

a disinfection method employing less than a 1.0 ppm free chlorine level.11 

                                                                                                                                                                                          
4 Tex. Gov’t Code § 24.007. 
5 Tex. Health & Safety Code § 341.064(m). 
6 Tex. Health & Safety Code § 341.064(g). 
7 25 Tex. Admin. Code § 265.181(a). 
8 25 Tex. Admin. Code §§ 265.182(147), 265.187(b)(1)(A). 
9 25 Tex. Admin. Code § 265.194. 
10 Tex. Health & Safety Code § 341.064(b); 25 Tex. Admin. Code § 265.204(a). 
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 4.6 Violations of the public swimming pool statutes and rules are subject 

to a civil penalty between $10 and $200 per violation per day.12 

 4.7 Travis County is authorized to file suit for civil penalties and 

injunctive relief.13 

5.  Background 

 5.1 Austin Park is developing a 160-acre site at or near 4836 Highway 71, 

Texas 78616 (the Surf Park). 

 5.2 The Surf Park’s primary attraction will be a swimming pool called the 

Surf Lagoon (the Pool). The Pool is manmade, covers more than 10 acres, and 

contains approximately 11,600,000 gallons of water.  

5.3 A wave generator runs down the middle of the Pool, creating waves 

of varying height. The bottom of the pool is lined and contoured to enhance the 

quality of the waves.  

5.4 The Pool is designed to accommodate up to 200 surfers.  

 5.5 In addition to the Pool, the Surf Park contains a storage reservoir and 

a wet pond. The reservoir and wet pond are used to collect and store rainwater 

runoff. The runoff is used to fill the Pool. 

 

                                                                                                                                                                                          
11 Tex. Health & Safety Code § 341.064(b). 
12 Tex. Health & Safety Code § 341.092(b). 
13 Tex. Health & Safety Code § 341.092(d). 
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A. Austin Park’s request for an exemption from the Texas 
Health and Safety Code is denied. 

 
 5.6 Austin Park has been planning the Pool for over two years. During 

that time, Travis County has consistently informed Austin Park that it is building a 

public swimming pool subject to various State health and safety requirements. 

5.7 Austin Park’s engineers recognized they were building a public 

swimming pool, and on September 9, 2014, they asked for a variance “that the 

proposed surf lagoon at the Blue Prairie Project not be classified as a pool….”14 

5.8 This request was denied on November 7, 2014.15 In that denial, Travis 

County reminded Austin Park that the Pool would have to comply with the State’s 

public swimming pool rules and regulations. 

 B. Travis County issues a stop work order. 

5.9 Approximately one year later, Travis County issued a notice of 

violation and stop work order. 

5.10 Austin Park ignored the stop work order and continued building the 

Pool. 

5.11 On February 1, 2016, Travis County notified Austin Park that 

ignoring the stop work order was unacceptable. Travis County requested 

information on how Austin Park would satisfy the State’s legal requirements related 

                                                            
14 Ex. A. 
15 Ex. B. 
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to “(1) turnover rate; (2) disinfection/filtration; and (3) fill/refill water source.”16 In 

closing, Travis County reiterated its desire to “work together to ensure NLand Surf 

Park is a safe and legal surf park.”17  

C. Austin Park’s engineers admit the Pool will not satisfy the 
State’s standards of good public health construction. 

 
5.12 In response to Travis County’s request for additional information, 

Austin Park submitted a March 7, 2016, Technical Memorandum on the Anticipated 

Water Quality of NLand Surf Park (the Memorandum).18 Austin Park’s engineer of 

record placed his seal on the Memorandum. Unfortunately, the Memorandum 

confirms that – without variances – the Pool will not satisfy the State’s standards of 

good public health construction.  

1. The Pool’s free chlorine residual is half the required 
level. 

 
5.13 The Memorandum contains a chart reciting the Texas Health and 

Safety Code and the Texas Administrative Code’s requirements of a free available 

chlorine residual of at least 1.0 part per million.19   

5.14 Just beneath that chart, the engineers note that “NLand Surf Park 

plans to maintain a FAC [free available chlorine] residual of 0.5 ppm in their Surf 

Lagoon….”20 

                                                            
16 Ex. C. 
17 Ex. C. 
18 Ex. D. 
19 Ex. D at 9. 
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5.15 The choice to use a FAC of 0.5 ppm was done with the knowledge 

that “[i]f NLand Surf Park maintains a 1.0 ppm chlorine residual their facility will 

be considered safe from a microbial inactivation standpoint based on Texas 

swimming pool regulations for disinfection.”21 

2. The Pool’s water supply does not meet drinking 
water standards. 

 
5.16 The Pool is not filled with drinking water from a water utility. Instead, 

it “is filled with rainwater runoff.”22  

5.17 The Memorandum identifies “some of the microorganisms that could 

be expected in the rainwater runoff collected for use at NLand Surf Park.”23  

5.18 Despite expecting microorganisms in the water, the “ozone 

disinfection system currently proposed at the NLand Surf Park is not designed to 

inactivate microorganisms to the extent specified by the EPA SWTR [surface water 

treatment rule] drinking standards, specifically Cryptosporidium.”24   

 

 

 

                                                                                                                                                                                          
20 Ex. D at 9. 
21 Ex. D at 10. 
22 Ex. D at 14. 
23 Ex. D at 11, 14. 
24 Ex. D at 18. 
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  3. The Pool cannot meet the turnover requirement.

 5.19 Austin Park’s engineer claims that the Pool’s “average depth of 3.2 

feet requires a turnover rate of 4.8 hours to comply with the [Texas Administrative 

Code].”25 

 5.20 Despite recognizing the legal requirement, as designed it “will take 

approximately 17 hours to recirculate the entire volume of the lagoon.”26   

5.21 The engineer concedes that NLand’s “turnover rate is longer than the 

turnover rate calculated using the [Texas Administrative Code] turnover rate 

guidelines….”27 

D. Austin Park threatens to open the Pool without meeting 
the State’s Health and Safety requirements. 

 
5.22 Despite the shortcomings described above, in a June 17, 2016, 

Facebook post, Austin Park’s president wrote that NLand would be open “in early 

summer.” 

6.  First Claim – Austin Park’s construction is inconsistent  
with the State’s good public health engineering practices. 

 
 6.1 Austin Park is violating the Texas Health and Safety Code by failing to 

construct the Pool pursuant to the State’s good public health engineering practices.  

                                                            
25 Ex. D at 23. 
26 Ex. D at 6. 
27 Ex. D at 23. 
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6.2 Specifically, the Pool fails to meet the following standards of good 

public health engineering: 

(1) the Pool’s turnover rate will be once every 17 hours, nearly three 

times longer than the required six hour turnover;28  

(2) the Pool will be filled with rainwater runoff, not potable water;29 

and  

(3) the Pool’s minimum free chlorine level will only be 0.5 ppm, half 

of the required 1.0 ppm.30 

6.3 Austin Park has been building the Pool without following the State’s 

good public health engineering practices since at least December 7, 2015. 

6.4 Travis County seeks a civil penalty for each day of this continuing 

violation. 

7.  Injunctive Relief 

 7.1 The Texas Health and Safety Code allows Travis County to obtain 

injunctive relief, without bond, to enjoin violations.31  

 7.2 As set forth above, Austin Park is currently violating the Texas Health 

and Safety Code and the Texas Administrative Code by building a public swimming 

pool without following good public health engineering practices. In addition, 

                                                            
28 25 Tex. Admin. Code § 265.187(b)(1)(A). 
29 25 Tex. Admin. Code § 265.194. 
30 Tex. Health & Safety Code § 341.064(b); 25 Tex. Admin. Code § 265.204(a). 
31 Tex. Health & Safety Code § 341.092(h). 
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Austin Park is threatening to violate both the Texas Health and Safety Code and 

the Texas Administrative Code by opening the Pool to the public without building 

it according to good public health engineering practices.  

 7.3 State statutes and regulations ensure a facility has complied with the 

standards necessary to protect public health. In this case, Austin Park has failed to 

demonstrate the adequacy of critical components related to its water quality 

7.4 Austin Park’s disinfection system uses a combination of ozone and 

chlorine, but it maintains only half of the State-required 1.0 ppm free chlorine 

residual. The Texas Department of State Health Services is the sole authority that 

can approve a disinfection system using less than 1.0 ppm free chlorine.32 It is 

currently unknown whether Austin Parks’s disinfection is adequate. The Pool’s 

engineer states that “[l]ittle information is available regarding the use” of this type 

of system.33  

7.5 The State’s disinfection requirements presume that the Pool will be 

filled with drinking water, as is required by law. Austin Park, however, is filling the 

Pool with rainwater runoff from Highway 71 and nearby agricultural land. The 

quality of this water is unknown, as Austin Park has never provided Travis County 

with water quality testing results for the Pool. 

                                                            
32 Tex. Health & Safety Code § 341.064(b). 
33 Ex. D at 8. 
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7.6  In short, Austin Park is close to opening the Pool with an unapproved 

disinfection system using water of unknown quality.  

 7.7 Travis County asks that the Court issue a temporary restraining order, 

temporary injunction, and permanent injunction prohibiting Austin Park from 

allowing the public to use the Pool until it is compliant with good public health 

engineering practices.   

 7.8 Travis County asks the Court to grant it access to the Surf Park for 

the purpose of inspections to determine compliance with the Court’s orders. 

8.  Civil Penalties 

 8.1 Travis County seeks civil penalties for each day of each violation. 

 8.2 Any civil penalty awarded by the Court must be evenly divided 

between Travis County and the State.34 

9.  Request for Disclosure 

 9.1 Travis County requests that Austin Park, LLC disclose, within 50 days 

of service, the information and materials described in Rule of Civil Procedure 

194.2. 

 

 

 

                                                            
34 Tex. Health & Safety Code § 341.092(i). 
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Prayer 

 Travis County requests: 

1. the Court issue a temporary restraining order and temporary and 

permanent injunctions against Austin Park, LLC for the injunctive relief 

described above; 

2. the Court grant judgment for appropriate civil penalties against Austin 

Park, LLC including post-judgment interest; and 

3. for such other and further relief, at law and in equity, to which Travis 

County may show itself justly entitled. 

      Respectfully submitted, 
        

DAVID A. ESCAMILLA 
      TRAVIS COUNTY ATTORNEY 
 
 
     By: /s/ Ryan P. Fite                  
      Ryan P. Fite 
      Assistant County Attorney 
      State Bar No. 24045873 
      ryan.fite@co.travis.tx.us 
 
      P.O. Box 1748 
      Austin, Texas 78767 
      512-854-9415 
      512-854-9316 (fax) 
       
      ATTORNEYS FOR TRAVIS COUNTY 
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September 9, 2014 
 
 
Robert Wright 
Environmental Health Services Division Supervisor 
Austin/Travis County Health & Human Services Department 
(512) 978-0302 
 
RE: Variance request to 265.182 and 265.183 

Blue Prairie Development, 4836 E SH 71 EB, Austin, Texas 
 
 
Dear Mr. Wright: 
 
On behalf of my client, Austin Park LLC, KBGE is submitting a variance request to section 265.182 and 
265.183 of the Texas Administrative Code.  In particular, we are requesting that the proposed surf 
lagoon at the Blue Prairie Project not be classified a pool and be subject to the structural and 
operational requirements of this Code.    The Park will be operated as a commercial recreational facility 
and will include this large lagoon as a key attraction.   

As shown in the attached site plan, the lagoon is approximately 13 acres in size.     A rainwater 
harvesting system in conjunction with a water treatment system will provide clean treated 
water for the lagoon.    Our design consultant for this system, Cloward H20, has designed 
the water treatment system (Attachment B) which utilizes an ozone system for sanitation and 
a permanent media filtration technology to achieve 40 micron clarity and in combination 
interrupt algae life cycles.     Filtration circulation has been be sized to achieve a 12-hour 
turnover rate in the lagoon primarily designed to reduce algae blooms in order to maintain 
water clarity.   We also anticipate continuous water quality monitoring to ensure the proper 
dosing in line with standard practices in the industry.    In addition, water will be removed 
from the lagoon to provide drinking water (subsequently treated again) and irrigation to the 
amusement park’s landscape.     The harvesting system will also provide safe conveyance of 
large rain events to the natural drainage ways.    In effect, the system is not closed-loop 
system in the strict sense of the definition.     

 Please accept this as justification for the variance.  If you have any questions, please don’t 
hesitate to call. 

Sincerely,  

 
 
Chad Kimbell, P.E., Principal 
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Preliminary Water Source and Treatment Summary  

Honokea Surf Park – Austin Texas 
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Addendum:  

CLOWARD H2O provides the following summary in addendum to our Preliminary Water Treatment 

Design and Engineering Estimates of Construction Cost report dated 12 May 2014.  This 
addendum discusses the proposed water treatment system’s operational interface with the 
proposed storage reservoir intended for use as a source of irrigation and makeup water for the 
project as currently shown on the plans for the Honokea park in development in Austin Texas.  

Lagoon and Storage Reservoir Water Characteristics 

The volume contained in the Lagoon is estimated at 8.2 million gallons, with a water surface 
area of approximately 500,000 ft2.  An additional Storage Reservoir will be included onsite to be 
used for make-up water in the Lagoon.  The required storage capacity of this reservoir at full 
capacity has been calculated to be 36 million gallons.  The Lagoon and Reservoir will initially be 
filled with potable and/or approved quality well water.  The site has been designed and will be 
graded with the intent to capture rain water from uncontaminated areas (deck and artificial 
turfed areas) and route the storm runoff to the Storage Reservoir to be treated and used for 
make-up.  When rainfall is unable to keep up with the make-up water demand in the Lagoon, 
well water will be used to supplement keeping the Lagoon at operational water levels.   

Water Treatment Summary 

In order to maintain acceptable water quality within the surf Lagoon, water treatment equipment 
and circulation will be provided as summarized below. 

Main Surf Lagoon:  

o Treatment will be installed on the Lagoon to continuously circulate and treat the water. 
o Screen filters are incorporated to remove suspended solids greater than 40 micron. 
o Ozone is used as an extremely effective oxidizer and sanitizing agent removing organic 

and non-organic contaminants and destroying waterborne microorganisms. 
 Ozone effectively reduces TP, TN, COD, BOD and TOC through oxidation 
 Ozone destroys pathogens (both bacterial and viral) in the treatment stream. 
 Ozone facilitates micro-flocculation, further removing contaminants by trapping them 

in longer, filterable, molecular chains. 
o A standby chlorine dosing system will be provided that can activate as needed when a 

residual oxidizer is necessary. 

Storage Reservoir: 

o Water in the Storage Reservoir will be made up of either water returning from the 
Lagoon, storm water runoff as previously described, or well water to meet demand. 

o Water from the Storage Reservoir will be pumped through a robust treatment system 
before being injected into the Lagoon. 
 Regenerative media filters to effectively remove particles down to 3 micron. 
 Oxidation and sanitation with ozone. 

o Chlorine dosing may be provided as necessary for residual oxidizer for water being 
injected into the Lagoon.   

Both treatment systems will work together to continuously circulate in a manner designed to 
maintain acceptable water quality throughout the system.   
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