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UNIT'I) .TATI!. 

SECURITIII!(S AND DCHANGE COMM ISSION 
WA .... INO"ON , I).C. a01l411 

o ... u O~ f MC 

...... A~ """ ... .... 

Stop %1 2 

Mr. Gary Aguirre 
Aguirrc Law, Arc 
50 1 W. nroad .... 'li)' . Suite 800 
San Dic:go. CA 921 01 

~(;Ulbcr 2, 2015 

Rc: Appeal, Freedom of iniOm1ation ACI (FOIA) Rl'lIlteS\ No. I s-o l i I9·FOJA 
( J5"()()302-APPS and IS.oooS2·1lliMD), iksignatoo un uppeltlns 1\0 
16-00069-APPS 

Ucar Mr. Aguirre: 

[lUll responding to your OCIObl:r 23, 2015, Freedom oflnformation Acl app.:ul of the 
dedsion8 of the F01A/PriviIC} A" ... Officer, Securities and Exchange Commission, regarding your 
dietl l Ri chard F..ddman·s I1:Guest for "ull document~, records, muk-rial of any nBture concerning 
ir'IVtstlglltioll in the matter of Emp; rc State Realty TN~1 /<.1Ny -08894. ~ On Septern!:lo.'I' 28, 2015, 
the FOJA Officer granted Mr. Edelman lWCl:S8 to 1,442 psgcs of documents. 00\ withheld certain 
iDfortTllllioli i ll the documenlll UDder rOIA &cmptions (b) (4), (5). (6). unJ 7(C). The rOIA 
()flIce's do!t:ision also d as5ifics Mr. l:.dclman a.~ a -commeJCilll" reqlleSler for purpo!ll." of 
deulTIn ining the fees he rna)' be cll.'lrged fo r prucessing his raJA rcqUCSl . 

I am remanding your ~ucst to the FO JA 0 ff'"K:er for further oonsidemtion of whcd1cr to 
a-"'lef1 RJCempliol1s 4. S. 6. lind 7«('). Upoo IIJlJ"C31, 1 del<:rmim:d tlrnt in asserting tho~ FOIA 
~xtmplion~ there was nm an adequate re~ iew of thc resporu;ive docunlCO l~ identified, there an:: 
other potentially ~sponsive docum~I1\S not reviewed by the FOIA Office. aO<l lll1lt some 
responsive docmnents lire subject to oonfidentio.l treatment requests wh ich must be considered by 
the FOIA Office bl:forc it can determ.ine whether those documents Illay properl y be released. 

1 wn also remanding to the rorA Office: tiN: issue of the appropriate classificutioll of )'oor 
client for .rOIA processing feel; pul"pOOC$. On March 19, 2015, the rOIA ODicc infomlCrl Mr. 
I::dclman that he wus d!l.SliifKd lIS II "commereiar requester. However. the r OIA Off'"lCe d id not 
charge Mr. Edc:lrnan aD)' fee!! when il provided him with the 1.442 pagcs o f doc umeTllS. Therefore. 
your nppeal on that ground i~ moo.ll. $.tit flull v. CIA. 437 r .3d 94, 99 (D.C. ('ir. 2(06) ( finding 
that agcncy's release o r docwm.:nlll without KCking payment mooted plainti ff s "argUtncnlS that 
the d istrict coort's denial ora fcc u'3ivc r U'a" ~uhsfant ivdy incorrect"'). ~Iowcvcr. the POIA 
Office: has at limes classified Mr. F.delnlllll lIS II "commereial" n:qucst ~r and Olher timcs D.ll IIlI 
"other" 1'C(Jue!Uer. ResQ] utioo of \h ~ qllCSti llll of tOO pmpel" classifica tion of Mr. c d clm Wl m.a.y be 
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relevant to the isslKl whether the FOTA O[fic~ should charge fees for processing the responsive 
documents on remand. Thw;, on remand the I'OIA Officc should reconsider how to classify Mr. 
P,ddmrn:J. 

You may eontac\ Mr, Ray McIn~rney, FOLA Branch Chicf, at 202-551-6376. regarding th<: 
status or the file on rernWld. 

FOT \Iw Commissioll 
by delegated authority, 

~ 
Richard M. Hwnes 
Associate: General Counsel 
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