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January 6, 2025

TODD BLANCHE
ToddBlanche@blanchelaw.com
(212) 716-1250

Via Email

The Honorable Merrick Garland
Attorney General of the United States
c/o Brad Weinsheimer

Associate Deputy Attorney General

Re:  Draft “Final Report” By Jack Smith
Dear Attorney General Garland:

We write on behalf of President Trump to demand that Smith terminate all efforts toward the
preparation and release of this report (the “Draft Report™).!

As you know, Courts in Florida and the District of Columbia have now dismissed both of Jack
Smith’s failed cases against President Trump. Rather than acknowledging, as he must, President Trump’s
complete exoneration, Smith now seeks to disseminate an extrajudicial “Final Report” to perpetuate his
false and discredited accusations. Consistent with the bad-faith crusade that Smith executed on behalf of
the Biden-Harris Administration from the moment he was appointed, we were only permitted to review
the Draft Report in person in the District of Columbia, including prohibitions on the use of any outside
electronic devices in the room where the Draft Report was made available. Smith’s team likewise
demanded, in advance of any review, that we delete prior discovery productions, preventing us from
reviewing any of those underlying documents cited in the Draft Report. Nevertheless, it is clear, as has
been the case with so many of the other actions of Smith and his staff, that the Draft Report merely
continues Smith’s politically-motivated attack, and that his continued preparation of the Report and efforts
to release it would be both imprudent and unlawful.

First, Smith lacks authority under our Constitution to issue a report because he was not validly
appointed, and the plain terms of the permanent indefinite appropriation that he has pillaged for more than
$20 million clearly do not apply to his politically-motivated work. The preparation and release of a report,
therefore, would extend and perpetuate Smith’s violations of the Appointments Clause and the
Appropriations Clause.

Second, the Draft Report violates fundamental norms regarding the presumption of innocence,
including with respect to third parties unnecessarily impugned by Smith’s false claims. Releasing the
report to the public without significant redactions (that would render its release meaningless) would
violate prohibitions on extrajudicial statements by prosecutors and Rule 6(e). This is particularly
problematic with respect to ongoing proceedings relating to Waltine Nauta and Carlos De Oliveira, as
well as others who Smith and his staff falsely characterize as co-conspirators in the Draft Report.

! Should these demands be improperly rejected, contrary to law, we respectfully request that this letter
be appended to and addressed in any report by Smith that is issued to the public.
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Third, preparing a report and releasing it to the public would violate the Presidential Transition
Act and the Presidential immunity doctrine. The Act prohibits all officers and those acting as such,
including the Attorney General and Smith, at least in his own view of himself, from interfering with the
ongoing transition process. Presidential immunity, which Smith conceded required pre-inauguration
dismissal of his prosecutions, likewise prohibits criminal processes, including disclosures of any
prosecutorial reports or statements, that would exacerbate stigma and public opprobrium surrounding the
Chief Executive and otherwise divert from the time and attention that is necessary to complete the
transition and run the County. Accordingly, releasing a report regarding Smith’s failed and abandoned
election-interference efforts would violate the Act and Presidential immunity.

Finally, the release of any confidential report prepared by this out-of-control private citizen
unconstitutionally posing as a prosecutor would be nothing more than a lawless political stunt, designed
to politically harm President Trump and justify the huge sums of taxpayer money Smith unconstitutionally
spent on his failed and dismissed cases. Under such circumstances, releasing Smith’s report is obviously
not in the public interest—particularly in light of President Trump’s commanding victory in the election
and the sensitive nature of the ongoing transition process.

Accordingly, because Smith has proposed an unlawful course of action, you must countermand
his plan and remove him promptly. If Smith is not removed, then the handling of his report should be
deferred to President Trump’s incoming attorney general, consistent with the expressed will of the People.
Finally, should you disagree with the positions set forth below, we respectfully request notice of that
decision prior to the unlawful release of any report so that we can pursue injunctive and other relief to
protect the rights of President Trump, others unfairly implicated by Smith’s work, and the people of this
great Nation who elected President Trump to run the government and put an end to the weaponization of
the justice system.

I. Background

You are no doubt familiar with the history of the unethical election-interference and lawfare by
the Special Counsel’s Office, as you have publicly commented on some of those efforts while they were
ongoing. This letter concerns Smith’s most recent improper activities.

During the week of December 9, 2024, we learned from members of the media that Smith was
preparing a report, which would include a purported analysis relating to classified information at issue in
the dismissed Florida prosecution. We were surprised to learn of such a plan because, among other
reasons, Smith had insisted up to that point that his work was not concluded, Smith and his Office refused
to disclose details regarding this alleged analysis prior to the dismissal of his Florida prosecution against
President Trump, and the Biden-Harris Administration has suggested that they wish to facilitate an orderly
and collegial transition process.

On December 11, 2024, we contacted a supervisor with the Special Counsel’s Office to express
concerns about reports we were hearing from the press. We asked whether the Office was preparing a
report and, if so, whether we would be allowed to review it prior to completion. Initially, Smith’s position
was that: (1) we would only be permitted to access a draft of the report in Washington, D.C. between
December 23 and December 29, 2024, the week of Christmas; (2) we would only be permitted to take
handwritten notes during our review; and (3) any comments or objections to the draft would have to be
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submitted in writing by the close of business on December 29, 2024. Aside from all counsel living outside
D.C. and planning on spending time with family that week, as Smith and his team knew, Smith’s proposal
afforded zero opportunity for President Trump to assist counsel in reviewing and preparing any response
to the report, given the irrational conditions imposed. Apparently working under a self-imposed deadline,
Smith’s team informed us, implausibly, that permitting defense review of Smith’s unlawful Draft Report
during the first week of January 2025 would be “too late to allow us to complete our work.” Subsequently
Smith walked back those now clearly false claims and permitted defense counsel to review the two-volume
Draft Report in a conference room at Smith’s office between January 3 and January 6, 2025, without
allowing counsel to access the Internet or use their own electronic devices while in the room with
supposedly sensitive documents that the press has known about for weeks by virtue of Smith’s leaks.

II.  Preparation And Release Of A Report Would Violate Existing Law

Preparation and public release of a report by Smith would violate the Constitution and existing
law, including the Appropriations and Appointments Clauses, the Special Counsel Regulations, the
Presidential Transition Act, and the Presidential immunity doctrine. Collectively, these considerations
distinguish the circumstances surrounding the release of reports by prior Special Counsels. Here, release
of an unlawful report would rnot “comply with applicable legal restrictions” or “be in the public interest.”
28 C.F.R. § 600.9(c); see also id. § 600.7(a) (“A Special Counsel shall comply with the rules, regulations,
procedures, practices and policies of the Department of Justice.”). Therefore, you must countermand
Smith’s proposed course of action, id. § 600.7(b), and he should be removed for “dereliction of duty” and
“good cause,” § 600.7(d).

Smith was not validly appointed, and Congress did not provide funding for his improper mission.
No statute authorized you to deploy a private attorney against President Trump and others, and Smith
functioned as a principal officer acting without the necessary Senate confirmation. In addition, the DOJ
permanent indefinite appropriation Smith relied upon was—and still is—inapplicable. The only judge to
have examined the particulars of Smith’s appointment reached these conclusions in an extremely thorough
and well-reasoned opinion. See generally United States v. Trump, 2024 WL 3404555, at *46 (S.D. Fla.
July 15, 2024). On appeal, Smith’s prosecutors failed to identify any meritorious reason for questioning
Judge Cannon’s treatment of these issues, and then abandoned the appeal as to President Trump.
Therefore, Smith lacks authority to issue a report regarding his activities while masquerading as a
prosecutor, and his Office lacks authority to expend any public funds in furtherance of preparing or issuing
such a report. Indeed, because Smith abandoned the 11th Circuit appeal as to President Trump, Judge
Cannon’s decision is a final judgment with issue-preclusive effect on these issues. See, e.g., Bravo-
Fernandez v. United States, 580 U.S. 5, 7-8 (2016) (cleaned up) (“In criminal prosecutions, as in civil
litigation, the issue-preclusion principle means that when an issue of ultimate fact has once been
determined by a valid and final judgment, that issue cannot again be litigated between the same parties in
any future lawsuit.”); Bobby v. Bies, 556 U.S. 825, 834 (2009) (same).

Preparation and release of a report would also be improper under the Special Counsel Regulations.
Those Regulations only call for “Closing documentation,” in the form of a “confidential report,” to be
prepared “[a]t the conclusion of the Special Counsel’s work.” 28 C.F.R. § 600.8(c) (emphasis added). In
light of the violations of the Appointments Clause and the Appropriations Clause, Smith has no lawful
“work” to conclude. Moreover, by Smith’s own repeated admission, Smith has not concluded his mission.
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Rather, Presidential immunity based on the national mandate arising from President Trump’s
overwhelming victory in the election has made it impossible for Smith to proceed, and rightly so.

Smith’s representations in the District of Columbia regarding his dismissed prosecution of
President Trump reinforce these points and make clear that no “Closing documentation” is warranted. 28
C.F.R. § 600.8(c). Smith wrongly relied on the claim that Presidential immunity is “temporary,” which
is not the case, to ask that the charges against President Trump only be dismissed “without prejudice.”?
The plain implication of Smith’s position, which Judge Chutkan adopted, is that he does not believe his
work targeting President Trump has reached its “conclusion.” 28 C.F.R. § 600.8(c). Thus, taking a
contrary position in order to justify preparation of one last long-winded, inaccurate, and unlawful smear
of the President-elect and others would violate the Special Counsel Regulations.

Public release of a report by Smith would also disrupt the ongoing transition process and violate
the Presidential Transition Act. “[T]he orderly transfer of the executive power is one of the most important
public objectives in a democratic society. The transition period insures that the candidate will be able to
perform effectively the important functions of his or her new office as expeditiously as possible.”
Memorandum from Randolph D. Moss, Assistant Attorney General, OLC, Definition of “Candidate”
Under 18 U.S.C. §207(j), 2000 WL 33716979, at *4 (Nov. 6, 2000) (cleaned up). “One of the top priorities
of any presidential administration is to protect the country from foreign and domestic threats. While a
challenge at all times, the country is especially vulnerable during the time of presidential transitions . . . .”
Thus, the transition process is “an integral part of the presidential administration,” in the “national
interest,” and part of President Trump’s “public function,” as he prepares to govern. Memorandum from
Randolph D. Moss, Assistant Attorney General, OLC, Reimbursing Transition-Related Expenses Incurred
Before The Administrator Of General Services Ascertained Who Were The Apparent Successful
Candidates For The Olffice Of President And Vice President, 2001 WL 34058234, at *3 (Jan. 17, 2001).

Congress passed the Presidential Transition Act to protect these critical functions. The purpose of
the Act is “to promote the orderly transfer of the executive power in connection with the expiration of the
term of office of a President and the inauguration of a new President.” 3 U.S.C. § 102 note, § 2. “Any
disruption” of the transition “could produce results detrimental to the safety and well-being of the United
States and its people.” Id. Consequently, under the Act, “all officers of the Government”—including the
Attorney General and, according to his claims, Smith—are required to “conduct the affairs of the
Government for which they exercise responsibility and authority” in a manner that “promote[s] orderly
transitions in the office of President.” Id. This includes, inter alia, “tak[ing] appropriate lawful steps to
avoid or minimize disruptions that might be occasioned by the transfer of the executive power.” Id.

Creating and releasing a prejudicial report to the public would violate these commands by giving
rise to a media storm of false and unfair criticism that President Trump would be required to address while
preparing to assume his Article II responsibilities. Equally problematic and inappropriate are the draft’s

2 ECF No. 281 at 6, United States v. Trump, No. 23 Cr. 257 (D.D.C. Nov. 25, 2024).

3 Center for Presidential Transition, Presidential Transitions are a Perilous Moment for National Security
(Aug. 16, 2023), https://presidentialtransition.org/reports-publications/presidential-transitions-are-a-
perilous-moment-for-national-security.
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baseless attacks on other anticipated members of President Trump’s incoming administration, which are
an obvious effort to interfere with upcoming confirmation hearings, and Smith’s pathetically transparent
tirade about good-faith efforts by X to protect civil liberties, which in a myriad other contexts you have
claimed are paramount.

A one-sided, improper report by Smith, particularly if publicly released, would also violate the
Presidential immunity principles that Smith has conceded foreclose him from proceeding against President
Trump. Indeed, footnote 1 of “Volume 1" of the Draft Report concedes that Smith has brazenly included
“conduct for which the Supreme Court later held [President] Trump to be immune from prosecution,” and
subsequently further highlights the incredible hubris that has clouded the judgment of Smith and his staff
from the outset by falsely claiming that the Supreme Court’s decision is ambiguous with respect to
holdings and reasoning that Smith simply does not like. Based on guidance from OLC—which Smith’s
staff subsequently informed us that the Office improperly failed to document in any way, in violation of,
inter alia, DOJ policy regarding the handling of exculpatory information—Smith has acknowledged that
Presidential immunity is “categorical,” and that it applies while President Trump is the President-elect
prior to his inauguration.* A public report by Smith would unnecessarily and unjustly add to the
inappropriate “peculiar public opprobrium” that has resulted from Smith’s unlawful activities thus far.
Trump v. United States, 603 U.S. 593, 613 (2024). OLC explained previously that such “public stigma
and opprobrium” could “compromise the President’s ability to fulfill his constitutionally contemplated
leadership role with respect to foreign and domestic affairs.” Memorandum from Randolph D. Moss,
Assistant Attorney General, OLC, A Sitting President’s Amenability to Indictment and Criminal
Prosecution, 2000 WL 33711291, at *19 (Oct. 16, 2000). “[T]he stigma arising . . . from the need to
respond to such charges through the judicial process would seriously interfere with [the President’s] ability
to carry out his constitutionally assigned functions.” Id. at *22. The release of a report would also pose
an unconstitutional risk of diverting President Trump’s “personal time and energy, and [would] inevitably
entail a considerable if not overwhelming degree of mental preoccupation.” /Id. at *25 (emphasis in
original). A “single prosecutor” such as Smith should not, and must not, be afforded “the practical power
to interfere with the ability of a popularly elected President to carry out his constitutional functions.” Id.
at *19. “The Framers’ design of the Presidency did not envision such counterproductive burdens on the
vigor and energy of the Executive.” Trump, 603 U.S. at 614 (cleaned up).

In sum, the same legal principles and logic that required Smith to dismiss his prosecutions of
President Trump require that his activities be terminated without further action. Preparation and release
of “Closing documentation” would violate the Constitution and existing law, harm the activities of the
transition, and weaken the federal government that you have sworn an oath to support. The collective
application of these circumstances make this situation entirely unlike any prior Special Counsel report.
Preparation and release of a report is therefore not “in the public interest.” 28 C.F.R. § 600.9(c). To the
contrary, the course of action Smith proposes would further solidify the well-founded perception of
partisanship created by Smith’s violation of DOJ policies in connection with decisions based on his
ultimately failed attempt to influence the outcome of the 2024 Presidential election. For all of these
reasons, you must countermand Smith’s proposed course of action, remove him, and stop the preparation
and/or dissemination of the Draft Report.

4 ECF No. 281 at 6, United States v. Trump, No. 23 Cr. 257 (D.D.C. Nov. 25, 2024) (“[T]he Department’s
position is that the Constitution requires that this case be dismissed before the defendant is inaugurated.”).
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III.  Smith’s Report Violates The Presumption of Innocence

The presumption of innocence is “the undoubted law, axiomatic and elementary.” Coffin v. United
States, 156 U.S. 432, 453 (1895). It is “vital and fundamental” to our Constitutional system, id. at 460,
and ““its enforcement lies at the foundation of the administration of our criminal law,” id. at 453; see also
Cool v. United States, 409 U.S. 100, 104 (1972) (holding violation of defendant’s “constitutionally rooted
presumption of innocence” required reversal).

“The presumption serves as a reminder to the jury that the prosecution has the burden of proving
every element of the offense beyond a reasonable doubt,” United States v. Starks, 34 F.4th 1142, 1158
(10th Cir. 2022), and thus, may be “extinguished only upon the jury’s determination that guilt has been
established beyond a reasonable doubt,” Mahorney v. Wallman, 917 F.2d 469, 471 n.2 (10th Cir. 1990)
(emphasis in original) (collecting cases).

Consistent with these bedrock principles, the Justice Manual prohibits prosecutors from publicly
declaring a defendant’s guilt prior to a jury verdict, or otherwise disseminating statements inconsistent
with the presumption of innocence. Justice Manual §§ 1.7.500; 1-7.600; 28 C.F.R. § 600.7(a) (“A Special
Counsel shall comply with the rules, regulations, procedures, practices and policies of the Department of
Justice.”). Rather, prosecutors must limit their statements to “[t]he substance of the charge, as contained
in the complaint, indictment, information, or other public documents” and any “release issued before a
finding of guilt should state that the charge is merely an accusation, and the defendant is presumed
innocent until proven guilty.” Justice Manual § 1.7.500. Moreover, “DOJ personnel should refrain from
disclosing” inter alia, “[a]ny opinion as to [a] defendant’s guilt” or any other “[o]bservations about a
defendant’s or party’s character” “except as appropriate in the proceeding or in an announcement after a
finding of guilt.” Justice Manual § 1-7.610 (emphasis added).

These restrictions ensure that the Department’s statements do not “prejudice the rights of a
defendant; or unfairly damage the reputation of a person.” Justice Manual § 1-7.100; see also 32 C.F.R.
§ 776.47 (“Except for statements that are necessary to inform the public of the nature and extent of the
trial counsel’s actions and that serve a legitimate law enforcement purpose, refrain from making
extrajudicial comments that have a substantial likelihood of heightening public condemnation of the
accused.”); D.C. Bar Rule 3.8 (same).

The Draft Report violates every one of these core requirements. Despite Smith’s decision to
dismiss his cases against President Trump, and his complete failure to obtain a “jury’s determination that
guilt has been established beyond a reasonable doubt,” Mahorney, 917 F.2d at 471 n.2 (emphasis in
original), his Draft Report repeatedly, and falsely, claims that President Trump, Carlos De Oliveria,
Waltine Nauta, and others have committed crimes and otherwise engaged in purported “criminal conduct.”
For example, Volume I of the Draft Report falsely asserts, without any jury determination, that President
Trump and others “engaged in an unprecedented criminal effort,” was “the head of the criminal
conspiracies,” and harbored a “criminal design.” Draft Report, Vol. I at 2, 68, 69. These false accusations
of criminality, which Smith again utterly failed to prove in Court, repeat throughout Volume 1. See, e.g.,
id. at 3, 52, 60, 64, 67, 88, 108. Likewise, Volume II asserts, without any supporting verdict, “that Mr.
Trump violated multiple federal criminal laws,” and that he and others engaged in “criminal conduct.”
Vol. II at 60, 88; see also, e.g., id. at 89, 121. Moreover, the Draft Report makes these allegations despite
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the ongoing prosecutions of DeOliveira and Nauta, which would cause gravely unconstitutional prejudice
if released.

Neither the Constitution nor applicable regulations or ethical rules allow Smith to make public,
extrajudicial claims that purport to reflect conclusive determinations of guilt backed by the imprimatur of
DQOJ. 1t is the role of the jury, not the Special Counsel, to weigh the facts and determine guilt. Other
Special Counsels have recognized this foundational fact. For example, Special Counsel Hur carefully
cabined his observations to what some “jurors could,” “might,” “may well,” or, at most, “would likely”
conclude. See, e.g., Hur Report at 4,5, 9, 10, 204, 206-211, 214, 216, 218, 220, 233, 235, 240-42, 246-
47. At all points, Hur’s focus was on whether “jurors assessing Mr. Biden’s guilt and intent w[ould] be
persuaded,” id. at 241, and not on the Special Counsel’s unilateral views or opinions regarding Biden’s
obvious guilt.

Likewise, Special Counsel Mueller expressly declined to “apply an approach” to his report “that
could potentially result in a judgment that the President committed crimes,” where, as here, “no charges
c[ould] be brought.” Mueller Report, Vol. Il at 2. In Special Counsel Mueller’s view, “[f]airness concerns
counseled against” any kind of public accusation because:

[t]he ordinary means for an individual to respond to an accusation is through a speedy and public
trial, with all the procedural protections that surround a criminal case. An individual who believes
he was wrongly accused can use that process to seek to clear his name. In contrast, a prosecutor’s
judgment that crimes were committed, but that no charges will be brought, affords no such
adversarial opportunity for public name-clearing before an impartial adjudicator.

Id. Moreover, Special Counsel Mueller warned that a public disclosure of a prosecutor’s unilateral
judgment would only heighten these dangers. Id. (“[T]he possibility of the report’s public disclosure and
the absence of a neutral adjudicatory forum to review its findings counseled against potentially
determining ‘that the person’s conduct constitutes a federal offense.” Justice Manual § 9-27.220.”). For
these reasons, Special Counsel Mueller’s report “did not draw ultimate conclusions about the President’s
conduct,” id. at 182, but “[i]nstead for each of the relevant actions investigated, . . . set[] out evidence on
both sides of the question. . . .” Ltr. from Attorney General William Barr at 3 (Mar. 24, 2019).

To the extent Special Counsel Smith possesses any authority to draft a report (and he does not) he
should have applied the same principles as Special Counsels Hur and Mueller, which the Constitution, the
Justice Manual, and applicable regulations and ethical rules all require. That is—providing a dispassionate
description of the relevant facts, free of any gratuitous commentary regarding President Trump’s conduct,
let alone direct accusations of guilt. Smith failed to do so. Instead, he chose to construct the Draft Report
as a partisan weapon, designed to “unfairly damage the reputation” of President Trump, Justice Manual §
1-7.100, in a manner calculated to “heighten[] public condemnation,” 32 C.F.R. § 776.47, while providing
“no . . . adversarial opportunity for public name-clearing before an impartial adjudicator,” Mueller Report,
Vol. IT at 2. Accordingly, the Department should not, under any circumstances, permit Smith to complete
or submit the Draft Report in this form or otherwise disseminate it to the public.
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IV.  Preparation And Release Of A Report Would Serve No Valid Purpose

There are many practical and prudential reasons to obey the law here. Preparation and release of
a report by Smith would not “be in the public interest.” 28 C.F.R. § 600.9(c).

In 2023, Smith and his Office levied extremely serious, and entirely false, allegations against
President Trump in two separate cases. Smith has now been forced by the rule of law to dismiss both of
those cases. It would be highly improper and contrary to the public interest—as well as inconsistent with
the reconciliation and public healing process that is necessary following divisive and unconstitutional
actions by Smith—to allow him to create and disseminate yet another document recycling politically
motived and inaccurate claims that the law has forced him to abandon. Indeed, “no legitimate
governmental interest is served by an official public smear of an individual when that individual has not
been provided a forum in which to vindicate his rights.” In re Smith, 656 F.2d 1101, 1106 (5th Cir. 1981).
Smith lacks the credibility that is necessary for such a report to be reliable or valuable to anyone, as his
biased and unlawful approach to these cases has been widely-criticized and discredited from the outset.’
Quite appropriately, he is the subject of an ongoing investigation by the Office of Professional
Responsibility, further diminishing any value from a report.® Smith’s unlawful plan would reinforce the
“likely prospect of an Executive Branch that cannibalizes itself, with each successive President free to
prosecute his predecessors, yet unable to boldly and fearlessly carry out his duties for fear that he may be
next.” Trump, 603 U.S. at 640. “The enfeebling of the Presidency and our Government that would result
from such a cycle of factional strife is exactly what the Framers intended to avoid.” /d.

At 1999 hearings relating to the Independent Counsel Act, Ted Olson argued that “the final report
.. . has turned into an excuse to file long exhaustive expositions which rationalize the investigation,” as
well as “offer opinions regarding and/or pronounce judgments on the individuals investigated, and
generally make the Independent Counsel look good.”” Attorney General Janet Reno pointed out, more
succinctly, that “the price of the final report is often too high.”® Deputy Attorney General Eric Holder

> WSJ Editorial Board, Jack Smith Loses in the People’s Court, WSI (Nov. 7, 2024, 5:52 PM),
https://www.wsj.com/opinion/donald-trump-prosecutions-jack-smith-fani-willis-alvin-bragg-juan-
merchan-1c68f640; Jonathan Turley, Opinion: Donald Trump just won the greatest jury verdict in
American history, The Hill (Nov. 6, 2024, 10:56 AM), https://thehill.com/opinion/campaign/4976533-
trump-prosecutions-lawfare-end; Elie Honig, So What Happens With All the Cases Against Trump Now?,
N.Y. Mag. (Nov. 8, 2024), https://nymag.com/intelligencer/article/what-will-happen-with-the-charges-
against-trump.html.

6 Letter from Chairman Jim Jordan to Jeffrey Ragsdale, DOJ OPR (Dec. 4, 2024)
https://www.scribd.com/document/800789357/Judiciary-to-
DOJ?secret password=vphCtDdh31Hj7mTMS5IbS.

" The Future of the Independent Counsel Act: Hearings before the S. Comm. on Governmental Affairs,
106th Cong. 231 (1999) (prepared statement of Theodore B. Olson).

8 The Future of the Independent Counsel Act: Hearings before the S. Comm. on Governmental Affairs,
106th Cong. 252 (1999) (prepared statement of Attorney General Janet Reno).
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added: “the reporting requirement goes directly against most traditions and practices of law enforcement
and American ideals.” Based on this feedback, Congress permitted the Independent Counsel Act to
expire, and DOJ promulgated a reporting regulation that was much more restrictive than its statutory
predecessor.!?

For the quarter century that DOJ has operated under these Regulations, DOJ has not released a
single Special Counsel report concerning any individual who has mounted a successful defense in court,
as President Trump has done with respect to Presidential immunity. For good reason: the Special Counsel
Regulations state that the purpose of a report is to “explain[] the prosecution or declination decisions.” 28
C.F.R. § 600.8(c). When filing and resolving a case in Court, that information, together with the defense’s
responses, becomes part of the public record. An additional, one-sided report, would only sow confusion
and undermine the judicial process.

Here, Smith has explained himself, and sought unsuccessfully to justify his actions, ad nauseum.
This has included routinely leaking sensitive details regarding the actions of Smith’s Office to the media
in violation of DOJ policy. In October 2024, it was leaked that Smith planned to “pursue his two cases
against Mr. Trump for as long as he has the legal authority to do so—including during the period between
Election Day and the inauguration, when Mr. Trump, if he prevails, would be president-elect.”!! A similar
July 2024 report cited “a person familiar with Mr. Smith’s thinking.”'> As another example, we first
learned from the media, rather than Smith’s Office, that they were considering dismissing the prosecutions
of President Trump.'> And we learned for the first time via private outreach from media sources, rather
than Smith’s Office, that Smith is working on a report.

9 Reauthorization of the Independent Counsel Statute, Part I: Hearings Before the H. Comm. on the
Judiciary, 106th Cong. 86 (1999) (prepared statement of Deputy Attorney General Eric Holder )

10 Compare 28 U.S.C. § 594(h)(1)(B) (calling for a “final report . . . setting forth fully and completely a
description of the work of the independent counsel, including the disposition of all cases brought™), with
28 C.F.R. § 600.8(c) (calling for “a confidential report explaining the prosecution or declination decisions
reached by the Special Counsel”).

' Maggie Haberman et al., Trump Says He’ll Fire Jack Smith, Special Counsel Who Indicted Him, if He
Wins Again, N.Y. Times (Oct. 24, 2024), https://www.nytimes.com/2024/10/24/us/politics/trump-jack-
smith.html.

12 Alan Feuer, Special Counsel Is Said to Be Planning to Pursue Trump Cases Past the Election, N.Y.
Times (July 2, 2024), https://www.nytimes.com/2024/07/02/us/politics/jack-smith-trump-charges.html.

13 Pierre Thomas et al., Special counsel Jack Smith expected to wind down Trump prosecutions: Sources,
ABC News (Nov. 6, 2024, 3:26 PM), https://abcnews.go.com/Politics/special-counsel-jack-smith-
expected-wind-trump-prosecutions/story?id=115571646; Devlin Barrett, Jack Smith Assesses How to
Wind Down Trump’s Federal Cases, Olfficial Says, N.Y. Times (Nov. 6, 2024),
https://www.nytimes.com/2024/11/06/us/politics/doj-trump-federal-cases.html.
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In addition to the leaks, Smith filed four gratuitous speaking indictments, held a lawless press
conference before the national media, and filed hundreds of pages of briefing in two district courts, two
Courts of Appeals, and the Supreme Court. Smith’s inappropriate 165-page ‘“Motion For Immunity
Determinations,” accompanied by a 1,885-page “Appendix,” is an especially egregious example of
Smith’s proclivity to seize all available opportunities to issue lengthy diatribes attacking President Trump
based on Smith’s biased view of the law and evidence.'* Smith insisted on the filing, which even Judge
Chutkan characterized as “atypical,”' to further publicize his narrative in the lead-up to the Presidential
election. Smith’s tome was not responsive to a defense motion, had no basis in the Federal Rules of
Criminal Procedure, and violated DOJ’s election-interference policies and practices. See, e.g., Justice
Manual § 9-85.500.'® Having previously insisted on highly restrictive protective orders that prevented
dissemination of discovery, based in part on histrionic, unsupported claims about witness identities, Smith
abandoned those arguments and released the contents of protected reports, grand jury material, and
accounts from thinly-veiled witnesses whom the media immediately identified.

Under these circumstances, there is no legitimate need for an additional “report” to “explain
[Smith’s] prosecution or declination decisions.” 28 C.F.R. § 600.8(c). His baseless rationales for
prosecution are already fully public. So too is the selective description that his Office prepared of the legal
basis for the motions to dismiss, which Smith’s Office caused OLC not to further memorialize in violation
of the Brady doctrine and DOJ policy. Moreover, the Draft Report goes far beyond merely explaining
Smith’s “prosecution or declination decisions,” deviating instead into extensive and irrelevant discussions
on purported “litigation issues,” including post-indictment immunity litigation and Smith’s violation of
the Department’s political non-interference policies. See Draft Report Vol. I at 107-37. Although Smith
may wish to air his baseless and politically motivated grievances regarding the Constitutional importance
of immunity, and otherwise provide feeble and transparent excuses for his plainly political motivations,
that is not the purpose of a Special Counsel report under 28 C.F.R. § 600.8(c). A report must simply
“explain[]” a Special Counsel’s “prosecution or declination decisions” and nothing more. The Draft
Report violates this core principle.

The issuance of such a report, in violation of the Constitution, the Transition Act, Presidential
immunity, and DOJ’s own regulations, would exacerbate the irreparable damage that Smith has already
inflicted on DOJ’s reputation for non-partisanship through his repeated violations of DOJ policies about
election interference. As we noted one year ago in opposing Smith’s failed attempt to obtain certiorari
before judgment on Presidential immunity, which the Supreme Court rejected, Smith’s actions “create] |
the compelling appearance of a partisan motivation: To ensure that President Trump ... will face a
months-long criminal trial at the height of his presidential campaign.” Br. in Opp. to Pet’n for Writ of

4 ECF No. 252, United States v. Trump, No. 23 Cr. 257 (D.D.C. Oct. 2, 2024).
IS ECF No. 243 at 2, United States v. Trump, No. 23 Cr. 257 (D.D.C. Sept. 24, 2024).

16 See also A Review of Various Actions by the Federal Bureau of Investigation and Department of Justice
in Advance of the 2016 Election, U.S. Dep’t of Justice Office of Inspector General (June 2018) at 18 (“[I]n
general, the practice has been not to take actions that might have an impact on an election, even if it’s not
an election case or something like that.”), available at
https://s3.documentcloud.org/documents/4515884/DOJ-0OI1G-2016-Election-Final-Report.pdf.
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Certiorari Before Judgment in United States v. Trump, No. 23-624, at 21 (filed Dec. 20, 2024). Smith’s
nakedly partisan, election-interference motivation was obvious to commentators across the political
spectrum. See id. (citing many sources). “[T]he best traditions of the U.S. Department of Justice ... call
for prosecutors to avoid the appearance of election interference in the prosecution of political candidates.”
Id. at 23 (emphasis in original). “[FJederal prosecutors . . . may never make a decision regarding an
investigation or prosecution, or select the timing of investigative steps or criminal charges, for the purpose
of affecting any election, or for the purpose of giving an advantage or disadvantage to any candidate or
political party.” Id. (citing Justice Manual § 9-27.260). Smith’s latest illegal plan to launch yet another
partisan attack against President Trump, De Oliveira, and Nauta will have the same injurious effect on
DQOJ’s reputation if not stopped in its tracks.

Further, preparing and releasing a report would be improper for the additional reason that Smith
has relied on numerous legal theories that are unprecedented and incorrect as a matter of law. Many of
those issues were the subject of ongoing litigation at the time Smith dismissed the cases. To name a few,
these issues include the lack of statutory authority for Smith’s appointment; Smith’s reliance on official-
acts allegations in both cases in violation of the Presidential immunity doctrine'’; Smith’s unlawful theory
under 18 U.S.C. § 1512(c)(2) in violation of Fischer v. United States, 603 U.S. 480 (2024); equal
protection violations, based on selective and vindictive prosecution theories'®; the unprecedented and
unlawful raid at Mar-a-Lago; and violations of the Presidential Records Act and NARA'’s longstanding
practices under that Act.!” There were also numerous discovery disputes in both cases, including
unresolved motions in the Southern District of Florida regarding Brady obligations, the scope of the
prosecution team, and Intelligence Community holdings, which further call into question the reliability of
Smith’s theories.?’ Smith’s Draft Report presents a selective and inaccurate response to only some of
these issues, and then proceeds as if his theories are well-founded and undisputed. Nothing could be
further from the truth.

Finally, given the status of Smith and his team as the inauguration approaches, using additional
taxpayer resources to prepare, review, and disseminate a report is not a legitimate use of taxpayer funds—
even if there were a valid appropriation here, which there is not. “The Special Counsel’s office has spent
tens of millions of dollars since November 2022, all drawn unconstitutionally from the Indefinite
Appropriation.” United States v. Trump, 2024 WL 3404555, at *46 (S.D. Fla. July 15, 2024). For the
period preceding March 31, 2024, Smith’s Office had used $20 million from a permanent indefinite
appropriation and an additional $16 million from other unspecified “DOJ components.”?! The costs of
Smith’s activities since March 2024 have not yet been released. It is clear, however, that the total figure

'7ECF No. 324, United States v. Trump, No. 23 Cr. 80101 (S.D. Fla. Feb. 22, 2024).
8 ECF No. 328, United States v. Trump, No. 23 Cr. 80101 (S.D. Fla. Feb. 22, 2024).
Y ECF No. 327, United States v. Trump, No. 23 Cr. 80101 (S.D. Fla. Feb. 22, 2024).
20 ECF No. 262, United States v. Trump, No. 23 Cr. 80101 (S.D. Fla. Jan. 16, 2024).

21 Special Counsel’s Office, DOJ, Statements of Expenditures, https://www.justice.gov/sco-smith.
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will greatly exceed—by an extraordinarily wide margin—what all of this lawfare was actually worth to
the public, the operations of the government, and the Country as a whole.

* * *

Smith’s proposed plan for releasing a report is unlawful, undertaken in bad faith, and contrary to
the public interest. Smith’s conduct also raises grave concerns under Article II because it unlawfully
encroaches on the Executive authority of the incoming Administration of President Trump to resolve the
issues surrounding Smith’s Office in accordance with President Trump’s commanding national mandate
from the voters. The time has come to put an end to this weaponization of the justice system and move
forward constructively. No report should be prepared or released, and Smith should be removed, including
for even suggesting that course of action given his obvious political motivations and desire to lawlessly
undermine the transition. If you elect to proceed with Smith’s plan, we again respectfully request
(1) notice of such decision prior to any publication of the Draft Report, allowing us to take appropriate
legal action, and (2) that this letter and Smith’s meritless responses to the legal arguments set forth herein
be incorporated into the Report.

Respectfully Submitted,

/s/ Todd Blanche / Emil Bove
Todd Blanche

Emil Bove

Blanche Law PLLC

/s/ John Lauro / Gregory Singer
John Lauro

Gregory Singer

Lauro & Singer

Attorneys for President Donald J. Trump

Cc:  Jack Smith, Special Counsel
JP Cooney, Deputy Special Counsel
(Via Email)
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