In the Matter Of:
CPAI vs SOA, DNR

Oral Argument

November 21, 2024

PACIFIC RiM REPORTING

STENOGRAPHIC COURT REPORTERS
711 M STREET, SUITE 4

ANCHORAGE, ALASKA 99501
907-272-4383
www.courtreportersalaska.com




CPAIl vs SOA, DNR
Oral Argument on 11/21/2024

1
2

o o0 b~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

I N THE SUPERI OR COURT FOR THE STATE OF ALASKA THI RD
JUDI CI AL DI STRI CT AT ANCHORAGE

CONCCOPHI LLI PS ALASKA, | NC.,

Appel | ant,, CERTIFIED
" TRANSCRIPT
STATE OF ALASKA DEPARTMENT OF NATURAL RESOURCES;
AND O L SEARCH (ALASKA) LLC,

Appel | ee.
Case No. 3AN- 22-09828 C

TRANSCRI PT OF ORAL ARGUMENT

BEFORE THE HONORABLE ANDREW GUI DI
Superior Court Judge

Anchor age, Al aska
Thur sday, Novenber 21, 2024

PACIFIC R1iM REPORTING

907-272-4383




CPAIl vs SOA, DNR
Oral Argument on 11/21/2024

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

APPEARANCES:
FOR THE APPELLANT:

FOR THE APPELLEE, STATE OF ALASKA, DEPARTMENT OF

NATURAL RESOURCES:

Julie A Hardin, Esq.
Thomas J. @l ligan, Esq.
REEDSM TH, LLP

811 Main Street, Suite 1700
Houst on, Texas 77002

Brewster H. Jam eson, Esq.
LANE POWNELL LLC

1600 A Street, Suite 304
Anchor age, Al aska 99501

Mary Gramling, Esq.
Attorney General's Ofice
Juneau Cvil Ofice

PO Box 110300

Juneau, Al aska 99811- 0300

FOR THE APPELLEE, O L SEARCH (ALASKA) LLC

Janmes N. Leik, Esq.
El ena Romerdahl, Esqg.
PERKI NS CO E

1029 West Third Avenue, Suite 300

Anchor age, Al aska 99501

PACIFIC R1iM REPORTING

907-272-4383

Page 2



CPAIl vs SOA, DNR
Oral Argument on 11/21/2024

1 P-ROGEEDI-NGS

2 - 000-

3 THE CLERK: Superior Court for the state of

4 Al aska is now in session wth the Honorabl e Judge

5 Qui di presiding.

6 THE COURT: Pl ease be seated.

7 THE CLERK: We're on record.

8 THE COURT: Thank you, Madam C erk.

9 Looks like we are going to pick a jury in a
10 moment here. We're on record in Case

11 No. 3AN-22-09828 Civil. ConocoPhillips Al aska, Inc.
12 versus State of Alaska DNR and G| Search Al aska, and
13 this is the time set for oral argunment on a notion

14 that the parties spent nuch of the year preparing for
15 and briefing. And | think it's finally -- | -- 1

16 don't recall for sure that parties asked for oral

17 argument, but there's no debate about it. | think we
18 need it.

19 MR LEIK Here we are.

20 THE COURT: And let nme just try to set the
21 procedure for today. First, let ne identify the

22 parties present. W have -- | know Madam O erk has
23 themin the record. | see M. Jam eson, Conoco -- on
24 t he ConocoPhillips' table, along with Thonas Gal | i gan
25 and Jul i e Hardin.
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1 MS. HARDIN:  Yes, Your Honor.
2 THE COURT: On your table, who will be
3 argui ng today?
4 M5. HARDIN: | will be, Your Honor.
5 THE COURT: Thank you.
6 And over at the G| Search A aska, and |
7 think DNR table, | think we've -- you might be a
8 little cromded. Actually, there's just three of you
9 there. Wi -- we have Jim Leik.
10 MR LEIK  Yes.
11 THE COURT: M. Leik and El ena Ronerdahl,
12 and thank you. Both with G| Search Al aska
13 representing it, and then Mary G aniing.
14 MS. GRAMLING Yes, Honor.
15 THE COURT: DNR, right?
16 MS. GRAMLING  Yes, Your Honor.
17 THE COURT: Wich parties will be arguing --
18 whi ch attorneys will be arguing on this notion? |
19 assume, Ms. Graming, you'll be arguing for -- for
20 DNR?
21 M5. GRAMLING  Yes, Your Honor, and the
22 parties actually did submt a proposal for the
23 proposed argunent.
24 THE COURT: Sure. Yeah.
25 You have -- you have submtted a proposal ?
PACIFIC RIM REPORTING Page 4
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1 M5. GRAMLING Yes, we did.
2 THE COURT: Al right. Thank you. Sorry |
3 didn't see it.
4 MR LEIK It was -- it was --
5 THE COURT: | was focused on the brief, so
6 I'm-- I'mflexible. Wat do you have in m nd?
7 MS. GRAMLING The parties -- or the state
8 proposed, and the parties didn't object, to 30
9 m nutes for ConocoPhillips and then 30 m nutes
10 collectively for this side.
11 THE COURT: Well, | have three hours this
12 morning. This is an endurance contest. This -- this
13 I's not a short race. This is a marathon today.
14 W'l |l take a break, so we can have a bat hroom break,
15 and we'll just see, whoever is last standing wns.
16 MS. HARDIN: | like it.
17 THE COURT: No. That's fine. Except, |
18 think there's -- you know, there's quite a bit of
19 background, and | don't want the parties or the
20 attorneys -- |I'l|l use theminterchangeably -- to rush
21 t hrough background facts that they want to cover.
22 mean, | read the briefs, and | appreciate the briefs.
23 They're detailed. But | think it's effective to have
24 alittle bit of time for workup. So |'mjust going
25 to add to it, you know, take -- for -- for your
PACIFIC RIM REPORTING Page 5
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1 opening time, take 45 mnutes each and -- for each
2 side, and then 20 mnute for Conoco; does that --
3 that track what you had in mnd, except alittle bit
4 more time? Yours was 30, 30, and what was the [|ast
3) amount ?
6 M5. HARDIN: | think we proposed 30 m nutes
7 for our side. 30 mnutes for the DNR/ OSA side, and
8 obviously we'll answer the Court's questions as well.
9 THE COURT: Yeah. | think we'll -- we'll
10 have that. [|'Il work nmy questions in at some point
11 because, | nean, | have a few So | would say, |I'm
12 just going to expand it to -- you know, so that
13 you're not pressured. You don't have to take the
14 time, of course. And you'll be dividing the tine
15 between DNR and OSA on that side, okay?
16 MS. GRAMLING  Yes, Your Honor.
17 THE COURT: And I'Il let you track that, but
18 45, 45, 15 mnutes for a wap up, and | think that'l
19 be good. And that's about as |ong as the audience
20 can probably stand today, and, you know, some of you
21 may have to take a break in the mddle of it.
22 I'lIl take a -- |I'll take a break at the 45-mnute
23 mark, after the first argument. We'Ill take a
24 five-mnute recess, and then we'll cone back in, make
25 It ten because we have quite a few people here in
PACIFIC RIM REPORTING Page 6
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1 the -- in the courtroom And it will just take that
2 | ong, logistically, for everybody to file in and out,
3 and that way you can organize your points, and we'll
4 take another ten-mnute break after the appellees
5 concl ude their argunent.
6 Because contrary to what | said, it's not
7 really an endurance contest. | want to give you tine
8 to organi ze your thoughts, and | -- | don't have
9 anything el se on the calendar, so we've got plenty of
10 time, at least until 2:30, and we're not going that
11 | ong, so don't worry about it.
12 Ckay. Wthout further adieu, parties ready
13 to begin? 1Is there any prelimnary matter before we
14 start?
15 M5. GRAMLING | don't believe so, Your
16 Honor .
17 THE COURT: Gkay. | didn't think so. All
18 right. Then, Ms. Hardin, you have the floor. W're
19 starting at a quarter after, so we'll take our first
20 recess at 10 o' cl ock.
21 MS. HARDIN:  Your Honor, may | approach and
22 give the Court a notebook?
23 THE COURT:  Sure.
24 MS. HARDIN: | will give one --
25 THE COURT: | do have the excerpt of record
PACIFIC RIM REPORTING Page 7
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1 here, if that's what you're referring me to, but |
2 don't m nd a notebook.
3 MS. HARDIN: Hopefully, this is going to
4 make it a little bit easier. This notebook has the
5 key regul ations and stuff.
6 THE COURT: Thank you. All right.
7 Appreciate it. The problemwth the court files is
8 they -- two holes at the top with no third -- second
9 person to hold the pages open for you while you're
10 flipping through them and they're pretty bul ky and
11 awkward, but here we go. You have the floor.
12 MS. HARDIN. May it please the Court, Your
13 Honor .
14 THE COURT:  Unh- huh.
15 MS. HARDIN:  Your Honor, ny nanme is Julie
16 Hardin, and |'m here on behal f of ConocoPhillips
17 Al aska and the other | essees that are part of the
18 Caparic River Unit on the North Slope. Despite over
19 200 pages of briefing before the Court, the question
20 of law we are asking you to consider is actually
21 narrow and strai ghtforward.
22 It's focused on DNR s authority. Does DNR
23 have the power to grant a third party the right to
24 use privately built |easehold inprovenents here at
25 KRU Road System sinply because those inprovenents are
PACIFIC RIM REPORTING Page 8
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1 built on state |and. For over 50 years, the answer
2 to that question has been unequivocally no. DNR
3 doesn't have power. Even DNR concedes in the 50-plus
4 years the M.UP regul ation has been in effect, never
5 before has it been used to grant a third party the
6 right to use private inprovenents. Instead, DNR has
7 al ways required parties to enter private agreenents,
8 If a party wants the type of access that OSA has
9 demanded here, and there's a reason for that.
10 DNR s authority comes only fromthe
11 | egi sl ature, and the |egislature has answered the
12 question before this Court. What the |egislature has
13 said is that DNR' s ability to nanage and control
14 | mprovenents on state land is limted to inprovenents
15 bel onging to the state.
16 To be clear, and | would say this is
17 i mportant, there is no | ease provision. There is no
18 enabling statute. There is no regulation. There's
19 no contractual provision that authorizes DNR to
20 exercise the power it did in issuing the permt. OSA
21 and DNR know that to be true. Through their words
22 and conduct, over many years, they have repeatedly
23 affirmed that roads built on state land, | --
24 | essees, during the lease term are owned by the
25 | essee. To uphold to permt, would be to disregard
PACIFIC RIM REPORTING Page 9
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1 the legislative's directive, the conduct of the

2 parties over many years and 50 years of precedent.

3 In issuing the permt to OSA, DNR abused its

4 power and violated the constitution. So we

5 respectfully request that the Court revoke the

6 permt.

7 So what does DNR rely on to grant OSA the

8 right to use the KRU Road System without consent or

9 conpensation to ConocoPhillips? Well, really three
10 things. In large part, DNR wants to conpletely

11 i gnore and disregard the enabling statutes. Instead
12 DNR relies on the reservation in the KRU | eases, its
13 own regulation that it pronulgated 96.010, and sone
14 constitutional policy statenents.

15 All three of those recognize DNR s power

16 over state |and, and ConocoPhillips doesn't challenge
17 t hat power, but none of the three grant DNR authority
18 over private inprovenents, and that's inportant. To
19 answer the |egal question before this Court with a

20 yes, the Court nust be convinced that when the state
21 references state land or said |and and the | eases and
22 the regulations and the statutes, and even in the

23 constitution, what the state really means and what

24 the parties really nmean in the lease is the land and
25 the inprovenents. We'Ill |look at the | ease and the
PACIFIC RIM REPORTING Page 10

907-272-4383



CPAIl vs SOA, DNR
Oral Argument on 11/21/2024

1 regul ati ons and the enabling statutes because none of
2 themtreat state |land and inprovenents as one in the
3 sane.
4 And that's not because the state doesn't
5 know the difference between inprovenents and | and.
6 It does. The KRU | eases reference inprovenents in
7 paragraph 36. The Al aska Land Act, which contains
8 the enabling statutes that enpower DNR, it contains
9 52 references to inprovenents. Chapter 96, which DNR
10 promul gated to carry out its duties, it contains nine
11 references to inprovenents, none of which enpower DNR
12 to expropriate the KRU roads for OSA's benefit.
13 |f the legislature wanted DNR to have the
14 authority over privately built inprovenents, it knew
15 how to nake that clear. Only by rewiting the | ease
16 and rewiting the regulation and rewiting the
17 enabling statutes and rewiting the constitution can
18 DNR justify its exercise of power. And what we all
19 know is that DNR can't do that, can't go back in tine
20 and rewite the enabling statutes to trunp the
21 | egi slature. And, frankly, even the legislature
22 couldn't wite a statute that would allow DNR to
23 control private inprovements without conplying with
24 the constitution.
25 So let's start wth the KRU | essees and --
PACIFIC RIM REPORTING Page 11
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1 | eases, excuse me, and then |I'll walk through each of
2 the | eases, the statutes and the regulations. DNR's
3 primary argunment, under the KRU | eases, is grounded
4 in the reservation. DNR clainms that its reserved
5 right to grant access to the |and necessarily extends
6 to any inprovenents that are placed on the land. In
7 DNR' s telling that's because inprovenents are -- or
8 because the land is necessarily under the
9 | nprovenent .
10 DNR doesn't make any attenpt to actually
11 parse the |anguage or interpret the | anguage in the
12 reservation. Wat it says instead is that its
13 position is the only sensible outcome. Wat we know
14 about contract construction is that the words natter,
15 the |l anguage matters, and what DNR clains is sensible
16 i's found nowhere in the reservation.
17 | want to | ook at that reservation, and ||
18 tell you in tab one of your binder, Your Honor, what
19 we included is each of the provisions we're going to
20 wal kK through. And, first, we have the provision as
21 it's actually witten, and then the next page is the
22 provision as DNR -- the |ease term as DNR woul d |ike
23 it rewitten to support its power. And if the Court
24 doesn't mnd, I'd like to put up these
25 denonstratives, if that's okay.
PACIFIC RIM REPORTING Page 12
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1 THE COURT: Go ahead.
2 MS. HARDIN: So what |'mputting up is the
3 reservation and the grant with the actual |anguage,
4 howit's witten, and then in yellow highlight with
5 red how DNR woul d have to rewite the |ease termto
6 acconplish its desired result.
7 What we know is, DNR relies on 29E for its
8 grant of power to issue the permt, but regardl ess of
9 whi ch subpart you | ook at, what the reservation
10 provides is that the right to authorize others to
11 enter upon and use said |and, that's what controls
12 all. Athrough E, the right to enter upon and use
13 the said land. Now, what we know is DNR wants to add
14 to that | anguage and any inprovenents on said |and.
15 O course, that's not what the reservation says.
16 Thi s begs the question of, okay, well, what
17 did the parties intend by the use of the termsaid
18 land. Well, we don't have to guess because the
19 parties define said land in the granting clause,
20 paragraph one. \Wat the parties agree to in the
21 granting clause is that subject to the conditions and
22 reservations, the |essor, the state, would grant and
23 | ease unto ConocoPhillips and the KRU | essees,
24 exclusively and wi thout warranty the foll ow ng
25 described tract of land in Al aska containing 2,560
PACIFIC RIM REPORTING Page 13
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1 acres, nore or less, here and after [indiscernible.]
2 So what do we know fromthis? W know t hat
3 the parties specifically define said |and to be just
4 the land itself. There's no reference in the
5 granting clause and the definition of said land to
6 any inprovenents, which only nakes sense. Because in
7 1967, when the | ease was executed, when it was
8 entered, there were no inprovenents on the land. The
9 roads weren't added for 15 years. There's -- would
10 be nothing on the land in terms of inprovenents for
11 the state to lease. And, to be fair, the state has
12 never claimed it's leasing the KRU roads to
13 ConocoPhi | |1 ps.
14 | nportantly, in addition to the granting
15 clause, the lease refers to said land in nultiple
16 provisions. |n paragraph 30, the parties refer to
17 gas being produced fromsaid land. |n paragraph 34,
18 there's a reference to wells being on said | and.
19 Paragraph 36 refers to structures and equi pnment as
20 being allowed to remain on said [and. And then
21 paragraph 26 references inprovenents in the vicinity
22 of said |and.
23 Wy does all of this matter? Well, the
24 interpretation of said |land has to be the sane
25 t hroughout the contract. It has to nmean the sane
PACIFIC RIM REPORTING Page 14
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1 thing in the granting clause and these ot her
2 provisions as it does in the reservation. So what
3 does that tell us? Because said |and neans only the
4 | and itself and not any inprovenents, what the state
5 reserved to itself was only the right to do A, B, C
6 D and E on the land itself.
7 The reservation does not allow the state to
8 exercise any control over inprovenents. |It's just
9 not in the |anguage, and that only nmakes sense. |[f
10 we go back in tinme and think about the parties’
11 Intent at the time they were entering this |ease,
12 whi ch we know we are supposed to do in construing a
13 contract, no | essee would enter an agreenent with the
14 state agreeing before anything was built the state
15 woul d forever and ever have the ability to control
16 | mprovenents, allow other people to use inprovenents.
17 That coul d never have been the intent. It's
18 not credible to argue otherwise. The result is no
19 di fferent under the KRU agreenent which recognizes
20 the same rights and reservations as the KRU | eases
21 and reinforces that inprovenents put on the land
22 during the | ease termof the property of the |essee.
23 Bottomline, the reservation does not
24 support DNR s grant of authority. The reservation
25 does not support DNR s ability to grant OSA access to
PACIFIC RIM REPORTING Page 15
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1 the KRU | essee's inprovenents. It's not witten

2 anywhere in the agreenent. Even if sonehow this

3 Court thought the reservation mght be broader, we

4 have to | ook at 29E, because that is what DNR relies

5 on to support its authority. And what we know in 29E

6 I's that whatever the |essor is going to do has to be

7 aut hori zed by law and not inconsistent with the

8 rights of the | essee.

9 DNR fails under that provision as well when
10 we ook at the aw. The regulation that DNR relied
11 on is 96.010. As a state agency, DNR s power under
12 96.010 extends only as far as the Al aska | egislature
13 has conferred via the enabling statutes. The Al aska
14 Supreme Court said it best in MDaniel versus Cory,
15 61 P.2d 82. This a quote. "Admnistrative agencies
16 rest their power on affirmative |egislative acts.

17 They are creatures of statute and therefore nust find
18 within the statute the authority for the exercise of
19 any power they claim™

20 So let's look at that enabling statutes on
21 which 96.010 relies. DNR generally wants to ignore
22 those enabling statutes. There are six of them

23 There are two which are particularly relevant here.
24 None of the enabling statutes that support 96.010

25 grant DNR the authority to control |easehold

PACIFIC RIM REPORTING Page 16
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1 | mpr ovenent s.
2 | f you | ook, Your Honor, at tab three of
3 your binder, just for your benefit, that's where the
4 enabling statutes -- we included all six of them
5 |'mgoing to focus on two in particular.
6 Again, Your Honor, it's inportant that the
7 | anguage in yellow and red is how DNR has to rewite
8 the enabling statute to have the power to issue
9 permt. Enabling statute 38.05.035, which is on the
10 left, is the only enabling statute that speaks
11 directly to DNR s control over inprovenents.
12 And critically it speaks to the precise
13 | ssue before the Court. Section 38.05.035 is called
14 powers and duties of the director. It contains eight
15 pages of powers the legislature has conferred on the
16 director. Eight pages.
17 Nowhere in those eight pages did the
18 | egi sl ature grant the director the power to nmanage or
19 control private |easehold inprovenments. |If the
20 director had such power, it would be in that enabling
21 statute. It would be in one of those eight pages.
22 It's not there. Instead, the legislature has said
23 exactly the opposite. Wiat the legislature says in
24 35 -- excuse me -- 38.05.35 A2 is that DNR's, the
25 director's ability to manage, inspect and control
PACIFIC RIM REPORTING Page 17
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1 state land is limted to inprovements on it bel ongi ng
2 to the state. DNR cannot claimpower over privately
3 bui 't inprovenents on | eased |and without conpletely
4 rewiting the legislature's grant of authority in
5 35. 05. 035.
6 In order for DNR to have the power to issue
7 the permt, in order for DNRto prove to you there's
8 an enabling statute that supports using a
9 m scel | aneous | and use permt to grant OSA the right
10 to use the KRU roads, it's got to be found in the
11 enabling statute. So what DNR would have to do is
12 conpletely rewite the legislative's -- legislature's
13 directive. DNR would have to either renove five
14 wor ds or add seven.
15 So what the legislature could have said and
16 didn't is that the director shall manage, inspect and
17 control state land and inprovenents on it under the
18 jurisdiction of the division. Legislature didn't say
19 that. What the legislature could have said is the
20 director shall nanage, inspect and control state |and
21 and i nprovenents on it belonging to the state and al
22 roads installed on state |and.
23 Legislature didn't say that either. And we
24 know, can't rewite a statute years later for DNRto
25 have the power it clains in issuing the permt. Even
PACIFIC RIM REPORTING Page 18
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1 the legislature couldn't rewite this lawto allow
2 DNR ownership rights over private property w thout
3 running afoul of the constitution. Bottomline, Your
4 Honor, in 38.05.035, the |egislature nade cl ear what
5 DNR s power is over |easehold inprovenents. And what
6 the legislature said is, you only have power over
7 | mprovenents belonging to the state, not private
8 | mprovenents |ike the KRU roads.
9 Enabl ing statute 38.05.850 A confirns the
10 | egi slature's intent. That enabling statute gives
11 the director the power to issue permts. Again, DNR
12 has to rewite the enabling statute to acconplish its
13 goal. It has to rewite the enabling statute to give
14 It the power it needs to issue the permt. |If the
15 | egi slature intended for DNR to have the authority
16 over private |easehold inprovenents to be able to
17 Issue a permt to let others use private |easehold
18 | mprovenents, it would be in that statute.
19 That statute is directly on point. |It's
20 about DNR' s power to issue permts. [It's not there.
21 Agai n, DNR would have to rewite that statute to have
22 the power it clains here. Now, not surprising, the
23 | ease doesn't have the power. The enabling statutes
24 don't have the power. So now we turn to the
25 regulation, is there sonme way the regulation can be
PACIFIC RIM REPORTING Page 19
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1 mrrored wth the -- or -- or reconciled with the
2 enabling statutes in a way that DNR can prove it has
3 the power to issue the permt? The answer is no.
4 Pul | up the regul ation
5 So here is the mscellaneous |and use permtt
6 regul ations, what DNR cites as the basis for issuing
7 the permt. Again, as you see in the red and yel | ow
8 hi ghlight, DNR has to change the wording to support
9 its authority. So as reflected in the title, 96.010
10 specifies the activities on state land for which a
11 permt is required. Inportantly, because it's not an
12 enabling statute, it is not a grant of authority.
13 Li ke the enabling statutes, however, 96.10's
14 application is expressly limted to state land. W
15 pressed DNR and we asked and said, well, based on
16 your interpretation of 96.10, which treats state | and
17 as synonynmous with inprovenents on the |and, would
18 there be any limt to your authority under the
19 provision? DNR basically said no. There would be no
20 limt,
21 DNR doubl ed down and said, if any third
22 party -- parties can agree about the use of private
23 | mprovenents, we can rely on 96.0103 to grant use.
24 Now, they say that even though it's never been used
25 for that purpose in 50 years. In DNR's world, any
PACIFIC RIM REPORTING Page 20
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1 third party could go to a | essee and say, | want to
2 use your pipeline. | want to use your facility.
3 want to use sonme -- sone of your infrastructure and
4 of fer uneconomc ternms. And if the lessors -- or
5 | essee said, |I'mnot going to do that. That doesn't
6 make sense. |I'mnot going to allow you to use ny
7 pi peline for pennies on the dollar, under DNR s
8 Interpretation, that party could just run to DNR and
9 obtain a permt and use that infrastructure for free.
10 |f 96.10 actually allowed DNR to grant third
11 parties the right to use inprovenents, not just
12 activities on state land, it wuld be invalid as
13 i nconsi stent with enabling statutes. |t doesn't say
14 that. It says nothing of the sort, and it does not
15 apply to the circunmstances here. W know that by
16 | ooki ng at the gui dance docunent that supports
17 96.010. That's in the record at page 702.
18 What's interesting about the guidance
19 document that supports the permt is that it's al
20 about seism c and geophysical activities on |and.
21 That's what 96.10 has been used for for decades. It
22 says not hing about using 96.10 to allow a party to
23 access private inprovenents, roads or otherw se on a
24 | essee's estate. Not hing.
25 Agai n, DNR woul d have to rewite the
PACIFIC RIM REPORTING Page 21
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1 regulation as well to justify issuing the permt to
2 OSA.  The reservation doesn't support DNR s power.
3 The enabling statutes don't support DNR s power and
4 the regul ation doesn't support DNR s power. \Wen DNR
5 and OSA stand up here, they will not be able to point
6 you to a single provision anywhere that says DNR has
7 the right to control private |easehold inprovenents.
8 It's nowhere to be found.
9 Because of that, DNR pivots to the Al aska
10 constitution as the basis for its exercise of power
11 under the permt. Now, to be clear, DNR doesn't
12 contend, because it can't, that the constitution
13 explicitly authorizes the state to grant third
14 parties the right to use private |easehold
15 | mprovenents either. That's not found anywhere in
16 the constitution either. Instead DNR argues that
17 this never-before-used authority it clains is inplied
18 in the constitution,
19 Specifically, DNR wants this Court to
20 believe that, one, the constitutional mandates of
21 reasonabl e concurrent use and maxi mum benefit trunp
22 any limt on DNR's authority. Two, DNR wants this
23 Court to believe that DNR can act in any way it deens
24 necessary whenever it decides, wthout any fact
25 finding, that the public interest is supposedly
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1 t hr eat ened.
2 DNR acts |ike these policy statenents are
3 its ultimate trunp card to overcone any limts onits
4 power found anywhere el se, whether it be the |ease,
5 the regulations, the statute. None of that matters
6 to DNR because under the constitution, it clains al
7 it has to decide is, reasonable concurrent use,
8 public interest threatened, we get to act in any way
9 we want .
10 That's not what the |aw says, Your Honor.
11 There's at least three fallacies to DNR s thinking.
12 The first, the notion that DNR need only invoke
13 reasonabl e concurrent use or a threat to the public
14 Interest to absolve its obligations to the
15 | egislature or all legislative and constitutional
16 restrainis -- is frankly outrageous. |If true, no
17 North Sl ope operator would ever again invest in
18 infrastructure for risk that at any point DNR coul d
19 decide to grant access to that infrastructure to
20 anot her party.
21 Second, we know the concept of reasonable
22 concurrent use, like the regulations and statutes, is
23 about use of the land. W know that because when the
24 framers tal ked about having these constitutional
25 provisions, the focus was the state | and being able
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1 to be used for multiple reasons. So, for exanple,
2 mning and tinber. There's nothing in the history
3 t hat suggests reasonabl e concurrent use is concurrent
4 use of inprovenments. It's just not there. And DNR
5 has cited no case |aw that woul d suggest otherw se.
6 Third, the notion that ConocoPhillips is

7 sonehow preventing reasonabl e concurrent use of the
8 state's resources or the state land or threatening
9 the public interests is denonstratively false. To be
10 clear, and this is inportant, ConocoPhillips has

11 never said that OSA can't have access to or use of
12 the KRU roads. For --

13 THE COURT: Has there been any

14 adm nistrative finding or fact finding relating to
15 the issue of -- that particular issue of whether

16 ConocoPhillips has either directly or indirectly

17 precluded or ruled out any sharing of the roads?

18 MS. HARDIN: Thank you for asking. No,

19 because DNR di dn't conduct any fact finding and

20 readily admts that. DNR just assumed the public
21 I nterest was threatened. What we know about the

22 facts, and this is all in the record, is that

23 ConocoPhillips allowed OSA to use the KRU roads for
24 free for years, for all of its predevel opnent

25 activity for the Pikka Unit. That only changed when

PACIFIC RIM REPORTING Page 24
907-272-4383




CPAIl vs SOA, DNR
Oral Argument on 11/21/2024

1 OSA wanted to use the roads 24/7 for heavy access,
2 heavy truck access.
3 And then at that point, reasonably,
4 ConocoPhillips said, okay. Let's enter a conmerci al
5 agreement so that we can have fair and equitable
6 conpensation that takes into account the mllions and
7 mllions of dollars that ConocoPhillips has invested
8 over 40 years at the tune of ten to 20 mllion a year
9 I n constructing, maintaining and upkeepi ng the roads.
10 THE COURT: |s there any estimate in the
11 record relating to the additional financial cost of
12 added traffic to the road created by OAS' s [as
13 spoken] use?
14 M5. HARDIN: | don't believe there's any
15 detail in the record about what the cost with that
16 woul d be. And | believe what the courts would say is
17 that the econom c inpact is not significant or not
18 material when it cones to appropriating a party's
19 right to exclude. In other words, whether OSA uses
20 the roads a lot or alittle, tenporary or a |long
21 time, whether there's an econom c inpact or not, what
22 the U S. Suprenme Court has said is that doesn't
23 matter. That's still a taking if you're taking away
24 a party's right to exclude.
25 THE COURT: But there's no dispute about the
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1 anount of noney that ConocoPhillips spends per year
2 on mai ntaining the road generally?
3 M5. HARDIN: Correct. That's not in
4 dispute. That's in an affidavit that is part of the
5 record and has not been disputed by OSA or DNR, and
6 that figure is ten to 20 mllion per a year.
7 THE COURT: Is there any dispute about
8 whet her road traffic contributes to the need for
9 mai nt enance? \ether the use of the road, just the
10 use of the road triggers the need for additional
11 mai nt enance? In other words, | nean, is it just
12 sitting there, used or unused it's going to cost you
13 ten or 20 and additional use of the road won't
14 I ncrease or change that in any way?
15 | nean, typically road use, truck use,
16 | mpact s roadbeds, inpacts pavenents. | don't think
17 t hese roads are paved. | assunme they're gravel,
18 packed in sonme form but snowplowing is required.
19 Are those the kinds of inpacts that ConocoPhillips
20 typically experiences?
21 M5. HARDIN: Sure. The 20 to -- the ten to
22 20 mllion a year is for the ongoing wear and tear on
23 the roads and the upkeep. That's obviously in
24 addition to the original investnent of building the
25 roads, but that -- that anmount is going to be, if
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1 anything, greater when you assune there's going to be
2 much greater use of the roads. Now, there's not data
3 in the record. | think that would come, when the
4 Court, if it does, consider what conpensation
5 woul d -- woul d be reasonabl e.
6 THE COURT: One last related question. |
7 mean, | understand the theories of your case, of --
8 of your case. |Is -- is there -- this is an
9 admnistrative finding. Are you alleging that the
10 breach of the |ease expects -- sort of a breach of
11 the contract, the |ease provision, and that's one of
12 the reasons that it's unauthorized and there shoul d
13 be sone damages that we're tal king about today or
14 sinply that it's unauthorized, the permt should be
15 voi ded?
16 And I'mthinking that in relation to
17 contract theory sinply because you al so nmention at
18 the close of your -- | think your reply brief, that
19 iIf there is a taking and if the Court agrees with you
20 and there's a taking, there's at |east a tenporary
21 t aki ng however many years it's been in effect and
22 there should be some damage for that |oss of
23 exclusive use. | don't know how t hat woul d be
24 measured, but is that -- are we talking about
25 remandi ng for findings of that sort? \Wat are we
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1 tal king about in relation to damage clains or -- or
2 Is the main issue here just authorized or
3 unaut hori zed permt?
4 M5. HARDIN. So | think it's both. So the
5 first question is: Does DNR have the power to issue
6 the permt?
7 THE COURT:  COkay.
8 MS. HARDIN: And obviously we've spent a |ot
9 of tine wal king through why it sinply doesn't and
10 there's no support for it in the enabling statutes,
11 the regulations, the |lease. So on that basis, we
12 submt that the permt has to be revoked. If you
13 disagree with that, we would still argue that there's
14 been a taking and that ConocoPhillips is -- should
15 receive fair, equitable conpensation under the
16 t aki ngs provi si on.
17 What woul d happen, presumably, is we would
18 bring an inverse condemation claimand go through
19 that process. W would be presumably afforded the
20 protections and due process and the procedure that
21 that entails. Qur viewis that DNR doesn't have that
22 authority, and certainly hasn't provided
23 ConocoPhillips with the protections that ordinarily
24 woul d be required if the state wanted to condemn the
25 roads. You asked about a breach of contract theory,
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1 so | want to answer that question as well. Under the
2 ad hoc agreenent, the parties did agree and CSA
3 agreed, we are going to have free use of the roads,
4 but one of the conditions is, we're never going to
5 try to claimwe have a right to the roads. And
6 obvi ously by bringing -- or by seeking a permt,
7 seeking free use of the roads, they' ve violated or
8 breached that particular provision.
9 THE COURT: If -- and | know you've got
10 about ten mnutes left for this, but if the Court
11 agrees with you on the thrust of your argument thus
12 far, which is that it's -- the permt was
13 unaut hori zed and basically not -- not appropriate,
14 what issues do not need to be reached? The taking
15 does not need to be reached?
16 MS. HARDIN: | would -- | would say it would
17 still need to be reached for a period of tineg,
18 because if the permt is revoked because there's no
19 authority, ConocoPhillips has still been under OSA' s
20 use of the road for a number of years. So there is a
21 time period in which ConocoPhillips was -- didn't
22 have its right to exclude and hasn't been conpensated
23 for that, so there would be that piece of it.
24 But in our mnd, you know, as | started
25 wth, this is really straightforward. They've got to
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1 prove they have the power. Before we get to all
2 t hese other issues, DNR has got to prove to you that
3 t hey have the power to issue this permt which has
4 never been used in this way ever. And they sinply
5 don't have it. And so that's why, in our view,
6 that's -- that's the easy question. And then you
7 revoke the permt, and then it does become a question
8 of, okay, well, there was a period of tinme where CSA
9 has -- has used the roads for free and w thout our
10 consent and hasn't paid for it.
11 THE COURT: \Were woul d that issue be
12 resol ved?
13 M5. HARDIN: | think that we would have to
14 bring an inverse condemation claimand obtain our
15 conpensation for that or hopefully the parties would
16 reach some kind of agreenment as to what the fair
17 conpensati on woul d have been.
18 THE COURT: Al right. Thank you.
19 MS. HARDIN:  Your Honor, to justify its
20 unaut hori zed exerci se of power, DNR seens to suggest
21 It had no choice. It either had to issue the permt
22 or the Pikka devel opnment woul d be del ayed or the
23 envi ronment woul d be harmed. That's how DNR presents
24 this kind of Hobson's choice that exists, but that's
25 not right. There were other choices and other
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1 opti ons.
2 One, DNR could have said to OSA, if you want
3 to use the roads, |like we've said for 50 years, Qo
4 negotiate a commercial agreenment wi th ConocoPhillips.
5 |f that didn't work, OSA -- or excuse nme, DNR wasn't
6 out of options. Now, DNR doesn't have the power of
7 em nent domain, but if the parties really couldn't
8 conme to an agreenent, and there was actual fact
9 finding that the state's interests were threatened or
10 that giving the roads to OSA was in the public
11 I nterest, the state could have initiated a
12 condemati on proceeding. That didn't happen.
13 | nstead, DNR issued a m scel |l aneous | and use
14 permt and gave the roads to OSA for free. And that
15 conmes to the takings point that we were talking
16 about. Wiile the state could have initiated a
17 condemati on proceeding and didn't, DNR couldn't.
18 VWhat DNR cannot do is expropriate the roads instead,
19 and that's what they' ve -- they've done either
20 W t hout conpensation, w thout due process, w thout
21 t he proper procedures.
22 We know t hat because of the Suprenme Court's
23 opinion in Cedar Point Nursery, which arguably is --
24 is on all fours. That's 594 U.S. 139. In the Cedar
25 Point case the state of California issued a
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1 regul ation that required enployers to allow access by
2 uni on organi zers to their property to neet with
3 potential folks that mght join the union. And the
4 enpl oyers were sonme nurseries, and they brought a
5 | awsuit and they said, you can't tell us, state of
6 California, that we have to allow this -- you know,
7 uni on organi zers to cone on our property. It's our
8 property. W have a right to exclude.
9 And the U S. Supreme Court spent a |ot of
10 time wal king through this notion of the right to
11 excl ude and what a critical fundamental property
12 right it is. And what the court ended up saying is,
13 It doesn't matter that the access was limted. It
14 doesn't matter that it really had no econom c harm
15 when you take away the right to exclude, you have
16 conmitted a taking. And that's unconstitutional
17 unl ess you go through the process and have fair
18 conpensati on.
19 We -- we believe Cedar Point is on all fours
20 here and indicates and proves that the issuance of
21 the permt acconplished a taking of ConocoPhillips’
22 roads. We talked about this a little bit, but
23 al though the renedy we've requested here is the
24 revocation of the permt, as we just tal ked about, we
25 woul d want conpensation and the right to seek danages
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1 for the tine period that the permt was in effect and
2 shoul dn't have been.
3 Two final points, and I'lIl go fast. First,
4 DNR and OSA can't credibly reconcile their position
5 W th their conduct in adm ssions over the years.
6 DNR, OSA, the legislature, the governor, have
7 repeat edl y recognized that roads built on state land
8 are owned by the lessee during the |ease term There
9 are many exanples of this.
10 You will renmenber, we were here a year ago
11 di scussing with you House Bill 39, and the
12 | egi sl ature's and governor's recognition that Al DEA
13 owned the roads built on its state land. In House
14 Bill 39 the legislature and governor were wlling to,
15 in effect, pay Al DEA over $13 nmillion to transfer the
16 Must ang Road to DNR for OSA s use.
17 We know that for 40 years the state of
18 Al aska has been taxing the KRU infrastructure and
19 facilities, which it's recogni zed, include the roads.
20 At one point, DNR even attenpted to broker the sale
21 of the Mustang Road to DNR. At one point OSA tried
22 to nonetize its Pikka roads and sell themto Al DEA
23 | go through these |ist of facts, not
24 because the facts in and of thenselves are
25 particularly inportant as nuch as what they prove.
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1 What they prove is that there's no debate about the
2 |l aw. \Wether it be the legislature, the governor,
3 OSA, DNR, ConocoPhillips for 40, 50 years it's been
4 the accepted reality that roads built on state |and
5 belong to the | essee during the |ease term
6 Last point. Standard of review. | expect
7 most of what you're about to hear from DNR and OSA
8 wll be plea for deference. Wwen it cones to DNR s
9 authority, the appellees want you to take their word
10 for it. W knowthat's not what the lawis. Wat
11 the law says is that this Court should exercise its
12 | ndependent judgnment and conduct a de nova review
13 when it cones to interpreting the constitution, which
14 they agree. But also when it comes to statutory
15 construction and contract construction.
16 So when you're considering the enabling
17 statutes and you're considering the |ease provisions,
18 your adjudicative power cones to bear and you can
19 exerci se and shoul d exercise, we submt, your
20 | ndependent judgment. There is nothing about the
21 termstate land or said |and that requires agency
22 expertise. There's nothing about those words that
23 woul d indicate the definition changes over tine.
24 There is no basis to apply a | esser
25 standard. This Court is particularly able to
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1 Interpret contracts and statutes. That's what courts
2 do every day and your independent judgnment controls.
3 The same is true about interpreting the regulations,
4 while oftentimes a regulation interpretation m ght be
5 subject to a reasonable basis review, that's not the
6 case here.
7 That's not the case here because the
8 argunment is DNR has inappropriately applied the
9 regulation to issue the permt. Wat ConocoPhillips
10 Is challenging is DNR s authority under a permt, and
11 I n those circunstances the case law is clear, that
12 your independent judgnent rules the day and
13 reasonabl e basi s standard doesn't apply.
14 Utinately, DNR s request or demand t hat
15 this Court cede its adjudicative power to DNRis no
16 different than its demand that the |egislature cede
17 its power to DNR  It's one and the sane and Al aska
18 | aw doesn't allowit. But even a generous standard
19 review, even a reasonable basis of review, would
20 still mean the permt nust be revoked because there
21 Is literally nothing in the provisions that woul d
22 justify DNR exercising the power in the way that it
23 has.
24 Your Honor, if DNR actually had the power to
25 grant permts for use of third-party inprovenents, it
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1 woul d not have been a secret for 50 years. There

2 woul d be expressed terns in enabling statutes. There
3 woul d be a gui dance docunent. There would be a
4 regul atory and statutory schene, regine. It wouldn't
5 be authority that DNR has never used before this
6 permt. W knowthere isn't. There's nothing that
7 supports their power because DNR unequi vocally
8 exceeded its power in issuing the permt, it nust be
9 revoked.
10 Thank you, Your Honor.
11 THE COURT: Al right. Thank you. Amazing
12 how we took exactly 45 m nutes.
13 M5. HARDIN: That was pl anned.
14 THE COURT: Let's take a ten-mnute recess.
15 W' Il cone back for the response.
16 THE CLERK: We're off record. Please rise.
17 Court is in recess.
18 (O f record.)
19 THE CLERK: Superior Court is in session.
20 THE COURT: Please be seated. W do that
21 sonmetinmes just for your exercise and enjoynent.
22 All right. W're pretty nuch on track. So
23 we'll stick to the original plan. Forty-five mnutes
24 di vi ded between the two appellees. | assune you have
25 an internal agreenent on that. Al right.
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1 MR LEIK: Figured it out.
2 THE COURT: Thank you.
3 Ms. Gramling, you're going to start with the
4 state? It's alittle noisy.
5 M5. GRAMLING May it please the Court, Mary
6 Hunter Graming representing the state of Al aska,
7 Departnent of Natural Resources. 1'd like to
8 acknowl edge the many client representatives fromthe
9 Departnent of Natural Resources in the gally behind
10 me as well.
11 So the state will be splitting time with the
12 permt holder and intervener in this case, Ql
13 Search. So I'd like to reiterate for Your Honor that
14 this case is an appeal of a final agency decision.
15 It's on an adm nistrative record. And so, really,
16 the -- the question before the Court today is whether
17 the DNR conm ssioner's decision is reasonable, and
18 there's facts at issue whether there's sufficient
19 evidence in the record to support the facts in that
20 deci si on.
21 So that's the -- the context of this case
22 today. This is not atrial. This is not a -- you
23 know, under the civil rules. This is a case that is
24 under the appellate rules and the jurisdiction of the
25 Court is under those rules, as well. So the state's
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1 argument focus today will be on the statutory and

2 regul atory authorities for the permt, the broad

3 reservations of rights to the state in the KRU

4 | eases, and the limted grants in those KRU | eases

5 and then the takings argument and sone of the

6 standard of review And it wll also address sone of

7 the points that Your Honor asked questions of Conoco

8 and the -- some points that Conoco nade as wel | .

9 So turning to the permt at issue here, this
10 Is a permt that grants nonexcl usive access and use
11 of corridors within the KRU, and those corridors
12 contain about 75 mles of gravel roads that have been
13 pl aced decades ago. And so the permt happened after
14 the parties were unable to reach an agreenent for
15 reasonabl e concurrent use of state |lands that contain
16 a road.

17 The record before the division and the

18 conmi ssioner review ng the permt shows that Conoco

19 and Q| Search had been negotiating for over a year

20 on the use of the state land and the road. And in

21 the record, it also shows that Conoco sent G| Search
22 a notice of breach of the existing agreenent that the
23 parties had and indicated that the parties -- that it
24 mght termnate that existing agreenent. And the

25 agreenment was al so called an ad hoc agreenent
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1 implying that it was, you know, a tenporary
2 agreenment. And so the state's briefing at pages four
3 t hrough six discusses the conm ssioner's findings on
4 those and the -- the relevant record cites for Your
3) Honor .
6 So, turning to the permt itself. So the
7 permt itself is not without many, many conditions
8 that | think are inportant to this case because they
9 go to, what does reasonable concurrent use | ook |ike
10 and how does the departnent manage reasonabl e
11 concurrent uses of state |ands when there are
12 mul tiple uses of those |ands.
13 So, first, the permt requires Gl Search to
14 coordinate with Conoco on use of the |and containing
15 those roads, and the permt itself recognizes that
16 Conoco, or the KRU | essees, the KRU | essees have
17 primacy of access because the purpose of the roads
18 and Conoco's use of the land is to develop the oil
19 and gas resources underneath those |eases.
20 So the -- the purpose -- the only reason
21 that Conoco was able to construct the road and the
22 only purpose of the road is all as part -- the
23 limted surface use that oil and gas | essees have
24 ow ng to the exclusive subsurface rights to produce
25 the oil and gas. So the only reason that the road
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1 exists at all isit's alimted surface use of that

2 | and necessary to produce the oil and gas. And so,

3 that was one of the conditions of the permt, was

4 that G| Search, they would have to coordinate with

5 Conoco. And so it could be that froma timng

6 standpoint, if Conoco is using the road and can't

7 accommmodat e what ever trucking is going on, then Q|

8 Search, that that would be a cost to thempotentially

9 in their operations. But they would have to, you

10 know, coordinate with Conoco to accommodate that use.
11 Secondly, the agreenents -- the permt

12 stipulations mrror many of the conditions that were
13 in the ad hoc road use agreenent that the parties

14 presumabl y al ready thought were reasonabl e

15 conditions, and the state included those in the

16 permt conditions. And so in addition to

17 coordination, the -- the permt stipulations require
18 that G| Search take action to avoid unreasonable

19 interference with Conoco's operations in addition to
20 recogni zes the priority of use.

21 And then that G| Search rei mburse Conoco

22 for damages that may be caused by their use and the
23 permt. The conditions also included indemification
24 provisions in favor of the state, because it is a use
25 of state land. The insurance and bondi ng were al so
PACIFIC RIM REPORTING Page 40

907-272-4383



CPAIl vs SOA, DNR
Oral Argument on 11/21/2024

1 high other than -- or were pretty high, and those

2 were in favor of the state additionally as well. And

3 so those are facts that show how the departnent

4 manages reasonably concurrent use of state |and. And

5 So it recognized that there was an existing oil and

6 gas | ease, and that oil and gas |ease has [imted

7 surface rights and the -- the road is a use of state

8 land that's a limted surface right.

9 THE COURT: | -- | follow your argunent.

10 The argument of the other side is, this is not purely
11 state land. It's infrastructure constructed by the
12 | essee, and you're basically controlling or basically
13 giving rights init to some third party. So how do
14 you address that argunent?

15 M5. GRAMLING Certainly, Your Honor. So,
16 first, the -- the road itself only exists as a

17 limted surface right. So the only expectation that
18 Conoco ever had about this road was that it could

19 build it and use it for the purposes of its oil and
20 gas exploration. The -- the road doesn't exist in a
21 way that -- there's no authority that Conoco can cite
22 of any right to exclude fromthat.

23 THE COURT: Since you're on that point, |

24 appreciate it, one of the hypotheticals they posit is
25 that if it was a pipeline constructed by Conoco and
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1 you said OSA could tap into it or share that
2 pi peline, how would that be any different?
3 MS. GRAMLING So pipelines have different
4 authorities on them as well. Sonmetinmes they're
5 common carrier and there's different right of ways
6 and different authorizations for pipelines. And so
7 the main point is, that's not the fact before this --
8 this is a-- not fact pattern before the Court. And
9 so in the state's view, the Court doesn't need to
10 opine on the entire extent of the world of reasonable
11 concurrent use. The case --
12 THE COURT: No, but a precedent woul d be set
13 by this decision. And if -- according -- at |east
14 Conoco is saying, this is setting a precedent that a
15 future party interested in a -- |leasing state |and
16 may be deterred because whatever they construct at
17 their own expense is going to be given away for free,
18 | et's say, to sonmeone who didn't take the risk.
19 That's the argunent.
20 M5. GRAMLING Yeah. So there are -- the
21 framework of oil and gas leasing in Al aska, in the
22 constitution and in the Al aska statutes, and in the
23 | eases thenmselves, is that it is alimted grant
24 solely for the purposes of oil and gas |easing, the
25 subsurface. And then the -- any surface uses are --
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1 are limted related to those purposes. So that's
2 their -- the only reason that Conoco is able to build
3 aroad is due to state authorizations. And, then, as
4 far as sone sort of limting principle, there's -- |
5 think roads are different. And here you have a
6 gravel road that is routinely used by others, and so
7 roads are one of the nost suitable things for
8 reasonabl e concurrent uses of state |ands.
9 And the -- it's within the departnent's
10 authority to consider the uses and benefits and
11 costs, you know, to the state and anyone that is
12 | ooking to use state land. And so --
13 THE COURT: Well, | mean --
14 M5. GRAMLING -- when you're tal king about
15 other facilities --
16 THE COURT: Tal ki ng about the convenience,
17 woul d think that obviously sharing the road -- not --
18 if -- if OSA doesn't have to build its own roads, it
19 can -- it may have an econom c benefit, not just to
20 OSA but also to the state through the value of the
21 | ease that it's giving CSA. | would think to the
22 extent the | essor doesn't have to -- excuse ne -- the
23 | essee doesn't have to build infrastructure, that
24 woul d be an econom c benefit for the parties that are
25 in that | ease because it would label it to be nore
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1 profitable.

2 So maybe the pipeline is not such a bad
3 anal ogy because if you let the | essee use an existing
4 pi peline and they can pay you nore under the |ease,
5 because they don't have to build their own pipeline,
6 then the state would benefit fromit just as they
7 benefit fromthe road. That -- you know, that's --
8 that's part of the argunent that, you know, you're
9 spreading costs to a party that isn't profiting from
10 t he agreenent you're nmaking with OSA
11 MS. GRAMLING  So when Conoco built the
12 roads decades ago, it had no reasonabl e expectation
13 under its leases that G| Search would conme al ong or
14 that -- the purpose it built the road for was to
15 develop its own oil and gas |eases. It had no
16 reasonabl e expectation that it would be able to
17 excl ude the state fromauthorizing other uses of that
18 | and just because the road is there. So the --
19 THE COURT: What do you nake with the
20 | anguage, |ess -- |essor does hereby grant and | ease
21 unto | essee exclusively wthout warranty, et cetera,
22 et cetera, inthe -- in the grant?
23 MS. GRAMLING Yeah. So that is exclusively
24 as in, they have an exclusive |lease for that oil and
25 gas -- for the purposes of that oil and gas, and that
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1 the state would not lease it, that sane |ease, to

2 soneone else. But it's well established in mneral

3 | easing, and in the reservations in the | eases and

4 the Al aska constitution and Land Act that state

5 | easing i s subject to reasonable concurrent use of

6 the land. And so, here the parties have a dispute

7 about reasonabl e concurrent use of the land. The

8 state's position, big picture, is that the -- the

9 state's authority to manage | and exists regardl ess of
10 what is on the |and.

11 And the inprovenents, or not, the state's

12 authority to nanage that |and and control and inspect
13 that |and exists regardless, but that brings us to

14 other provisions that, if you're asking about

15 limting principles, those are that it's to allow

16 reasonabl e concurrent use. So whether or not the use
17 I n sonewhere el se is reasonable mght vary by, you

18 know, if it's aroad versus if it's a facility versus
19 If it's a pipeline.

20 And then you would al so have to take into

21 account, if it's a use of state |land and you have

22 conpeting uses of state land, you know, what are the
23 aut hori zations in place? And so, an oil and gas

24 | essee has exclusive rights for its oil and gas

25 operations on those |leases. So that right is, you
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1 know, higher than the limted tenporary permt for

2 the use of the road. And so that's how sone of the,
3 you know, conditions cone into play. So the state's
4 authority to manage that use of the land is not
5 di m ni shed just because there is inprovenents of any
6 scale. \Wat happens is whether the state's action in
7 t hat managenent, if it happens at all, you know, that
8 goes to the reasonabl eness of whatever the conditions
9 are.
10 So that, | think, gets to sonme of your
11 questions about, you know, do | have to adopt sone
12 sort of limting principle. And the state's position
13 here is that, no, you don't. |It's -- this is a use
14 of state land, and it's a road, a gravel road that's
15 been there for decades. Conoco has the --
16 THE COURT: Well, the road, you agree,
17 was constructed by the | essee, right?
18 M5. GRAMLING Yes, and it was constructed
19 subject to the [imted surface use for the purposes
20 of developing their oil and gas reserves, and that's
21 the only purpose that they can use that |and for.
22 They can't do other things on that [ and, but the
23 purpose of the leases is limted to the devel opnent
24 of that oil and gas.
25 THE COURT: Well, | don't -- we're not
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1 tal ki ng here about a case where Conoco is accused of,
2 you know, doing a ganbling casino on the property.
3 They' re using everything there for devel opnent of oil
4 and gas. So how does the -- how does that |anguage
5 tiein, | guess? As long as they're using the road
6 exclusively for the devel opnent of oil and gas,
7 they're within the -- they're performng within the
8 meani ng of the |ease, right?
9 M5. GRAMLING Yes. And the state's
10 position is that that exclusivity for oil and gas
11 does not allow themto exclude the road -- the use of
12 state land for other purposes. So here there's
13 anot her oil conpany that has significant |ease
14 hol di ngs and, you know, significant revenue
15 potentially to the state from devel opnent of those
16 nei ghboring lands. But mscellaneous |and use
17 permts are issued for many other things, and so it
18 coul d have just as easily been, you know, a hiking
19 gui de or soneone el se who wanted to use the road.
20 And the problemw th Conoco's position is
21 that because they -- it would Iimt the state from
22 being able to all ow reasonabl e concurrent uses. And
23 SO -- just because there is a road.
24 THE COURT: What would you say is the
25 | anguage that you think nost clearly expresses the --
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1 the DNR s interpretation, | guess, or position that
2 | mprovenents constructed by the | essee are within the
3 control of the DNR to authorize third parties to use?
4 M5. GRAMLING So the state's reservation of
5 rights over the land. And so the reasonabl eness of
6 how it exercises those rights may very well change,
7 depending on the inmprovenment. But here we have a
8 gravel road, and roads are treated differently in the
9 | eases and in the unit agreenments and in kind of
10 the -- kind of history of Al aska was concerned about
11 access. And so there's provisions on the | ease about
12 entry and access to state | and.
13 And the only way to use state |and that has
14 aroad onit, just that -- looking at that land, is
15 to use the road. That's how you use that |and. And
16 so the only reasonabl e concurrent use of state |and
17 that has a road is to cross the road.
18 THE COURT: Wich part of the reservation
19 woul d you rely on? Looking at paragraph 29 if that's
20 what you're |ooking at in the |ease.
21 MS. GRAMLING Yeah. So in paragraph 29,
22 has that the state reserves the right to dispose of
23 the surface of said land to others and to authorize
24 by permt, you know, conditions subject to prevention
25 of unreasonable interference, to enter upon and use
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1 said land. And the only way to enter upon and use
2 said land that contains the road is to go on the
3 road, so | think that's squarely within the
4 reservations. And then also the reservation clause
5 had a catchall that for any purpose, now or hereafter
6 authorized by law not inconsistent with the rights of
7 the |l essee. And, again, the rights of the |essee
8 here are limted to production of their oil and gas,
9 and that's the purpose that they built the road.
10 And so there's no, you know, exclusionary
11 rights for other purposes in that grant. Al so,
12 Conoco -- some of their arguments about the Mistang
13 and HB39, that was a different grant of authority and
14 different situation because that was an easenent.
15 THE COURT: We won't go there right now |
16 have enough cases to worry about besides that one.
17 But -- so on this thing, said |and, Conoco argues
18 that that's defined in the | ease, contrary to your
19 Interpretation. That the | ease defines |land as a
20 2,560, or however many acres, and the road wasn't in
21 effect so the road is not part of said |and.
22 M5. GRAMLING So the state's position is
23 that the said |and argunent or Conoco's said | and
24 argument doesn't really make sense because the state
25 has the authority to manage state |and regardl ess of
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1 what's on the land or any activities that are
2 happening on the land. And then as far as Conoco's
3 argument that said land, if it has inprovenents, it's
4 sonmehow not part of the grant, that would inply that
5 because they built a road, or if there was an
6 existing -- you know, sone other inprovenent on state
7 | and, that then the state couldn't |ease the
8 subsurface. And so that just -- that argunent isn't
9 consistent with set -- the use -- the use of said
10 land in that grant and in the reservation is just
11 referring to the -- the area, generally. [It's not --
12 THE COURT: So under your --
13 M5. GRAMLING So it doesn't matter what's
14 t here.
15 THE COURT: So really, then, your position
16 Is that anything constructed within the raw area of
17 the 2,560 acres, any infrastructure is subject to the
18 control of DNR?
19 M5. GRAMLING Not the infrastructure, the
20 |and. And then the control, if there is
21 Infrastructure on there, it is that -- you know, then
22 the state is |ooking at what the reasonabl e uses of
23 that land are. And so the reasonable use of |and
24 w th a road when someone wants to, you know, traverse
25 state land is to use the road. And so the state's
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1 authority over state |land, because this is all state
2 land, it's really looking at, if there are, you know,
3 ot her inprovenents, here it's a gravel road, the
4 reasonabl eness of the uses and the -- and the
5 preexi sting authorizations.
6 So in sonme cases, there could be easenents.
7 There could be right of ways. There could be other
8 m scel | aneous | and permts. And the state has
9 authority to manage its lands for reasonable
10 concurrent uses and that includes that there m ght be
11 mul tiple uses of sane land. And so the idea that
12 pl acing an inprovenent on the land just nullifies the
13 state's broad authority, the state very nuch rejects
14 t hat argunent.
15 But the -- Your Honor is asking about, you
16 know, other things. That would go to the
17 reasonabl eness and whet her there's unreasonabl e
18 interference. And so that is, |I think, a fact by
19 fact kind of equation that's really not before the
20 Court. Right now what's before the Court is a gravel
21 road that was built under a [imted surface use to
22 facilitate particular oil and gas devel opnent. It's
23 not an all-purpose road.
24 And, inportantly, Conoco can't sell the
25 road. It would have to sell all of its |ease
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1 interests in order to sell this road. This road is
2 not built under an easenment. It is just alimted
3 surface right that they have by virtue of the oil and
4 gas lease. So Conoco can't sell the road independent
5 of the |Iease. Conoco can't really change nuch about
6 the road without various DNR approvals at the end of
7 Conoco's oil and gas |eases. \Wether or not it can
8 renove the road or the road remains on the land is up
9 to the state.
10 So the road in and of itself doesn't exist
11 In the way that maybe other roads or other easenents
12 do exist. It is a creature of the oil and gas |ease
13 and the limted surface rights on that |ease. And so
14 the state, in granting this permt, |ooked at the
15 reasonabl e use of state |and that was being requested
16 to go over a road, and then whether or not that use
17 was consistent with the | eases that had broad
18 reservations and limted grants.
19 And so that is really kind of the core of
20 the state's argunment and Conoco's argunents about
21 said land. The state's position is that there is no
22 need to add any of that |anguage that's on the
23 di spl ays over there because its -- authority over the
24 | and regardl ess of what's onit. So that's how the
25 state addresses that point. Turning to Conoco,
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1 the -- the focus of their argunment today, and in sone
2 extent, the reply brief seens to be about 38.05.035
3 A, specifically A2, And the state's position is that
4 that statute does not deprive DNR of any authority to
5 manage reasonabl e concurrent uses of |and.
6 First, the -- kind of the state's position
7 Is that the statutory and historical context of that
8 statute is inportant, and that it is really just an
9 organi zational statute as to the jurisdiction between
10 different state agencies. And so that statute has
11 been in place since 1959, and the prior versions of
12 that statute pre-statehood included different
13 di visions of how | and woul d be managed. | think
14 there would be a conm ssion.
15 And then in 1959, it was that -- there was
16 the -- the division of lands. And so -- and the
17 state's position is that that statute and the
18 reference to inprovenents, its inprovenents --
19 THE COURT: Belonging to --
20 M5. GRAMLING -- belonging to the state and
21 the jurisdiction of the division as opposed to the
22 jurisdiction of the departnent of transportation or
23 education or sonething like that. So the state's
24 position is that that is a kind of organizational
25 state statute. It doesn't deprive DNR of its
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1 broad -- broad | and nanagenent expertise and

2 availability to grant reasonable concurrent uses.

3 THE COURT: \Where does DNR get the power,

4 t hen?

5 MS. GRAMLING So the other sections within
6 that sane statute also provide broad authority to

7 DNR, and | would turn your attention to: The

8 director shall, subject to conditions and Iimtations
9 | mposed by | aw and the conm ssioner, issue deeds,

10 | eases, you know, disposing of |and, resources

11 property and any interest in them

12 So that's in paragraph six of that sane

13 statute. Paragraph seven also has broad jurisdiction
14 over state land with an exception for, again, sone
15 organi zati onal purposes that were inportant at the
16 time of statehood, apparently. But then that

17 sentence ends with, you know, that the departnent

18 shal |, you know, perform duties necessary to protect
19 the state's rights and interests in |ands including
20 taking all necessary action to protect and enforce
21 the state's contractual and other property rights.
22 So that's in 035. And then the depart nent
23 al so has broad authorities that are found in

24 38. 05. 020, subparagraphs, | think, Al and A2, that,

25 you know, the departnment -- sorry. Skipping around
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1 with the questions. So, yeah, the department has --
2 sorry, it's BL -- is that DNR has the ability to
3 carry out procedures for the Alaska Land Act,
4 exercise all powers and duties to carry out the
5 purposes of the chapter. And then as particular for
6 oil and gas leasing, in admnistration of oil and gas
7 | easing, the departnent is to maxim ze economc
8 recovery and physical recovery of resources,
9 encour aged maxi mal conpetition and try to mnimze
10 adverse inpacts for other uses.
11 And then the 38.05.285 specifically says
12 that di sposal and use of state land shall conformto
13 the constitution of the state of Al aska and the
14 principles of nmultiple purpose use consistent with
15 the public interest. So the idea that there will be
16 concurrent uses of state land, and that it's up for
17 the departnent, you know, to bal ance that
18 reasonabl eness of that land's use is well established
19 In the Al aska constitution.
20 THE COURT: But those all presuppose that
21 It's sonmething that you can regulate. So they don't
22 really help me. |If nean, if -- if we've gotten to
23 that point, then no one is arguing that the
24 conm ssi oner has the power to coordinate and, you
25 know, deal with it. The question -- the prelimnary
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1 question is: Is this something -- this inprovenent
2 that the DNR has the ability, the power to, you know,
3 to, in this case, require the -- the | essee to share
4 or allowa third party to -- to participate in. |
5 think the -- the guidelines you' re talking about,
6 | -- they're there. You know, that's not the
7 problem The initial authorization is the challenge.
8 What's the nost explicit and expressed | anguage you
9 woul d point nme to again for the authority of the DNR
10 here?
11 M5. GRAMLING So | do think that the
12 reservations clause is -- when it tal ks about enter
13 upon and use said land, that is -- you know, reserves
14 the right to use said land. And that is broad
15 | anguage, and that is actually a requirenment for oi
16 and gas leasing in the A aska constitution, the
17 article eight, you know, requires oil and gas |easing
18 to allow for concurrent uses, and then contenplate so
19 there wll be disputes about what those uses | ook
20 like.
21 And so the -- the -- you know, the
22 departnment should create conditions for that. And so
23 the permt itself authorizes the use of state |and,
24 and then it's up to the departnent to determ ne what
25 the reasonabl e conditions are and whether it's
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1 reasonabl e to allow concurrent uses. And in sone
2 cases, the departnent doesn't allow concurrent uses,
3 but this is a gravel road used by nmany peopl e.
4 Conoco -- | think Conoco's course of conduct also
5 suggests that it's recogni zed for decades that it
6 doesn't have a right to exclude or to try to extract
7 rent from in this case, a potential conpetitor
8 because it's allowed free use of the road for
9 decades. You know, that froma corporationis, |
10 woul d say, unusual, if they thought for decades that
11 they had had use of the road.
12 And so | think, also, the argunment that G|
13 Search breached the agreenent by applying for the
14 permt, that presupposes that the -- you know, the
15 state has the authority. You wouldn't draft that
16 provision in a contract unless you were concerned
17 about it. And so that, | think, also suggests that
18 the parties were well aware that, if needed, the
19 state could allow for reasonable concurrent uses |ike
20 it granted in the permt.
21 The existence of the regulation itself
22 contenplates that usually parties can agree on
23 concurrent uses, and it's nore efficient, probably,
24 for themto do so. There's, you know, a certainty in
25 that, but if they don't, if -- the state can use its
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1 authorities for reasonable use of state |and so that
2 the state's broader interests in, you know,

3 maxi m zing recovery economcally and in resources

4 Isn't del ayed or inpaired.

5 You know, so the fact that here, there's

6 anot her oil conpany, | think that goes to maybe the
7 conditions of the permt and sone of the -- the

8 bal ancing in the permt. But the state's positionis
9 that it has the authority to grant the sort of permt
10 for any purpose that is a reasonable use of state

11 land that it would need to. And then what the

12 conditions are woul d depend on, you know, who is

13 questioning it.

14 So here it just happened to be an oi

15 conpany, but the state's position is that it has the
16 authority to grant reasonabl e concurrent uses of

17 state land |ike enbodied in this permt. And, you
18 know, the reasonabl eness of it may depend on the

19 condi tions which Conoco here did not actually object
20 to any of the conditions, which makes sense because
21 they were very simlar to the ones that the parties
22 had agreed on previously.

23 THE COURT: Are we at the time [imt?

24 M5. GRAMLING Yeah. | think -- | think I'm

25 going to let --
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THE COURT: Thank you, Ms. Graming.

MS. GRAMLING Well, 1"l just close real
briefly that the permt effectuates reasonable
concurrent use for the maxinmumutilization of state
resources. There's no takings in this permt because
Conoco never had the right to exclude. It only had
the limted surface right.

And then the departnment's position is that,
again, this is an appeal so really the only decisions
that are being nade are, you either affirmor, you
know, vacate and remand for whatever reason. |It's
not a damages consideration here.

THE COURT: Al right. Thank you.

M. Leik?

M5. GRAMLING Ch, thank you.

THE COURT: Thank you.

MR. LEIK: Gve you copies of that.

THE COURT: Al right. Thank you.

\Whenever you're ready.

MR LEIK: Al right. Thank you.

JimLeik for Gl Search Al aska.

This appeal is about the state of Al aska's
ability to devel op and manage its resources. And, in
particular, the vital oil and gas resources on

Al aska's North Slope. To underscore a central point,
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1 the state owns these resources, and it operates under
2 certain constitutional and statutory mandates, both
3 of which the department is obligated to follow That
4 i ncludes the obligation to nmake maxi mum use of the
5 state's resources to allow reasonabl e concurrent use
6 of the state's resources, and that's specific to its
7 | easi ng power.
8 Under section 180, which is in the handout |
9 gave you, AS38 -- I'msorry -- I'mreferring to
10 article eight, section eight of the Al aska
11 constitution. And, also, a third, a mandate to
12 m ni m ze adverse inpacts on state l[and. And so when
13 t he comm ssioner |ooked at this issue, it enforced
14 and applied each of those nandates. First observing
15 the inportance of the resource and the need to get
16 maxi m ze use of the state's resources by all ow ng
17 access to the Pikka Unit.
18 Second, by stating what is al nost the
19 obvi ous that you couldn't reach the Pikka Unit and
20 devel op that resource unless there's access to it.
21 And, third, and applying the mandate to
22 avoi d undue -- to avoid adverse inpacts to state
23 | and, that the -- the solution to obtaining access
24 and follow ng that statutory nandate was to allow use
25 of existing roads and not create sone sort of
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1 duplicate road system So all those nmandates, which

2 are statutory and constitutional, had bearing on

3 the -- on the director's approach to this. So the

4 outcone was, of course, that they -- the -- to give

5 effect to the mandate of reasonabl e concurrent

6 access. In this situation, the -- the conm ssioner

7 turned to the regulation that's in place.

8 Now, in the first instance, that regulation

9 | eaves it to the parties to sort out their own

10 arrangenents for reasonabl e concurrent access.

11 That's in the specific |anguage of the -- of the

12 regul ation. DNR becones involved only if they are
13 unable to agree, and that's what happened here. And
14 so that's at the point when the regulation kicks in.
15 And --

16 THE COURT: | guess | want to ask you about
17 that. It wasn't clear to me fromthe record whet her
18 they really were unable to agree or the process got
19 short circuited by a request for a permt fromthe --
20 to the state.

21 MR LEIK: Oh, | think it's clear, and I --
22 | can't give you precise cites fromthe record, but |
23 it's clear that they exchanged offers over a period
24 of time. | think that is in the record. | knowit's
25 in the record. And at sone point they reached
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1 | mpasse. It wasn't short circuited --

2 THE COURT: Conoco says that they offered

3 the sane terns to OAS that -- what were the -- |

4 think that -- anyway, that they were economcally

5 conpetitive terns consistent with what had been

6 offered, | guess, | don't knowif it was Mistang Road

7 or some other situation, but they were -- in other

8 words, they weren't onerous terms. Has that been

9 adj udi cat ed?

10 MR, LEIK: | hasn't been adjudi cat ed.

11 It's -- and -- and under -- under the way this works,
12 that isn't part of what the conm ssioner adjudicates,
13 but it's not correct. | nmean, the -- the -- it's in
14 the record, and in detail in our brief of what the

15 back and forth was, and the -- the conditions that

16 wer e denmanded by Conoco were -- were not simlar to
17 anything that's ever been applied el sewhere.

18 In fact, the history on the North Sl ope was
19 that -- was that unit roads of this kind were used by
20 operators w thout charging each other, and they woul d
21 have agreenments for use of the road, but they woul d
22 deal with things like indemity and risk allocation,
23 that kind of thing, but there weren't charges. This
24 was innovative, | guess you could call it that, on

25 the part of Conoco to -- to demand this kind of
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1 conpensation for use of roads on state land. So
2 that's when, after that exchange, which is fully set
3 out in the briefs, that's when the parties cane to
4 | npasse and had to go to DNRto -- and -- and say
5 that they couldn't agree.
6 And | don't think there's an agreenent
7 that they -- | don't think it's in dispute that they
8 couldn't agree.
9 THE COURT: Well, | nean, what -- | nean,
10 since we're -- you -- | nean, is the choice -- if the
11 negoti ation point was, one party is offering zero,
12 and the other is asking for sone share of the ten to
13 20 mllion of the maintenance cost --
14 MR. LEIK: They were sonewhere between.
15 THE COURT: Al right. Well, is the outcone
16 of zero appropriate?
17 MR, LEIK: The comm ssioner is in a position
18 where it, | don't think, has -- is -- isin a
19 position to sort of say who's right and who's wong
20 about that, right. The conm ssioner --
21 conm ssioner's objective, fromthe perspective of the
22 state, is to say, you haven't agreed. It's in the
23 state's interest to nove this project forward, so
24 here's what -- what we're going to do. And that's
25 within the discretion of the state and what terns it
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1 sets for that.

2 THE COURT: (kay.

3 MR LEIK: Ckay. | think | want to go now

4 to one of the really key points, | think, that --

5 that underlies this argunent, and it's kind of at the

6 heart of their clains. | think early -- in earlier

7 versions of the argunent it was that the roads are

8 ConocoPhi | i ps' personal property. And as personal

9 property, they have the exclusive use of it, and --
10 and the state doesn't have any business telling them
11 how to use their personal property.

12 They now acknow edge that this -- these are
13 really | easehol d inprovenments, which is inportant

14 because putting themin the context of the lease is a
15 really crucial point. Review ng the status of what
16 ConocoPhillips has on this |and, nunber one, it is

17 state land. There's no dispute about that. It's the
18 state's land. The state hasn't conveyed ownership of
19 any of its land to ConocoPhillips, including the road
20 corridors.

21 It hasn't even given ConocoPhillips an

22 easenent, which would be a different kind of property
23 right that ConocoPhillips could claim The only

24 pl ace that ConocoPhillips has any rights is under the
25 | ease. So it has the rights of a | essee under the
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1 | ease. That's all they have. So it's the old, you

2 know, | aw school teaching of -- of the bundle of

3 sticks. They -- the state has its bundle of sticks

4 which is the land. It's given a limted amount of

5 limted sticks to ConocoPhillips, which are in this

6 situation, precisely just the lease. So

7 ConocoPhillips has rights as a | essee on the state's

8 | and.

9 The state has retained everything el se,

10 including the things that it specifically reserved to
11 itself under the |ease. And, thus, the reservation
12 clause in the lease is -- is inportant to that.

13 That's -- that's the |anguage that you went over wth
14 Ms. Gramling, which includes the state's specific

15 reservation of its ability to grant -- grant use and
16 grant permts to others for use of the -- of the --
17 of the state's |and, reasonable concurrent use. So
18 that, in the context of |ease, nmeans reasonable

19 concurrent use of what we |ease to --

20 THE COURT: Well, | don't -- | don't want to
21 col l apse |l and and i nprovenent, but that's what your
22 argunent is essentially doing. You're saying there's
23 no difference between said |and and all the

24 | mprovenents on it.

25 MR LEIK  Yep.
PACIFIC RIM REPORTING Page 65

907-272-4383



CPAIl vs SOA, DNR
Oral Argument on 11/21/2024

1 THE COURT: So if this had been a buil ding
2 constructed of a ten-acre plot, the building maybe
3 was only 1,000 square feet. Conoco builds the
4 bui I ding on the property. That's subject to -- the
5 state could say, you' ve got to share the office space
6 wth QAS for free?
7 MR LEIK: It's subject to whatever is in
8 the | ease. You know, |ease ternms, of course, govern,
9 and so whatever the |ease terns provide.
10 THE COURT: Sane |ease terns but it's a
11 bui I ding on the property.
12 MR LEIK: Sure. Yeah. | -- in theory, if
13 it's -- if it's on the state land, and -- and the
14 | ease terns are the same, then in theory, the state
15 has authority to authorize reasonabl e concurrent use,
16 but that's subject to limtations. But in practical
17 terns, the -- of course, the case that's before us
18 today is what the state did with roads. And | think
19 that's -- that's an inportant distinction.
20 | mean, any decision like this, that's nade
21 by the state of Alaska, in this context, is being
22 reviewed in an appeal situation for reasonable
23 exercise or discretion. So what we have here is
24 reviewi ng the conm ssioner's reasonabl e exercise of
25 discretion to allow reasonabl e concurrent use on a
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1 road. Are there other situations? O course, there
2 could be, and we coul d screen out hypotheticals, but
3 each one of those would have to be evaluated on its
4 own. Here the question is roads. And roads are --
5 since that's what's before us, we | ook at roads.
6 Why woul d the conm ssioner exercise its
7 discretion to allow use of roads? | -- | have four
8 things that are especially applicable to roads. One,
9 roads are uniquely attached to and part of the |and.
10 That's just their characteristic. Two, roads are
11 essential to access to the state's |land and adj oi ni ng
12 | and. And they -- that goes to the mandate of
13 reasonabl e concurrent use, which is set out in the
14 Al aska constitution.
15 Three, roads are uniquely capabl e of
16 reasonabl e concurrent use. |It's not hard to say how
17 you can share a road. There -- there are agreenents
18 that can govern the sharing of a road, and it's not a
19 conplicated thing. Now, if you were sharing sone
20 kind of production facility or sone -- sone sort of
21 technol ogy that's on the | easehold, that mght be a
22 whole different thing, where it's not very easy to
23 share and maybe it woul dn't be all owed.
24 And the last thing | would say is that roads
25 have historically been used to access other units on
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1 the North Slope. As | said, that's been the
2 practice. And so when -- when ConocoPhillips says,
3 wel |, DNR has never ever done this before in 50
4 years. Well, that's because the practice was that
5 the operators didn't ever cone up with -- didn't ever
6 have this situation. They reached an agreenent anong
7 t hensel ves to al |l ow reasonabl e concurrent use w thout
8 chargi ng each other and just had those agreenents to
9 al l ocate risk.
10 An exanple is the ad hoc agreenent between
11 ConocoPhillips and -- and Q| Search that governed
12 until -- until ConocoPhillips insisted that Ol
13 Search pay nore. So the circunstance of this case --
14 THE COURT: How are the factors you just
15 listed -- how do they differ if this was a pipeline?
16 MR LEIK:  Well, those could all be
17 different -- any one --
18 THE COURT: And the pipeline wuld be
19 attached to the | and.
20 MR LEIK  True.
21 THE COURT: It would save the -- you know,
22 t hat you coul d have concurrent use of the pipeline,
23 woul d save devel opment costs, woul d presunmably nake
24 it nore profitable. And, therefore, the state
25 coul d possibly recover nore. | nean, profit could
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1 pass on up to the state. And it seens to me that --
2 you know, that that principle -- | nean, this -- your
3 position -- I'mlooking for a limtation that -- and
4 whether it's a pipeline or a building, they're
5 equal |y attached to the | and.
6 MR LEIK  Sure. Well, like | said, |
7 think -- | don't know exactly how pi pelines woul d
8 function in this situation, but | don't know that
9 It's as easy to say, you know, you can use the road
10 early in the norning and you can use it at night or
11 what ever -- whatever the different rules of the road
12 are.
13 But I don't know that you woul d have the
14 sane ability to do that with a pipeline. |I'mnot a
15 pi peline expert, but | -- | think that's sonething
16 that's in the discretion of DNRto figure out is if
17 that has -- that kind of use of another facility has
18 simlar characteristics and al so warrants reasonabl e
19 concurrent use.
20 THE COURT: But you think DNR has that
21 authority?
22 MR, LEIK: Pardon ne?
23 THE COURT: But you believe DNR does have
24 that authority?
25 MR. LEIK: Yes, and | can cone to that. The
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1 other thing that's relevant there -- there that 1"l
2 brief just -- "Il nention just really briefly is
3 that the -- you know, they have a |ease, and there's
4 | anguage in the | ease that protects -- can
5 potentially protect against the -- not -- no pun
6 | ntended, slippery slope argunent here, is that -- is
7 that the | anguage of the |ease, the exclusion -- the
8 reservation that we're tal king about, has |anguage
9 that says, it -- that the use by others has to be
10 under such conditions as will prevent unnecessary or
11 unreasonabl e interference with the rights of the
12 | essee and the operations under this |ease.
13 So if soneone felt -- if sonmeone thought
14 that the concurrent use that DNR was contenpl ating
15 would interfere with its operations, it could make
16 that case to DNR, using that |ease -- the |anguage of
17 the lease. As far as the authority goes that you
18 asked me about, | think there are -- they focus --
19 that Conoco's -- focused alnost entirely on AS30 --
20 38.05.035 A2, but that's not the only authority.
21 And |'ve included AS 38.05.035 in the
22 materials that | gave you. But, nunber one -- well,
23 there are other provisions as well along with A2 that
24 give the -- the conm ssioner authority. Let me get
25 my copy here. They include nost -- they include,
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1 excuse ne, a specific statute that authorizes the
2 director to issue permts. That's section AS
3 38.05.850. And other provisions in AS 05.035 include
4 section A3, which authorizes the director to execute
5 | aws, regulate rules, regulations and orders adopted
6 by the conm ssioner.
7 And here the -- here the director was -- was
8 executing the regulation that authorizes this -- this
9 permt. And as the state nentioned, A7. But back to
10 A2, since that's what we focused on here. It
11 authorizes the director to manage, inspect and
12 control state land. And as -- as you perceive from
13 my prior argument, state land includes the state's
14 rights, including its rights to control and manage --
15 control and manage the inprovenents that are placed
16 on the state |and.
17 Again, that's -- this is state land. The
18 state is the owner, and it is the lessor. In the
19 grant clauses and reservation clauses of the |eases,
20 the state retained its rights and interests as owner
21 and lessor. Those are state |and, and the DNR has
22 the right to nmanage and control its retained and
23 reserved rights as owner and |essor, including the
24 rights that are retained under the reservation clause
25 that's been discussed.
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1 THE COURT: Is the |language and inprovenents
2 on it belonging to the state applicable here?
3 MR, LEIK: | think that state's explanation
4 for that nakes sense, but | -- | think that's al nost
5 surplus as far as the issue we're facing here. The
6 key is, this is state land and it falls in that
7 first -- first clause, the state is --
8 THE COURT: Well, if anything built on state
9 land is state land, what's the purpose of the
10 | anguage and inprovenents on it belonging to the
11 state?
12 MR LEIK: | think that sinply clarifies an
13 addi tional aspect of it, but it doesn't exclude
14 | mprovenents that are made by -- by persons ot her
15 than -- by persons other than the state. And it may,
16 as the state suggested, be to clarify, you know, a
17 unified part of that second part to clarify that
18 they're talking about -- they're differentiating
19 between state facilities that are nanaged by DNR and
20 ones that are nanaged by ot hers.
21 I'm | think, at the end of ny tine. There
22 are couple other things that --
23 THE COURT: Well, go ahead, M. Leik. |
24 interrupted you a fewtimes. Gve you a little extra
25 time. Go ahead.
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1 MR LEIK: Ckay. I'Il try to be brief.
2 There was an argunent that if this is the
3 rule, no one would invest in infrastructure. | don't
4 think that's realistic. The -- parties invest in
5 this infrastructure because it's in their economc
6 interest to develop the oil. That's what they're
7 doing out there. And the idea that they're not going
8 to build roads to extract the oil fromthe KRU Unit
9 because sonmeone el se m ght use those roads, | don't
10 think stands up to nuch anal ysis.
11 THE COURT: | guess the argunment woul d be
12 that if -- in the state sells you a cow and you raise
13 the cow and you feed the cow and you take the cow to
14 the vet, why would anybody buy the cowif they have
15 to give the mlk away to sonebody el se for free?
16 MR LEIK Well, the mlk here is oil, and
17 ConocoPhillips has gotten all the -- all the mlk
18 that it expected to get. Nowis -- its expectation
19 when it built the roads. It built those roads to
20 serve this -- to serve its operations at the KRU. It
21 didn't build themor permt themin order to make
22 money from other people. And it got what it -- it
23 got what it expected. |It's been able to operate, and
24 the -- it's very clear, and ConocoPhillips doesn't
25 argue otherw se, that under either the permt or the
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1 prior agreement, both of those fully protect Conoco
2 in--inits use of the roads. They have priority to
3 the use of the roads. Both -- the permt expressly
4 says that -- that G| Search cannot interfere and it
5 must cede priority to Conoco. QI Search has to pay
6 for any damage that occurs to the road.
7 So if ConocoPhillips -- and ConocoPhillips
8 doesn't argue anywhere that its use of those roads
9 has been inpeded in any way. And so | think that's
10 | mportant to understand. ConocoPhillips said
11 sonet hing about G| Search wanting to use the roads
12 24/ 7, and that -- that just isn't borne out by the
13 record.
14 Conoco, they had an existing agreenent that
15 had restrictions that are essentially the sane as
16 what's in the permt. Again, giving ConocoPhillips
17 conplete priority in the use of the road, and that's
18 what -- that's how they woul d have continued to
19 operate. The -- the sticking point was the -- the
20 amount of fees that ConocoPhillips wanted to charge
21 for use of the road.
22 Sol -- 1 think that's -- let ne just --
23 | -- | would just echo what the state said about the
24 nature of this case. This is strictly an appeal from
25 the permtting decision. If -- if ConocoPhillips
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1 claims a taking or if it clains damages or any of
t hose other things, those are things that it would do
in a different proceeding. The only question before

the Court is whether the permt was properly granted

2

3

4

5 by DNR in the context of an appeal.

6 THE COURT: Can | ask -- thisis a

7 background question I don't know t he answer to.

8 When -- | assune that your client, OAS, did on this
9 | ease -- was it a precondition of -- that they were
10 supposed to use the road or were they -- was it --
11 was it basically at their risk as to whether they

12 woul d have to build a road or have access to a road?

13 MR LEIK It -- I know we went through the
14 history in our brief where it was in permtting for
15 the -- for this unit. There was full disclosure, if
16 you will, that Ol Search would use the existing

17 roads. And that's even a kind of -- you know, it's

18 outlined in the brief, but that's the kind of --

19 THE COURT: So it was sort of

20 cont enpor aneous of obtaining the | ease that your

21 client obtained?

22 MR LEIK | can't speak specifically to the
23 timng, but it's -- it's back there somewhere. But
24 the -- the -- that's the kind of -- the kind of

25 proceedi ngs that we talk about in the brief are ones
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1 where -- where there's an opportunity to notice --
2 to -- there's notice and an opportunity to conmt.
3 THE COURT:  Un- huh.
4 MR LEIK: And, you know, ConocoPhillips
5 didn't come forward and say, what? You plan to use
6 the roads on the KRU Unit? Because that's common
7 practice and it always has been on the North Sl ope.
8 Conpani es use those roads to each other units. It's
9 no surprise to anybody. The surprise was attenpting
10 to extract noney fromthe use of the roads, and
11 that's what -- that led to this.
12 THE COURT: Al right. Thank you.
13 MR LEIK:  Thank you.
14 THE COURT: Thank you, M. Leik
15 All right. Let's take a final ten-mnute
16 recess, and we'll conme back for 15 m nutes.
17 THE CLERK: We're off record. Please rise.
18 Court is in recess.
19 (OFf record.)
20 THE CLERK: Please rise. Superior Court is
21 I n session.
22 THE COURT: Pl ease be seated.
23 THE CLERK: We're on record.
24 THE COURT: Al right. M. Hardin?
25 MS. HARDIN:. Thank you, Your Honor. | can
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1 al nost certainly promse I['mgoing to junp around a

2 little bit, but I'"'mgoing to try to respond to sone

3 of the points nade by OSA and DNR.  And | feel

4 obligated to start by giving a little color to those

5 roads. You mght have gotten the inpression these

6 are, you know, country roads that people drive on

7 that maybe have a little bit of gravel and dirt.

8 That couldn't be further fromthe truth.

9 They are gravel roads that are eight-feet

10 tall. They are 30- to 40-feet wide. The 75 mles of
11 KRU roads includes 12 bridges. Suffice it to say

12 these are substantial structures that cost over a

13 billion dollars to construct. And over tine, as

14 we' ve al ready tal ked about, ten to $20 million per

15 year just to maintain.

16 You heard a | ot of commrentary froml| believe
17 both DNR and OSA about Conoco hasn't said that its

18 use of the roads is being interfered with or that

19 sonehow it's being inpeded, and that ConocoPhillips
20 is fully protected here, and that is the ultimte

21 cart before the horse. Wether Conoco can still use
22 the roads or how it uses the roads or whether OSA has
23 had to buy insurance is conpletely irrelevant to the
24 | ssue before the Court, which is, does DNR have the
25 authority to grant the permt in the first place. W
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1 know t he answer to that is no.

2 |'mnot going to retread all the ground

3 t hrough the regul ations and enabling statutes and

4 | eases to say why, but | do want to cone back to the

5 question you have asked over and over and to which

6 you've really gotten no clear answer, in our Vview.

7 And that is: What is the limting principle here?

8 If DNR interprets the |ease, the statutes

9 and the regulations to nean that state |land or said
10 | and al so neans inprovenents, how can they limt the
11 permt to just the roads or their authority to just
12 the roads? And you' ve asked that a nunber of tines.
13 And the reality is, there is no limting principle,.
14 They haven't been able to identify anything, any

15 constitutional -- | nean, contractual provision or
16 wording in the statutes or regul ations that woul d

17 sonmehow say, well, you get to do this for roads but
18 not hi ng el se.

19 It doesn't exist. |If state |and includes
20 | nprovenents, which is what DNR nust say to get to
21 their power, then it includes all inprovenents and
22 all infrastructure is forever at risk of a party

23 comng in and saying, I'mgoing to offer you ten

24 bucks to use your building, your facility, your

25 kitchen, whatever it may be. And if the party says,
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1 well, that's not fair, you just run to DNR and ask
2 for a permt. Now, that had never happened before in
3 50 years, but we know it's happened now. And we know
4 that that precedent has been set going forward unless
5 the permt is revoked. The fact that DNR can
6 identify no limting principle in the | anguage proves
7 just how outrageous their exercise of power here is.
8 There was an argunent that was made that
9 ConocoPhillips couldn't have had an expectati on when
10 It |eased the KRU acreage, that it couldn't have had
11 an expectation that its roads wouldn't be subject to
12 use by other parties. | can assure you that the
13 truth is just the opposite. \Wen the Court is
14 Interpreting a contract, of course, it has to
15 consider, what were the facts and circunstances at
16 the time and what was the party's intent at the tinme
17 they entered the |ease?
18 And it is not credible to argue that it was
19 ConocoPhillips' intent, the KRU | essee's intent, when
20 they entered that |ease, that whatever infrastructure
21 they put on that [and, would be up for grabs from any
22 other party that wanted to use it with a nmagi c wand
23 by DNR and a permt. It is sinply not credible to
24 argue that was ConocoPhillips' expectation. |t nost
25 certainly wasn't, and it never has been since. W
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1 know t hat because, again, for 50 years, DNR has never
2 used the permt to do this, and instead what they've
3 said over and over is, if you want to use sonebody's
4 I nfrastructure, you've got to go reach a commerci al
3) agreenent.
6 You heard some conmentary that nobody ever
7 charges for use of roads. That's not in the record
8 because it's sinply not true. There is a history of
9 charging for road use. What is true about these
10 roads and OSA's use, which is in the record, is that
11 the use was going to be or is far greater than other
12 use that has been requested by parties whether it be
13 the KRU Unit or other units.
14 At first, ConocoPhillips was willing to
15 allow OSA to use the roads for free, for its
16 predevel opment activity. But to actually operate and
17 construct the Pikka Unit, no. It -- it wouldn't even
18 make sense to suggest that should be free use of
19 billion dollar roads that require mllions and
20 ml|lions of upkeep. There was a |ot of talk about
21 reasonabl e concurrent use of the land, and to be
22 cl ear, ConocoPhillips doesn't contest the state's
23 right or interest and reasonabl e concurrent use of
24 the land. But what's so critical here is, we're not
25 tal ki ng about concurrent use of the land. W're
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1 tal ki ng about concurrent use of private inprovenents.
2 The permt isn't for the land, and | know

3 that both parties, DNR and OSA, want to -- |I'mtrying
4 to think of a good word. They don't really want to

5 engage wWith the notion of, they're assumng in the

6 | ease the regul ations and the statutes that |and

7 means i nprovenents, but that is what they're

8 assumng. And there is no authority in the

9 constitution or the | ease or anywhere el se about

10 reasonabl e concurrent use of inprovenents.

11 What | find probably the nost interesting is
12 the response on the enabling statutes. It goes

13 W t hout saying, and the Court certainly recognizes

14 this, that whether it's the statutes or the |ease,

15 there is an assunption by DNR and OSA that state |and
16 or said |ands includes inprovenents. And what we

17 know fromthe enabling statutes 38.05.035 is that the
18 | egi sl ature has said just the opposite.

19 WWhat we heard fromDNR in response to your
20 question of: How do you square this? Wat do you
21 say about the statute? Ws: Well, this is just an
22 organi zational statute. Your Honor, this is the
23 enabling statute for the regulation they relied on to
24 | ssue the permt. It is nine pages of director's

25 duties, none of which give DNR the authority over
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1 private inprovenments. The very specific |anguage

2 that addresses the state's rights, specifically says,
3 your rights over inprovenents are limted to those

4 belonging to the state. There could not be a nore

5 direct coment on DNR s authority than what is in the
6 preci se | anguage in the enabling statute that

7 supports this permt. It clearly says, DNR can't do
8 what it's trying to do here.

9 The other enabling statute that is on point,
10 38. 05.035 tal ks about DNR being able to issue

11 permts. They had no response for the argunent

12 that's clear on the face of the plain |anguage. It
13 doesn't say in there that you get to issue a permt
14 for inprovenents. |t says you can issue a permt on
15 state land and then lists all kinds of things that

16 has nothing to do with inprovenents.

17 Those are the two very specific enabling

18 statutes that tell us what DNR is authorized to do.
19 When you | ook at cases, when the court's assess is
20 DNR acting outside of its authority, but those --

21 every single one of the cases starts wth, okay,

22 let's | ook at what they did, under what regulation,
23 and then let's go and | ook at what the enabling

24 statute says, and is DNR acting within or consistent

25 with those statutes. The answer here is so
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1 unequi vocal ly no. They still haven't each identified
2 anything that woul d support this exercise of power.
3 | was sonewhat confused. | thought the
4 argunment was: Well, said land and the reservation
5 has to include roads because to use the |and you have
6 to be able to use the roads. | think that's what |
7 heard. But what we know, and this is in the record,
8 Is each tinme DNR approves sonme type of permt or some
9 type of use, it's said to the parties, if you want to
10 go use the roads, go enter a commercial agreenent.
11 That has been the history and practice on
12 the North Slope. |If you want to use soneone's roads,
13 you' ve got to have an agreenent, until today, or |
14 guess now, until two years ago.
15 |'mgoing to sunmmarize what | believe this
16 Court has to conclude in order to affirmthe permt.
17 There are five things, and you've got to be convinced
18 of all five of them First, you nmust be convinced
19 that the parties jointly intended, not just the
20 state, but ConocoPhillips as well, via the
21 reservation, that the state could enter upon and use
22 not just the land but inprovenents installed on the
23 | and by the KRU | esses, even though the reservation
24 doesn't say that. Second, you've got to be convinced
25 that granting OSA use of the KRU roads is a purpose
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1 that is authorized by |aw and not inconsistent with
2 the KRU s |ease rights as required by 29E. That's
3 the subsection that DNR relied on for its power. W
4 know that not to be the case because we've | ooked at
5 the | aw.
6 Third, you nust be convinced that DNR can
7 use 91.010, the regulation it relied on to grant the
8 permt, even though that regulation applies to |and,
9 not inprovenents, and even though in 50 years no one
10 has ever used a m scellaneous |and use permt to
11 grant a third party the right to private
12 | mprovenent s.
13 Fourth, you've got to be convinced that the
14 enabling statutes on which 91.010 is based actually
15 authorizes DNR to exercise control over the roads or
16 | mprovenents even though it says the opposite. And,
17 fifth, you have to be convinced that DNR s
18 expropriation of the care, lessee's rights to exclude
19 others isn't a violation of both the U S. and
20 Al aska's constitutions, which the U S. Suprenme Court
21 has told us it is.
22 During our -- our discussion, nmy sense is
23 maybe you were -- you were getting at: \Wat happens
24 now? Were does this go? Wat does ConocoPhillips
25 want? W believe that the only answer here is for
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1 the permt to be revoked, and then for the Court to
2 give the parties direction to follow the rules, for
3 DNR to follow the rules. \Wat we expect will happen,
4 and we know this, in part, that OSA agrees, because
5 as we included in our reply brief, | gave sone
6 testinony to a Senate hearing commttee earlier this
7 year and said, if the permt is revoked, we think,
8 you know, the parties will be able to work sonething
9 out. That's what we expect as well.
10 While the permt and authorized permt is
11 still in place, there's really no incentive for OSA
12 to negotiate. There's enmails and other things in the
13 record I won't -- | won't get into now, where
14 everybody kind of accepts that when the choice is
15 not hing or paying, DNR or OSAis protected at this
16 point. They get to still use the roads for free, but
17 once the permt is revoked, which we respectfully ask
18 the Court to do, we think the parties will be able to
19 negotiate sonme type of agreenent.
20 Your Honor, | don't have anything el se
21 unl ess you have any questions for ne.
22 THE COURT: No, no further questions.
23 MS. HARDIN: Thank you so mnuch.
24 THE COURT: Al right. Now cones the part
25 where all the gallery gets to vote on the outcone.
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1 No. I'm-- that would be the easy way, and not hing

2 about this case is terribly easy except | wll say

3 this, in all honesty, | thought the case was a | ot

4 more conplicated when it first cane up. | just don't

5 think it's that conplicated now.

6 | do find nyself -- and it's rare that

7 "Il -- you know, in a case of adm nistrative

8 appeal -- I'mjust going to share nmy perceptions --

9 that | find nyself lopsidedly in agreenent with one
10 side versus the other. And in this case, | do find
11 mysel f |l opsidedly in agreement with ConocoPhillips.

12 There isn't any particular argument they've made that
13 | -- I'"mnot persuaded by, and |'mjust not persuaded
14 by the argunments that have been nade on behalf of DNR
15 and OAS. It's no fault of counsel.

16 It's just -- | really did expect that it was
17 a stronger case. | just don't see it that way. That
18 is no--1 wll say, having been on the job about 14
19 and a half years, you know, with | guess sone track
20 record to | ook back on with the Al aska Suprenme Court,
21 that is -- should not inspire great confidence for

22 anyone.

23 In the inmmortal words of Judge Sanders, | am
24 In the position of being a speed bunp on the way to
25 the Al aska Supreme Court. | think it was Judge
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1 Sanders. This case could end up there. | would urge
2 that you try at least one nore tinme, hard, to work
3 out a conpromse. But | do find nyself in pretty
4 much conpl ete agreenent with the position by Conoco,
5 and for that reason | don't want to draw out the
6 agony of this case. |It's gone on a long tinme. |
7 think you need a pronpt decision.
8 This is nmy decision. |'Il ask -- the forma
9 decision wll be when -- since given ny limted tinme
10 | eft on the bench, and the fact that ny cal endar is
11 conpl etely packed because everybody needs to get
12 sonet hi ng deci ded before I'mgone, | wll ask Conoco
13 to prepare an order of whatever length they think is
14 necessary to encapsul ate their argunents.
15 "1l reviewit, and | expect that, in large
16 part, if not in whole, that will be the order of the
17 Court. | appreciate the quality of the briefing by
18 both sides, very interesting. All 200-sonething
19 pages of it. | don't remenber who counted all the
20 pages. Not to nmention all the -- the record. But
21 you need a decision, | don't want you to wait |onger
22 for it. That's ny decision.
23 Any clarification, Counsel?
24 MR, LEIK: Yes. For purposes of calculating
25 deadlines that are triggered by your --
PACIFIC RIM REPORTING Page 87

907-272-4383



CPAIl vs SOA, DNR
Oral Argument on 11/21/2024

1 THE COURT: It will be when the witten
2 order is signed, Counsel. Thank you.
3 MR, LEIK: Ckay. Thank you.
4 THE COURT: Yeah. | think I'mexpressly
5 saying on the record that the witten order wll be
6 the Court's decision. | think we need to -- | don't
7 want to start deadline for appeals and all that, or
8 what ever may happen in the case. W'Ill wait for the
9 order. If you can do it while the -- you know, ny
10 only advice is, strike while the iron is hot and ny
11 attention span hasn't been conpletely diverted.
12 Counsel ?
13 M5. GRAMLING | would Iike to object to the
14 | dea that Conoco wi |l be drafting your proposed
15 order. This is an appellate case, so how woul d Your
16 Honor feel if you were in practice and the Al aska
17 Supreme Court was like, oh, Party A, vyou draft our
18 decision? That's -- | don't think that's an
19 appropriate use of the Court's power.
20 THE COURT: It's appropriate if | fully
21 agree with the decision, and as | just articulated, |
22 don't disagree wth any of the argunents that Conoco
23 has -- has laid out. Now, | may take issue with
24 particul ar language, and I wll reviewit. And
25 "1l -- if so, if I find nyself in disagreement with
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1 any particular language, | think it's overbroad or
2 goes outside the record, it's not uncommon for ne to
3 interlineate, cross out, strike all paragraphs.
4 Utimately, |'mresponsible for that decision.
5 And so the drafting party is just -- it's a
6 proposed order, just as any other case. And, you
7 know, | think it's rule 53, 58. | don't renenber,
8 but it permts parties to submt proposed orders. W
9 coul d have an order that says, for the reasons argued
10 by appellee or appellant in this case, |I'mreversing
11 the -- the DNRin this case, a couple of sentences
12 and be done.
13 |'d rather have a nore detailed order in the
14 record, just so that the Supreme Court tracks the
15 reasoni ng and doesn't have to go read through
16 100- pl us pages of appellant's brief to figure out
17 what the basis for ny decision is.
18 MS. GRAMLING | would argue that it's not
19 in the appellate rules and then al so that does burden
20 shift the attorney's fees in that you're giving work
21 to one party that isn't contenplated under the rules.
22 VWhat's contenpl ated under the rules is briefing.
23 THE COURT: Well, you can argue that in
24 objecting to any attorney's fees. | appreciate it,
25 but it's -- | can assure that you | think you're
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1 better off with a decision sooner than |ater, and the
2 decision won't get witten, if I"'mwiting it. |'m
3 effectively done on the bench Decenber 20th, and |
4 don't see an opportunity to wite the decision from
5 scratch in that time frame, Counsel. So, yes, this
6 I's how we're going to do it. Your objection is
7 not ed, however.
8 M. Leik?
9 MR, LEIK: Excuse ne. You referred to one
10 of the civil rules, and | know which one you're
11 tal king about, that says if there's a proposed order,
12 you can object to it or -- or, you know, within a
13 short tine.
14 THE COURT: You certainly can. |f you have
15 specific aspects -- and thank you for bringing that
16 up, M. Leik -- of the -- of the proposed order that
17 you take issue with. Now, you know, you can
18 certainly submt -- I'Il give you ten days.
19 Actually, | can't make it -- if we're going to get
20 the proposed order in ten days, that would still be
21 fine. W have tinme, ten calendar -- ten cal endar
22 days for any objections.
23 MR, LEIK: Thank you.
24 THE COURT: As long -- or whatever --
25 obvi ously not on a weekend, but if -- the next -- the
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1 next busi ness day --
2 MR LEIK  Okay.
3 THE COURT: -- after that period.
4 MR LEIK:  Thank you.
5 MS. HARDIN.  Your Honor, just to --
6 adm ni strative note, would it be your preference for
7 us to submt a proposed order but also email it to
8 the Court?
9 THE COURT:  Yes.
10 MS. HARDIN. Ckay.
11 THE COURT: Both. Yeah, submt it to the
12 | aw cl erk, 3am aw03@kcourts.gov. You can call ny
13 | aw clerk and get the detail --
14 MS. HARDIN. kay. Thank you, Your Honor.
15 THE COURT: Thank you-all. W'Il go off
16 record.
17 THE CLERK: We're off record.
18 (O f record.)
19
20
21
22
23
24
25
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