
5 4 IN THE DISTRICT COURT FOR THE STATE OF ALASKA. 0 THIRD JUDICIAL DISTRICT AT KODIAK E 2 2 
M 3 || STATE OF ALASKA, 
E 
3 4 Plaintiff, 
2 5 2 vs. 
H 6 
: , | STEVEN DALE SPAIN 
H DOB: 05/16/1961 
H 8 || APSIN ID: 6308287 

DMV NO.: 6808287 AK 
9 [[ATN: 118712349 

© Defendant. 
1 
12 || Court No. 3K0-23-00193CR (Steven Dale Spain) 

JTS OPPOSITION TO MOTION TO DISMISS 

£83 sere or bes es clghons mambo. ku ofc neve 0a fee wis 5 ns ra esos or) BLE 5 || comeornstint ous me os pot osc oe as ae Keni bel 
EH 1] H 16 
: i = Comes now the State of Alaska in opposition to defendant motion to dismiss this 
£22 1g | 2c: Defendant first argues that this case should be dismissed because federal law pre- 
Z FH 1g || cmpts state lav for trawl fishing in state waters. This argument is a misinterpretation of 
E H £ the law as the Magnuson Stevens Fisheries Conservation and Management Act (hereafier 
EES 20 lava) explicitly sats tha the ste bis Jurisdiction over state waters, and there is also 
EEE 2 no actual conflict between sate and federal laws. Secondly, defendant has not proven 
"22 hat the state definition of pelagic trawl as codified under SAA39.105(10)C) is 

23 | unconstitutionally vague. Here, a palegic trawl net simply cannot have attached to it any 
24 [protective devices, such as chafing gear, rollers, or bobbins, that make is suitable fish for 
25 fishing on the seabed. This Language is not unclear or hard to understand and gives 
26 | defendant adequate notice of what is prohibited gear when fishing in state waters. Thus, | | 
27 || this court should deny defendant's Motion to Dismiss. 

Ste Senn De Sun, 360.2333 
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| | i 
1 

2 LFACTS 
5 On December 20, 2022, Mark Stichert, the Regional Ground Fish Management 

Coordinator issued Emergency Order 4-GF-01-23 authorizing parallel ground fisheries in 4 
state waters (0-3 nautical miles from the coast) off Kodiak and other Alaska coastlines. sf ‘This Emergency Order specifically stated that: 6 

7 5 AAC 28.410. Fishing seasons for Kodiak Area. (2) In 2023, excopt as otherwise provided in this section, groundfish may be taken in waters of the 2 Kodiak Area only during federal fishing scasons applicable to waters of the o Exclusive Economic Zone (EEZ) adjacent to waters of the Kodiak Area, All federally allowed gear types, bycatch limits, and inseason adjustments 0 as announced by the NOAA Fisheries and published in the Federal " Register, applicable to fishing in the adjacent EEZ also apply to fishing in waters of the Kodiak Area, except federal sector allocations in the EEZ 12 based on processing activity will not be recognized in state waters. Adjacent federal waters opened to a gear type, whether to both catcher- ; 18 processor vessels and catcher vessels, or only one of those, will be E 53 14 considered open in state waters to both catcher-processor vessels and $83 catcher vessels until closed to all vessels using the designated gear type. 846 1s This section does not supersede the nonpelagic trawl gear restrictions K] 58 in5 AAC 39.164." if 6 

FE SEE #31 In April 2023, NOAA Office of Law Enforcement (hereafter “NOAA OLE”) in a8 18 258 coordination with the United States Coast Guard and State of Alaska Wildlife Troopers 5 5 £ |lbogan “Operation Bottom Drag”. This Operation aimed to inspect trawl gear in Alaska 
£25 20 tate and federal waters to ensure compliance with state and federal commercial fishing 
£2 21 | egulations. Under federal regulation which apply to federal waters only (those within the 
22 | Exclusive Economic Zone (3-200 mile off the coast) a pelagic trawl is defined as | 

23 | follows. 

2 Pelagic trawi gear means & iraw! that 
i 25 

26 
[i 

27 [+ Defease Exhivie a page 3. (Emphasis Added), 
sui Sven De yt, 023015308 Tore |



| | 

! (1) Has no discs, babbins, or rollers: 1 (0) Has no chte protection gear ached fo the foaogo o ishing nc 00) Excopt or tho small msi lowed uncer paragraph (14) fH defo: 2 {A) Has no mesh led 0 th fing ne, headrope, and beast nes wi ws han 20 inches (50.8 cm) between knots anc as a stroiched mesh size of ese gn og 3 inches (152.4 cm) a fom al poinis on th fein ne, head pe. an reset ines an oxending passed ih ising rl or tance sua or ester van ars half the vessar LOA or 
4 (B) Has no paraliel ines spaced closer than 64 inches (162.6 cm) from ail points on he fishing no, heacrapa, and breast ines and extending a to 3 scion of ee, 5 Wilh 10 tech mash iz of loss than 60 nchos (152.4 cm) oxercng a8 or distance equa to o rasta han ano-nal he vessels LOA: 5 (Hos no seed mesh ize loss tha 15 inches (36.1 ¢m) af of th mosh described in paragraph (14) of is defton for 3 tance el tor gra han one hail he vesears OA; 7 {v) Contains no configuration intended to reduce the stretched mesh sizes described in paregranhs (14) and) of ts deintion 8 ) Has no fotaon her tan floats capable o proving us 200 1 (907 kg) of Buoyancy t accommodate ine use of ak sour doce: 9 i) Hos ni mre than on faring ne an one foaop. fr a tl of no mos than 40 weighed 00s on ha bolo of he Law! between ihe wi Up nc to Feng. circ; 10 (i) Hs no metalic component excop for connectors eg. hammerocks or suvels) rnc sounder devico al ofthe fishing crc and forward of any mesh grees an it 5.5 inches (14.0 cm) sbalchad massure, 6) May hv smal mosh wih 32 (6.8 m) of rs cantor of the scope as 2 neoded for Hach nsiumentaen (eg. ne sounder deic ons 0) May Rave weights on tho wing ts. ee 0 CFR 6752 

sb 13 Under state law and in state waters (0-3 miles off the Alaska coast) a pelagic trawl 
E82 14 [isdefined as: 
248 1s A pelagic uti a rou wher th na ote aw dors o ter at reacing F5 dovic. do ol apo in conact wih he seabed, and whi does nt eve akached £85 10 {o tary protcite device, such as crafing gear, olrs, or bobbing, thal would make. HE] suitable for fishing in contact ith the seabed: Soe SAAC 39.105(10)C) 
gi IL During that operation NOAA OLE inspected numerous trawl nets and charged 
a 25 18 [multiple violation under 50 CFR 679.2 for ‘having non-pelagic nets in federal waters. 
H 2 g 19 Between April 12, 2023 and April 16,2023, Alaska State Troopers observed that 
£ is 20 | the F/V Mar Pacifico 23131 operated by the defendant had fished a non-pelagic net in gna — ion " £54 21 Sitkalidak Suait and within 3 miles of Alaska coast, thus within state waters. This area ang 

= 22 was closed to non-pelagic trawl gear fishing. 
2 On April 16, 2023, Troopers and NOAA OLE agents inspected defendant's vessel | 
24 | and noted that it had an aft real with 2 non-pelagic net and a forward real which the 
25 | defendant indicated was a “pelagic” net.” Upon inspection of the forward net troopers 
®f—— 

27 |12 see Avachment 1. 
sie. Seven dle yin, 360.23 015308 Teves



| p : that the net had “chain riblines.” Chain riblines are protective devices which are | 
2 || more durable than ropes and can have duel functionality to prevent backlash, strengthen 
3 [the codend, and also make it more durable if contacted with the seabed. Under the plain 
4 |/!anguase 50 CFR 600.10 and 50 CFR 679.2 these devices are prohibited. “Chain riblines” 

are also implicitly prohibited under SAAC39 105(10)(C) because they make the net more 
© suitabe o fishing on the sa oar Trooper also noted “chafing gear” on the net which is 
© |lexplicity prohibited under state regulation SAAC 39, 105(10)(C). NOAA OLE agents 
7 | further noted floats on the codend ofthe net in violation of the plain language of 50 CFR 
8 CFR 679.2(B)vi).? These floats also have dual functionality as it allows the net to be 
9 [fished on the bottom while keeping the codend off the seabed and free of sand and debi, 
10 | Defendant however did not fish this gear within federally restricted arca. Thus, he was 
11 [ot cited by NOAA OLE agents and instead was charged under state regulations and state 
12 {jurisdiction for having prohibited protective devices. 

, 1 On June 11,2023, North Pacific Fishery Management Council (hereafter | 
855 1a | NPEMC) requested that the National Marine Fisheries Service (hereafter NMFS”) and 
2 BF 16 [| OLE work with industry (0 identify revisions to the federal regulatory definition of 
i 3 16 || Pelagic gear. This was done largely in reaction to” Operation Bottom Drag” and 
H H 3 47 || reverberation that enforcement action caused throughout the trawl industry. One area of 
i di yg | contention highlighted after “Operation Bottom Drag” was whether the federal definition 
53 H 4g ||Tegulated the codend of net. The framing of the NPEMC motion dated June 11, 2023 
P38 makes clear that from the beginning of this regulatory process NPRMC assumed codend 
£25 2 wasnot intended tobe regulated and was pushing this outcome. It is not clear from 
iz H 21 | plain language of 50 CFR 679.2 and 50 CFR 600.1 that this was a correct assumption and 

22 Jl certainly at this stage of the regulatory processes the federal definition of pelagic gear had 
23 | not been legally scrutinized. 
24 

ES) 

I 

$CE 50 CER 679. (vi), 50 CER 679: (vi; Defendants Exhibit Sat page 5. ( CFR 679.2(i) prohibits metallic 27 objects aft of opening and forward of mesh 5.5 inches. Trawl nets have ‘tapered mesh witl the aft most end (Codend) su i i A103 

i



” On January 22, 2024, NPFMC followed up their motion with a discussion paper 
2 focused, in part, on wheter they intended to regulate the codend of a pelagic trawl net, In 

| this discussion paper they stated many times that itis of the opinion of current NPEMC 
members and NMFS regulators that they do not believe 50 CER.679. 2 intended to 

| regulate the codend. They based is opinion not on the plain language of the regulation 
under 50 CFR 676.2 and 50 CFR 600.1 but rather 1994 analysis by NMFS concerning 
© [regulation codend mesh sizes. In that analysis NMFS stated “at the present time 
7 roundish regulations governing the North Pacific the North Pacific trawl fisheries do 
8 | not require minimum mesh siz or specific design for codends.” Nevertheless the actual 
9 [proposal cited by NMFS to justify its opinion had nothing to do with the definition of a 

10. pelagic fishing gear and was specific to whether they should regulate codend mesh sizes 
11 | with alternative options ranging from 3.5 to 8 inches depending on the fishery. Thus, it 
12 appear that NMFS reliance on this language in forming its opinion was simply a means 

13 |tojustify an end that NPFMC made clear from the onset that they wanted to hear. 
LE] On September 19,2024, the NMFS issued Regulatory Impact Review where it 
z H @ 15 | malyzed a proposed changes to definition of pelagic trawl gear. Interestingly this 
I; £5 | Proposal appears to concede thatthe current Federal aw, a it sands today regulates the 
i i 2 47 | codend ofthe net. This is highlighted by the fact that their “no action” alternative states 
£2 that if “no action” is taken and the satus quo remain the “codends attached to pelagic 
g 3 g : trawl nets would continue to be subject to the limitations specified in the definition of 
13s pelagic trawl gear.” This appears to be a tacit admission that while the current regulators 
E28 2° [NMFS and councl members NPFMC believe the odond should not be regulated, it in 
ERE 2 facts under current federal law. 

& 22 

23 —_— 

zn typically having smaller mesh sizes around 4.5 in inches. The regulators. explicitly mention codend by description 25. [3nd exclude in some sections bt movothe) Sec Atachment 3. 
NMFS, Alaska Region, Regulatory Impact Review for Proposed Regulatory Amendments to modify the Pelacic. 26 || Trawl Gear Definition at page 12. Found a: 

27 
SsaceT42S)MS pl fleName=CE7420Pclagic?20Trawl*e20Gear20Definiion?20 Anti pdf ste Sion Due pi, 80.2300133CR [tae



| , As of October 17, 2024, undersigned knows of no federal legal ruling or litigation 
2 | hich has legally scrutinized NMFS or NPEMC opinion contained in their January 
4 | Discussion Paper or Regulatory Impact Review. It is also not aware of any state 
4 || Proposals to change the state's separate definition of pelagic trawl under SAAC 39. 105 

10)C). 
5 

6 
, IL ARGUMENT 

8 A) State Regulation of the Trawl Fishery within State Waters is not Pre- empted by Federal Law. 
9 

10 Federal law can pre-empt state law in three different ways. First, if Congress 
44 | “expressly” declares that state Law be pre-empted. Second, if Congress intends the federal 
42 || BOverment to occupy a field exclusively. Third, if federal and state law conflict, * 
1 Federal regulation may not preempt state regulation without “persuasive 

5.8 reasoning”. The Alaska Supreme court has made clear that: BEE 14 
LE £ 
| = 1 When considering pre-emption, “courts start with the assumption that the HH ERY historic police powers of the States were not to be superseded by the federal 5 i El pu Act unless that was the clear and manifest purpose of Congress”? 

isd 18 
258 Like in Ke/ve defendant argues that Federal Law pre-empts state law because a £45 19 y y y Hi g conflict exists between the two laws. The Alaska Court of Appeals rejected this argument 
E28 2 lin Keb. Anactual conflict exists when both the federal and state laws are “physically 
EZE 2" impossible” or where state law stands “as an obstacle to accomplishment and execution £ 

22 {lof the of the full purposes and objective of federal law.” In this case, neither scenario 
23 | applies, 
24 

Bfl—0 

26 lo Totemoff v. State, 905 P.2 954,958 (Alaska 1995). Sate . Kl, 9 234 251 (Alaska App. 2000) quoting Tutemaff State, 505 P24 954.958 (Alaska 1985), 27 11912. Ciing inn +. diaska Ste Employees Assn, 544 Pd 465.011 (Alaska 1997). Site Sven De pn, 350230133 pin



! 4 | The mere fact that a state regulation is more restrictive than a federal definition 
2 {does not mean they are in conflict. First itis not physically impossible to comply with 
3 || both state and federal laws because they apply to different jurisdictions. Thus, the 
4 (| defendant could simply have not fished with the restricted gear in state waters 

Altematively, defendant could have fished with a clean net, one without chaffing 5 gear, metal rib lines, or prohibited floats. This would have allowed him to complied with 
© [oth state and federal definitions and thus ish in iter state or federal waters. None of 
7 the prohibited devices mentioned in sate or federal regulation are required ona pelagic p 8 4 » 
8 | net. Rather, these gear types are prohibited to meet a common goal of allowing the 
© | harvest of pagic (mid wate) fish while protecting other sensitive ground fish specs 

10 | and habitat. 
1" The defendant does not address these truths in his brief but rather blanketly states 
12 that there is a conflict without any persuasive reasoning that there i in fact in conflict as 

5 13 [proscribed by the law. Lacking persuasive reasoning to suggest otherwise this court 
H gf 14 | should deny defense motion to dismiss due to Federal Pre-emption. £83 
8% 15 N " Eh B) The definition of “pelagic trawl” as defined in SAAC 39.105(10)(C)) is not £ H 5 16 unconstitutionally vague. 

gfx 7 i Burden of Proof 
LEFT 
Ze In Alaska, the defendant has the burden to prove that a regulation in void for $33 1 
3% vagueness, '! 
£ ig 20 p Eis ii. Vagueness 
go 21 
ang 2 The Alaska Supreme Court discussed the vagueness doctrine in Marks v. City of| 

23 Anchorage." This doctrine is related to but distinct from the doctrine of overbreadth.!* 
a || The overbreadth doctrine evolved to give “breathing room to specific first amendment 4 

25 
J4 Sat» Morus, S45 .2¢ 144149 (Alas App. 1993); Sec slo Sate v Lawler, 919 P24 1364, 1367 (Aska 2 App. 1996) and Chaney vs. State 478 P. 3d 222, 228-229 (Alaska. App. 2020). i 2500 P.2d 644, 646 (Alsi 1972). 27 Jugs 

| ey



i y » J" By contrast, the void-for-vagueness doctrine “comes into play when the 
i 2 [statutory language is so indefinite that the perimeters of the prohibited zone of conduct 

5 [are unclear; a statute may be unconstitutionally vague even though no activities 
4 || specifically protected by the Constitution are outlawed” A truly vague statute violates 

due process, but vagueness “is not a principle designed to convert nto a constitutional 5 dilemna the practical difficulties in drawing criminal statutes both general enough to take 
© into account a variety of human conduct and sufficiently specific to provide fair warning 
7 | that certain kinds of conduct are prohibited." 
8 Alaskan courts consider two factors to determine whether a statute or regulation is gu 
© |unconstitutionally vague in the absence of a First Amendment challenge. ® First, they 

10 {look to whether the statute gives adequate notice of the conduct that is prohibited. 
11 Second, they consider whether the statute’s language is “so imprecise that it encourages 
12 [arbitrary enforcement by allowing prosecuting attorneys too much discretion in 

; 13 [determining the scope of the law" To be unconstitutionally vague, a statute must be 
S55 14 |impemisibly vague in all of its applications?! “In other wards, the possibilty of 
B20 ys iment or bordeine cases will not invalidate statute where there is 8 hand sone of ax 
3 # 16 | cases to which the ordinary person would doubtlessly know the statute unquestionably 
H £3 47 |[applies." This is a high bar and the question becomes whether the statute's meaning “is 
ESE |ueasolvably confused or ambiguous afer it has been subject to legal analysis [through] SBC 
538 
EE I HE 
Fug 
£23 2 gn LY Oo 

23 | 
" Turney v. State, 936 P.2d 533, 342 (Alaska 1997) (quoting Colter v. Commonwealth of Kentucky, 407 U.S. 104, 24 | 110,525. 1953, 1957, 32 £24 584 1972 iLuv. Sate, 251 P30 363,367 (husk Ap. 2011) ein Summers. Anchorage, $99 P36 86, 866-67 (Alsi 1979). 

2% 12 Summers, 559 P.2d at 866-67; Leu, 251 P.3d at 367. 2 Summers, 59 224 1367; Lew, 351 B34 M367 
26 (| Leu, 251 P3d at 367 (citing Village of Hoffan Estates v. Flipside, Hoffnan Estates, Tnc., 455 U.S. 489, 494-95, 192 SCL 1186, 1151, 71 LE 362 (1982) Bache v. Ste, 41 24 300.304 (hk pp 1397. | 27 | Ging Sock. Su, 3367345. ts 57 a, 28 lke A ; Sen Dt pin O23 015CH tri : 
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I 
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4 [study of the statute's wording, examination of its legislative history and reference to other 
o [relevant statutes and case ta." 
nN Nevertheless, “a statute which may be criticized because it ails to give adequate 
4 [[motice of every type of conduct which is prohibited may sill be sustained (1) if the 

offense charged falls squarely within it prohibitions and (2) if construction may be placed 5 upon the statute so that its reach may be understood in the future.” 6 

7 a. The defendants had adequate notice that their conduct was prohibited 8 under the SAAC 28.410, SAAC 39.164, SAAC 39. 105(10)(c). 

The Emergency Order in this case which opened a Ground Fishing Seasons in the 10 Kodiak area was clear that all federal regulation would apply except that the order did not 
11 superseded nonpelagic trav gear estrietions in AAC 39.164", Under SAAC 39.164 
"2 ll the regulation is clear that non- pelagic trawl gear cannot be operated in the Kodiak 

oz 3 [Ground Fish Area. State regulation SAAC 39.105 clearly defines a pelagic trawl as: 
282 £8 “ A plage ui. ast whore th nt or tn avi doors or tv awtreacing Ei 15 devia nat pare contact wih he scabs. nd wien does nok ce summed Z<¢ tot any protective device, such as chafing gaar, roles, or bobbins, thal would make EF I stable for ising i contact wil he sashes Se0 SHAG 6.10510) C). 
£33 
Siz 7 
Fl Thus, the defendant was clearly put on notice that state not federal law would 
b= 3 8 1g [[2BP1y 2 tothe gear restrictions when fishing in state waters. 
H FE The question then becomes is the state law unconstitutionally vague. So that and is 20 
EH g ordinary person would not have notice of what is prohibited. 
gz 2 
ARE 

5 2 

23 

24 

J 
i 

26.112 Kinmon . State, 451 P:34392,397 (Alaska App. 2015) 
* Summers v. Anchorage, 589 P.2d 863, 867 (Alaska 1979); See Also Haggblom v. City of Dillingham, 191 P.3d 27 Jo01,997 (Alaska 2008) 
st Sven Die pt 40.23 00193 I~



| ” | When interpreting a statute, the court should give the language “a reasonable or 
2 | common-sense construction, consonant with the objectives of the legislature” (ic. strict 
3 [| construction) 2 In doing so, the court may rely on common rules of grammar 
i The word “or” normally signals the disjunctive. Meaning, at least one of the things 

is both necessary and sufficient. The word “other” denotes “additional or extra,” or 
® “attemative,” or “aitterens type of.” The word “and” means in addition to. 
© Here the words “net” “trawl doors” and “other awl spreading device” are 
7 |sopacate by the word “or”. This use of the word "or" makes clear that regulator 
8 understood that pelagic trawl consisted of multiple pars each of which they did not want 
© |in contact with the seabed. The us of the word “and” then signals that the regulators 

10 additionally did not want the “net” or other listed parts of a pelagic trawl to have 
11 |[“attached to it any protective devices, such as chafing gear, rollers, or bobbin, that would 
12 || make it suitable for fishing in contact with the seabed.” 

13 Additionally relevant to this interpretation is the doctrine of gjusdem generis: | 
H 5d 14 | “when a general word follows a lst of specific persons or things, the general word will be 
H bE 15 || construed to apply only to persons or things of the same type as those specifically listed.” 
£48 1g | Thus, for example, in Northern Alaska Environmental Center, the language “lease, or 
H i 47 |[orher disposal” manifested a legislative intent that ““leases" be included in its definition 
£52 of a “disposal.” Here the specific term “chafing gear” thus should be interpreted to be 
25s ® included in the general term of “protective device... that would make it suitable for 
578 "| fishing in contact with the seabed. Thus “chafing gear” on any portion of the net is 
£ : 3 2 simply prohibited under state commercial fishing laws in the Kodiak area. 
gap 2 Defendant spends much time arguing that the Federal Regulation were never 

® 22 Jinended to regulate the codend of the net but this argument is misplaced as defendants 
23 | reasoning rest on inapplicable federal law. | 
24 

[ 
El — 

3. Sands, Sutcrand Statuary Comstracions 9.06, at 18.19 (6th Ed. 1974), quoted in elde v. Musicpsiy 26 of Anchorage, 634 P.2d 567, 568 (Alaska App. 1981). ‘Siggelkow v. State, 648 P.2d 611,615 (Alaska App. 1952). ¥ Sutc v. Fyfe, 370 P34 1032, 1099 (Als, 2016), 27 ||? N. toska Env Cov State, Dep't of Nat hes. 22:34 629,636 (Alaa 2000). a tos bk ots 1001



| " | Congress created the MSA in 1976 to assert federal authority over “200 miles 
2 | from the coastline, and regulated foreign fishing in that area.” However, the MSA also 
4 | delineated where the new federal jurisdiction ended and the states retained jurisdiction 

began: “{slates retained jurisdiction over the firs three miles from the coast, id. § 306(a) 
# | codified as amended 16 USC. § 1856), and the federal government had jurisdiction 

lover the nex 197 mite, originaly called the fishery conservation zone (FCZ") and later 
© named the exclusive conomic zone” The MSA further defined th “exclusive 
7 economic zone” as “the zone established by Proclamation Numbered 5030, dated March 
© [110, 1983. For purposes of applying this chapter, the inner boundary of that zone i a line 
9 || coterminous with the seaward. boundary of each of the coastal States.” 
10 The MSA took pains to clarify that nothing in the law diminished State authority 
11 [lover State waters. Section 306 s titled “State Jurisdiction” and Section 306(z) reads in 
12 relevant part as follows: 
18 State Jurisdiction 

H il 14 (a) In general 
330 ws (1) Except as provided in subsection (b), nothing in ths chapter shall 
EEL be construed as extending or diminishing the jurisdiction or authority of 
£ i | I— any State within its boundaries. } 
EY (2) For the purposes of this chapter, except as provided in subsection 
g 58 © (b), the jurisdiction and authority of a State shall extend.- 
H H gi "® (A) to any pocket of waters that is adjacent to the State and 
£ 2g 2 totally enclosed by lines delimiting the territorial sea of the United 
Ft Ed States pursuant to the Geneva Convention on the Territorial Sea and 

= 2 Contiguous Zone or any successor convention to which the United 
2 States is a party;... 1 
2 
5 

PI6USC.§ 1502011) (emphasis added) 
27 16 USC 1856. 

ss soso 310 2300058



| 

| 

| 
) Thus, the MSA explicitly states that it is state law not federal law that applies in 
[this case as the state retains “uisdiction or authority” over state waters. 
. Nevertheless, defendant spent no time in his brief discussing the state definition of 

SAAC 39.105(10)(C) or the original federal definition of pelagic trawl for which he states 
| SAAC 39.105(10)(C) was copied Instead his argument rest solely on NPFMC's 
© | sanuary 22, 2023, discussion paper analyzing a federal pelagic raw definition 
7 promulgated in 1993. Ths curent federal definition moved away from specifi protective 
© devises and ground contact prohibitions o a definition which allowed for ground contact 
9 land regulated mesh size to reduce bycatch. Thus, comparing the current sate definition 

10 under SAAC 39.105(10)(C) to the 1993 federal definition is like comparing apples to 
11 oranges as they take completely different approaches to regulating pelagic trawl gear. 
12 Regardless even minimal legal analysis of 50 CRF 679.2 makes clear that 

5 18 | regulators in 1993 knew how to regulate the codend of the net by referencing its smaller 
E57 1a [mesh ize, which it id under that regulation” NMES origina inte 0 regulate the 
z i 45 | codend under 50 CFR 679.2 i further highlighted by NMES September 19, 2024 
EH §% to | Resviatory Impact Review in which they admit that no change in the cunt pelagic 
Ef S47 [wt scar definition would result in the current definition continuing to apply to the 
£28 jg |[codend oftho net. Thus, tothe extent defendant analysis of 50 CFR 679.2 is applicable, 
Hl 3 g he stil falls well short of meeting his high burden to prove that state definition under 
£38 "lsancantosaoois unconstitutionally vague in al is applications. 
H : g§ » Seafloor impact from pelagic trawl gear have long been a concern of fisherics 
EFE 2" managers and the effcts that pelagic raw gear have on sensitive ground fish habitat is 

Ll 22 

2 
pL N— — 

f 

25 nse defendant's Motion to Dismiss at 12, 
1 CE 50 CFR 676.2 (1), 0 CFR 9. (vi; Defendant's Exist a page 5. ( CFR 679.20) pris metalic 26 objects aft of opening and forward of mesh 5.5 inches, Trawl nets have tapered mesh with the aft most end (Codend) picaly having salle esis around 4.5 inchs. Th regulators xpicily mention codon oy despre ; 27 {land exclude in some sections but not other), 

fs i 0 3 05H ;



; | still largely unknown What we do know is that current federal definition allows for 
, || seabed contact and traw] fisherman operating under that definition do in fact fish those 
4 ||Pets in contact with the seabed* The state’s current definition has not changed in 
4 |[2lmost 40 years and it explicitly prohibits seabed contact and devices placed on pelagic 

trawls nets that make them better suited to fish the seabed. This is a fundamental 5 difference between the federal and state regulations that this court should not overlook. It 
© is the defendant's burden to prove tht his lack of regulatory change was something 
7 [other than intentional and that current state law does not give him adequate notice of 
© | what is prohibited. Mere confusion between the federal and state la is not enough If 
© | defendant cannot meet this high burden this court should uphold the state's definition of 

10 pelagic trawl as proscribe under SAAC 39.105(10)(C) and deny defendant's Motion to 
11 | Dismiss. 
12 

Lo IIL CONCLUSION 
5.8 
287 
£3 | Since federal law does not pre-cmpt state regulation and the defendant fails to As 
Ep "© Lprove that sac 39.1010) is unconstitutionally vague this court should deny his F] 
£ ES 19 Motion to Dismiss. 
oi v7 
EEE 4 
ZE8 Dated at Anchorage, Alaska, this 21 day of October, 2024. £35 19 HE] TREG TAYLOR £ is 2 ATTORNEY GENERAL He 
£23 21 gE 

z 22 

23 

24 

25 
i 

26 | Seo Defends Enbibie pags 12-13. 
5. ! 27 |[% See Hoggen v Sat, £29 9.24 842 (Alaska App. 1992) 
i Steven Dele Spain, 3K0-23.00193CR eis apie
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: AGENDA D4 
SEPTEMBER 1994 

~ 
MEMORANDUM 

To: Council, SSC and AP Members 
FROM: Clarence G, Parke 

ive Director ESTIMATED TIVE Breau prt DATE Sopmberzn, 1394 t 
© SUBJECT: Groundfish Regulatory Amendments 

© ACTIONREQURED 
9) Review Analysis of Total Weight Measurement - inal action. 
(6) Roview Analysis of Mesh Regulations snd Separate Rock Soe VIP Rates. 

BACKGROUND 

=~ Total Weight Measurement . 
1n June the Council oviowed a da analysis for a propascd rulaory amendment improve otal catch weight estimates inthe groundiish isheris. Base on Council recommendations the analysis was revised o include other approved procedures or determining total weight, and release for public review on September §, 1994 Five alematves were analyzed and briely these re 
Altemative 1: status quo. 
Alermativ 2: standin ad prove arent methods of total catch estimation or trawl calcherprocessors and mothership processor vessels (by sing certified bins). 
Alermative 3: the total weight of all cotch harvested o processed by processors ith 100 perce absecver coverage must be assessed (using scales or othr approved procedures) prior to discard or 

processing, 
Allermative 4; the total weight of ll catch harvested or processed by al processors st be assessed (using scales or other approved procedures) prior to discard or processing. 
AlecuativeS; tho total weigh of all cach nth groundfish fisheries mst b assessed (sing scales o other approved procedure) prior to discard o processing, 
An executive summary forthe analysis is sitached as agenda fem. D-A(a)(1). Ifthe Council tskes final scion st his ming, regulations coud be published in carly 1995. Because additonal time may be nesasary for ll. 7 veselsto comply (depending on which lmative is recommended), th Council may recommend to NMEFS that implementation of regulations be delayed, pechaps unl the 1996 ishing year or some other te. 
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Mesh Regulations and Rock Sole VIP Rates ~ 
In June 1994, based on recommendations by the AP and public comment, the Council adopted for analysis minimum mish sizes for top quarter panels of trawl codends for the Pecifc cod, walleye pollock, and rock sale fisheries. Specifically, the Council recommended analysis of codend mesh regulations for the BSAI rock sole fishery (6" diamond), BSAY cod Gsbery (8" diamond), GOA cod fishery 6" diamond), nd GOA and BSAT pollock fisheries (4 squar). In oder to provide flexibility during the semi-annual setting of VIP guidelines, the ‘Council aso iniited analysis orgy amend to sept rock sl om lr Och car. a part of this package. The Council also formed ap adhoc committee to finc-tund codend mesh recoumendaions. The commie met Jun 2, 199 ayecommended addons coded songitons 0 be analyzed (Lem D-AGYLY. A drat EARIR analysis was prepared and reviewed by the groundfish plan teams in August. A revised deat ws released for Council an publi review on September 7, 1994, Three alteraatives . ‘were examined, and briely these were: 

Altematve 1. Stans quo. Codends used in North Pacific trawl fisheries would not requ minimum mesh size . or configuration 

Altemative2. Under this aiernatve, regulations would require codends to have single layer top panel with tho following minimum mesh sizes in the raw fisheries specified 
*  BSAIrock sole and GOA Pacific cod, inch minimum diamond mesh; 
® BSAI Pacific cod, inch diamond mesh; 
® GOA and BSAI pollock, 4inch square mesh; ~ 

“To accommodate changes inbycaich ates iat would likely be caused by mesh regulation of ho BSAT 
rock sole fishery, rok sole would be separated out from the othe trawl category inthe Vessel Incentive Program and assigned a maximum alowable rate. 

Option: Set mesh regulations for only the rock sel, Pacific cod, or pollock fishery. 

Altemative 3. Similar to ARemative 2, except mesh would be square configuration, and of slighty smaller 
size. Under this slienative, regulations would require codends to havea single layer op panel with th following minimum mesh size in th trawl fisheries specific: 

* BSAlrock sole and BSAY and GOA Pacific cod, inch square mesh; 
® GOA and BSAI pollock 3.25 inch square mesh; 

“To accommodate changes i bycatch rates that would likely be caused by a mesh regulation of the BSAT 
rock sol shen, roc soe would be separated out from the other trav category inthe Vessel Incentive Program and assigned a maximum allowable rat. 

Option 1: Set mesh regulations or only the rock sale, Pacific cod, or pollock fishery. 
Option 2: Entire codends, rather than just the op pan, could be made of single layer diamond 

‘mesh with the same BK size as specified above. ~ 
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N Ancxceutive summary forthe analysis s tached a agenda sem D-4BYC), Tf the Council takes final action at this meeting, regulations may be published in early 1995. 

After the draft EAJRIR ws released for review, NMS staf and th Fisheries Rescarch Institute (FRI jointly revise tho analysis of potential changes in yield and discarding. Revisions were made using empirical data from 
recent mesh selectivity studies for BSAI pollock, and a different theoretical model based on morphology. The analysis suggests that the propose altcmatives may result in less retention of juvenile pollock (hence, lover 
discard) than reported in the draft EA/RIR. Dr. Ellen Pikitch (FRI) has requested an opporturfty to epart on these results. ¢ 
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