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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

CROSS RIVER BANK, d/b/a LEAD SOURCE, Civil Action No.

Plaintiff,
NOTICE OF REMOVAL

V.
FIRST DATA MERCHANT SERVICES LLC,

Defendant.

PLEASE TAKE NOTICE that Defendant First Data Merchant Services LLC (“First
Data” or “Defendant”), by and through its undersigned counsel, hereby removes this civil action
pending in the Supreme Court of the State of New York, County of Suffolk, Index No.
625195/2023, to the United States District Court for the Eastern District of New York (Central
Islip Division), pursuant to 28 U.S.C. 8§88 1332, 1441 and 1446. The grounds for removal are set
forth below.

NATURE OF THE ACTION

1. Plaintiff Cross River Bank, d/b/a Lead Source (“Plaintiff”) filed a Summons and
Complaint in this action, captioned Cross River Bank, d/b/a Lead Source v. First Data Merchant
Services LLC, Index No. 625195/2023, in the Supreme Court of the State of New York, County
of Suffolk on October 11, 2023. First Data received a copy of the Summons and Complaint by
email on October 12, 2023, and Plaintiff served the Summons and Complaint through First
Data’s registered agent on the same day.

2. Pursuant to 28 U.S.C. 8§ 1446(a), a copy of the Summons and Complaint filed in

this action is attached as Exhibit A. A copy of Plaintiff’s Affidavit of Service is attached as
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Exhibit B. The foregoing comprises all process, pleadings, papers and orders, if any, now on
file with the state court.

3. In the Complaint, Plaintiff asserts two claims against Defendant, one for
declaratory judgment and one for breach of contract.

DIVERSITY JURISDICTION EXISTS IN THIS ACTION

4. As set forth below, removal to this Court is proper because Plaintiff’s citizenship
is diverse from Defendant’s and the amount in controversy exceeds $75,000.

5. Except as otherwise expressly provided by Act of Congress, a civil action
commenced in state court may be removed to the federal district court embracing the place
where such action is pending provided that the district court has original jurisdiction over the
action and the notice of removal is timely filed. 28 U.S.C. 88§ 1441(a), 1446.

6. A district court has original jurisdiction over all civil actions where the amount in
controversy exceeds $75,000 and the claims are between “citizens of different States and in
which citizens or subjects of a foreign state are additional parties.” 28 U.S.C. § 1332(a)(3).

7. A corporation is a citizen of the state or country where it is incorporated and of
the state or country where its principal place of business is located. Hertz Corp v. Friend, 559
U.S. 77 (2010). A corporation’s principal place of business is the location from which
“high level officers direct, control and coordinate the corporation’s activities.” 1d.

8. Plaintiff Cross River is incorporated in New Jersey with its principal place of
business in Fort Lee, New Jersey. See Compl. { 24. Plaintiff is, therefore, a citizen of New
Jersey.

9. The citizenship of an LLC consists of the imputed citizenship of each one of its
members. Bayerische Landesbank, New York Branch v. Aladdin Capital Mgt. LLC, 692 F.3d 42,

49 (2d Cir. 2012).
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10. First Data is a Florida limited liability company with its principal place of
business in Alpharetta, Georgia. See

https://search.sunbiz.org/Inquiry/CorporationSearch/SearchResultDetail ?inquirytype=EntityNam

e&directionType=Initial&searchNameOrder=FIRSTDATAMERCHANTSERVICES%20L 1500

02134810&aqgregateld=flal-115000213481-88a3a0ac-6616-4556-9eda-

3h25a57fa9bh7&searchTerm=first%20data%20merchant%20services&listNameOrder=FIRSTDA

TAMERCHANTSERVICES%206965352.

11. First Data’s sole member, First Data Corporation, is a Delaware corporation, with
a principal place of business in Brookfield, Wisconsin. See

https://icis.corp.delaware.gov/ecorp/entitysearch/NameSearch.aspx and

https://ecorp.sos.ga.qgov/BusinessSearch/Businessinformation?business|d=996392&business Typ

e=Foreign%?20Profit%20Corporation&fromSearch=True

12.  Thus, First Data Corporation is a citizen of Delaware and Wisconsin and,
consequently, First Data also is a citizen of Delaware and Wisconsin.

13. Plaintiff is a citizen of New Jersey, and Defendant is a citizen of Delaware and
Wisconsin. Therefore, the parties are completely diverse under 28 U.S.C. § 1332(a).

14.  The jurisdictional amount also is satisfied because the amount in controversy
exceeds the sum of $75,000, exclusive of interest and costs. 28 U.S.C. § 1332(a). Specifically,
Plaintiff seeks damages in excess of $4,000,000.

15.  As the foregoing reflects, this action originally could have been filed in this Court
pursuant to 28 U.S.C. § 1332 in that it is a civil action involving claims well in excess of $75,000

and is between citizens of different states.!

! Further, the contractual agreement between the parties giving rise to Plaintiff’s Complaint specifies “[t]he courts in
or for Suffolk County, New York are proper venue for legal actions arising under this Agreement.”

3


https://search.sunbiz.org/Inquiry/CorporationSearch/SearchResultDetail?inquirytype=EntityName&directionType=Initial&searchNameOrder=FIRSTDATAMERCHANTSERVICES%20L150002134810&aggregateId=flal-l15000213481-88a3a0ac-6616-4556-9eda-3b25a57fa9b7&searchTerm=first%20data%20merchant%20services&listNameOrder=FIRSTDATAMERCHANTSERVICES%206965352
https://search.sunbiz.org/Inquiry/CorporationSearch/SearchResultDetail?inquirytype=EntityName&directionType=Initial&searchNameOrder=FIRSTDATAMERCHANTSERVICES%20L150002134810&aggregateId=flal-l15000213481-88a3a0ac-6616-4556-9eda-3b25a57fa9b7&searchTerm=first%20data%20merchant%20services&listNameOrder=FIRSTDATAMERCHANTSERVICES%206965352
https://search.sunbiz.org/Inquiry/CorporationSearch/SearchResultDetail?inquirytype=EntityName&directionType=Initial&searchNameOrder=FIRSTDATAMERCHANTSERVICES%20L150002134810&aggregateId=flal-l15000213481-88a3a0ac-6616-4556-9eda-3b25a57fa9b7&searchTerm=first%20data%20merchant%20services&listNameOrder=FIRSTDATAMERCHANTSERVICES%206965352
https://search.sunbiz.org/Inquiry/CorporationSearch/SearchResultDetail?inquirytype=EntityName&directionType=Initial&searchNameOrder=FIRSTDATAMERCHANTSERVICES%20L150002134810&aggregateId=flal-l15000213481-88a3a0ac-6616-4556-9eda-3b25a57fa9b7&searchTerm=first%20data%20merchant%20services&listNameOrder=FIRSTDATAMERCHANTSERVICES%206965352
https://search.sunbiz.org/Inquiry/CorporationSearch/SearchResultDetail?inquirytype=EntityName&directionType=Initial&searchNameOrder=FIRSTDATAMERCHANTSERVICES%20L150002134810&aggregateId=flal-l15000213481-88a3a0ac-6616-4556-9eda-3b25a57fa9b7&searchTerm=first%20data%20merchant%20services&listNameOrder=FIRSTDATAMERCHANTSERVICES%206965352
https://icis.corp.delaware.gov/ecorp/entitysearch/NameSearch.aspx
https://ecorp.sos.ga.gov/BusinessSearch/BusinessInformation?businessId=996392&businessType=Foreign%20Profit%20Corporation&fromSearch=True
https://ecorp.sos.ga.gov/BusinessSearch/BusinessInformation?businessId=996392&businessType=Foreign%20Profit%20Corporation&fromSearch=True

Case 2:23-cv-08377-NGG-ST Document1  Filed 11/10/23  Page 4 of 4 PagelD #: 4

16. Pursuant to 28 U.S.C. 8 1446(d), written notice of the filing of this Notice of
Removal promptly will be filed with the Clerk of the Supreme Court of New York, County of
Suffolk and served on Plaintiff’s counsel of record.

17.  The undersigned is counsel for Defendant and is duly authorized to effect removal
on its behalf.

18. In filing this Notice of Removal, Defendant does not waive, and expressly
reserves, any defenses that may be available to it, including personal jurisdiction defenses.

WHEREFORE, the undersigned counsel for Defendant submits that this action is now

properly removed from the Supreme Court of the State of New York, County of Suffolk, and is

properly before this District Court.

Dated: November 10, 2023 By: /s/ Anne B. Sekel
Anne B. Sekel

Foley & Lardner LLP

90 Park Avenue

New York, NY 10016
Telephone: 212-338-3417
Email: asekel@foley.com

Attorneys for Defendant First Data
Merchant Services, LLC
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The JS 44 civil cover sheet and the information contained herein neither replace nor supplement the filing and service of pleadings or other papers as required by law, except as
provided by local rules of court. This form, approved by the Judicial Conference of the United States in September 1974, is required for the use of the Clerk of Court for the
purpose of initiating the civil docket sheet. (SEE INSTRUCTIONS ON NEXT PAGE OF THIS FORM.)

I. (a) PLAINTIFFS DEFENDANTS
CROSS RIVER BANK, d/b/a LEAD SOURCE FIRST DATA MERCHANT SERVICES LLC

County of Residence of First Listed Defendant
(IN U.S. PLAINTIFF CASES ONLY)

IN LAND CONDEMNATION CASES, USE THE LOCATION OF
THE TRACT OF LAND INVOLVED.

(b) County of Residence of First Listed Plaintiff ~ Bergen County, NJ

(EXCEPT IN U.S. PLAINTIFF CASES)
NOTE:

(C) Attorneys (Firm Name, Address, and Telephone Number)

Winston & Strawn LLP, George E. Mastoris, 200 Park
Ave., New York, NY 10166, 212-294-6700

Attorneys (If Known)

Foley & Lardner LLP, Anne B. Sekel, 90 Park Ave., New
York, NY 10016, 212-338-3417
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560 Civil Detainee -
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(specify) Transfer Direct File

Cite the U.S. Civil Statute under which you are filing (Do not cite jurisdictional statutes unless diversity):
28 U.S.C. §§ 1332(a), 1441, 1446

Brief description of cause: .
Breach of contract/declaratory judgment

[] CHECK IF THIS IS A CLASS ACTION

VI. CAUSE OF ACTION
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Local Arbitration Rule 83.7 provides that with certain exceptions, actions seeking money damages only in an amount not in excess of $150,
exclusive of interest and costs, are eligible for compulsory arbitration. The amount of damages is presumed to be below the threshold amount unless a
certification to the contrary is filed.

Case is Eligible for Arbitration |:|

I, Anne B. Sekel , counsel for First Data Merchant Services LLdo hereby certify that the above captioned civil action is ineligible for
compulsory arbitration for the following reason(s):

monetary damages sought are in excess of $150,000, exclusive of interest and costs,

D the complaint seeks injunctive relief,

the matter is otherwise ineligible for the following reason

DISCLOSURE STATEMENT - FEDERAL RULES CIVIL PROCEDURE 7.1

Identify any parent corporation and any publicly held corporation that owns 10% or more or its stocks:
First Data Merchant Services LLC's sole member is First Data Corporation. Fiserv Inc. wholly owns First
Data Corporation and is a publicly held corporation. There are no shareholders of Fiserv Inc. that reach
or exceed 10%.

RELATED CASE STATEMENT (Section Vil on the Front of this Form)

Please list all cases that are arguably related pursuant to Division of Business Rule 50.3.1 in Section VIII on the front of this form. Rule 50.3.1 (a) provides that “A civil case is “related”
to another civil case for purposes of this guideline when, because of the similarity of facts and legal issues or because the cases arise from the same transactions or events, a
substantial saving of judicial resources is likely to result from assigning both cases to the same judge and magistrate judge.” Rule 50.3.1 (b) provides that “ A civil case shall not be
deemed “related” to another civil case merely because the civil case: (A) involves identical legal issues, or (B) involves the same parties.” Rule 50.3.1 (c) further provides that
“Presumptively, and subject to the power of a judge to determine otherwise pursuant to paragraph (d), civil cases shall not be deemed to be “related” unless both cases are still
pending before the court.”

NY-E DIVISION OF BUSINESS RULE 1(c)

1.) Is the civil action being filed in the Eastern District removed from a New York State Court located in Nassau or Suffolk
County? Yes O No

2) If you answered “no” above:
a) Did the events or omissions giving rise to the claim or claims, or a substantial part thereof, occur in Nassau or Suffolk
County? D Yes D No
b) Did the events or omissions giving rise to the claim or claims, or a substantial part thereof, occur in the Eastern
District? [ VYes No

c) If this is a Fair Debt Collection Practice Act case, specify the County in which the offending communication was
received:

If your answer to question 2 (b) is “No,” does the defendant (or a majority of the defendants, if there is more than one) reside in Nassau or
Suffolk County, or, in an interpleader action, does the claimant (or a majority of the claimants, if there is more than one) reside in Nassau or
Suffolk County? Yes No

(Note: A corporation shall be considered a resident of the County in which it has the most significant contacts).

BAR ADMISSION

I am currently admitted in the Eastern District of New York and currently a member in good standing of the bar of this court.
Yes D No

Are you currently the subject of any disciplinary action (s) in this or any other state or federal court?

D Yes (If yes, please explain No

| certify the accuracy of all information provided above.

Signature: /s/ Anne B. Sekel

Last Modified: 11/27/2017
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Exhibit A
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK

_______________________________________________________________________ X
Cross River Bank, d/b/a Lead Source, :

Plaintiff, :  Index No.

V. :  Date Index No. Purchased:
First Data Merchant Services LLC. :
. SUMMONS

Defendant. :

_______________________________________________________________________ X

To the above-named Defendant:

YOU ARE HEREBY SUMMONED to answer the complaint in this action and
to serve a copy of your answer, or, if the complaint is not served with this summons, to serve a
notice of appearance, on the Plaintiff’s attorney within 20 days after the service of this summons,
exclusive of the day of service (or within 30 days after the service is complete if this summons is
not personally delivered to you within the State of New York); and in case of your failure to
appear or answer, judgment will be taken against you by default for the relief demanded in the
complaint.

The basis of jurisdiction is CPLR § 3001, and all other applicable provisions of
the CPLR, including § 301 and § 302, because the parties agreed that the agreement governing
all relevant conduct shall be governed by the laws of the State of New York and to submit to the
exclusive jurisdiction of the state court sitting in Suffolk County, New York, for the adjudication
of any dispute of any dispute that may arise under the agreement.

Venue in this Court is proper pursuant to CPLR § 501 as, pursuant to the
agreement governing all relevant conduct, the Parties have agreed that the state court sitting in

Suffolk County, New York is the proper venue for legal actions arising under the agreement and

1 of 20
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have thus waived any objection or forum non conveniens defense to the laying of venue in this
district.

Dated: New York, New York
October 11, 2023
WINSTON & STRAWN LLP

By: /s/ George Mastoris
George E. Mastoris
Thania (““Athanasia”) Charmani
200 Park Avenue
New York, NY 10166
(212) 294-6700

Abbe David Lowell
1901 L Street, NW
Washington, DC 20036

adlowell@winston.com
(202) 282-5000

Attorneys for Plaintiff

TO:  First Data Merchant Services LLC
2900 Westside Pkwy Alpharetta, Georgia, 30004

2 of 20
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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF SUFFOLK

Cross River Bank, d/b/a Lead Source,
Index No.

Plaintiff,
COMPLAINT FOR DECLARATORY

v RELIEF AND DAMAGES

First Data Merchant Services LLC, Jury Trial Demanded

Defendant.

Plaintiff Cross River Bank (the “Company,” “Cross River,” or “Plaintiff”’) by and through
its undersigned attorneys, Winston & Strawn LLP, hereby submit this Complaint against Defendant
First Data Merchant Services LLC' (“First Data” or “Defendant,” and together with Cross River,
the “Parties”) for declaratory judgment and breach of contract. Cross River alleges upon
knowledge with respect to Cross River’s own acts and upon information and belief as to all other
matters, as follows:

NATURE OF THE ACTION

1. This case presents a set of facts as straightforward as it is (regrettably) familiar: one
party’s attempt to wriggle out of a contract early by making spurious allegations of breach.

2. Here, the party doing the wriggling is Defendant First Data. First Data bills itself
as a “global fintech and payments company” that provides its customers with financial technology

services, such as payments processing and credit card issuance.

I'Tn 2019, First Data merged with Fiserv Inc.

3 of 20
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3. In 2018, First Data entered into a Referral Solutions Agreement (the “RSA” or the
“Agreement”) with Plaintiff Cross River, the nation’s largest technology-driven financial services
company. Cross River provides its clients—which range from the global companies leading
today’s financial technology revolution to local and regional fintech startups—with banking
capabilities, compliance infrastructure, and risk management services.

4. Under the RSA, Cross River agreed to “actively promote” First Data’s services to
its customers. In exchange, First Data agreed to pay Cross River monthly commissions based on
the profits, if any, it made off of those Cross River customers who ended up utilizing First Data’s
services as a result of Cross River’s referrals.

5. Critically, Cross River did not guarantee (nor could it) that the customers to which
it promoted First Data would end up becoming First Data’s customers. At the end of the day, those
customers would make their own decision as to whether First Data was right for them. Similarly,
First Data did not guarantee that it would pay some minimum amount of commissions to Cross
River; after all, if none of Cross River’s customers signed up with First Data, there would be no
commissions to be paid.

6. From 2018 until today, Cross River did exactly what it said it would do, actively
promoting First Data’s payment services to its customers. Indeed, Cross River went well beyond
its contractual obligations, inviting First Data executives to attend charity events and other social
gatherings and introducing them to scores of potential customers. These efforts have paid off
handsomely for First Data. To provide just one example, it was Cross River’s promotional
initiatives which led directly to First Data’s longstanding and lucrative relationship with
Coinbase—the nation’s largest digital assets exchange, and a company which enjoys a tremendous

amount of prestige and influence in the world of fintech and blockchain technology.

4 of 20
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7. Unfortunately, after having reaped the benefits of its agreement with Cross River
for more than five years, First Data has apparently decided it no longer wishes to pay the
commissions it owes.

8. On May 1, 2023, First Data sent a letter to Cross River asserting that Cross River
was in breach of the RSA (the “May 1 Letter”) and invoking its contractual right to terminate the
RSA within 30 days for good cause. First Data did not deign to provide any legal or factual support
for that accusation; rather, it merely stated in conclusory fashion that “the prospective leads
generated by [Cross River| under the Agreement do not meet [its] obligations thereunder to
‘actively promote the Payment Services’ and to provide First Data with ‘contact information for
those business that indicate to [First Data] their interest in Payment Services[.]””

9. True to its word, and notwithstanding its continuing lucrative relationship with
Coinbase, First Data did not pay Cross River any of the commissions it owed under the RSA for
June or July 2023. (Nor has it paid any such commissions since.)

10. Cross River responded to the May 1 Letter with its own “Demand Letter,” sent on
August 18, 2023, which sought payment from First Data for the amounts then in arrears. The
Demand Letter also rejected First Data’s claims that Cross River had breached the RSA and made
clear that the May 1 notice of termination was thus invalid.

1. On September 11, 2023, First Data sent Cross River a letter purporting to explain
the alleged breach. In particular, First Data claimed that Cross River had allegedly “provided
contact information only once, in 2019, for Coinbase, Inc,” (the “September 11 Letter”).

12. Critically, however, the September 11 Letter went on to betray a profound lack of
faith in the position First Data had aggressively staked out. Not only did it acknowledge that First

Data’s own records might not be accurate (perhaps because of data lost as a result of the merger
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between Fiserv and First Data), but it also noted that if Cross River had indeed performed its
obligations to “actively promote” First Data to its customers, then First Data wished to terminate
the RSA on the first date it could absent good cause, which was April 27, 2024 (the date on which
the current term expires). But if First Data was not even certain that a breach had occurred, why
was it sending a notice of termination based on such an alleged breach?

13. The RSA’s terms provide the clear—and all too predictable—answer. Absent “good
cause” to terminate the Parties’ agreement, First Data would need to provide notice of termination
at least 180 days before the expiration of the Agreement’s current one-year term (on April 27,
2024), and then continue paying commissions for a period of six months after that term expired.
In other words, First Data’s May 1, 2023 termination of the RSA would obligate it to continue
paying monthly commissions to Cross River through October 27, 2024.

14. By contrast, if First Data somehow had “good cause” to terminate the Agreement,
it could do so upon thirty days’ notice, and would have no future payment obligations once that
thirty-day period had run.

15. The difference was significant: First Data’s premature and baseless allegation that
Cross River had breached the RSA stood to save it seventeen months of commissions—an amount,
based on historical trends, of close to $4 million.

16. Recognizing First Data’s gambit for what it was, Cross River responded, through
counsel, to the September 11 Letter on September 21, 2023 (the “September 21 Letter”). In that
response, Cross River explained again that its contractual obligations to First Data were limited to
“active promotions” and did not include any promises or guarantees that Cross River customers
would ultimately avail themselves of First Data’s services. Given First Data’s apparent lack of

knowledge regarding the Parties’ past dealings, Cross River also provided First Data with around
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a dozen examples of entities to which Cross River had actively promoted First Data’s services but
that had chosen not to do business with First Data despite these promotional efforts.

17. Additionally, Cross River requested (a) payment of all commissions owed to date
under Section 4.1 of the RSA; (b) a commitment in writing that First Data would pay all
commissions owed up through October 27, 2024 (as specified by the RSA); and (c) that First Data
provide it with all records in its possession relating to commissions owed under the Agreement
since May 1, 2023, as permitted under Section 4.7 of the RSA.

18. Rather than agree to abide by its obligations under the RSA or take Cross River up
on its offer to discuss the parties’ dispute, First Data simply chose to remain silent.

19. Prior to filing this suit, Cross River made one more good faith effort to resolve this
dispute amicably. On October 10, 2023, Cross River (again through counsel) wrote to First Data
noting that it had not received a response to its September 21 Letter and informing First Data that,
should the latter not commit to meeting its obligations under the RSA, Cross River would have no
choice but to file suit (the “October 10, 2023 Letter”). But it also offered to delay the filing of any
lawsuit should First Data merely commit to engaging Cross River in good faith negotiations over
the parties’ dispute.

20. This time, First Data did not remain silent. It doubled down on its earlier,
unfounded position that Cross River had breached its obligations under the RSA—a position for
which it again provided no evidence. It misrepresented the language of the RSA and the facts
surrounding the way in which it was entered. And it provided no explanation for First Data’s
current and continuing breach of its payment obligations to Cross River.

21. Accordingly, Cross River now seeks a declaratory judgment, pursuant to CPLR §

3001, that it did not breach the RSA, and that First Data thus may not avail itself of any of the

7 of 20



| NDEX NO. 625195/2023

Page i Uebl \v38EF° 4o/ 11/ 2023

NYSCEF b&a%-%- 083

rights it is permitted to exercise in the event of a breach, including the shorter 30-day termination
period provided for under Section 5.2 of the RSA. Cross River seeks this remedy to protect its
rights under the RSA and resolve what is a ripe case or controversy concerning the respective
rights, obligations, and duties of the Parties.

22. Relatedly, Cross River also seeks a declaratory judgment that First Data shall fulfill
its payment obligations to Cross River through the expiration of the RSA’s current term on April
27,2024 and for a period of six months thereafter.

23. Finally, First Data has breached the Agreement by not fulfilling its payment
obligations under the Agreement and noticing a termination for cause pursuant to a breach that
never occurred. First Data’s breach has already caused Cross River hundreds of thousands of
dollars in damages and, should that breach continue through the end of the Parties’ mutual
obligations, will reach an amount estimated at roughly $4 million.

THE PARTIES

24. Cross River is a New Jersey organization with its headquarters located at 400 Kelby
St, Fort Lee, New Jersey 07024.

25. Upon information and belief, First Data is a Delaware limited liability company
with its principal place of business located at 2900 Westside Pkwy Alpharetta, Georgia, 30004.

JURISDICTION

26. Jurisdiction in this Court is proper pursuant to CPLR § 3001, and all other
applicable provisions of the CPLR, including § 301 and § 302, because the Parties agreed that the
Agreement shall be governed by the laws of the State of New York and to submit to the exclusive
jurisdiction of the state court sitting in Suffolk County, New York, for the adjudication of any

dispute of any dispute that may arise under the Agreement.
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VENUE

27. Venue in this Court is proper pursuant to CPLR § 501 as, pursuant to the
Agreement, the Parties have agreed that the state court sitting in Suffolk County, New York is the
proper venue for legal actions arising under the Agreement and have thus waived any objection or
forum non conveniens defense to the laying of venue in this district.

FACTUAL BACKGROUND

28. Cross River, a New Jersey state-chartered FDIC insured bank founded in 2008, is
the nation’s largest technology-driven financial services company. Cross River is a leader in
innovative financial technology, providing products and services that enable fintech companies to
grow their businesses and function in a secure and regulatory-compliant environment.

209. Cross River serves an important role in local communities. It has over 500
employees and is the second largest PPP lender in the country. Cross River’s executives frequently
attend volunteer programs and charity events in the community. The bank also partners with
organizations to give back to local communities and businesses by supporting workshops, learning
sessions, and grant programs. For instance, in 2022, Cross River established Foundation@Cross
River to fund initiatives, programs and projects that seek to provide not-for-profit and community
organizations with funds and services that they need to build the foundation of education,
community and technology tools for the future.

30. On April 27, 2018, Cross River entered into the RSA with First Data, which, among
other things, provided that Cross River would promote First Data’s PayPoint and Buypass products
(together, the “Payment Services”).

31. The Agreement describes the Parties’ respective obligations in detail. Section 2.1

provides that Cross River “will actively promote the Payment Services in a professional manner,
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using materials that Company approves or periodically provides. [Cross River] will provide [First
Data] with contact information for those businesses that indicate to [Cross River] their interest in
the Payment Services (Prospects). [First Data] will promptly contact the Prospects.”

32. Section 4.1 lays out First Data’s obligations under the Agreement, providing that
“[First Data] will pay [Cross River] a commission equal to 45% of the Payment Services Net
Recurring Acquiring Revenue collected during a calendar month from each Payment Client that is
actively using the Payment Services.” The provision defines Net Recurring Acquiring Revenue as
“the total fees and discounts paid by a Payment Client for card transactions under its Service
Agreement, minus (1) application, administrative, Saas, security, and equipment fees, (2)
chargebacks, and (3) all interchange, fees, and assessments charged by card associations in
connection with Payment Clients' transactions, acts, or omissions.”

33. Pursuant to Section 4.7, “[Cross River] may request a copy of Company's records
related to commissions owed under th[e] Agreement if (i) it reasonably believes that a material
error has been made and (ii) once every 12 months. . ..”

34. Section 4.5 provides that “[n]Jo minimum commissions will be due or payable under
this Agreement, and nothing in this Agreement constitutes a representation, warranty, obligation,
or other commitment by [First Data] to pay a minimum commission to [Cross River].”

35. Section 5 governs the “Term and Termination” of the Agreement. Section 5.1 states
that the Agreement would “continue for an initial term of 5 years; provided that [Cross River] d[id]
not provide notice to [First Data] of its intention to terminate at the end of 3 years from the date of
th[e] Agreement (Initial Term).” After the Initial Term, the Agreement “will renew for successive
lI-year periods (each, a Renewal Term), unless either party gives the other written notice of non-

renewal at least 180 days before the end of the Initial Term or the current Renewal Term.”
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36. Section 5.2 further provides that either party may terminate the Agreement outside
the parameters of Section 5.1 in certain circumstances, including “with written notice if the other
party breaches this Agreement and fails to remedy the breach within 30 days of receiving written
notice of the breach,” and “(2) with written notice if the other party repeatedly breaches this
Agreement.”

37. Section 5.3 also dictates that when the Agreement terminates, “[Cross River] will
stop promoting the Payment Services . . . [First Data] will continue to pay commissions to [Cross
River] for 6 months after termination of this Agreement. However, if this Agreement is terminated

.. by [First Data] pursuant to Section 5.2, [First Data] will stop paying commissions to Lead
Source upon such termination.”

38. Since entering into the Agreement on April 27, 2018, and until the May 1 Letter,
Cross River had fulfilled all of its obligations under the Agreement.

39. On May 1, 2023, First Data sent a letter abruptly seeking to terminate First Data’s
and Cross River’s relationship. The May 1 Letter claimed, for the first time, that Cross River was
in breach of the Agreement and purported to provide a 30-day termination notice pursuant to
Section 5.2 of the Agreement.

40. Specifically, while the May 1 Letter conceded that Cross River had “generated”
“prospective leads” under the Agreement, it stated that “in [First Data’s] review of historical
referral activity under [the Parties’] collective referral relationships, First Data has determined that
the prospective leads generated by [Cross Rive] . . . do not meet [Cross River]’s obligations
thereunder to ‘actively promote the Payment Services’ and to provide First Data with ‘contact
information for those business that indicate to [First Data] their interest in Payment Services. . .’

pursuant to Section 2.1 of the Agreement.” The May 1 Letter also provided notice of First Data’s
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intent to terminate the Agreement within thirty days under to Section 5.2 of the Agreement
pursuant to Cross River’s purported breach.

41. In response, on August 18, 2023, Cross River sent the Demand Letter requesting
“immediate payment of all outstanding payment amounts” under the Agreement. The Demand
Letter provided notice to First Data that the May 1 Letter “declaring [First Data’s] intent to
terminate the Agreement within 30 days of receipt, was invalid and has no legal force or effect as
[Cross River] did not breach its obligations under the Agreement.” The Demand Letter also
explained that “[t]he Initial Term of the Agreement expired on April 27, 2023, and automatically
renewed as per the terms of the Agreement. The current Renewal Term is scheduled to expire on
April 27,2024.”

42. On September 11, 2023, First Data responded to the Demand Letter, insisting that
Cross River breached the Agreement because it allegedly “provided contact information only once,
in 2019, for Coinbase, Inc.”

43. The September 11 Letter invited Cross River to provide evidence of additional
referrals to First Data over the course of their Agreement, stating that “[i]f [Cross River] has
records of contact information provided for Prospects (as defined in the Agreement) other than
Coinbase, Inc. since 2019, please forward them for our review.” The September 11 Letter noted
that “[i]f no such records exist, First Data will continue to consider its termination valid and,
consequently, the Demand Letter without merit.” Tellingly, it also stated that if Cross River
provided information on additional promotions, then the September 11 Letter would constitute
notice of termination following the end of the current Renewal Term on April 27, 2024. In other
words, First Data was explicitly acknowledging that its assertion of breach might be meritless—a

remarkable admission.
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44. On September 21, 2023, Cross River again responded to First Data’s allegations
and gave First Data yet another opportunity to affirm its commitment to its contractual obligations.

45. As an initial matter, the September 21 Letter again rejected, in detail, First Data’s
claims that Cross River had breached the Agreement.

46. It began by noting that the “[t]he sole evidence [First Data] provide[s] of any such
‘breach’ is [its] assertion, based on ‘First Data’s records,’ that Cross River ‘has provided contact
information only once,’ for Coinbase, Inc,” explaining that First Data’s assertion “is both logically
and legally divorced from the question of whether there has been a breach of the Agreement.”

47. In particular, and as set forth above, Section 2.1 requires only that Cross River
“actively promote the Payment Services” and “provide [the] Company with contact information
for those businesses that indicate to [Cross River] their interest in the Payment Services,” defining

2

such contacts as “Prospects.” The Agreement does not require Cross River to provide First Data
with the “contact information” of some minimum number of third-party entities, nor does it
guarantee that any of those entities will eventually utilize First Data’s Payment Services. To the
contrary, the Agreement makes clear that Cross River is only to provide contact information for
third parties that “indicate” an interest in the Payment Services. Therefore, Cross River’s
obligation to provide a third party’s contact information to First Data hinges entirely on whether
that third party expressed interest in Payment Services. Cross River can do nothing more than
promote First Data’s Payment Services to its customers. It certainly cannot force those customers
to express an interest in First Data.

48. Moreover, First Data’s May | and September 11 Letters both conceded that Cross

River has provided Prospects, which is all that Cross River is required to do under the Agreement.
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49. First, as the September 11 Letter recognized, it was Cross River’s promotional
initiatives which led directly to First Data’s longstanding and lucrative relationship with Coinbase.
First Data’s relationship with Coinbase is evidenced by the fact that on June 5, 2019, the Parties
entered into an Amendment to Referral Solutions Agreement solely for the purpose of
memorializing the terms of the commissions to be paid to Cross River pursuant to First Data’s
provision of payment processing services to Coinbase. The Amendment also included a revised
notice address for Cross River and noted that the Parties intended no other substantive changes to
the Agreement. Since then, First Data has willingly paid regular (and significant) commissions to
Cross River in connection with the Coinbase promotion and resulting relationship.

50. Second, the May 1 Letter concedes that Cross River “generated” “prospective
leads,” which certainly satisfies the Agreement’s requirement under Section 2.1 that Cross River
promotes the First Data’s services to “Prospects,” i.e., third parties that “indicate” an interest in
the Payment Services.

51. Third, the September 21 Letter directly addressed the September 11 Letter’s request
to provide information on additional referrals, stating that Cross River expended significant time
and resources attempting to promote First Data’s services to a number of other companies,
including, but not limited to, MiCamp Solutions, Unified Payments/Netevia, PaySafe, Shift$,
Qolo, BridgePay, PayTM, UniPass, Paycertify, SecurionPay, ExactPay and GreenBox (RYVYL).
Going above and beyond its contractual obligations, Cross River also invited First Data executives
to attend charity events and other social gatherings at which they were introduced to Cross River
customers who might be interested in the services offered by First Data.

52. Finally, the September 21 Letter reiterated Cross River’s demand that First Data

“(1) withdraw [its] allegations of a breach by Cross River; (2) remit to Cross River all monies
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currently owed to it under Section 4.1 of the Agreement; and (3) commit in writing to paying all
commissions it will owe to Cross River from the present date up until a period of six months after
termination of the Agreement on April 27, 2024.” Additionally, Cross River invoked its rights
under Section 4.7 of the Agreement and requested that First Data “provide it with all records in its
possession related to commissions owed under this Agreement since May 1, 2023, due to Cross
River’s reasonable belief that First Data’s failure to pay any commission in June, July, and August
of this year was a ‘material error’ as that term is used in the Agreement.” The September 21 Letter
requested that First Data responds to Cross River’s demands no later than September 27, 2023.

53. When more than two weeks went by with no word from First Data, Cross River
again reached out to First Data.

54. On October 10, 2023, Cross River sent First Data a letter noting that the latter had
not yet responded to the September 21 Letter and reiterating its position that Cross River had not
breached Section 2.1 of the RSA. Cross River again demanded that First Data pay the commissions
it currently owes under the Agreement and commit to satisfy all monthly commissions that would
become due and owning up through and including October 27, 2024 (six months after expiration
of the Agreement).

55. Cross River informed First Data that should it not commit to satisfy its obligations
under the RSA, it would leave Cross River with no choice but to bring the instant lawsuit. But
Cross River also offered First Data a path to avoid litigation, noting that it would be willing to
delay its filing for at least a month if First Data committed to engaging in good faith negotiations
with Cross River in the interim. First Data refused to take Cross River up on its offer, penning a

terse response which suggested strongly that it would exploit any further efforts towards an
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amicable resolution to bring its own lawsuit against Cross River (“First Data’s October 10 Letter
Response™).

56. Additionally, First Data’s October 10 Response also failed to grapple substantively
with any of the evidence that Cross River had provided with respect to (a) First Data’s breach of
the RSA and (b) Cross River’s successful good faith efforts to comply with same. Nor could it, as
discussed both above and in the September 21 Letter.

57. First Data’s motive in staking out the position it has taken could not be more
transparent. Under the RSA, termination of the Agreement by First Data in the absence of a
material breach by Cross River must be noticed at least 180 days before the end of the current term
(which expires in April 2024) and requires First Data to continue paying commissions for a period
of six months after termination. By ginning up a pretextual breach of contract, First Data has
impermissibly sought to avail itself of the shorter, 30-day notice period provided by Section 5.2 of
the Agreement in cases of breach, thus saving itself roughly seventeen months of commissions
(approximately $3.9 million based on current trends), that it owes (or will owe) to Cross River.

58. It is unfortunate that after five years of a successful and mutually profitable business
relationship, First Data has chosen to employ such tactics to evade its obligations under the RSA.
At the end of the day, however, First Data is still contractually bound to perform its obligations

under the Agreement and pay to Cross River what it owes.
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COUNT I - DECLARATORY JUDGMENT PURSUANT TO CPLR § 3001

59. Plaintiff repeats and incorporates each and every allegation of this Complaint as if
fully set forth herein.

60. An actual case or justiciable controversy exists between Plaintiff and Defendant
over the respective rights, obligations, and duties of the Parties pursuant to the Agreement.

61. The issuance of declaratory relief by this Court will terminate some or all of the
existing controversy between the Parties and provide certainty to the Parties with respect to their
rights, duties, and obligations under the Agreement.

62. Plaintiff alleges that it fulfilled (and continues to fulfill) its contractual obligations
under Section 2.1 of the Agreement to “actively promote [First Data’s] Payment Services” and
“provide [First Data] with contact information for those businesses that indicate to [Cross River]
their interest in the Payment Services (Prospects).”

63. Thus, Plaintiff alleges that it has satisfied its obligations pursuant to Section 2.1 of
the Agreement and is not in breach of the Agreement.

64. Accordingly, Plaintiff alleges that Defendant cannot avail itself of the 30-day notice
period provided under Section 5.2 of the Agreement because the provision can only be invoked “if
the other Party breaches the Agreement.”

65. Plaintiff thus alleges that Defendant owes Plaintiff all outstanding commissions
pursuant to Section 4.1 of the Agreement.

66. Plaintiff further alleges that Defendant should fulfill its obligations under Section
4.1 of the Agreement and pay any commissions that continue to accrue and will accrue through

the end of the current term which is set to expire on April 27, 2024.
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67. Plaintiff requests a judicial determination that: (i) Plaintiff is not in breach of
Section 2.1 of the Agreement; (ii) Defendant cannot avail itself of the early termination provision
contained within Section 5.2 of the Agreement; (iii) Defendant owes Plaintiff all outstanding
commissions pursuant to Section 4.1 of the Agreement; (iv) Defendant has an obligation to
continue meeting its obligations to Cross River under Section 4.1 for as long as the Agreement’s
terms are in force, including all commissions that become due and owing up through October 27,
2024; and (v) Defendant has an obligation under Section 4.7 of the RSA to provide Cross River
with all records in its possession relating to commissions owed under the Agreement since May 1,
2023.

68. Such a declaration is necessary and appropriate at this time in order for Defendant
to perform its obligations under the Agreement.

69. Therefore, the Court should issue a declaratory judgment regarding the Agreement
between the Parties and providing the aforementioned relief.

COUNT II- BREACH OF CONTRACT

70. Plaintiff repeats each and every allegation of this Complaint as if fully set forth
herein.

71. The Parties have a valid and enforceable contract.

72. Plaintift has performed all its obligations under the Agreement.

73. Defendant materially breached the Agreement by wrongfully alleging that Plaintiff
breached the Agreement and not fulfilling its payment obligations pursuant to Section 4.1 of the
Agreement for outstanding commissions.

74. Defendant further materially breached the Agreement by wrongfully alleging that

Plaintiff breached the Agreement and by seeking to illegitimately enforce its powers under the
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Agreement, including pursuant to Section 5.2 of the Agreement by asserting a 30-day termination
notice in order to evade its recurring payment obligations pursuant to Section 4.1 of the Agreement
through the current term set to expire on April 27, 2024.

75. As a result of Defendant’s breach, Plaintiff has suffered and will continue to suffer
monetary damages. Accordingly, Plaintiff is entitled to damages stemming from Defendant’s
breach of the Agreement.

PRAYER FOR RELIEF

WHEREFORE, Cross River respectfully requests that the Court enter judgment and relief
in their favor and against Defendant as follows:

a. a declaratory judgment, pursuant to CPLR § 3001, that Cross River did not breach
the Agreement and Defendant did not validly terminate the Agreement;

b. awarding Plaintiff damages for Defendant’s breach of the Agreement;

c. awarding Plaintiff damages in an amount to be determined at trial, including for
pre-judgment interest, as well as fees and expenses incurred with respect to prosecting this action;
and

d. awarding Plaintiff all other relief as the Court deems just and equitable.
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Dated: October 11, 2023
New York, New York

By: /s/ George Mastoris

WINSTON & STRAWN LLP
George E. Mastoris

Thania (“Athanasia”) Charmani
200 Park Avenue

New York, NY 10166
gmastoris@winston.com
acharmani@winston.com

(212) 294-6700

Abbe David Lowell
1901 L Street, NW
Washington, DC 20036
adlowell@winston.com
(202) 282-5000

Attorneys for Plaintiff
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Cross River Bank, d/b/a Lead Source,
AFFIDAVIT OF SERVICE

Plaintiff, Index No. 625195/2023

Date Filed 10/11/2023
-against-

First Data Merchant Services LLC,
Defendant.

State of New York )

ss:
County of Albany )

Edward J. Bowmaker, being duly sworn, deposes and says:

Deponent is over the age of eighteen and is a resident of New York State and is not a party to this action. That on
October 12, 2023 at approximately 2:05 PM deponent served the following specific papers pursuant to Section
303 of the Limited Liability Company Law: Summons and Complaint with Notice of Electronic Filing, that the
party served was First Data Merchant Services LLC, a foreign limited liability company, the defendant in this
action, by personally serving two copies of the aforesaid papers at the office of the New York State Secretary of
State located at 99 Washington Avenue, 6th Floor, in the City of Albany, New York by delivering to and leaving
the papers with Nancy Dougherty, a white female with black hair, being approximately 60 years of age; height of
53", weight of 135 lbs., being an authorized person in the Corporation Division of the Department of State and
empowered to receive such service. That at the time of making such service, deponent paid the fee prescribed by

Law in the amount of $40.00.

Sworn to before me this I Z day of October, 2023

Carla J. Vinetti
Notary Public — State of New York
Qualified in Albany County
Registration No. 01VI6051462
Commission Expires: 12-04-2026
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