
Rex Duncan
Independent Counsel

P.0. Box 486
Sand Springs, OK 74063

April 3,2023

Honorable Gentner Drummond
Oklahoma Attorney General
313NE217 Street
Oklahoma City, OK 73105

Re: Independent Counsel Report in the matterofRichard Eugene Glossip,
Oklahoma County ease CF-1997-244

Attorney General Drummond,

Following your January 2023, engagement, I reviewed available materials associated

with Oklahoma's prosecution, conviction, sentencing, and post-conviction appeals of Richard

Eugene Glossip. His first charge was Oklahoma County case CF-1997-256, Accessory to a

Felony, to Wit Murder, and subsequently CF-1997-244, Murder in the First Degree.

Additionally, I have met with and spoken to attomeys, investigators, legislators and

others. Additional work products developed by private attomeys, law firms and legal experts

were also provided for review.

As promised in January, your office provided full and transparent access to every

available document and did not influence my investigation. You also ordered eritical case file

information previously withheld from Glossip’s trial attormeys, referred to as “Box 8” under

claims of work product, to be shared with his current attorney, Don Knight, and attomeys with

law firms Reed Smith LLP, Jackson Walker LLP, and Crowe & Dunlevy LLP. Box 8 yielded

significant discoverable information.

Thousands of hours of investigation and voluminous reports from Reed Smith LLP and

Jackson Walker LLP were instrumental in navigating a reported 146,000 pages related to the

1



case. The scholarly arguments of attomeys Christina Vitale and David Weiss were of particular

benefit. Their reports have been provided to your office, legislators and online for public

consideration.

Veteran assistant attomeys general (AAG) also contributed in a professional manner to

my understanding of the history and nuancesofthis case from the State’s perspective

Several in-person meetings with Don Knight and Amy Knight, attomeys for Glossip,

assisted my understanding oftheir client’s defense.

Finally, my investigation incorporated several legal expert opinions from the Oklzhoma

City University School of Law Dean Emeritus, Professor Lawrence Hellman. Two of those

expert opinions have been incorporated into Glossip's Notice of Conflict and Request for

Recusal, filed March 27, 2023, in PCD-2023-267. As that pleading details Professor Hellman’s

analysisof two separate issues, I will not address them herein, but direct your attention thereto.

My opinions and recommendations are my own. On issues calling for a determination of

compliance, disclosure is presumed appropriate, especially in death penalty cases.

‘The overriding consideration by a prosecutor should always be (i) what charge(s) is

supported by the evidence and (ii) whether a jury can be convinced, unanimously, beyond a

reasonable doubt, that admissible evidence proves each element of a crime. In this prosecution,

Glossip was initially charged, in case CF-1997-256, with Accessory After the Fact to Murder.

That case was subsequently dismissed, and Glossip was added as a co-defendant to Justin

Sneeds murder case, CF-1997-244, by Amended Information.

As you know, in general some witnesses are reluctant to testify, while others can have

credibility problems. The State is required to disclose information in its possession about its

witnesses. For example, in my view, the defense is entitled to knowif a jail psychiatrist has
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diagnosed the State's star witnesswith| SEES = prescribed lithium shortly

afier his arrest. Such a fact would raise questions about that witness’ mental health condition

prior to arrest. In my view, withholding such information could be a violation of Brady,’ and in

‘my opinion, could change the outcomeofaral.

‘The prosecutor is, without exception, a minister ofjustice. When prosecutors lose sight of

that duty, justice is the first casualty. When due process failures result from mere indifference,

negligence or policy, justice is stil a casualty.

FINDINGS

There was sufficient evidence of Glossip’s involvement in the murder of Barry Van

‘Treese to support his 1997 prosecution. Glossip incriminated himselfas an accessory after the

fact, both during 1997 custodial interviews and 1998 sworn jury trial testimony. Circumstantial

evidence, tenuous as it was, also supported the State’s argument that Glossip was a principal,

subject to prosecution for Murder in the First Degree.

The State's prosecution of Glossip for first-degree murder hinged almost entirely on co-

defendant Justin Sneed. Sneed testified against Glossip, basically to save himself from the death

penalty ?

‘The State's murder case against Glossip was not particularly strong and would have been,

in my view, weaker iffull discovery had been provided. Given the passage of 26 years, death of

witnesses, destruction and loss of evidence, and 2023 evidentiary disclosures, it is, in my view,

less tenable today.

Concurrently, I believe Glossip was deprived of a fair tral in which the State can have

confidence in the process and result. What I believe are violations of discovery mandates under

impeachment evidence.
+The tate offered Sneeda lea agreement return for his testimony against Goss.
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Brady’ and disclosure requirements of Napue' prevent such confidence. Further, I believe

Glossip was deprived ofa fair clemency hearing in 2014 before the Oklahoma Pardon and Parole

Board (PPB) and in his subsequent Successive Applications for Post-Conviction Relief. The

cumulative effect of errors, omissions, lost evidence, and possible misconduct cannot be

underestimated.

HISTORY OF THE CASE

On January 7, 1997, Barry Van Treese was murdered at the Best Budget Inn, an

Oklahoma City motel located at 301 S. Council Road, owned by Barry and his wife Donna. The

investigating agency was the Oklahoma City Police Department (OKCPD). Several OKCPD

officers and detectives were involved, and the lead investigators were Inspectors Bob Bemo and

Bill Cook

“The initial investigation wasbriefand immediately focused on Glossip and Sneed, to the

exclusionof all others. Sneed was arrested January 14, 1997, after a week on the run and charged

the following day with the murderofVan Treese.

Glossip, after making self-incriminating statements over the course of two interviews,

was arrested and charged with the crime of Accessory to Murder. On January 15, 1997, the

Oklahoma County District Attomey’s Office, under District Attomey Bob Macy, charged

Glossip with Accessory to Murder, in Oklahoma County Case CF-1997-256.

Bemo and Cook employed interrogation tactics 10 get Sneed to identify Glossip as a

principal rather than a mere accessory. In addition, Bemo told Glossip that Sneed was pointing

the finger at him, stating, “The people involved in this are going to get the needle.” Sneed

supra
“Napue . lino, 360 U.S. 264 (US. Supreme Cours, 1955). Th State has duty to correct known false testimony

fH
4



eventually claimed the murder was Glossip’s idea and he (Sneed) finally went along with it

because he saw no other way out.

Bemo and Cook interviewed Glossip over the course of January 7 and January 9, 1997.

Glossip initially denied any knowledge of, or participation in, the disappearance of Barry Van

Treese. During the first interview, Bemo and Cook asked Glossip to submit to a polygraph exam.

Glossip agreed to do so later, tentatively scheduled for January 9, 1997.

On January 9, 1997, Glossip met with David McKenzie, an Oklahoma City criminal

defense attorney. Upon exiting McKenzie's office, the OKCPD detained Glossip and placed him

ina police vehicle. Glossip’s girlfiiend, DeAnna Wood, had accompanied him to the law office;

she was also detained and placed in a separate police vehicle. Glossip and Wood were

transported to OKCPD.

Bemo and Cook accused Glossip of failing to appear for his scheduled polygraph exam,

advising him he was under arrest and not free 10 leave. Glossip then expressed a desire to take

the polygraph, and after repeatedly waiving his right to remain silent, submitted to an exam of

some sort, administered by the OKCPD.

Bemo and Cook subsequently advised Glossip he failed the polygraph. Interestingly,

Glossip maintains he was not administered a polygraph, but fitted only with a simple fingertip

device like an oximeter. No reports or graphs were ever provided (0 the State or to Glossip. On

January 9, 1997, following the “polygraph exam,” Glossip was arrested and jailed.

Glossip's 1998 trial for Murder in the First Degree resulted in a conviction and death

sentence. The Oklahoma Court of Criminal Appeals (OCCA) reversed the conviction due to

ineffective assistanceofcounsel. His 2004 retrial also resulted in a conviction and death sentence
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for the same charge. Glossip appealed the conviction and sought post-conviction relief in state

and federal courts

Specific concemns include:

1. Whether a police polygraph examiner conducted an actual polygraph exam of

Glossip on the day of his arrest, and whether a reference thereto was wrongfully employed

‘against Glossip during his 2014 clemency hearing

The alleged polygraph results were not provided to and secured by the DA's Office, but

instead were purportedly destroyed by the OKCPD after two years. Failure to secure, transfer

and safeguard the polygraph results opened the door to defense claimsofdiscovery violations.

‘Throughout the pendency of Glossip’s fist case number, second case number, frst jury

trial, second jury trial and all appellate review, the OKCPD, DA, and later the Office of the

Attorney General (OAG) maintained Glossip had been administered a legitimate polygraph exam

by a qualified OKCPD employee examiner.

Bemo, Cook, the OKCPD and the DA had an obligation to retain the results as evidence

and make them available to Glossip. The results were never provided and were allegedly

destroyed well priorto the July 17, 2001, reversal and 2004 retrial.

Glossip’s first attomey, Wayne M. Foumerat, filed proper Motions to access discovery

materials. Prior to the first jury trial, Fem Smith, the prosecuting assistant district attomey

(ADA), maintained the polygraph results were in evidence — although she had not personally

seen them — and while she did not plan to admit them, they were available for Foumerar's

examination.
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No ADA or defense attorney stated on the record he or she saw the polygraph results. Itis

still disputed whethera polygraph was conducted. In my view, evidence in murder cases is to be

maintained in perpetuity.

The State argued against clemency during Glossip’s 2014 clemency hearing. An AAG

referenced Glossip's polygraph results, telling the Pardon and Parole Board that “he (Glossip)

failed it miserably.” Polygraph exams are inadmissible at tial, yet the State weaponized such

“results” to deny Glossip clemency from a death sentence. Regardless of whether the Rules of

Evidence apply, the State's reference to never-seen evidence contributed, in my belief, to the

cumulative unfaimessofthe State’s handlingof this case.

2. Items of physical evidence, including a box containing ten (10) items, lost or

destroyed by the DA's Office or the OKCPD

“This box contained the victim's wallet, which Sneed testified had been handled by

Glossip while retrieving a $100 bill; two motel receipt books and one deposit book; a shower

curtain allegedly handled by Glossip; and other items that should have been maintained in the

property room.

tis undisputed these items were destroyed while Glossip’s first conviction was on direct

appeal, and therefore prior to his 2004 retrial. While attomeys in the second trial were aware of

these missing items of evidence, no modification was made to the plea offer. In my view,

evidence in murder cases is to be maintained in perpetuity.

3. Evidence returnedto the Van Treesefamily prior to thefirst trial

Barry Van Treese's wallet was either retumed to his brother, Ken Van Treese, at Ken's

request, or left among the 10 items destroyed in the evidence box. In either scenario, failure by
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the State to preserve evidence cannot be dismissed as inconsequential or without harm to the

defense. In my view, evidence in murder cases is to be maintained in perpetuity.

4. Missing security camera footage from the Sinclair gas station adjacent to the

Best Budget Inn crime scene

Various explanations have been provided over the years as to why this footage is not

among the existing evidence. Former ADA Gary Ackley stated he believes he viewed the video

and found it boring, notwithstanding his memory of events in 2003-2004. Ackley cannot state

definitively whether the video was ever in the possession of the DA's Office, but he admits it

should have been secured and made available to Glossip.

Former ADA Connie Pope Smothermon, the lead prosecutor in the second trial, stated the

security video was not provided to the State. The video was never made available to the defense.

‘While memories fade over time, in my view, evidence in murder cases is to be maintained in

perpetuity.

5. Failure of Glossip’s second trial attorneys to challenge Sneed’s 1998 plea

agreement

‘That agreement was used as leverage to compel Sneed’s reluctant testimony in the 2004

retrial (to avoid the death penalty). It is my opinion the 2001 OCCA decision in Dyer® entitled

Sneed to a new plea agreement or, in the alternative, relief from testifying at Glossip’s retrial.

Neither Glossip's defense attomeys in the 2004 retrial nor Sneed’s attomey, Gina Walker,

challenged the post-Dyer useof the 1998 plea agreement. The record is silent on this issue.

©Oyer. State, 2001 OK CR 31, 34P. 3d 652, decided in 2001, held plea agreements not specifically waiving double
Jeopardy protections are not enforceable if a retrial is ordered and co-defendant’ testimony is again needed.
Sneed's 1998 plea agreement cid nat waive his double jeopardy protections. Sneed testified again, in 2004,
Without benefitof a renegotiated plea agreementor conversation about that possibilty.
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Smothermon stated her demand of Sneed to appear as a witess for the State was

pursuant to a rial subpoena. During direct examination, Sneed was asked the following:

Question by Smothcrmon: “Mr. Sneed, do you believe that in order to

escape the death penalty, there are certain things you have to say today or to

escape the death penalty, you have (0 testify today?”

Answer by Sneed: “To escape the death penalty, I have to testify today.”

‘The 2001 Dyer case, big news among criminal law practitioners at the time, was featured

in the November 10, 2001, edition of the Oklahoma Bar Journal. Yet the Court, the ADAs and

both defense attomeys (all State employees) were silent in 2004, failing to make a record with

respect to Sneed’s 1998 plea agreement.

6. Following the medical examiner's (ME) 2004 trial testimony, a written

communication by Smothermon to the attorneyfor Sneed, an endorsed witnessfor the State

In 1998, Gina Walker represented Sneed and had secured for him a Life Sentence

Without Possibility of Parole (LWOP), avoiding the death penalty. Smothermon’s memo to

‘Walker during the second trial read, “Our biggest problem is sill the knife,” relating to the use of

a knife during the murder.

In the first jury trial, Sneed testified he did not stab Barry Van Treese. However, during

the second trial, the ME testified some injuries on the body of the victim were consistent with

stab wounds from a blunt tip knife (broken tip). A pocketknife with a broken tip was found under

Van Treese’s body. Sneed admitted that the pocketknife belonged to him.

A plausible purpose of Smothermon’s memo to Walker was to communicate the ME's

previously unheard testimony and coach Sneed’s testimony to match the ME’s opinion. The next

72004 Trial Transcript,VolumeXi, 62.
# *Smothermon Memo.” ADA Connie Pope Smothermon's mem to endorsed State's witness Gina Walker, who.
Was ao Justin Sneed's attorney regarding testimony by the Medical Examiner.
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day, Sneed testified he stabbed Van Treese, but that the knife failed to penetrate the victim's

chest? My investigation found no other explanation for the memo or change in Sneed’s trial

testimony.

Handwritten notes in the margin of the memo have been independently verified as those

of Walker, confirming Smothermon’s memo was received and presumably shared with Sneed (a

violation of the Rule of Sequestration). Sneed’s testimony the next day conformed with

Smothermon’s “Our biggest problem is stil the knife” memo by testifying he had stabbed Van

Treese.

7. Violationsof Bradyforfailing to disclose actual repair expenditures by the Van

Treesefamily"®

This fact was handwritten on a legal pad, made contemporancously during a pre-trial

meeting with State’s witness Bill Sunday.

Sunday, responsible for oversceing motel repairs following the murder, told ADA Ackley

that $25,000 was spent on repairs and maintenance. This is material to the guilt phase of the trial

Glossip never had access to $25,000 for motel maintenance. Ackley did provide a summary of

Sunday's proposed testimony as discovery. However, that summary excluded reference to the

$25,000 expenditure.

On cross-examinationof Sunday, however, defense attorney Wayne Woodyard asked the

following:

#2004 Trial Transcript, Volume XI, 102.
= state's witness Ken Van Treese testified delinquent motel repairs were $2,000 to $2,500. However, State's
witness Bil Sunday told ADA Gary Ackley he spent approximately $25,000 on repairs during the 60.90 days.
folowing the murder. This fact was noted on ADA Ackley's handwritten legal pad, but not disclosed to Glossi's
attorneys. The only death sentence aggravator found by the jury was remuneration, from three alleged
aggravator avalable. Money was central to the State's theory Glossp killed Barry Van Treese for financial gain
and10preventdiscoveryof$2,0001$2,500 neglected motel maintenance.
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Question by Woodyard: “Sir do you know how much money was

expended by the family who had control of the checkbook for purchases of

mattresses and repair items and things of that nature?”

Answer by Sunday: “I really don’t. just...it would be a guess."

In my view, failure to correct Sunday’s false testimony also constituted a violation of

Napue."?

8, Prosecutorial failure to correct false testimonyfrom Sneed about his medical

condition and treatment by a psychiatrist constituted a violation ofNapue."

Sneed testified he had asked Oklahoma County jail personnel for Sudafed for a cold or

dental work. He claimed he did not know why subsequently he was prescribed lithium, and he

denied ever seeing a psychiatrist. In 1997, a prescription for lithium in a county jail was

treatment for mental health issues, and it could only be prescribed by a medical doctor.

In handwritten notes from an interview with Sneed, ADA Smotherman referenced lithium

and “Dr. Trumpet” adjacent to cach other. The notes were found in Box 8. If the defense knew

Dr. Lawrence “Larry” Trombka, (spelled in Smothermon’s notes as Dr. Trumpet) had diagnosed

Sneed=and prescribed lithium, Glossip’s attomeys could have impeached Sneed’s

credibility, memory and truthfulness.

During all relevant dates, Dr. Trombka was the only medical doctor atthejail diagnosing

mental health issues and prescribing lithium." Mental health issues,including[JN

| lithium, go hand in hand.

2 Tria Transcript Volume XI, 35.
Supra

» Supra
March 17, 2023, Affidavit of psychiatist Or. Larry Trombka, who diagnosed Sed Jill and proscribed

lithium. Notations about "Dr. Trumpet”an Itiumwerenot disclosed to Gloss attorneys. The Statpresented
n



Instead, Sneed testified falsely why he was on lithium and denied being seen by a

psychiatrist — and the jury never heard the truth. During direct examination of Sneed, the

following discussion took place:

Question by Smothermon: “After you were arrested, were you placed on

any type prescription medication?

Answer by Sneed: “When | was arrested | asked for some Sudafed

because I had a cold, but then shortly after that somehow they ended up giving me

Lithium for some reason, I don’t know why. 1 never seen no psychiatrist or

anything”

Question by Smothermon: “So youdon’tknow why they gave you that?”

Answerby Sneed: “No."!$

In my opinion, these are Brady'® and Napue'” violations that go to the guilt phase. At a

‘minimum, Smothermon’s notes prove the State’s knowledge that Sneed was on lithium and, in

the same conversation, had disclosed the name of “Dr. Trumpet” (believed to reference Dr.

Trombka). 1 believe that seasoned capital homicide prosecutors in the DA’s Office could be

expected to make the connection between the jail psychiatrist and prescriptions (lithium) for

mental health issues. Dr. Trombka was the only psychiatrist on staff.

T also believe that Glossip’s experienced capital defense attomeys casily would have

made the connection between “Dr. Trumpet” and lithium if they had been provided full

discovery. Any reference to “Dr.” (any name whatsoever) in conjunction with lithium would

have been a red flag, irrespectiveofthe doctor's identityormedical specialty

unchallenged. The Sate’ case pimari relied on Sneed's credit, hi perception of reality and memary cal.
52004 Trial Transcript ofADA Smothermrn's rect examination of Sneed,page63.
Supra.Frat
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‘The 1998 trial disclosed Sneed was given lithium, but not why, or by whom, leaving the

impression it was for dental work or a cold, and merely administered by a jail nurse

Smothermon (now retired) stated she is not convinced Dr. Trombka and “Dr. Trumpet” are the

same person, and that she and ADA Ackley tried a “clean” case.

9. PPB Member Patricia “Pattye” High's failure to disclose, during Glossip's

2014 clemency hearing, her professional relationship with ADA Smothermon

Both High and Smotherman had served concurrently as ADA in the Oklahoma County

DAs Office. In 2001, then-ADAS High and Smothermon tried a death penalty case together."

Despite her lack of disclosure, High asked Glossip two dozen cross-exemination questions and

voted against clemency.

After viewing the videoofthe clemency hearing, I believe High had an interest in the

outcome and should have recused. Asked for an expert legal opinion, Professor Lawrence

Hellman opined:

“High had a conflict of interest that required disclosure and her recusal

from the 2014 proceeding. It is my professional opinion that Patricia

High's participation in Glossip’s 2014 clemency hearing resulted in (a)

proceeding in which neither Glossip nor the public could have been

assured that no member of the decision-making body was predisposed to

vote against him.""*

10. 2015 pleadings by Glossip seeking, among other relief, an evidentiary hearing

Jor discoveryofSneed’s medical records

Professor LawrenceK. Hellman professional pinion. March 21, 2023
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In opposition, then-Attorney General E. Scott Pruitt called the pleadings “nothing more

than a fishing expedition.”

In 2013, the 10™ Circuit Court of Appeals reversed the OCCA decision in Browning,?! in

‘which Pruitt defended the trial court’s refusal to compel productionof(a witness’) mente! health

records. Regarding mental health records of the State’s star witness, the 10% Circuit held,

“We only inquire whether the Oklahoma courts could have reasonably

decided that the mental health evidence would not have mattered. The

answer is no. This evidence would have mattered, even in light of the

State’ corroborating evidence.”

This investigation leads me to believe the State should not be so quick to oppose

discovery of mental health records of the State’s star witness, especially when other evidence

against the defendant is slim. In Browning, as in Glossip’s case, “what the jury did not know —

and the defense attomeys also did not know — was that (witness), who became the most

important witness at trial, had been diagnosed witha severe mental disorder.”

Death penalty cases must receive the greatest scrutinyofdiscovery compliance, erring on

the side of transparency and disclosure. In my view, such was not the case herein, and too

much — everything~ is at stake.

11. Former Attorney General John O'Connor exercised dominion over boxes 1.7,

bringing them to the OAG and making them available 0 Glossip’s attorneys in the final days

of August 2022, years after Glossip's earliest scheduled execution date.

State's Response to Petitioner's Successive Application foPost. Conviction Review, Emergency Request for Stay
of Execution, Motion for Discovery, and Motion for Evidentiay Hearing. PCD-2015-820, at p. 43. However, Brody
materials were found in Box , sourced from Boxes 1-7.
 8rowningv. Trammell, 717 F.3d 1092 2013).
ig,at33.
Bigat2
SeeCone v. Bel 556 U5. 449 (US. SupremeCourt, 2009).

1



However, prior to that release, O'Connor directed an AAG to scour boxes 1-7,

identifying materials thought to be attorney work product, thereby creating Box 8

Box § materials were never provided to Glossip during O’Connor's administration. In my

view, materials found in Box 8 represented violations of Brady, Napue and the Oklahoma Rules

of Professional Conduct.

RECOMMENDATIONS

In my view, the State must vacate Glossip’s conviction due to its decades-long failure to

disclose what | believe is Brady material, correct what I believe was false trial testimony of its

star witness, and what I believe was a violationofthe Court ordered Rule of Sequestration of

witnesses (The Rule). In my view, this case is also permeated by failures to secure, safeguard

and maintain evidence ina capital murder case.

In my view, this case demonstrates why withholding entire documents is dangerous.

Legalpadswith contemporaneously handwritten witness-interview notes are documents.

Trying any case a third time is unfortunate and rare, but 1 believe it is appropriate in this

case.

In my view, Brady facts were found in handwritten interview notes belonging to both

ADAS. Full disclosure is, in my opinion, the only guarantee of complete discovery compliance.

This case would have benefited from the appointment of a Special Master, or independent

review, to exclude privileged information from boxes 1-7. The easier solution would have been

an actual open-file policy in 2004,or every year since.

ADDITIONAL OBSERVATIONS

DA Macy signed the Bill of Particulars in the 1997 case. DA Wes Lane signed the Bill of

Particulars for the 2004 retrial. In each case, subsequent pleadings were signed by various
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ADAS. The respective records do not indicate involvement by cither elected DA after signing the

Bill of Particulars.

Priorto the 2004 retrial, the State offered Glossip a plea agreement requiring a guilty plea

to Murder in the First Degree for a Life sentence, with the possibility of parole. The Van Treese

family, by and through Donna Van Treese, was consulted by the State, and agreed to the plea

offer of Life, with the possibility of parole. Glossip agreed 10 a Life sentence but wanted an

Alford Plea Judge Gray may not have accepted an Alford Plea. Negotiations ceased, and the

trial began

The Killer, Justin Sneed, is serving a sentence of Life, without the possibility of parole

{(LWOP). Prior to Glossip’s 1998 trial, the State, by and through ADA Smith, spared Sneed’s life

in exchange for his testimony against Glossip. Sneed pleaded guilty and is in prison. As Glossip

would not plead guilty and accept a Life sentence, the DA asked the jury to recommend death,

bypassing LWOP altogether. This disparate sentencing is permissible, at the discretion of the

DA.

Unaware the Van Treese family agreed to Life, jurors subsequently heard their Victim

Impact statements and recommended death. If this murder was deserving of the death penalty, I

believe the wrong co-defendant is on death row.

Members of thejury served honorably and undertook the tasks before them with the due

diligence required by law. No criticisms of the jury were identified as causes of the failures

herein.

finingof gui. The Court ind the defendantguilty and can impose the sentence agreed upon pursuant to plea
negotiations.
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Your predecessor released boxes 1-7 in late August 2022, but never released Box §

materials. After taking office, you directed the releaseof Box 8 materials. Brady materials were

among Box 8 documents withheld until January 2023.

Staffattomneys at the OAG have worked this case for years pursuant to Oklahoma statute:

and guidance from previous Oklahoma Attomeys General. They have diligently defended

Glossip's 2004 conviction. Each has supported my investigation to understand the State's

defense of the conviction and have identified what they describe as legal and factual errors with

my analysis. All OAG policy decisions were made by the elected Attomeys General at the time,

and I find no deviation from those policies by the OAG’s staff attomeys. They were simply

following orders.

Specific discussions with the AAGs revealed points with which I agreed. For example,

Glossip having $1,757 on his person at the time of his arrest, coupled with his inability during

his statements to police, or the during the 1998 tral, to account for that sum is an indicatorofhis

involvement in the murder. Glossip’s attomeys and Reed Smith attomeys disagree with this

opinion.

‘The AAGs and I agree Glossip made false statements regarding his knowledge of Barry

Van Treese’s whereabouts after he was murdered, and his lies incriminated him therein.

Glossip'sattorneys disagree with our opinion.

The AAGs and 1 agree Glossip is not actually innocent of criminal culpability in this

case. Glossip's attorneys disagree

On other points, the AAG and I disagree. For example, there were allegations Glossip

planned to flee the jurisdiction in 1997. In my experience, suspects in criminal investigations

intending to flee, generally flee. They don't keep appointments with criminal defense attorneys
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before fleeing. Its mybeliefGlossip’s appointment with a criminal defense attomey undermines

the State's theory he was planning to flee. On this point, I find myselfagreeing with Glossip’s

attorney and Reed Smith attomeys.

‘The AAGs and I disagree regarding the nature of Sneeds release of his jail records. Until

March 2023, it was the State’s position that Sneed’s release of records included medical,

psychological, and psychiatric records, and that Glossip had access thereto. As it tums out,

Sneed's release specifically excluded his medical, psychological, and psychiatric records. A

release of all Sneed’s records would have made a monumental difference in his cross-

examination, and possibly, the jury's verdict.

There are many more pointsofdebate, but suffice it to say, the AAGs zealously represent

the State, Glossip's attomeys zealously represent their client, and my investigation sought to

reach unbiased conclusions and opinions. Other than discovering the truth, I don’t havea vested

interest in the outcome.

The State's first case file against Glossip, Oklahoma County case CF-1997-256,

(Accessory to Murder) was provided in March 2023, by the Oklahoma County DA's Office,

following Glossip's February 2023, request. The file contained handwritten summaries of

witness statements - information that I believe Glossip was always entitled to receive. These

notes indicate additional interviews were conducted of Donna Van Treese and CIiff Everhart,

after discovery of the murder. Material facts within these summaries were not provided to

Glossip, prior to the 1998 trial. Unfortunately, the State’s case file summaries were first

provided in 2023.

As Chairman of the Oklahoma House of Representatives Judiciary Committee, 2006-

2010, 1 supported pro-death penalty legislation, guided pro-death penalty bills through
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committee and co-authored such a bill signed into law by then-Governor Brad Henry. In 2010, 1

witnessed an execution at Oklahoma State Penitentiary in my capacity as Judiciary Chairman. As

District Atomey, 1 signed and filed one Bill of Particulars. With 34 years of courtroom

experience in criminal law cases, 1 am an advocate for the death penalty in the “worst of the

worst” cases.

However,I belicve the numerous trial and appellate defects throughout the history of this

case can be remedied only by remand for a new trial. Such remand is, in my view, required.® In

my view, further advocacy in support of the case's current posture does not serve the interests of

justice; instead, it rewards the defects and errors in the process. In my view, a new trial is

necessary 10 restore integrity to the process herein. Given Box 8 revelations, a dispassionate

review of this case cannot reach a different conclusion.

But for your election last year, the State of Oklahoma likely would have executed

Richard Glossip on February 16, 2023. Your decision to seeka stay of execution and more

thoroughly examine this case may be the bravest leadership decision I've ever witnessed, and it

was absolutely the correct legal decision.

Respectiully,

Aelemprn
Rex Duncan
Independent Counsel

 Bonks v. Dretke, 540 US. 668 (US. Supreme Court, 2004). When police or prosecutors conceal significant
exculpatory or impeaching material in the State's possession, f is ordinarily incumbent an the State to set the
record straight.
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