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IN THE UNITED STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF GEORGIA 

BRUNSWICK DIVISION 

STATE OF MISSOURI,  

STATE OF GEORGIA, 

STATE OF ALABAMA 

STATE OF ARKANSAS,  

STATE OF FLORIDA,  

STATE OF NORTH DAKOTA, and 

STATE OF OHIO 

Plaintiffs, 

v. 

UNITED STATES DEPARTMENT OF 

EDUCATION,  

MIGUEL A. CARDONA, in his official 

capacity as Secretary, United States 

Department of Education, and  

JOSEPH R. BIDEN, Jr., in his official 

capacity as President of the United States, 

Defendants. 

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

) 

) 

) 

) 

Civil Action No.  CV 224-103

EMERGENCY TRO requested 

immediately, but no later than 

September 6, 2024 

If necessary, TRO hearing requested as 

soon as possible 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

INTRODUCTION 

1. Plaintiff States are forced to seek emergency TRO relief or relief under 5 U.S.C.

§ 705 because the States have just uncovered documents proving that the Secretary of Education

(1) is unlawfully trying to mass cancel hundreds of billions of dollars of loans, and (2) has quietly

instructed federal contractors to “immediately” begin cancellation as early as September 3, 2024 

(but possibly beginning on September 7).  The States respectfully request immediate relief pending 

further briefing and argument on the merits in order to avoid unlawful forgiveness of $73 billion 

overnight, with hundreds more billions in losses to follow.  
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2. This is the third time the Secretary has unlawfully tried to mass cancel hundreds of

billions of dollars in loans.  Courts stopped him the first two times, when he tried to do so openly.  

So now he is trying to do so through cloak and dagger.   

3. Last year, the Supreme Court declared the Secretary’s attempt to “elide the statutory

text” to be a “staggering” effort to “unilaterally alter large sections of the American economy.” 

Biden v. Nebraska, 143 S. Ct. 2355, 2372–73, 2375 (2023).  This “HEROES Plan” purported to 

rely on the HEROES Act.  

4. Just minutes after the Supreme Court issued its decision, the Secretary announced

he was finalizing his backup mass cancellation plan—the SAVE Plan—under a different statute to 

again unlawfully mass cancel nearly $500 billion in student loans.  Last month, the Eighth Circuit 

blocked it, noting that the Secretary’s latest “attempt to engage in mass student-loan cancellation” 

was “even larger in scope” and that the Secretary’s argument on the text could not amount to “even 

mere plausibility.”  Missouri v. Biden, No. 24-2332, 2024 WL 3738157, at *2–3 (8th Cir. Aug. 9, 

2024). 

5. One would have hoped the Secretary would have learned to stick with the statutory

forgiveness programs that Congress actually passed.  Instead, the only lesson the Secretary learned 

was the need for secrecy.  In April, the Secretary published a notice of proposed rulemaking for a 

third attempt at mass cancellation under yet a third statute.  Through compulsory process at the 

end of August, the States have just obtained documents proving that the Secretary is implementing 

this plan without publication and has been planning to do so since May.   Those documents instruct 

third-party organizations that service federal loans to begin cancelling hundreds of billions of 

dollars beginning potentially this week.   
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6. This third attempt is the Secretary’s most aggressive yet.  When the Secretary

promulgated the HEROES plan, he agreed to stay implementation pending litigation.  For the 

SAVE plan, the Secretary refused to agree, but the States at least had a few months of notice before 

the plan went into effect. 

7. But this time, the Secretary quietly sent orders to loan servicing companies to start

mass cancelling loans as soon as this week.  That is both extraordinarily inequitable and also 

expressly violates a statute prohibiting the Secretary from implementing rules like this one sooner 

than 60 days after publication.  

8. Not only is this attempt the Secretary’s most aggressive.  It is also the weakest one

yet.  The Secretary has already failed to mass cancel student loans with the two statutes he thought 

were more plausible.  It is thus unsurprising that this third plan rests on the least plausible textual 

authority yet.  Indeed, this newest plan contradicts what the Department said just three years ago.  

In 2021, it expressly concluded that the text on which the Secretary now relies does not provide 

authority to create a student loan forgiveness program.  

9. All this explains why the Secretary now is trying to quietly rush this rule out too

quickly for anybody to sue.  He knows that “the States cannot turn back the clock on any loans 

that have already been forgiven.”  Missouri, 2024 WL 3738157 at *4.  So it does not matter how 

many rules he breaks in the process, so long as he forgives billions of dollars in debt before the 

courts stop him. 

10. This Court should not permit that brazenly lawless action to continue.  Regrettably,

the Secretary’s extraordinary actions have made immediate relief—including through a TRO—

necessary.  
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THE PARTIES 

11. Plaintiff State of Missouri is a sovereign State of the United States of America.

Missouri sues to vindicate its sovereign, quasi-sovereign, financial, employment, and proprietary 

interests. 

12. Andrew Bailey is the 44th Attorney General of the State of Missouri.  Attorney

General Bailey is authorized to bring actions on behalf of Missouri that are “necessary to protect 

the rights and interests of the state, and enforce any and all rights, interests or claims against any 

and all persons, firms or corporations in whatever court or jurisdiction such action may be 

necessary.”  Mo. Rev. Stat. § 27.060. 

13. Plaintiff State of Georgia is a sovereign state of the United States of America.

Georgia sues to vindicate its sovereign, quasi-sovereign, financial, and proprietary interests. 

14. Christopher M. Carr is the Attorney General of the State of Georgia.  He is

authorized by Georgia law to sue on the State’s behalf.  GA Code § 45-15-3(6). 

15. Plaintiff State of Alabama is a sovereign state of the United States of America.

Alabama sues to vindicate its sovereign, quasi-sovereign, financial, and proprietary rights. 

16. Steve Marshall is the Attorney General of Alabama.  Attorney General Marshall is

the chief legal officer for the State of Alabama and has the authority to represent Alabama in 

federal court.  Ala. Code § 36-15-1(2). 

17. Plaintiff State of Arkansas is a sovereign state of the United States of America.

Arkansas sues to vindicate its sovereign, quasi-sovereign, financial, and proprietary interests. 

18. Tim Griffin is the Attorney General of Arkansas.  Attorney General Griffin is

authorized to “maintain and defend the interests of the state in matters before the United States 

Supreme Court and all other federal courts.”  Ark. Code Ann. 25-16-703. 
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19. Plaintiff State of Florida is a sovereign state of the United States of America.  

Florida sues to vindicate its sovereign, quasi-sovereign, financial, and proprietary interests and 

those interests of its political subdivisions.  See Florida v. Becerra, 544 F. Supp. 3d 1241, 1253 

(M.D. Fla. 2021) (recognizing that for standing purposes the State of Florida includes its political 

subdivisions). 

20. Ashley Moody is the Attorney General of the State of Florida.  She is authorized 

by Florida law to sue on the State’s behalf.  See § 16.01, Fla. Stat.  

21. Plaintiff State of North Dakota is a sovereign State of the United States of America.   

North Dakota sues to vindicate its sovereign, quasi-sovereign, financial, and proprietary interests. 

22. Drew Wrigley is the Attorney General of North Dakota.  Attorney General Wrigley 

is authorized to “[i]nstitute and prosecute all actions and proceedings in favor or for the use of the 

state.”  N.D.C.C. § 54-12-01(2).  

23. Plaintiff State of Ohio is a sovereign state of the United States of America.  Ohio 

sues to vindicate its sovereign, quasi-sovereign, financial, and proprietary interests. 

24. Dave Yost is the Attorney General of Ohio.  Attorney General Yost is Ohio’s chief 

law enforcement officer and “shall appear for the state in the trial and argument of all civil and 

criminal causes in the supreme court in which the state is directly or indirectly interested.”  Ohio 

Rev. Code § 109.02.   

25. Defendants are officials of the United States Government and United States 

governmental agencies responsible for implementing the Third Mass Cancellation Rule. 

26. Defendant United States Department of Education (the “Department”) is an agency 

of the United States government, located at 400 Maryland Avenue, S.W., Washington, D.C. 20202. 
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27. Defendant Miguel A. Cardona is the United States Secretary of Education (the 

“Secretary”) and is responsible for the operation of the Department, including the issuance of the 

challenged rule. 20 U.S.C. § 3411.  He is sued in his official capacity. 

28. Defendant Joseph R. Biden, Jr., is the President of the United States of America.  

He is sued in his official capacity. 

JURISDICTION AND VENUE 

29. This Court has jurisdiction pursuant to 5 U.S.C. §§ 701–706 and 28 U.S.C. §§ 1331, 

1361, and 2201. 

30. This Court is authorized to award the requested declaratory and injunctive relief 

under 5 U.S.C. §§ 702, 705, and 706, 28 U.S.C. §§ 1361 and 2201–2202, and its inherent equitable 

powers. 

31. Venue is proper in this district under 28 U.S.C. § 1391(e)(1).  Defendants are 

United States agencies or officers sued in their official capacities.  Plaintiff Georgia is a resident 

of this judicial district because a State resides everywhere within its borders, as every court to 

consider the issue has unanimously held.  See, e.g., Missouri v. Biden, No. 4:24-CV-00520-JAR, 

2024 WL 3104514, at *20 (E.D. Mo. June 24, 2024) (“A state is ubiquitous throughout its 

sovereign borders.” (citing California v. Azar, 911 F.3d 558, 570 (9th Cir. 2018)).   

32. Venue is also appropriate because every State in the Eleventh Circuit is a plaintiff 

in this action.   

33. Plaintiff States Missouri, Georgia, Alabama, Arkansas, Florida, North Dakota, and 

Ohio, bring this action to redress harms to their sovereign, quasi-sovereign, financial, and 

proprietary interests, including their interests under 5 U.S.C. § 702. 
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FACTUAL ALLEGATIONS 

I. The Higher Education Act of 1965 and Amendments. 

34. The Higher Education Act of 1965 (“the HEA”) was enacted “to increase 

educational opportunities and ‘assist in making available the benefits of postsecondary education 

to eligible students in institutions of higher education.’”  Biden, 143 S. Ct. at 2362 (quoting 20 

U.S.C. § 1070(a)) (cleaned up). 

35. Among other things, the HEA provided for two different forms of financial 

assistance: grants and loans.  See 20 U.S.C. § 1070-1070h, § 1071-1087-4. 

36. Initially, the HEA authorized the Federal Government only to guarantee private 

loans.  20 U.S.C. §§ 1071 et seq.  In 1993, however, Congress amended the HEA to authorize 

direct loans from the Federal Government to students through the William D. Ford Federal Direct 

Loan Program and allowed the Department to offer plans for repayment of student loans.  

20 U.S.C. §§ 1087a et seq.  

37. The HEA provides five repayment plans, under the Direct Loan program generally: 

(i) “a standard repayment plan, with a fixed annual repayment amount paid over a fixed period of 

time, not to exceed 10 years;” (ii) “a graduated repayment plan paid over a fixed period of time, 

not to exceed 10 years;” (iii) “an extended repayment plan, with a fixed annual or graduated 

repayment amount paid over an extended period of time, not to exceed 25 years;” (iv) “an income 

contingent repayment plan, with varying annual repayment amounts based on the income of the 

borrower, paid over an extended period of time prescribed by the Secretary, not to exceed 25 

years;” and (v) “an income-based repayment plan that enables borrowers who have a partial 

financial hardship to make a lower monthly payment.”  20 U.S.C. § 1087e(d)(1).  

38. The HEA generally requires individuals to repay their loans plus interest.  The Act 

requires “repayment of such loan, including principal and interest,” § 1087e(d)(1), and further 
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requires that the “balance due” from each borrower “shall equal the unpaid principal amount of 

the loan, any accrued interest, and any fees,” § 1087e(e)(5). 

39. Only one of these repayment plans, the income-based repayment plan (IBR), 

creates an exception to the repayment requirement.  It prescribes specific payments and then 

provides the Secretary with authority to “repay or cancel any outstanding balance of principal and 

interest due” by a borrower after 20 to 25 years of those statutory payment amounts.  20 

U.S.C.§ 1098e(b)(7). 

40. Beyond the income-based repayment plan, Congress has authorized forgiveness 

“only in certain limited circumstances.” Biden, 143 S. Ct. at 2363; see, e.g., 20 U.S.C. 

§§ 1087e(m), 1087ee.  In these cases, as with the IBR plan, the Act creates an explicit exception 

to student loan repayment obligations.  E.g., § 1087ee (“Cancellation of loans for certain public 

service”—teachers, military service members, and Peace Corps volunteers).  

41. The HEA does not permit broad interest waivers or subsidies in the Direct Loan 

program.  Instead, Congress has only authorized the Secretary to subsidize unpaid interest in the 

IBR program “for a period of not more than 3 years” after a borrower opts-in to that program.  20 

U.S.C. § 1098e(b)(3)(A).  No parallel provisions exist in any of the other Direct Loan program 

repayment plans.  

II. The President, Department, and Congress all conclude that the Secretary lacks 

authority to forgive loans under section 432(a) (20 U.S.C. 1082(a)). 

42. Congress has not enacted any substantial amendments to the HEA, or otherwise 

passed laws amending the treatment of student debt, since 2010, when Congress accepted President 

Obama’s call to make the IBR forgiveness program more generous.   
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43. But that does not mean that Congress has left the issue un-considered.  “‘More than 

80 student loan forgiveness bills and other student loan legislation’ were considered by Congress 

during its 116th session alone.”  Biden, 143 S. Ct. at 2373. 

44. But advocates in Congress of forgiveness more generous than what is provided in 

existing programs have not succeeded in convincing their legislative colleagues to support their 

measures.  So those members began to assert that the President could skirt Congress and cancel 

loans through executive action.  In September 2020, thirteen Senators introduced a resolution 

asserting that the President and Secretary have statutory power to mass cancel student debt 

immediately.  These members cited section 432(a) of the HEA, codified at 20 U.S.C. 1082(a)), for 

their argument.  Schumer, Warren: The Next President Can and Should Cancel Up To $50,000 In 

Student Loan Debt Immediately; Democrats Outline Plan for Immediate Action in 2021 (Sept. 17, 

2020).1 

45. But President Biden, Speaker of the House Pelosi, and the Department expressly 

disagreed.   

46. Biden described the idea that he could “cancel large amounts of debts” as “pretty 

questionable.”  Stratford, Schumer, White House at Odds over How to Cancel Student Loan Debt, 

Politico (Feb. 4, 2021).2 

47. Speaker of the House Nancy Pelosi professed: “People think that the President of 

the United States has the power for debt forgiveness.  He does not. . . . That has to be an act of 

                                                 
1 https://www.warren.senate.gov/newsroom/press-releases/schumer-warren-the-next-president-can-and-should-

cancel-up-to-50000-in-student-loan-debt-immediately-democrats-outline-plan-for-immediate-action-in-2021 
2 https://www.politico.com/news/2021/02/04/schumer-biden-student-loan-debt-466054 
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Congress. . . . The President can’t do it.”  Lauren Camera, Pelosi: Biden Lacks Authority to Cancel 

Student Debt, U.S. News & World Report (July 28, 2021).3 

48. And most notably, the Department of Education issued a memorandum in 2021 

expressly disclaiming authority under section 432 to create a forgiveness program.  See Reed 

Rubinstein Memorandum (Jan. 12, 2021), attached hereto as Exhibit A. 

49. The rest of Congress also disagreed with the section 432 argument pressed by 

Senators Schumer and Warren.  When resolutions pressing the idea were introduced in both the 

House and Senate, both resolutions failed.  S.R. 46, A Resolution Calling on the President of the 

United States to Take Executive Action to Broadly Cancel Federal Student Loan Debt, 117th 

Congress (2021);4 H.R. 100, Calling on the President of the United States to Take Executive Action 

to Broadly Cancel Federal Student Loan Debt, 117th Cong. (2021).5 

III. The President and Department reverse their position and (unsuccessfully) attempt 

to mass cancel loans twice. 

50. Finally, despite previously recognizing that they lacked authority to cancel large 

amounts of student loans, the Biden administration bowed to political pressure and chose to bypass 

Congress.   

51. On August 24, 2022, the Administration announced that, under the HEROES Act, 

it would cancel $10,000 to $20,000 in student debt for all borrowers who have loans owned by the 

Department and whose annual income was less than $125,000 (or $250,000 for married borrowers 

                                                 
3 https://www.usnews.com/news/education-news/articles/2021-07-28/pelosi-biden-lacks-authority-to-cancel-student-

debt 
4 https://www.congress.gov/bill/117th-congress/senate-resolution/46 
5 https://www.congress.gov/bill/117th-congress/house-resolution/100 
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who file jointly).  FACT SHEET: President Biden Announces Student Loan Relief for Borrowers 

Who Need It Most, The White House (Aug. 24, 2022).6   

52. Six states—including Plaintiff States Missouri and Arkansas here—sued in federal 

court to block that unlawful executive action.  They were successful.   

53. In Biden v. Nebraska, the Supreme Court rejected Defendants’ assertion that they 

could use a vague provision of the HEROES Act as authority to transfer half a trillion dollars in 

wealth from taxpayers to student loan borrowers.  143 S. Ct. 2355 (2023). 

54. In holding that “the HEROES Act provides no authorization for the Secretary’s 

plan,” the Supreme Court also found that “the ‘economic and political significance’ of the 

Secretary’s action is staggering by any measure.”  Id. at 2373 (citing West Virginia v. EPA, 597 

U.S. 697 (2022) (cleaned up)).  Beyond “the ordinary tools of statutory interpretation,” the 

Defendants’ efforts were unlawful because “the basic and consequential tradeoffs inherent in a 

mass debt cancellation program are ones that Congress would likely have intended for itself.”  Id. 

at 2375 (cleaned up). 

55. But the President and the Secretary were relentless in their pursuit of mass loan 

cancellation.  Just minutes after the Supreme Court struck down the Defendants’ HEROES Act 

gambit, the Secretary criticized the ruling sharply, calling it an “outrage,” and announced that he 

was “today” responding to the rule by “finaliz[ing]” a new regulation to again try to mass cancel 

nearly $500 billion in loans. Secretary Cardona Statement on Supreme Court Ruling on Biden 

Administration’s One Time Student Debt Relief Plan, Department of Education (June 30, 2023).7   

                                                 
6 https://www.whitehouse.gov/briefing-room/statements-releases/2022/08/24/fact-sheet-president-biden-announces-

student-loan-relief-for-borrowers-who-need-it-most/ 
7 https://www.ed.gov/news/press-releases/secretary-cardona-statement-supreme-court-ruling-biden-administrations-

one-time-student-debt-relief-plan 
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56. At the same time, Defendant Biden declared he would “stop at nothing” to mass 

cancel loans.  Statement from President Joe Biden on Supreme Court Decision on Student Loan 

Debt Relief, The White House (June 30, 2023).8   

57. Defendants published their plan ten days later on July 10, 2023, calling their new 

plan to mass cancel loans the “SAVE” plan.  This new plan purported to rely on the Secretary’s 

authority (created by amendments to the HEA in 1993) to create “income-contingent repayment” 

plans.  This new plan operated by slashing payment amounts down to as low as $0 for millions of 

borrowers and forgiving their balances after as few as 10 years of $0 “payments.”  That plan was 

even more ambitious than the first, offering mass loan forgiveness to 98 percent of Americans to 

the tune of $475 billion over just the first 10 years.  

58. That plan also has been enjoined.  Two different coalitions of States sued in two 

different district courts and both obtained relief from those district courts.9  Then after the Federal 

Government created a new plan—what the Government itself called a “hybrid” plan—without 

going through notice and comment, the Eighth Circuit issued an injunction against this new hybrid 

plan, confirming that Defendants’ SAVE Plan is unlawful.  Missouri v. Biden, No. 24-2332, 2024 

WL 3738157 (8th Cir. Aug. 9, 2024). 

59. The Eighth Circuit did not mince words, concluding that this second “attempt to 

engage in mass student-loan cancellation” is “even larger in scope” than the HEROES Plan attempt 

and “the text of the HEA makes a showing [by the Defendants] of even mere plausibility 

difficulty.”10  The opinion enjoined Defendants “from any further forgiveness of principal or 

interest, from not charging borrowers accrued interest, and from further implementing SAVE’s 

                                                 
8 https://www.whitehouse.gov/briefing-room/statements-releases/2023/06/30/statement-from-president-joe-biden-

on-supreme-court-decision-on-student-loan-debt-relief/ 
9 In an unreasoned, summary order, a divided Tenth Circuit stayed the District of Kansas’ decision. 
10 https://ago.mo.gov/wp-content/uploads/2024-8-9-Eighth-Circuit-Student-Loan-Win.pdf 
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payment-threshold provisions” “for any borrower whose loans are governed in whole or in part” 

by the SAVE Rule.  Id.  

60. Following the Eighth Circuit’s ruling, Defendants filed in the Supreme Court an 

application to vacate the injunction pending appeal.  Last week, on August 28, 2024, the Supreme 

Court rejected Defendants’ application without any dissent. 

IV. The President and Secretary launch a third attempt to mass cancel loans. 

61. In their relentless pursuit of unlawfully cancelling hundreds of billions of dollars in 

student loans, the President and Secretary are at it again.  

62. On April 17, 2024, not long after the two state coalitions sued to block the second 

attempt at mass loan forgiveness, Defendants published a notice of proposed rulemaking (NPRM) 

titled Student Debt Relief for the William D. Ford Federal Direct Loan Program (Direct Loans), 

the Federal Family Education Loan (FFEL) Program, the Federal Perkins Loan (Perkins) 

Program, and the Health Education Assistance Loan (HEAL) Program, 89 C.F.R. 27,564 (Apr. 

17, 2024), attached hereto as Exhibit B. 

63. The NPRM adopts the legal theory proposed by Senators Schumer and Warren that 

was previously rejected by the President, the Speaker of the House, Congress, and the Department.  

It proposes to promulgate regulations “to provide for the waiver of certain student loan debts” and 

“modify the Department’s existing debt collection regulations to provide greater specificity 

regarding certain non-exhaustive situations in which the Secretary may exercise discretion to 

waive all or part of any debts owed to the Department.”  Id.  Despite the economic and political 

significance of the NPRM, the Department limited the comment period to just thirty days.  Id. 

64. The NRPM purports to authorize forgiveness in reliance on section 432(a)(6) of the 

HEA (the same one Senators Schumer and Warren relied on), which is codified at 20 U.S.C. 
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§ 1082(a)(6).  That text authorizes the Secretary to “enforce, pay, compromise, waive, or release 

any right, title, claim, lien, or demand, however acquired, including any equity or any right of 

redemption.”  Id.   

65. The first problem for Defendants is that this text is strikingly similar to the 

HEROES Act, which the Supreme Court held did not authorize forgiveness.  20 U.S.C. 

§ 1098bb(a) (giving the Secretary authority to “waive or modify any statutory or regulatory 

provision applicable to the student financial assistance programs”).   

66. The second, and perhaps more major, problem is that this provision does not apply 

to the Direct Loan program at all; it applies only to the now-defunct FFEL private loan program.  

Defendants do not dispute this.  89 Fed. Reg. 24,566, n.4.   

67. So in order to try to rely on the text from the FFEL private program, Defendants 

assert that “[i]n creating the Direct Loan program, Congress established parity between the FFEL 

and Direct Loan program, providing that Federal Direct Loans ‘have the same terms, conditions, 

and benefits as loans made to borrowers,’ under the FFEL program.”  Id.  They assert this by 

relying on Section 451(b)(2) of the Act, 20 U.S.C. § 1087a(b)(2), which provides that “loans made 

to borrowers under [the Direct Loan program] have the same terms, conditions, and benefits as 

loans made under section 428 [20 U.S.C. § 1078].”  

68. The problem of course is that the Direct Loan program only incorporates the terms 

and conditions of section 428, not section 432—i.e., 20 U.S.C. § 1078, not § 1082.  See 

Pennsylvania Higher Educ. Assistance Agency v. Perez, 416 F. Supp. 3d 75, 96 (D. Conn. 2019). 

69. Proceeding in reliance on section 432 even though the Direct Loan program does 

not incorporate section 432, Defendants assert authority for the Secretary to “waive all or part of 

any debts under the Federal Family Education Loan Program . . .  the William D. Ford Federal 
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Direct Loan Program . . . the Federal Perkins Loan Program . . . and the Health Education 

Assistance Loan Program . . . under the conditions included in, but not limited to, §§ 30.81 through 

30.88.”  89 Fed. Reg. 27,614 (emphasis added) (creating a 34 C.F.R. § 30.80). 

70. Summed up, these new provisions (1) create an end-run around existing injunctions 

by granting forgiveness to borrowers who cannot sign up for plans that have been enjoined, (2) 

forgive interest for millions of borrowers up to $20,000, and (3) forgive balances for borrowers 

who attended programs that the Secretary (in his sole discretion) believes were not valuable 

programs. 

71. Defendants summarize §§ 30.81 through 30.88 as authorizing the Secretary to: 

i. Forgive to the tune of $73 billion the amount by which a borrower’s current 

loan has an outstanding balance greater than the original principal of the 

loan—in other words, forgive all interest, 

a. For individuals on income-driven plans and have household incomes of 

less than $240,000 (married filing jointly) or $120,000 (single), all 

interest (capitalized and uncapitalized) is forgiven (§ 30.81);  

b. For all other individuals (including households making more than 

$240,000 a year), forgiveness is limited to $20,000 per borrower 

(§ 30.82); 

ii. Forgive balances for undergraduate borrowers after 20 years and graduate 

borrowers after 25 years (§ 30.83); 

iii. Forgive balances for borrowers whom the Secretary believes “meets the 

criteria for forgiveness under an IDR plan,” such as the SAVE Plan, even 

though they did not sign up for that plan and even though some of those 

plans (including the SAVE Plan) have been enjoined (§ 30.84); 

iv. Forgive balances for every borrower whom the Secretary believes “meets 

the eligibility criteria” for forgiveness under the FFEL private loan program 

or Direct Loan program even though they did not apply (§ 30.85); 

v. Forgive balances for borrowers who obtained a loan from an institution or 

program that the Secretary has determined is no longer eligible to participate 

in the federal grant and loans program—even though the institutions were 

eligible at the time (§ 30.86); 
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vi. Forgive balances for borrowers whose institutions have closed, if the 

Secretary believes the institution “for at least one year” did not meet the 

Secretary’s accountability standard or “failed to provide sufficient financial 

value to students and was subject to a program review, investigation, or any 

other Department action that remained unresolved at the time of closure” 

(§ 30.87); and 

vii. Forgive balances for individuals who enrolled in “gainful employment” 

programs (non-degree programs) that have closed and which the Secretary 

believes did not lead to high enough incomes (§ 30.88). 

72. Defendants also state that they will forgive balances on former FFEL private loans 

that borrowers have refinanced/consolidated into Direct Loans.  89 Fed. Reg. 27,569 

(§ 682.403(f)). 

73. Separately, Defendants seek to remove the current requirement that the Secretary 

use the Federal Claims Collection Standards (FCCS)—a joint Department of Treasury and 

Department of Justice regulatory scheme based on 31 U.S.C. § 3711.  Id. at 27,613.  The FCCS 

provides limited circumstances in which a government agency may compromise a debt of under 

$100,000.  See 31 C.F.R. § 902. 

74. Defendants estimated that implementation of its provisions would cost $146.9 

billion.  89 Fed. Reg. 27,565–66. 

75. That estimate was based on the flawed assumption that Defendants would succeed 

in promulgating and defending their second attempt at mass cancellation, which they have not.  

Their Third Mass Cancellation Rule attempts to provide relief under the SAVE Plan indirectly to 

individuals despite the existing injunction.  The actual cost of the Third Mass Cancellation Rule is 

thus the $146.9 billion estimated by the Department plus much of the $475 billion cost of the 

SAVE Plan.   

76. On May 16, 2024, Plaintiff States submitted a comment to the Department, 

notifying the Department of its lack of authority to promulgate this Rule.   
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V. Defendants’ Rush To Implement The Third Mass Cancellation Rule Before 

Congressional and Judicial Review. 

77. Given the extraordinary cost of this Rule, the Federal Government has 

unsurprisingly classified this rule as a “major” rule under the Congressional Review Act.  See 

Office of Information and Regulatory Affairs, RIN: 1840-AD93.11 

78. Under federal law, “major” rules are not permitted to take effect until 60 days after 

publication.  5 U.S.C. § 801(a)(3).  The purpose of this law is to give Congress an opportunity to 

review the rule—and perhaps vote to repeal it—before the rule goes into effect.  Id. § 801(a), (b).  

79. Yet despite not formally publishing their Third Mass Cancellation Rule, 

Defendants have already quietly instructed the half-dozen loan-servicing organizations that 

contract with the Federal Government to immediately start cancelling loans and balances 

beginning as early as this week and to fully implement the Third Mass Cancellation Rule by 

September 20.  

80. Following the Eighth Circuit’s injunction of the SAVE Rule, Defendants took the 

extraordinary step of using the Secretary’s email list for political purposes.  The Secretary emailed 

student loan borrowers blaming “Republican elected officials” for the court’s injunction, and 

pledged to “keep fighting” to forgive student loan balances.12 

81. The Secretary then again emailed student loan borrowers, writing that “the U.S. 

Department of Education (ED) aims to provide debt relief to certain borrowers this fall,” and 

informing borrowers that “[i]f you WANT to be included in potential student debt relief, you don’t 

need to take any action.”  Aug. 1, 2024, Form Email from Miguel A. Cardona, attached hereto as 

Exhibit C.  Each borrower had until the end of August to decide whether to opt-out.  Id.  The email 

                                                 
11 https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202404&RIN=1840-AD93 
12 https://mirror.mail.studentaid.gov/nl/jsp/m.jsp?c=%40uJXGuybhu6MC0dBm31u7vg%2FPgAmCsgrNujn3iAcSQ

kM%3D 
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explained that “the regulations would authorize [the Secretary] to provide partial or full debt relief 

to borrowers” in four circumstances: (a) “Borrowers who owe more than they did at the start of 

repayment;” (b) “Borrowers who first entered repayment many years ago;” (c) “Borrowers who 

are otherwise eligible for loan forgiveness but have not yet applied;” and (d) “Borrowers who 

enrolled in low-financial value programs.”  These provisions are the same as those proposed in the 

NPRM.   

82. Defendants’ unusual decision to ask people to confirm whether they want to opt out 

of a program before it is even published created concern that Defendants are planning to unlawfully 

rush out the Third Mass Cancellation Rule to cancel as much debt as possible, creating a fait 

accompli before anybody has time to challenge the action.  

83. Sure enough, in late August the States used compulsory process to obtain 

documents sent from the Secretary to federal contractors instructing those contractors to begin 

cancelling loan balances beginning as early as September 3.   

84. Specifically, the Department sent the contractors—including Missouri’s public 

instrumentality and contractor, MOHELA—a document entitled “Business Operations Change 

Request Form” plus attachments.  See Business Operation Change Request Form (May 31, 2024), 

attached hereto as Exhibit D (in an abundance of caution, Plaintiff States file this exhibit under 

seal because the document purports to include some “include[ ] nonpublic and confidential 

information.”  Id. at 1. 

85. The document instructs all servicing organizations to report balances of all loans to 

the Department between September 2 and September 5 and to fix any errors by September 6.  Id. 

at 3.    
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86. At that point, the Department will submit “forgiveness files” to the contractors, 

which the contractors are instructed to process “immediately upon receipt.”  Id. at 4 (emphasis 

added).   

87. On August 21, 2024, a Department representative emailed MOHELA an “updated 

schedule” for the Third Mass Cancellation Rule, which provided that “[t]he anticipated completion 

date” for all debt discharge “will be three business days after delivery of the discharge file.  See 

Aug. 21, 2024, Department Email (emphasis added), attached hereto as Exhibit E. 

88. So if a servicing organization reports a set of balances to the Department on 

September 2 without error or if errors are resolved by then, loan servicing organizations will be 

required to “immediately” forgive loans as early as September 3.  If servicing organizations take 

the full time allotted to resolve errors—until September 6—then “immediate” forgiveness will 

begin as soon as September 7.  

89. The immediate, overnight harm will be at least $73 billion.  That is the Secretary’s 

estimate for the amount of loans that will be immediately cancelled on day one from the provisions 

wiping out loan balances that exceed original-principal balances.  The full cost of the rule will only 

grow every day after that.   

90. Department communications make clear that the scheduling details have long been 

set in stone. The Secretary initially sent a Change Request form dated May 31, 2024, with an 

“anticipated implementation date” of September 1.  Then on June 18, the Secretary sent a revised 

attachment to the Change Request form (included in the exhibit) that made clear the 

implementation date was no longer “anticipated.”  June 18, 2024 Department Email, attached 

hereto as Exhibit F at 3.   
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91. Then, on August 2, 2024, the Department informed servicers that it “cannot change 

the due date” and prodded them to have their systems tested “before implementation.”  Aug. 2, 

2024, Department Email, attached hereto as Exhibit G. 

92. Moreover, the Department instructs the contractors to backdate forgiveness. In the 

initial change request in May, the Department states: “All forgiveness shall be applied with an 

effective date of 9/1/2024.”  Ex. F, at 3.  Then last month, the Department appears to have changed 

this position, answering a servicer question by saying that forgiveness may now have an “effective 

date” of June 1, 2024.  See Department Email, attached hereto as Exhibit H.  

93. As if there could be any doubt, the Department has refused the opportunity to 

confirm that it will wait the statutorily prescribed time before implementing the Third Mass 

Cancellation Rule.  In response to questioning from congressional staff, the Department “refused 

to answer basic questions” about the timing of implementation.  See Representative Virginia Foxx 

Letter, attached hereto as Exhibit I at 2.  Representative Virginia Foxx then wrote a letter to the 

Secretary, expressing concern with the Department’s “aberrant approach” and requesting that the 

Secretary, before August 21, respond with a definite answer to whether the Department would 

comply with federal law prohibiting a major rule like this one from going into effect immediately: 

Will the Department guarantee that any rule concerning student loan 

repayment or debt relief published in the Federal Register between 

now and the expiration of the president’s current term of office will 

not take effect before the statutory 30-day period has elapsed?   

Id. at 3.   

 

94. The Secretary refused to respond. 

95. Despite public silence, the Department’s internal communications establish the 

truth.  Indeed, the Department has already pre-written the celebratory political emails it plans to 

send borrowers if it succeeds in implementing the Third Mass Cancellation Rule.  See 

Congratulations Form Email, attached hereto as Exhibit J.  The Department has instructed loan-
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servicing organizations that, after cancelling loans, they must send these pre-written emails, which 

state at the very top of each email, “Congratulations! The Biden-Harris Administration has 

forgiven a portion of your federal student loan(s) listed below with [SERVICER NAME].”  Id. at 

1 (brackets in original). 

96. Through cloak and dagger, the Department has thus finalized a rule with a rollout 

plan that is maximally designed to forgive tens or hundreds of billions of dollars without any 

judicial review and is designed to boost the incumbent Democratic presidential candidate two 

months before the election. 

VI. The Third Mass Cancellation Rule Irreparably Harms Plaintiff States. 

A. The Third Mass Cancellation Rule harms a public instrumentality that services 

loans in Missouri. 

97. The States press several theories of standing, including one that is the same exact 

theory that prevailed in Biden v. Nebraska and again just last month in Missouri v. Biden.  . 

98. The Higher Education Loan Authority of the State of Missouri (“MOHELA”) is “a 

public instrumentality and body corporate” of the State of Missouri that performs “an essential 

public function” by providing residents access to student loans.  Mo. Rev. Stat. § 173.360; see also 

Biden, 143 S. Ct. at 2366. 

99. Because it is a public instrumentality of Missouri, “harm to MOHELA is also a 

harm to Missouri.”  Biden, 143 S. Ct. at 2366.  

100. MOHELA’s purpose is to ensure that all eligible post-secondary education students 

in Missouri have access to guaranteed student loans.  Since 2010, MOHELA has provided roughly 

$100 million in funding for college scholarships in the State of Missouri.  As of 2022, MOHELA 

“owns over $1 billion in FFELs”—that is, MOHELA owns asset-backed securities made up of 

student loans.  Id. at 2365.  As of 2022, “[i]t also services nearly $150 billion worth of federal 
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loans, having been hired by the Department of Education to collect payments and provide customer 

service to borrowers.”  Id.  “MOHELA receives an administrative fee for each of the five million 

federal accounts it services, totaling $88.9 million in revenue [in 2022] alone.”  Id.  “Its profits 

help fund education in Missouri: MOHELA has provided $230 million for development projects 

at Missouri colleges and universities and almost $300 million in grants and scholarships for 

Missouri students.” Id.   

101. MOHELA is authorized to act as a servicer for student loan debt, see Mo. Rev. Stat. 

§ 173.385.1(18), and it may use fees and charges from that activity “to pay the costs of the 

authority,” § 173.385.1(12). 

102. MOHELA is a servicer for federally held student debt, including Direct Loan 

program loans, under contracts with the Education Department.  The amount of federally held 

student debt MOHELA services is substantial.  As of June 30, 2023, (the date of the most recent 

financial statement) the entity services roughly $344.4 billion in federal direct loans representing 

over 7.8 million accounts, which are primarily Direct Loans.  See Financial Statements and 

Schedule of Expenditures of Federal Awards: Higher Education Loan Authority of the State of 

Missouri As of and for the Years Ended June 30, 2023 and 2022 With Reports of Independent 

Auditors 4, MOHELA (2023) (“FY 2023 Financial Statement”).13  Servicing revenue for fiscal 

year 2023 was $279.2 million.  Id. at 4.  By April 2024, MOHELA’s federally-owned student loan 

portfolio had risen to over 8 million borrower accounts.  See Declaration of James Richard Kvaal, 

attached hereto as Exhibit K. 

                                                 
13 Available at https://www.mohela.com/DL/common/publicInfo/financialStatements.aspx 
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103. As a servicer of federally-owned student loans, MOHELA receives monthly 

income for each of the loans it services.  The value of a given loan is controlled by the Unified 

Servicing and Data Solutions (USDS) contract. 

104. And while much of what MOHELA does is service loans owned by the Federal 

Government, MOHELA also owns $874 million of legacy FFEL private loans.  See FY 2023 

Financial Statement at 6, 8.  The entity generates revenue from those outstanding FFEL private 

loans.  See Financial Statements: Higher Education Loan Authority of the State of Missouri As of 

and for the Years Ended June 30, 2021 and 2020 With Reports of Independent Auditors 7, 

MOHELA (2021).14  Last year, MOHELA earned $51 million in interest revenue from these loans.  

See FY2023 Financial Statement at 14.  

105. The Third Mass Cancellation Rule harms MOHELA in at least four ways. 

106. First and most obvious, it imposes administrative costs on MOHELA.  The Change 

Request expressly acknowledges that the Third Mass Cancellation Rule will impose administrative 

costs, which the Federal Government says MOHELA must cover.  E.g., Ex. D at 8.  This includes 

costs associated with the hiring and training of new call center representatives, at the direction of 

Defendants, to field calls starting September 9, 2024, about the Third Mass Cancellation Rule.  See 

July 9, 2024, Department Email, attached hereto as Exhibit L.  The States (on behalf of MOHELA) 

can thus sue because MOHELA would not have to expend these administrative costs but for the 

unlawful rule.  

107. Second, MOHELA faces the imminent loss of revenue in its role as a servicer of 

loans owned by the Federal Government.  MOHELA’s revenue as a servicer of those loans is a 

function of the number of accounts it services.  “MOHELA receives an administrative fee for each 

                                                 
14 Id. 
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of the five million federal accounts it services”—now more than 8 million loans as of April 2024.  

See Biden, 143 S. Ct. at 2366.  The Supreme Court determined that MOHELA suffers financial 

harm whenever loans that it services are discharged.  Id.  So when student loan balances go to zero 

(as they will under the Third Mass Cancellation Rule), or when balances are decreased so that 

accounts are closed earlier than they would have closed (as they will be under the Third Mass 

Cancellation Rule), MOHELA loses revenue from servicing those loans.  The Department has 

informed servicers that they will have three days to effectuate the forgiveness measures.  See Ex. 

E.  Thus, by accelerating the forgiveness timeline for the typical borrower by as much as 15 years 

or more, the Third Mass Cancellation Rule imposes financial harm on MOHELA, and thus the 

State of Missouri, by depriving MOHELA of years in servicing fees.   

108. Third, MOHELA recently also became the servicer for FFEL private loans held by 

Navient (the successor of Sallie Mae).  MOHELA earns administrative servicing fees by servicing 

these loans.  MOHELA faces imminent loss of loan servicing revenue through this income stream 

due to the Third Mass Cancellation Rule’s provisions waiving outstanding FFEL private loans and 

encouraging consolidation.  Under the Third Mass Cancellation Rule, borrowers will refinance 

their FFEL private loans into Direct Loans.  When they do so, the Navient loans will be discharged, 

and MOHELA will lose the stream of revenue it currently receives from servicing those loans.   

109. Fourth, MOHELA also faces imminent future loss of revenue because, in addition 

to servicing FFEL private loans held by Navient, MOHELA holds nearly $1 billion in its own 

FFEL private loans.   

110. The Third Mass Cancellation Rule drastically reduces the value of those assets by 

providing borrowers an enormous incentive to consolidate FFEL private loans into loans owned 

by the government and eligible for the new cancellation plan.  Specifically, by including a 
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provision that allows for waiver of balances for consolidated loans that were previously FFEL 

loans, the Third Mass Cancellation Rule further induces borrowers to consolidate their legacy 

FFEL private loans away from MOHELA and into federal, consolidated Direct Loans. 

111. This is not conjecture or speculation, but the consistent reaction of borrowers each 

time Defendants have promulgated a new loan forgiveness rule over the last two and a half years.  

In 2022, when Defendants announced the HEROES Plan, consolidations of MOHELA loans 

spiked.  See MOHELA Monthly Consolidation Summary, attached hereto as Exhibit M.  That 

spike did not dissipate until December 2022, when the Supreme Court declined to lift the Eighth 

Circuit’s injunction against the plan.  Id.  MOHELA saw another spike around late January 2024, 

when Defendants announced they would begin forgiving loans under the SAVE Plan.  Id.  

Refinancing of MOHELA loans more than tripled in February compared to December.  Id.  

112. The Federal Government in fact expressly tells borrowers to consolidate to obtain 

the benefits of their attempts to mass cancel loans.  E.g., Federal Student Aid, Department of 

Education, What to Know About Federal Family Education Loan (FFEL) Program Loans (last 

visited August 22, 2024)15 (encouraging borrowers to consolidate because “if your loan isn’t held 

by ED [Department of Education], you won’t be able to qualify for some federal student loan relief 

programs unless you consolidate into a Direct Consolidation Loan.”) 

113. By inducing consolidation of FFEL private loans, the Third Mass Cancellation Rule 

harms MOHELA because if a borrower consolidates a FFEL private loan to take advantage of the 

Third Mass Cancellation Rule’s balance or interest forgiveness, MOHELA will no longer own that 

loan.  MOHELA will thus lose its ability to earn interest income generated by the FFEL private 

                                                 
15 https://studentaid.gov/articles/what-to-know-about-ffel-loans/ 
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assets that it owned.  That threatens the $51 million stream of interest revenue that MOHELA 

currently receives.  See MOHELA FY 2023 Financial Statement at 7, 14. 

114. The Third Mass Cancellation Rule impairs MOHELA’s ability to provide services 

to Missouri residents, and harms Missouri’s interest in ensuring its citizens receive an education.  

See Mo. Const. art. IX, § 9(b) (“The general assembly shall adequately maintain the state 

university and such other educational institutions as it may deem necessary.”). 

B. The Third Mass Cancellation Rule Directly Harms the Business of the State of 

North Dakota. 

115. The State of North Dakota is engaged in the business of banking “[f]or the purpose 

of encouraging and promoting agriculture, commerce, and industry.”  N.D.C.C. § 6-09-01.  For 

that purpose, North Dakota “maintain[s] a system of banking owned, controlled, and operated by 

it, under the name of the Bank of North Dakota.”  Id.  Much like MOHELA is a public 

instrumentality of Missouri, the Bank of North Dakota is a public instrumentality of North Dakota. 

116. In this capacity, the Bank of North Dakota funds and administers a state-sponsored 

student loan program and a student loan consolidation program.  See N.D.C.C. ch. 15-62.1.  The 

Bank of North Dakota’s student loan offerings include the “Dakota Education Alternative Loan” 

or “DEAL” program for eligible borrowers attending institutions of higher education in North 

Dakota.  See Bank of North Dakota, DEAL Student Loan (last visited Aug. 27, 2024).16  Interest 

earned by the Bank of North Dakota from student loans is used to implement, maintain, and 

administer state programs.  See N.D.C.C. §§ 15-62.1-01; 15-62.1-05. 

117. The Bank of North Dakota enables borrowers who have taken out federal student 

loans to refinance their loans as State-financed student loans when the Bank is able to offer rates 

                                                 
16 https://bnd.nd.gov/education-funding/apply-for-student-loan/deal-student-loan/ 
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lower than what the Federal Government is able to authorize.  About 16,000 borrowers have 

refinanced their federal student loans into North Dakota-financed student loans because the Bank 

has been able to provide better terms.   

118. But under the Third Mass Cancellation Rule, student loan recipients that received 

or consolidated their student loans through the Bank of North Dakota will not be eligible to have 

their loans absolved or their interest waived.  Consequently, despite the Bank’s ability to offer 

more competitive rates and the convenience of the Bank working directly with in-state post-

secondary institutions, the Third Mass Cancellation Rule will foreseeably cause many would-be 

student loan borrowers to forego borrowing from the Bank of North Dakota in the future if loans 

issued by the federal government may systematically no longer repayment under their terms.  

119. Since the Bank of North Dakota’s student loan program is the State of North Dakota 

engaged in business, harms to the Bank of North Dakota or its student loan programs are direct 

harms to the State of North Dakota itself.  See Louisiana Energy & Power Auth. v. FERC, 141 

F.3d 364, 367 (D.C. Cir. 1998) (a party “suffer[s] constitutional injury in fact when agencies lift 

regulatory restrictions on their competitors”). 

C. The Third Mass Cancellation Rule Harms State Revenue. 

120. Plaintiff States will face financial harm from implementation of the Third Mass 

Cancellation Rule.  Under tax law in Georgia, Missouri, North Dakota, and Ohio, an individual’s 

taxable state income is based on their federal taxable income or federal adjusted gross income 

(“AGI”) as a baseline.  See O.C.G.A. § 48-7-27(a); Mo. Rev. Stat. § 143.121; N.D.C.C. § 57-38-

30.3(2); O.R.C. § 5747.01.  Similarly, Alabama tax law provides that gross income for an 

individual does not include “[i]ncome from discharge of indebtedness to the extent allowed by 26 

U.S.C. 108.” Ala. Code § 40-18-14(a)(3)h.  While the determination of federal taxable normally 
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includes student loan discharge, see 26 U.S.C. § 61(a)(11), that input was removed under the 

American Rescue Plan Act of 2021 for student loan debt discharged before January 1, 2026, see 

26 U.S.C. § 108(f)(5).  Thus, the discharge of indebtedness—via blanket interest payment waivers 

and loan discharge—will not be taxed in 2024 or 2025. 

121. But for the Third Mass Cancellation Rule, significant numbers of federal loan 

cancellations would occur after 2026 and would result in taxable income being recognized from 

the loan forgiveness and thus increased payments of income taxes to Missouri. 

122. Plaintiff States also face a separate sovereign injury from the Third Mass 

Cancellation Rule, as a result of having to either accept the lost tax revenues identified above or 

change state tax law for the determination of an individual’s taxable state income. 

VII. The Department has engaged in final agency action. 

123. Just like when the States sued to challenge the HEROES Plan before formal 

publication, the Department’s actions here are “final agency action” subject to challenge under the 

APA.  5 U.S.C. § 706. 

124. The Supreme Court “has consistently taken a ‘pragmatic’ and ‘flexible’ approach 

to the question of finality.”  Hawkes Co. v. U.S. Army Corps of Eng’rs, 782 F.3d 994, 997 n.1 (8th 

Cir. 2015).  To be final, an agency’s action must meet two requirements. “First, the action must 

mark the ‘consummation’ of the agency’s decisionmaking process.” Bennet v. Spear, 520 U.S. 

154, 177–78 (1997) (citation omitted).  “And second, the action must be one by which ‘rights or 

obligations have been determined,’ or from which ‘legal consequences will flow.’”  Id. at 178 

(citation omitted).  Both are met here. 

125. The Third Mass Cancellation Rule marks the end of the decisionmaking process.  

As revealed by the “Change Request” document that the Secretary already sent (surreptitiously) to 
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federal contractors, Defendants are demanding that federal contractors begin forgiving loans 

“immediately” after receiving the “forgiveness files,” which will occur as early as September 3.  

There is nothing tentative about the Department’s demands.  What matters is that the critical 

aspects of the Third Mass Cancellation Rule—amounts, program contours, and timeline—will not 

change. 

126. Indeed, these details have long been set in stone.  The Secretary initially sent a 

Change Request form dated May 31, 2024 with an “anticipated implementation date” of September 

1.  Then on June 18, the Secretary sent a revised attachment to the Change Request form (included 

in the exhibit) that made clear the implementation date was no longer “anticipated.”  Ex. F at 2 

(“Implementation Date: 9/1/2024”).   

127. The Third Mass Cancellation Rule also has “determined rights [and] obligations.”  

Sackett v. EPA, 566 U.S. 120, 126 (2012) (quotations marks omitted).  It determines the rights of 

millions of student-loan borrowers and organizations like MOHELA, and legal consequences will 

flow from it.  

128. Just like a decision binding agency staff to discontinue a program was “final agency 

action under the APA.”  Biden v. Texas, 142 S. Ct. 2528, 2545 (2022), Defendants’ decision here 

to mass cancel tens or hundreds of billions of dollars in student loans is final agency action.   

129. Indeed, it is final agency action of the worst kind because Defendants are taking 

this action surreptitiously to try to mass forgive loans before any opportunity for judicial review.  

CLAIMS FOR RELIEF 

COUNT I – Violation of Administrative Procedures Act 

Agency Action in Excess of Statutory Jurisdiction and in Violation of Separation of Powers 

U.S. Const. art. I, § 1 

 

Major Questions Doctrine 

130. Plaintiffs re-allege all paragraphs above as if fully set out herein. 
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131. The APA requires courts to “hold unlawful and set aside agency action, findings, 

and conclusions found to be . . . (A) arbitrary, capricious, an abuse of discretion, or otherwise not 

in accordance with law; (B) contrary to constitutional right, power, privilege, or immunity; (C) in 

excess of statutory jurisdiction, authority, or limitations, or short of statutory right; [or] (D) without 

observance of procedure required by law.”  5 U.S.C. § 706(2)(A)-(D). 

132. The Department is an “agency” under the APA.  Id. § 701(b)(1). 

133. The Third Mass Cancellation Rule is a “rule[]” under the APA.  Id. § 701(b)(2). 

134. The Third Mass Cancellation Rule is final agency action subject to judicial review.  

Id. § 704. 

135. Separation-of-powers principles prohibit an agency from deciding an issue of great 

economic or political significance, or issues traditionally governed by state or local law, absent 

clear authorization from Congress to do so, under what Courts have recognized as the “major 

questions doctrine.”  West Virginia, 597 U.S. at 724 (discussing the “major questions doctrine”). 

136. The major questions doctrine is triggered when an agency attempts to seize broad 

authority over matters of great economic and political significance.  See id. at 721-22. 

137. The Third Mass Cancellation Rule concerns matters of vast political significance 

and salience because its provisions and outcomes relate to issues subject to earnest and profound 

debate in the American body politic for several decades where Congress has actively legislated.  

See Ian Krietzberg, Key events on the path to student loan forgiveness, from Occupy Wall Street 

to the 2020 presidential primaries, CNBC (Aug. 24, 2022);17 see also Biden, 143 S. Ct. at 2374 

(“A decision of such magnitude and consequence on a matter of earnest and profound debate across 

the country must rest with Congress itself, or an agency acting pursuant to a clear delegation from 

                                                 
17 https://www.cnbc.com/2022/08/24/timeline-key-events-on-the-path-to-student-loan-forgiveness.html 
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that representative body.”) (citing West Virginia, 597 U.S. at 735) (cleaned up).  Indeed, the Third 

Mass Cancellation Rule involves the same exact matter of political significance as in Biden v. 

Nebraska. 

138. The Third Mass Cancellation Rule also concerns matters of great economic 

significance because it is expected to cost at least $146.9 billion.  That number is more than 

sufficient to trigger the major questions doctrine.  See Alabama Ass'n of Realtors, 141 S. Ct. at 

2489 ($50 billion triggered major questions doctrine).  In both the HEROES Rule and SAVE Rule, 

independent observers calculated that the Department’s financial projections fell short by a factor 

of three.  Applied here, the true cost of this Rule would extend upwards of $450 billion.  And that 

is an underestimate.  Indeed, given Defendants’ plan to use this Third Mass Cancellation Rule as 

an end-run around the SAVE Plan injunction, it could cost as much as $475 billion more than 

Defendants’ estimate.   

139. Where a rule triggers the major questions doctrine, the Government must identify 

“exceedingly clear language” authorizing the grant of authority.  Alabama Ass’n of Realtors, 594 

U.S., at 764.; see also Missouri v. Biden, Nos. 24-2332 & 24-2351, Order (Aug. 9, 2024) (“In light 

of this vast assertion of newfound power, the major-questions doctrine requires that ‘something 

more than a merely plausible textual basis for the agency action is necessary’ in order to uphold 

the regulation.” (citing West Virginia v. EPA, 597 U.S. 697, 723 (2022)).  Defendants cannot do 

so.  

140. The Third Mass Cancellation Rule applies an unprecedented interpretation of 

Sections 432(a)(6) and 451(b)(2) of the HEA, by asserting that section 432(a)(6) authorizes the 

Secretary to waive Direct Loan borrowers’ balances and interest at his sole discretion through 

Section 451(b)(2).  
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141. Section 432(a)(6) provides that, “in the performance of, and with respect to, the 

functions, powers and duties, vested in him by this part, the Secretary may enforce, pay, 

compromise, waive, or release any right, title, claim, lien, or demand, however acquired, including 

any equity or any right of redemption” with respect to the FFEL program.  20 U.S.C. § 1082(a)(6). 

142. This language is similar to the “waive or modify” language from the HEROES Act 

that the Supreme Court already held was not specific enough to justify a program like this.  For 

that reason alone, this program is unlawful. 

143. In any event, section 432(a) does not even apply to the Direct Loan program.  The 

Secretary tries to incorporate section 432(a) through Section 451(b)(2), which provides that 

“[n]otwithstanding any other provision of this part, loans made to borrowers under this part that, 

except as otherwise specified in this part, have the same terms, conditions, and benefits as loans 

made to borrowers under section 428,” not section 432, “shall be known as ‘Federal Direct 

Stafford/Ford Loans’.”  20 U.S.C. § 1087a(b)(2) (emphasis added). 

144. Defendants’ reliance on this statute fails for two reasons.  First, this section 

incorporates Section 428, not section 432.  Second, the provision does not even say that Direct 

Loans shall have the same terms and conditions as loans under section 428.  Instead, it says if loans 

have those same terms, they shall be named “Federal Direct Stafford/Ford Loans.”   

145. Had Congress wanted to incorporate “waiver” language into Part D, it certainly 

knew how to do so.  When Congress enacted the Perkins Loan program six years before the Direct 

Loan program, it authorized the Secretary “to enforce, pay, compromise, waive, or release any 

right, title, claim, lien, or demand, however, acquired, including any equity or any right of 

redemption.”  20 U.S.C. § 1087hh(2).  Moreover, subsection (3) of the same explicitly references 

back 20 U.S.C. § 1082 in the FFEL program.  
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146. Before this Rule, the Defendants had never before interpreted Section 451(b)(2) to 

incorporate section 432(a)(6) into the Federal Direct Loan program in any rulemaking.  To the 

contrary, in 2021, the Department expressly disclaimed the interpretation that Defendants press 

here.  See Ex. A, Reed Rubinstein memorandum.  By definition, there can be no “exceedingly clear 

language” authorizing a program if the Department itself has expressly disclaimed that 

interpretation—much less if the Department, the President, former Speaker Pelosi, and Congress 

are all on record rejecting this interpretation. 

147. Defendants’ interpretation would grant the Secretary unbridled authority to “pay, 

compromise, waive, or release” every penny of every loan in the any and all loans in the Federal 

Direct Loan program, an unlimited grant beyond anything ever practiced or professed by the 

Department.   

148. Worse yet, Defendants’ interpretation relies on a two-step inference that explicitly 

refers to “terms, conditions, and benefits” in section 428, not 432 as Defendants imply.   

149. There is no “exceedingly clear language” granting the Secretary to waive student 

loan debts in the federal Direct Loan program. 

150. Separately, the Third Mass Cancellation Rule asserts that the Secretary can, at his 

sole discretion, disregard the joint Department of Treasury and Department of Justice FCCS 

regulatory scheme governing federal “compromise authority.”  Id. at 27,613.  But Defendants’ 

cannot identify “exceedingly clear language” granting this discretion either. 

151. To the contrary, both 31 C.F.R. § 902 and 31 U.S.C. § 3711 place clear guardrails 

on instances when an agency may exercise “compromise authority” over debts owed to the agency.  

The FCCS provide that a government agency may only compromise a debt of under $100,000 

where the agency establishes that it “cannot collect the full amount because (1) The debtor is 
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unable to pay the full amount in a reasonable time, as verified through credit reports or other 

financial information; (2) The Government is unable to collect the debt in full within a reasonable 

time by enforced collection proceedings; (3) The cost of collecting the debt does not justify the 

enforced collection of the full amount; or (4) There is significant doubt concerning the 

Government’s ability to prove its case in court.”  31 C.F.R. § 902.  Those are individualized 

determinations, not amenable to classwide waiver powers. 

152. Moreover, the statute authorizing the FCCS, § 3711, also states that “The head of 

an executive . . . agency (1) shall try to collect a claim of the United States Government for money 

. . . arising out of the activities of, or referred to, the agency.”   31 U.S.C. § 3711.  Yet, the 

Defendants’ Third Mass Cancellation Rule authorizes the Secretary to dismiss the statute and grant 

broad waivers without any attempt to collect the claim on that money. 

153. Departure from longstanding practice without new authorization from Congress is 

strong evidence the agency is acting without Congressional authorization.  See Nat’l Fed’n Indp. 

Bus. v. Dep’t of Labor, 595 U.S. 109, 117 (2022).  All of Defendants’ key interpretations— 

Sections 432(a)(6) and 451(b)(2) of the HEA, and 31 C.F.R. § 902—lead to new practices never 

before implemented by the Federal Government.  Section 432(a)(6) has never been used as a grant 

for unlimited mass student loan waivers, and the Department has always required that the 

Secretary follow 31 C.F.R. § 902. 

154. The Third Mass Cancellation Rule triggers the major questions doctrine and 

violates principles of separation of powers by seizing broad authority over matters of great 

economic and political significance without clear congressional authorization. 

155. Even if the Third Mass Cancellation Rule does not implicate the major questions 

doctrine, it still violates separate of powers.  Congress only gave the Department authority to 
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cancel student loans in very “limited circumstances.”  See Biden, 143 S. Ct. at 2362–63.  This is 

not one of them. 

156. And while Congress is no doubt aware of the issue, it has chosen not to rewrite the 

HEA by adding a new category of loan forgiveness as the Department has unilaterally done.  By 

doing so unilaterally, Defendants have “seiz[ed] the power of the Legislature.”  Id. at 2373.  

157. The Department therefore has no authorization to forgive student loans—whether 

balances or interest—in this context, and the Department exceeded its authority when it issued the 

Third Mass Cancellation Rule.  Because the Final violates separation of powers, it should be set 

aside. 

COUNT II – Violation of the Administrative Procedures Act 

Agency Action in Excess of Statutory Authority (5 U.S.C. § 706(2)(C)) 

 

158. Plaintiffs re-allege all paragraphs above as if fully set out herein. 

159. The APA requires courts to “hold unlawful and set aside agency action, findings, 

and conclusions found to be . . . (A) . . . not in accordance with law; . . . [or] (C) in excess of 

statutory jurisdiction, authority, or limitations, or short of statutory right.”  5 U.S.C. § 706(2). 

160. The Third Mass Cancellation Rule is contrary to law and exceeds the Department’s 

statutory authority. 

161. First, section 432(a) does not authorize the Secretary to waive loans or interest in 

the Direct Loan program.  In fact, the Secretary recognizes that his textual hook is so weak that he 

feels forced to resort to “legislative history.”  89 Fed. Reg. 27,566 n.4.  

162. Section 432(a), 20 U.S.C. § 1082(a), provides for the Secretary’s “General Powers” 

under the FFEL private loan program.  Under subsection (a)(6), “with respect to, the functions, 

powers, and duties, vested in him,” the Secretary is authorized to “enforce, pay, compromise, 
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waive, or release any right, title, claim, lien, or demand, however acquired, including any equity 

or any right of redemption.”  20 U.S.C. § 1082(a)(6).   

163. The federal Direct Loan program does not have a parallel provision.  Instead, the 

Third Mass Cancellation Rule asserts that section 432(a)(6) can be imputed into the Direct Loan 

program though Section 451(b)(2) of the HEA.  But section 451(b)(2), on its own terms, 

specifically, and only, refers to section 428, not section 432.  See 20 U.S.C. § 1087a(b)(2) (“loans 

made to borrowers under this part that, except as otherwise specified in this part, have the same 

terms, conditions, and benefits as loans made to borrowers under section 428.”). 

164. Even then, Section 451 does not even incorporate any other section. It just says that 

if a loan includes certain terms, then the loan shall be described as a Direct Loan.  

165. Moreover, the language of Section 432(a) is clear that any power to “compromise, 

waive, or release” a claim is cabined in a requirement that such an action be “with respect to, the 

functions, powers, and duties, vested in him.”  To the extent that the Secretary has any power to 

“compromise, waive, or release” student debt, he may only do so when Congress has given him a 

specific power or duty to do so.  No such authorization exists here.  

166. The Third Mass Cancellation Rule ignores these clear limitations, and instead 

asserts that “compromise, waive, or release” language provides the Secretary to “waive all or part 

of any loan.”  This broad interpretation is contradicted by the Supreme Court’s ruling in Biden v. 

Nebraska, where the Court held that similar “waive” language in the HEROES Act did not 

authorize the Secretary to “rewrite that statute from the ground up.”  Biden v. Nebraska, 143 S. Ct. 

2355, 2368, (2023).  But that is exactly what the Third Mass Cancellation Rule attempts to do here. 

167. “Congress opted to make debt forgiveness available only in a few particular exigent 

circumstances; the power to modify does not permit the Secretary to ‘convert that approach into 
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its opposite’ by creating a new program affecting 43 million Americans and $430 billion in federal 

debt.”  Id. at 2370 (citing Descamps v. United States, 570 U.S. 254, 274 (2013)).  Similarly here, 

the power to waive, even if it exists in the Direct Loan program, does not permit the Secretary to 

craft a new forgiveness program affecting about 27.6 million borrowers and at least $150 billion. 

168. Second, the Third Mass Cancellation Rule is in excess of statutory authority 

because 31 U.S.C. § 3711 and 31 C.F.R. § 902 are binding on the Secretary, and the new rule 

disclaims that requirement.  Section 3711 requires the Secretary “try to collect a claim of the 

United States Government for money . . . arising out of the activities of, or referred to the agency,” 

and requires he “act[] under . . . standards that the Attorney General, the Secretary of the Treasury, 

may prescribe.”  31 U.S.C. §§ 3711(a)(1), (d)(2).  The Attorney General and Secretary of the 

Treasury’s standards are set forth in 31 C.F.R. § 902.  That regulation prescribes that the Secretary 

may only compromise a debt in certain circumstances.  See infra ¶¶ 151–52. 

169. The provisions of the new rule exceed those circumstances, and instead proclaim 

authority for broad-based compromises on any and all student loan balances. 

170. Third, the Congressional Review Act (CRA) requires that “[b]efore a rule can take 

effect, the Federal agency promulgating such rule shall submit to each House of the Congress . . .  

containing (i) a copy of the rule; (ii) a concise general statement relating to the rule, including 

whether it is a major rule; and (iii) the proposed effective date of the rule.”  5 U.S.C. 

§ 801(a)(1)(A).  The CRA further provides that “[a] major rule . . . shall take effect on the latest 

of—(A) the later of the date occurring 60 days after the date on which—(i) the Congress receives 

the report submitted under paragraph (1); or (ii) the rule is published in the Federal Register.”  Id. 

§ 801(a)(3). 
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171. Though the Third Mass Cancellation Rule was designated as “major,”18 Defendants 

have taken affirmative steps to implement the Third well in advance of that statutory obligation.  

Specifically, Defendants have instructed MOHELA (and presumably all servicers), that they must 

provide certain data about borrowers to Defendants between September 2–5, and must be ready to 

implement the Third Mass Cancellation Rule’s provisions “immediately” after Defendants return 

to the servicers “forgiveness files.”  Implementation of the Third Mass Cancellation Rule before 

the CRA’s mandated 60-day waiting period is in violation of the CRA and in excess of Defendants 

statutory authority. 

172. The CRA includes exceptions that permit implementation earlier than 60 days, but 

none of these apply.  These apply only if a rule is “necessary because of an imminent threat to 

health or safety or other emergency,” “necessary for the enforcement of criminal laws,” “necessary 

for national security,” or “issued pursuant to any statute implementing an international trade 

agreement.”  5 U.S.C. § 801(c)(2).  None of these exceptions even plausibly applies.  

173. The provision barring judicial review of the CRA does not apply.  While the CRA 

does not permit review of a “determination, finding, action, or omission,” 5 U.S.C. § 805, that only 

applies to actions by Congress.  “Congress only intended to preclude judicial review of Congress’ 

own determinations, findings, actions, or omissions made under the CRA after a rule has been 

submitted to it for review.”  United States v. S. Indiana Gas and Elec. Co., No. IP99-1692CMS, 

2002 WL 31427523, at *5 (S.D. Ind. Oct. 24, 2002) (emphasis added); see also Tugaw Ranches, 

LLC v. U.S. Dep’t. of the Int., 362 F. Supp. 3d 879, 889 (D. Idaho 2019) (adopting the S. Indiana 

analysis); NRDC v. Abraham, 355 F.3d 179, 201–02 (2d Cir. 2004) (enforcing the 60-day 

deadline); Liesegang v. Sec’y of Veterans Affairs, 312 F.3d 1368, 1376 (Fed. Cir. 2002) (similar).   

                                                 
18 https://www.reginfo.gov/public/do/eAgendaViewRule?pubId=202404&RIN=1840-AD93 
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174. Even if § 805 were interpreted to apply to findings of agencies, not just of Congress, 

Defendants have already made the relevant findings to trigger the CRA.  Section 805 “in no way 

prohibits a court from determining whether a rule is in effect.”  Tugaw Ranches, 362 F. Supp. 3d 

at 887 (emphasis and citation omitted).  “Instead, Congress ‘expect[s] that a court might recognize 

that a rule has no legal effect due to the operation of subsections 801(a)(1)(A) or 801(a)(3).’”  Id. 

(citation omitted).  Here, it is unlawful to implement the Third Mass Cancellation Rule because it 

cannot go into effect for 60 days.   

175. Fourth, the HEA requires that regulations affecting programs under title IV of the 

HEA be published in final form by November 1 prior to the start of the award year—July 1 of the 

following calendar.  See 20 U.S.C. § 1089(c)(1).  The HEA provides the Secretary with discretion 

to “designate any regulatory provision that affects the programs under this subchapter and is 

published in final form after November 1 as one that an entity subject to the provision may, in the 

entity’s discretion, choose to implement prior to the effective date in [section 1089(c)(1)].”  Id. 

§ 1089(c)(2)(A) (emphasis added). 

176. Based on the timing of publication, the Third Mass Cancellation Rule is required 

by § 1089(c)(1) to be implemented on July 1, 2025, absent a designation of early implementation.  

Defendants plan to implement the Third Mass Cancellation Rule immediately, well in advance of 

the July 1, 2025, statutory requirement, by designating the whole Rule for early implementation.  

But the Secretary and the Department are not “entit[ies]” for purposes of the HEA—or at least 

they are not the only entities. 

177. Under the plain text of the statute, entities like MOHELA have “discretion” not to 

implement any of these terms before July 1, 2024, but the Secretary has unlawfully demanded that 

the servicing companies do so immediately.  For example, the Change Request form demands that 

Case 2:24-cv-00103-JRH-CLR   Document 1   Filed 09/03/24   Page 39 of 50



40 

servicing organizations “shall begin processing the Measure 1 forgiveness file immediately upon 

receipt” of “forgiveness files” from the Department and “shall complete all Measure 1 forgiveness 

processing, to include sending borrower notifications, within 10 business days” after receipt.  Ex. 

D at 4 (emphasis added). 

178.  The Secretary cannot grant himself discretion in excess of that authorized under 

the HEA, and he cannot divest organizations like MOHELA of the discretion they have under that 

statute.  He cannot purport to force them to comply with a  rule before July 1 of the following year. 

179. The Third Mass Cancellation Rule is contrary to the HEA.  It should be set aside. 

180. Fifth, the Secretary tries to use the phrase “same terms, conditions, and benefits” to 

justify this new mass forgiveness plan.  But even if the Secretary had authority to mass cancel 

FFEL private loans (he does not), “the Secretary’s general power to compromise or waive claims 

under the FFEL program is neither a term nor a condition nor a benefit of FFEL program loans.”  

Ex. A, at 4.  

181. A “term” is defined as “[w]ord, phrase, or condition in a contract, instrument, or 

agreement which relates to a particular matter.”  Term, Black's Law Dictionary (6th ed. 1990). 

182. A “condition” is defined as “[a] clause in a contract or agreement which has for its 

object to suspend, rescind, or modify the principal obligation.”  Condition, Black's Law Dictionary 

(6th ed. 1990). 

183. A “benefit” in contract is defined as “advantages which result to either party from 

performance by other.” Benefit, Black's Law Dictionary (6th ed. 1990). 

184. Each part of “terms, conditions, and benefits” concerns provisions within the four 

corners of a contractual obligation between the student loan borrower and the lender.  The 
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Secretary’s general authority is not a “term,” “condition,” or “benefit” of an individual loan, and 

to interpret this phrase as such would stretch its meaning well beyond reasonable bounds. 

COUNT III Violation of the Administrative Procedures Act 

Arbitrary and Capricious Agency Action (5 U.S.C. § 706(2)(A)) 

 

185. Plaintiffs re-allege all paragraphs above as if fully set out herein. 

186. The APA requires courts to “hold unlawful and set aside agency action, findings, 

and conclusions found to be . . . (A) arbitrary, capricious, [or] an abuse of discretion”  5 U.S.C. 

§ 706(2)(A). 

187. “The APA’s arbitrary-and-capricious standard requires that agency action be 

reasonable and reasonably explained.”  Fed. Commun. Comm’n v. Prometheus Radio Project, 592 

U.S. 414, 423 (2021). 

188. The Third Mass Cancellation Rule is arbitrary and capricious for several reasons. 

189. First, the Third Mass Cancellation Rule is an attempt at an end-run around the 

Eighth Circuit’s injunction against the SAVE Plan.  That injunction bars Defendants from 

implementing the SAVE Plan for individuals wholly or partly enrolled in that program.  Missouri, 

2024 WL 3738157.  Three different courts have ruled that the SAVE Plan is unlawful.  Yet 

Defendants are trying to use the Third Mass Cancellation Rule to give individuals who are not 

enrolled in the SAVE Plan the benefits of that Plan even though the Plan is already enjoined for 

everybody who is enrolled in it.    

190. Second, even if the Congressional Review Act’s 60-day deadline is not enforceable 

under that Act, it is arbitrary and capricious for Defendants to surreptitiously design this program 

in a way maximally calculated to evade judicial review.  There is no plausible emergency or 

anything else that would require the Secretary to deviate from the ordinary norm of not 

implementing any rule until at least 30 to 60 days after publication.  This is the third attempt 
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Defendants have made at mass cancellation.  There is no actual urgency, only an urgency in trying 

to forgive as much debt as possible as quickly as possible because they know “the States cannot 

turn back the clock on any loans that have already been forgiven.” Missouri, 2024 WL 3738157, 

at *4.    

191. Third, the Third Mass Cancellation Rule fails to capture, account for, or report the 

full cost of its implementation.  The Third Mass Cancellation Rule is estimated the provisions 

would cost $146.9 billion.  This estimate, however, is based on the Defendants’ assumption that 

they would prevail in Missouri v. Biden and Alaska v. Department of Education and the SAVE 

plan would be implemented.  Because the SAVE plan remains fully enjoined, and Defendants are 

prohibited from further forgiving loans under many income-driven (IDR) plans, the universe of 

borrowers for which this Rule applies is now significantly higher.   

192. Particularly, where Defendants are now enjoined from implementing their unlawful 

SAVE Plan forgiveness, borrowers with undergraduate loans dating back before July 1, 2005, and 

post-graduate loans date back before July 1, 2000, who are on the SAVE plan would now be 

eligible for full forgiveness under this plan.  The cost estimates within the Third Mass Cancellation 

Rule do not account for this change, and thus seriously underestimate the total cost of the Third 

Mass Cancellation Rule. 

193. Worse yet, the Third Mass Cancellation Rule is being implemented after two 

district courts and the Eighth Circuit enjoined the SAVE rule.  The Defendants were thus on full 

notice that their cost estimates were least woefully inadequate, and at worst deliberate fabrications.  

For example, in a bit of accounting sleight of hand, Defendants have admitted that borrowers who 

were expected to receive forgiveness under the SAVE Rule, and who would also receive waivers 

under this plan were “not assign[ed] a cost to the waivers.”  See 89 Fed. Reg. 27,605.  In other 
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words, where the vast majority of borrowers under the SAVE Rule were expected to receive 

forgiveness, the Third Mass Cancellation Rule does not consider any waivers for those borrowers 

as a cost.  That drastically undercounts the current costs of this program, considering Defendants 

efforts toward immediate implementation of these waiver provisions.  Moreover, where the SAVE 

Rule has been enjoined, all of those waiver costs should have been considered primary costs of 

this rulemaking and thus included in the estimated figures. 

194. By relying on an assumption that had already been publicly and saliently proven 

false, the Department’s cost calculation was by definition unreasonable.  This is a violation of 

Defendants’ statutory duty to “reasonably explain” the Third Mass Cancellation Rule.  See Carlson 

v. Postal Regul. Comm’n, 938 F.3d 337, 343-344 (D.C. Cir. 2019).  When the SAVE Rule was 

enjoined, the Third Mass Cancellation Rule’s estimated costs calculation became entirely 

untethered to reality.   

195. Fourth, the Third Mass Cancellation Rule is arbitrary and capricious because it did 

not consider States’ financial interest on tax revenue from loan forgiveness. 

196. Generally, “forgiveness” of student loans is considered taxable income under by 

the Internal Revenue Service.  The exception is for borrowers in the Public Service Loan 

Forgiveness program. 

197. Many States, including Missouri, follow the federal definitions when defining 

income tax for state purposes, which normally includes student loan discharge.  Therefore, interest 

waivers and balance discharges are “forgiveness” and taxable income at the state level for 

borrowers in many States. 

198. The American Rescue Plan Act of 2021, however, removed student loan discharge 

as an income for purposes of federal AGI through December 31, 2025.  See 26 U.S.C. § 108(f)(5). 
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199. Despite being aware of this law, the Third Mass Cancellation Rule will waive—i.e. 

forgive—hundreds of millions of dollars of loan balances immediately following the Third Mass 

Cancellation Rule’s publication, and before the end of this calendar year.  Few, if any, of those 

loans would have been forgiven before December 31, 2025, absent the Third Mass Cancellation 

Rule’s waiver provisions.  This immediate forgiveness deprives States of tax revenue. 

200. Fifth, the Third Mass Cancellation Rule is arbitrary and capricious because it 

changes course from decades of Department practice on loan authority.  Never before has the 

Secretary claimed authority to “waive all or part of any loan” in the possession of the Department.  

This new interpretation—which claims unbridled authority to waive every penny of every loan 

held by the Department—is a huge change of course.  

201. Indeed, if Congress had already authorized the Secretary to “waive all or part of 

any loan,” there would have been no need for Congress to enact the HEROES Act in 2001, 

authorizing the Secretary to “waive or modify” loan provisions following 9/11.  The need to 

legislate authority for the specific disclaims any interpretation that authority already existed for 

the general. 

202. The Department has not only changed course without explanation but is wrongly 

denying changing course at all.  The Department claims it “has historically viewed its waiver 

authority as permitting the Secretary to waive the Department’s right to require repayment of a 

debt when doing so advances the goals of the title IV programs and function.”  89 Fed. Reg. 27, 

567.   

203. However, this is the first time that the Department or Secretary has attempted to 

interpret sections 432(a)(6) of the FFEL program as applying to the Direct Loan program through 

section 451(b)(2), and purported authority to use section 432(a)(6) to “waive all or part of any 
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loan” held by the Department.  This is a massive change of course that the Department refuses to 

acknowledge. 

204. The Department also refuses to acknowledge its previous interpretations.  

“[U]nexplained inconsistency in agency policy is a reason for holding an interpretation to be an 

arbitrary and capricious change from agency practice.”  Encino Motorcars, LLC v. Navarro, 579 

U.S. 211, 222 (2016) (internal quotation marks omitted).  In 2021, the Department recognized that 

“the Secretary does not have the statutory authority to cancel, compromise, discharge, or forgive, 

on a blanket or mass basis, principal balances of student loans, and/or to materially modify the 

repayment amounts or terms thereof.”  Ex. A, at 1.  Yet now it claims exactly that authority. 

205. Sixth, the Third Mass Cancellation Rule is arbitrary and capricious because it failed 

to consider meaningfully the inflationary effects of the Third Mass Cancellation Rule, both 

specifically in the secondary education market and more generally for the entire U.S. economy.  

The enormous inflationary pressures are an “important aspect of the problem” that Defendants 

were obliged to evaluate.  Michigan v. EPA, 576 U.S. 743, 750-52 (2015)) (cleaned up).  They 

failed to do so and thereby violated the APA. 

206. This Rule is not the product of a well-reasoned decision, but rather a pretext to 

evade well-considered federal court decisions. 

207. At the very least, the constitutional avoidance canon requires rejecting the 

Secretary’s assertion of limitless authority.  As the Rubinstein memo puts it, “it is impossible to 

escape the conclusion that Congress funds student loans with the expectation that such loans will 

be repaid in full with interest, except in identified circumstances.”  Ex. A, at 6.  The Take Care 

Clause in the Constitution “necessarily serves to limit the exercise of the Attorney General’s 
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settlement authority so that it does not become a dispensing power.”  Id. at 7 (quoting an opinion 

of the Federal Government’s Office of Legal Counsel).  So too with the Secretary.  

208. For all these reasons, the Third Mass Cancellation Rule is arbitrary and capricious 

and must be vacated. 

COUNT IV  Violation of the Administrative Procedures Act 

Agency Action in Violation of Statutory Procedures (5 U.S.C. § 706(2)(D) 

 

209. Plaintiffs re-allege all paragraphs above as if fully set out herein. 

210. The APA provides that courts must “hold unlawful and set aside agency action” 

that is “without observance of procedure required by law.”  5 U.S.C. § 706(2)(D). 

211. The APA requires agencies to publish notice of all “proposed rule making” in the 

Federal Register, id. § 553(b), and to “give interested persons an opportunity to participate in the 

rule making through submission of written data, views, or arguments,” id. § 553(c).  The Third 

Mass Cancellation Rule, therefore, only can be issued, if at all, pursuant to notice-and-comment 

rulemaking under the APA.  5 U.S.C. § 553. 

212. Here, when the Third Mass Cancellation Rule was proposed, the comment period 

was limited to the minimum thirty days.  This limited time period violated the APA. 

213. The Third Mass Cancellation Rule is not an interpretive rule, general statement of 

policy, nor is it a rule of agency organization, procedure, or practice otherwise exempt from notice-

and-comment rulemaking.  Instead, the Third Mass Cancellation Rule is a substantive rule for APA 

purposes.   See 5 U.S.C. § 551(4)–(5).  Further, it is a final rule because it represents the 

culmination of the agency’s consideration and affects rights and obligations.  See Bennett v. Spear, 

520 U.S. 154, 177–78 (1997). 

214. “[A] thirty-day period is, in the Administrative Conference’s view, ‘an inadequate 

time to allow people to respond to proposals that are complex or based on scientific or technical 
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data.’  The Administrative Conference itself thus suggests ‘a sixty-day period as a more 

reasonable minimum time for comment.’”  Petry v. Block, 737 F.2d 1193, 1201 (D.C. Cir. 1984) 

(cleaned up) (emphasis added) (citation omitted).  

215. Executive Orders 12866 and 13563 both state that comment periods should 

generally be at least 60 days.  See 58 Fed. Reg. 51735 (Sept. 30, 1995) (“[E]ach agency should 

afford the public a meaningful opportunity to comment on any proposed regulation, which in most 

cases should include a comment period of not less than 60 days.” (emphasis added)); 76 Fed. Reg. 

3821–22 (Jan. 21, 2011) (“To the extent feasible and permitted by law, each agency shall afford 

the public a meaningful opportunity to comment through the Internet on any proposed regulation, 

with a comment period that should generally be at least 60 days.” (emphasis added)).  The proposed 

rule asks for the public’s help in “complying with the specific requirements of Executive Orders 

12866, 13563, and 14094 and their overall requirement of reducing regulatory burden that might 

result from these proposed regulations.”  88 Fed. Reg. 1,895. 

216. For these reasons, most other agencies routinely provide at least sixty days of 

commenting for major rules. 

217. Providing only thirty days for commenting on a rule with such political and 

economic significance such as this one is entirely inappropriate—and for which the Department 

offered no meaningful explanation. 

218. Here the Third Mass Cancellation Rule is both complex and enormously 

impactful—tens or hundreds of billions of dollars turn on each of its major parameters. 

219. In these circumstances, Defendants violated the APA by only providing thirty days 

for comment. 
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220. This error was prejudicial and denied the public (including Plaintiffs) an adequate

opportunity to comment on the proposed rule. 

PRAYER FOR RELIEF AND DEMAND FOR JUDGMENT 

Plaintiff States respectfully request this Court: 

a. issue an order and judgment declaring that the Third Mass Cancellation Rule

violates the separation of powers established by the U.S. Constitution;

b. issue an order and judgment declaring that the Third Mass Cancellation Rule

violates the APA because it is contrary to law, is in excess of statutory authority,

is arbitrary and capricious, is an abuse of discretion, and is without observance of

procedure required by law;

c. temporarily restrain, preliminarily enjoin, and permanently enjoin implementation

and enforcement of the Third Mass Cancellation Rule;

d. postpone the effective date of the Third Mass Cancellation Rule to preserve the

status quo and rights of Plaintiff States pending conclusion of the review

proceedings, pursuant to 5 U.S.C. § 705;

e. vacate and set aside the Third Mass Cancellation Rule, 5 U.S.C. § 706;

f. award Plaintiff States reasonable fees, costs, expenses, and disbursements,

including attorney’s fees, associated with this litigation; and

g. grant any additional and further relief as the Court may deem just and appropriate.
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The Department of Education’s mission is to promote student achievement and preparation for global competitiveness by fostering 
educational excellence and ensuring equal access.

UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF THE GENERAL COUNSEL

MEMORANDUM TO BETSY DeVOS
SECRETARY OF EDUCATION 

Re: Student Loan Principal Balance Cancellation,  
Compromise, Discharge, and Forgiveness Authority  

You have asked the Office of the General Counsel to memorialize our opinion concerning the 
Secretary’s statutory authority to cancel, compromise, discharge, or forgive, on a blanket or mass 
basis, principal balances of student loans made pursuant to Title 20, Chapter 28, Subchapter IV of the 
United States Code (“Title IV” or “HEA”), and/or to materially modify the repayment amounts or 
terms thereof ,whether due to the declared National Emergency caused by the COVID-19 pandemic, 
see Declaring a National Emergency Concerning the Novel Coronavirus Disease (COVID–19) 
Outbreak, 85 Fed. Reg. 15337 (March 18, 2020), or otherwise. 

Since March 2020, the Department has effectuated appropriate waivers of and modifications to 
the requirements and conditions of economic hardship deferments described in § 455(f)(2)(D) of the 
HEA, as codified at 20 U.S.C. § 1087e(f)(2)(D), and the HEROES Act, as codified at
20 U.S.C. § 1098bb(a)(2), and provided such deferments to borrowers as necessary to continue the 
temporary cessation of payments and the waiver of all interest on student loans held by the Department 
until January 31, 2020. See, e.g., U.S. Dep’t of Educ., Office of Federal Student Aid, Coronavirus and 
Forbearance Information for Students, Borrowers, and Parents; § 3513 of the Coronavirus Aid, Relief, 
and Economic Security Act (CARES Act), Pub. L. No. 116-136 (March 27, 2020); Mem. for the Sec’y
of Educ. regarding Continued Student Loan Payment Relief During the COVID-19 Pandemic, 85 Fed. 
Reg. 49,585 (Aug. 13, 2020); U.S. Dep’t of Educ., Off. of Postsecondary Educ., Updated Waivers and 
Modifications of Statutory and Regulatory Provisions, 85 Fed. Reg. 79,856 (Dec. 11, 2020).  At that 
time, the Secretary also considered her authority to provide blanket or mass cancellation, compromise, 
discharge, or forgiveness of the student loan principal, and/or to materially modify repayment amounts
or terms, but the Department’s Office of the General Counsel, in consultation with the Department of 
Justice’s Office of Legal Counsel, concluded she would lack statutory authority to do so. Our opinion 
has not changed.  For the reasons discussed below, we believe the Secretary does not have the statutory 
authority to cancel, compromise, discharge, or forgive, on a blanket or mass basis, principal balances 
of student loans, and/or to materially modify the repayment amounts or terms thereof. 

A. The Constitution provides “[n]o Money shall be drawn from the Treasury, but in
Consequence of Appropriations made by Law[.]” U.S. Const. art. I, § 9, cl. 7.  This Clause is intended 
“to assure that public funds will be spent according to the letter of the difficult judgments reached by 
Congress as to the common good and not according to the individual favor of Government agents or 
the individual pleas of litigants.”  Off. of Pers. Mgmt. v. Richmond, 496 U.S. 414, 428 (1990). 
Appropriations “shall be applied only to the objects for which the appropriations were made except as 
otherwise provided by law” and must be expressly stated, not inferred or implied.  31 U.S.C. §§ 
1301(a), 1301(d); see also Andrus v. Sierra Club, 442 U.S. 347, 361 (1979); United States v. 

A
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MacCollom, 426 U.S. 317, 321 (1976); U.S. Gov’t Accountability Off., Principles of Fed. 
Appropriations Law, Chapter 1, at p. 1–6 (4th ed. 2016).  The Antideficiency Act, codified at 31 U.S.C. 
§§ 1341-1342, 1349-1351, 1511-1519 (“ADA”), is one of several means by which Congress enforces
its Constitutional authority.  Also, the Federal Claims Collection Act, 31 U.S.C. § 3711, et seq.,
obligates agencies to “try to collect a claim of the United States Government for money . . . arising
out of the activities of, or referred to, the agency[.]”  31 U.S.C. § 3711(a)(1).  By controlling regulation,
the Secretary is directed to “aggressively collect all debts” and delegated limited compromise and
settlement authority. See 31 CFR 901.1(a); see also 31 U.S.C. § 3711(a)(2); 31 CFR 902.2, 902.3,
902.4.    Among other things, we must be mindful of the fact that the Executive Branch does not have
the dispensing power on its own.  Richmond, 496 U.S. at 435 (White, J. and Blackmun, J., concurring)
(citing Kendall v. United States ex rel. Stokes, 12 Pet. 524, 613, 9 L.Ed. 1181 (1838)); Angelus Milling
Co. v. Commissioner, 325 U.S. 293, 296 (1945).

B. The nature and scope of the Secretary’s HEA authority is determined by construing the
relevant statutory text in accordance with its ordinary public meaning at the time of enactment, Bostock 
v. Clayton Cnty., 140 S. Ct. 1731, 1738 (2020), in context and with consideration for the overall
statutory scheme.  Yates v. United States, 574 U.S. 528, 537–38, 40–41 (2015) (Ginsberg, J.); Davis
v. Mich. Dep’t. of Treasury, 489 U.S. 803, 809 (1989).  The statute must be construed “as a
symmetrical and coherent regulatory scheme,” and we are obligated to “fit, if possible, all parts into
an harmonious whole[.]” FDA v. Brown & Williamson Tobacco Corp., 529 U.S. 120, 133 (2000)
(citations and quotation marks omitted).  Consequently, “every word and every provision is to be given
effect. . . .None should needlessly be given an interpretation that causes it to duplicate another
provision or to have no consequence.”  Antonin Scalia & Bryan A. Garner, READING LAW: THE
INTERPRETATION OF LEGAL TEXTS 174 (2012); Circuit City Stores, Inc. v. Adams, 532 U.S. 105 (2001);
United States v. Alaska, 521 U.S. 1 (1997); Walters v. Metro. Educ. Enters., Inc., 519 U.S. 202 (1997);
Rake v. Wade, 508 U.S. 464 (1993); Kungys v. United States, 485 U.S. 759, 778 (1988) (plurality
opinion by Scalia, J.) (citing the “cardinal rule of statutory interpretation that no provision should be
construed to be entirely redundant”).

Also, we are obligated to recognize and give effect to the principle Congress “does not . . . hide 
elephants in mouseholes.”  Gonzales v. Oregon, 546 U.S. 243, 267 (2006); see also Whitman v. Am. 
Trucking Ass’ns, Inc., 531 US 457, 468 (2001); Brown & Williamson, 529 U.S. at 160.  That is, 
Congress does not impliedly delegate a policy decision of massive economic and political magnitude 
– as blanket or mass cancellation, compromise, discharge, or forgiveness of student loan principal
balances, or the material modification of the repayment terms or amounts thereof, surely would be  –
to an administrative agency. See Whitman, 531 U.S. at 468.

Finally, if an otherwise acceptable construction of a statute raises serious constitutional 
problems, and where an alternative interpretation of the statute is “fairly possible,” Crowell v. Benson, 
285 U.S. 22, 62 (1932), then the statute should be construed to avoid such problems.  Ashwander v. 
Tenn. Valley Auth., 297 U.S. 288, 341, 345–348 (1936) (Brandeis, J., concurring); see U.S. ex rel. 
Att’y Gen. v. Del. & Hudson Co., 213 U.S. 366, 408 (1909);  see also Nielsen v. Preap, 139 S. Ct. 954, 
971 (2019).   
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C. All federal student loan programs administered by the Department are funded through 
annual Congressional appropriations drawn from the Treasury.  These appropriations are conditioned 
on the Department’s faithful execution of the laws authorizing that loans be made available to eligible 
borrowers and then repaid or collected.  See 20 U.S.C. §§ 1077a, 1078, 1078-3, 1078-6, 1078-7, 1080, 
1080a, 1082, 1083, 1085, 1087e, 1087-1, 1087gg, 1091b, 1092b, 1092c, 1095a, 1098e.  Although 
Congress could enact legislation authorizing the Department to provide blanket or mass cancellation, 
compromise, discharge, or forgiveness of student loan principal balances, and/or to materially modify 
repayment amounts or terms, it has not done so.  See 20 U.S.C. §§ 1077-10 – 1077-12, 1087e(f), 
1087e(h), 1087ee, 1091b, 1098d.  Rather, Congress has explicitly authorized cancellation, 
compromise, discharge, or forgiveness, and/or material modifications to repayment amounts or terms 
only in very limited circumstances. See, e.g., 20 U.S.C. §§ 1087e(f), 1087e(h), 1094(b)(3), 1098aa, et 
seq.   

 
At the same time, Congress has delegated to the Secretary of Education certain general powers 

regarding the Family Federal Education Loan program under Part B of Title IV (“FFEL”), including 
the ability to “enforce, pay, compromise, waive, or release any right, title, claim, lien, or demand, 
however acquired, including any equity or any right of redemption.”  20 U.S.C. § 1082(a)(6).  The 
Secretary’s general powers in 20 U.S.C. § 1082(a)(6) also apply to the William D. Ford Federal Direct 
Loan Program under Part D of Title IV.  20 U.S.C. § 1087a(b)(2).   

 
This raises an obvious interpretative question – whether the general grant of authority under 

20 U.S.C. § 1082(a)(6) to “compromise, waive, or release any right, title, claim, lien, or demand” 
empowers the Secretary, on a blanket or mass basis, to cancel, compromise, discharge, or forgive 
student loan principal balances and/or to materially modify the repayment amounts or terms thereof, 
notwithstanding other, more specific Title IV provisions requiring repayment and providing for 
cancellation, compromise, discharge, forgiveness, or modification only in limited circumstances.  We 
believe reading 20 U.S.C. § 1082(a)(6) to permit the Secretary, on a blanket or mass basis, to cancel, 
compromise, discharge, or forgive student loan principal balances, or to materially modify the 
repayment amounts or terms thereof, would “be hyperliteral and contrary to common sense.”  RadLAX 
Gateway Hotel, LLC v. Amalgamated Bank, 566 U.S. 639, 645 (2012).  Title IV’s plain text and 
statutory scheme, and controlling interpretative canons, compel us to conclude Congress appropriated 
funds for student loans with the expectation that such loans would be repaid except in very specific 
circumstances.   

 
“[I]t is a commonplace of statutory construction that the specific governs the general.”  

Morales v. Trans World Airlines, Inc., 504 U.S. 374, 384 (1992).  That is particularly true where, as 
here, “Congress has enacted a comprehensive scheme and has deliberately targeted specific problems 
with specific solutions.” Varity Corp. v. Howe, 516 U.S. 489, 519 (1996) (Thomas, J., dissenting); see 
also HCSC–Laundry v. United States, 450 U.S. 1, 6 (1981) (per curiam) (the specific governs the 
general “particularly when the two are interrelated and closely positioned, both in fact being parts of 
[the same statutory scheme]”).  As Justice Scalia, writing for a unanimous Court, pointed out: 

 
The general/specific canon is perhaps most frequently applied to statutes in which a 
general permission or prohibition is contradicted by a specific prohibition or 
permission. To eliminate the contradiction, the specific provision is construed as an 
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exception to the general one. But the canon has full application as well to statutes such 
as the one here, in which a general authorization and a more limited, specific 
authorization exist side-by-side. There the canon avoids not contradiction but the 
superfluity of a specific provision that is swallowed by the general one, violat[ing] the 
cardinal rule that, if possible, effect shall be given to every clause and part of a statute. 
 

Gateway Hotel, 566 U.S. at 645(citations and quotation marks omitted) (emphasis added).   
 
Assuming arguendo that there is a policy case for student loan principal balance cancellation, 

compromise, discharge, or forgiveness by administrative decree,1 the Office of the General Counsel 
does not believe the statutory scheme fairly allows 20 U.S.C. § 1082(a)(6) to be the basis for doing 
so.  Rather, we believe 20 U.S.C. § 1082(a)(6) is best construed as a limited authorization for the 
Secretary to provide cancellation, compromise, discharge, or forgiveness only on a case-by-case basis2 
and then only under those circumstances specified by Congress.3 Attempting to shoehorn broad 
authority into 20 U.S.C. § 1082(a)(6) would create a paradigmatic “elephant in a mousehole,” swallow 
up and render surplusage many Title IV provisions, and needlessly create Spending Clause, 
Antideficiency Act, and dispensing power concerns. Whitman, 531 U.S. at 468; see also Nielsen, 139 
S. Ct. at 969; Gateway Hotel, 566 U.S. at 645; Yates, 574 U.S. at 540–41; Brown & Williamson, 521 
U.S. at 133; Richmond, 496 U.S. at 435; Benson, 285 U.S. at 62.  

 
 

1We note evidence suggesting blanket or mass loan forgiveness, especially by administrative fiat, 
would be a significantly regressive policy with significant moral hazard. See, e.g., Catherine & 
Yannelis, The Distributional Effects of Student Loan Forgiveness: University of Chicago, Becker 
Friedman Institute for Economics Working Paper No. 2020-169 (Dec. 10, 2020). 
 
2Consequently, we believe the “class action” provision of the 2016 borrower defense rule, 34 C.F.R. 
§§ 685.222(f)–(h), providing for blanket or mass cancellation, compromise, discharge, or forgiveness 
of student loan principal balances based on substantial misrepresentations, is problematic at best. 
Neither Title IV nor the Administrative Procedure Act specifically authorizes such a provision. 
   
3The Department has recognized the far outer boundary of its authority as authorizing partial 
compromise or waiver of FFEL program loans held by the Department, and only to the extent of 
providing an interest credit for a defined time period, such as during the time when a borrower defense 
application regarding such loan(s) is pending or during the weeks between the declaration of the 
COVID-19 national emergency and the passage of the CARES Act.  The Department has also 
interpreted this general power to apply in a similar way in the context of the Direct loan program and 
the Perkins loan program, based on statutory language extending “the same terms, conditions, and 
benefits” for those loans as are available for FFEL program loans. 20 U.S.C. § 1087e(a)(1) (“Unless 
otherwise specified in this part, loans made to borrowers under this part shall have the same terms, 
conditions, and benefits, and be available in the same amounts, as loans made to borrowers, and first 
disbursed on June 30, 2010, under sections 1078, 1078-2, 1078-3, and 1078-8 of this title.”); 20 U.S.C. 
§ 1087dd.  Yet even this conclusion is debatable because the Secretary’s general power to compromise 
or waive claims under the FFEL program is neither a term nor a condition nor a benefit of FFEL 
program loans. 
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D. Congress has delegated to the Secretary authority to provide specified waivers or 
modifications to Title IV federal financial student aid program statutory and regulatory requirements 
because of the declared National Emergency.  See Declaring a National Emergency Concerning the 
Novel Coronavirus Disease (COVID–19) Outbreak, 85 Fed. Reg. 15,337 (March 18, 2020).  The 
HEROES Act of 2003, codified at 20 U.S.C. § 1098aa, et seq., provides: 
 

Notwithstanding any other provision of law, unless enacted with specific reference to 
this section, the Secretary of Education . . . may waive or modify any statutory or 
regulatory provision applicable to the student financial assistance programs under title 
IV of the Act [, 20 U.S.C. §1070, et seq.,] as the Secretary deems necessary in 
connection with a war or other military operation or national emergency to provide the 
waivers or modifications authorized by paragraph (2). 

 
20 U.S.C. § 1098bb(a)(1).  However, Congress narrowly cabined the scope of the Secretary’s 
discretion.  Specifically, 20 U.S.C. § 1098bb(a)(2) provides: 
 

(2) Actions authorized. The Secretary is authorized to waive or modify any 
provision described in paragraph (1) as may be necessary to ensure that— 
 

(A) recipients of student financial assistance under title IV of the Act who are 
affected individuals are not placed in a worse position financially in relation to 
that financial assistance because of their status as affected individuals; 
 
(B) administrative requirements placed on affected individuals who are 
recipients of student financial assistance are minimized, to the extent possible 
without impairing the integrity of the student financial assistance programs, to 
ease the burden on such students and avoid inadvertent, technical violations or 
defaults; 

 
(C) the calculation of “annual adjusted family income” and “available income”, 
as used in the determination of need for student financial assistance under title 
IV of the Act for any such affected individual (and the determination of such 
need for his or her spouse and dependents, if applicable), may be modified to 
mean the sums received in the first calendar year of the award year for which 
such determination is made, in order to reflect more accurately the financial 
condition of such affected individual and his or her family; 

 
(D) the calculation under section 484B(b)(2) of the Act (20 U.S.C. 1091b(b)(2)) 
of the amount a student is required to return in the case of an affected individual 
may be modified so that no overpayment will be required to be returned or 
repaid if the institution has documented (i) the student’s status as an affected 
individual in the student’s file, and (ii) the amount of any overpayment 
discharged; and 
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(E) institutions of higher education, eligible lenders, guaranty agencies, and 
other entities participating in the student assistance programs under title IV of 
the Act that are located in areas that are declared disaster areas by any Federal, 
State or local official in connection with a national emergency, or whose 
operations are significantly affected by such a disaster, may be granted 
temporary relief from requirements that are rendered infeasible or unreasonable 
by a national emergency, including due diligence requirements and reporting 
deadlines. 

 
20 U.S.C. § 1098bb(a)(2).   

 
Plain HEA language and context strongly suggest Congress never intended the HEROES Act 

as authority for mass cancellation, compromise, discharge, or forgiveness of student loan principal 
balances, and/or to materially modify repayment amounts or terms for at least three reasons.  First, the 
Secretary’s delegated authority is limited (a) to the waiver or modification of statutory requirements 
to put individual borrowers who are “affected individuals,” defined as a person who “resides or is 
employed in an area that is declared a disaster area by any Federal, State, or local official in connection 
with a national emergency; or suffered direct economic hardship as a direct result of a war or other 
military operation or national emergency, as determined by the Secretary”, 20 U.S.C. § 1098ee(2), in 
the same position financially in relation to their Title IV loans as if the national emergency had not 
occurred; and (b) to minimize administrative requirements to “avoid inadvertent, technical violations 
or defaults,” among other things. 20 U.S.C. § 1098bb(a)(2)(A), (B).  Second, the reference to 
“defaults” in § 1098bb(a)(2)(B), and the cross-cite to § 1091b(b)(2) dealing with “return” of student 
loan funds, together provide a strong textual basis for concluding Congress intended loans to be repaid, 
even after the exercise of HEROES Act authority.  Third, the term “modify” does not authorize the 
Department to make major changes to the repayment provisions of loans made pursuant to Title IV.  
To the contrary, “modify” means “to change moderately or in minor fashion.” MCI Telecomms. Corp. 
v. Am. Telephone & Telegraph Co., 512 U.S. 218, 225 (1994) (“modify” in federal statute “has a 
connotation of increment or limitation”).  Modifying or waiving repayment amounts or materially 
altering loan terms would hardly be changing Title IV “moderately or in minor fashion.”  

 
The Department has used the HEROES Act to alter or extend certain HEA provisions in certain 

circumstances, including a National Emergency.  However, the Department has never relied on the 
HEROES Act or any other statutory, regulatory, or interpretative authority for the blanket or mass 
cancellation, compromise, discharge, or forgiveness of student loan principal balances, and/or the 
material change of repayment amounts or terms, and rightly so, for the statutory text does not permit, 
authorize, or support such action.  We believe it is impossible to escape the conclusion that Congress 
funds student loans with the expectation that such loans will be repaid in full with interest, except in 
identified circumstances, and did not authorize you to countermand or undermine that expectation.   

 
E. Given the HEA’s many specific provisions for cancellation, compromise, discharge, or 

forgiveness of student loan principal balances and/or material modifications to the repayment amounts 
or terms thereof, we believe any Executive Branch action on a blanket or mass basis, whether under 
20 U.S.C. § 1082(a)(6), the HEROES Act, or otherwise, wrongfully transforms carefully cabined HEA 
settlement authority into a general administrative dispensing power.  Zuber v. Allen, 396 U.S. 168, 
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183 (1969). “The details with which the exemptions in [the HEA] have been made preclude their 
enlargement by implication.” Addison v. Holly Hill Fruit Products, 322 U.S. 607, 618 (1944) 
(Frankfurter, J.).  Congress of course is free to amend the HEA and grant the Secretary this authority 
at any time.  But for now, Congress has made explicit statutory requirements for the cancellation, 
compromise, discharge, or forgiveness of student loan principal balances, and/or the material 
modification of the repayment amounts or terms thereof, and they must be observed.  Richmond, 496 
U.S. at 435; Angelus Milling Co., 325 U.S. at 296 (“Insofar as Congress has made explicit statutory 
requirements, they must be observed and are beyond the dispensing power of [Executive] officials.”). 

 
F. Our approach and our analysis are consistent with and supported by both controlling 

interpretative authorities and persuasive precedent concerning, inter alia, the Attorney General’s 
authority to compromise claims by the United States.  See, e.g., Authority of the United States to Enter 
Settlements Limiting the Future Exercise of Executive Branch Discretion, 23 Op. O.L.C. 126, 135, 
137–154 (1999).  For example, the Attorney General’s power to settle litigation is defined, expressly 
or implicitly, by statute and must be exercised consistent with his obligation to execute and enforce 
U.S. laws.  “The settlement power is sweeping, but the Attorney General must still exercise h[is] 
discretion in conformity with h[is] obligation to “enforce the Acts of Congress.” Id. at 135 (citations 
omitted).4   Thus, “the considerations and terms that inform and structure a settlement must be 
traceable, nonetheless, to a discernible source of statutory authority.”  Id. at 137 (emphasis added).  
Similarly, “considerations that concern more particular policy aims . . . generally must be rooted in 
the purposes of the statutes that govern the agency that has been vested by Congress with the 
policymaking discretion and on whose behalf the settlement would be effected.  It is the governing 
statutes of the agency involved in the litigation, therefore, that in many instances must provide the 
authority for a settlement.”  Id.; see also id. at 139 (“The ultimate task is to arrive at a faithful 
determination of Congress’s intent, taking into account both the purposes that underlie the Attorney 
General’s statutorily conferred settlement power and the terms and purposes of the statutes that are 
relevant to the particular matter in litigation, including the statutes that limit the discretion of the 
agency on behalf of which the Attorney General would be entering into a settlement.”).   

 
The Executive Branch’s constitutional obligation “to ‘take Care that the Laws be faithfully 

executed’ necessarily serves to limit the exercise of the Attorney General’s settlement authority so that 
it does not become a dispensing power.” Id. at 138 (citation omitted); see also Angelus Milling Co., 
325 U.S. at 296 (“Insofar as Congress has made explicit statutory requirements, they must be observed 
and are beyond the dispensing power of [Executive] officials.” ); Humphrey’s Executor v. United 
States, 295 U.S. 602 (1935).  Consequently, “the Attorney General ordinarily may not settle litigation 
on terms that would transgress valid, otherwise applicable, statutory restrictions on agency conduct,” 
and “the Attorney General generally may not settle litigation by committing the agency to consider 
the prohibited factors in future rule makings. A contrary conclusion would transform the settlement 
power into a general dispensing power with respect to those statutes that purported to govern agency 
conduct.”  26 Op. O.L.C. at 163 (citations omitted).   

 

 
4By contrast, the Secretary’s HEA settlement discretion and authority are narrow and limited, not 
sweeping and broad.  Compare Sections C and D supra (citing authorities) with 23 Op. O.L.C. at 
135–36 (citing authorities).   
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 G. Finally, even if the HEA could be fairly construed as granting the Secretary authority 
to provide blanket or mass cancellation, compromise, discharge, or forgiveness of student loan 
principal balances, and/or to materially modify the repayment amounts or terms thereof, we note the 
possibility Executive action doing so might be appropriately and necessarily considered a legislative 
rule under the Administrative Procedure Act, 5 U.S.C. § 551(4).  As such, all the requirements of 
notice and comment rulemaking under 5 U.S.C. § 553 might need to be met.  See, e.g., Motor Vehicle 
Mfrs. Ass’n v. State Farm Mutual Auto. Ins., Co., 463 U.S. 29, 43 (1983) (“an agency rule would be 
arbitrary and capricious if the agency has relied on factors which Congress has not intended it to 
consider.”).   

 
H. For these reasons, we believe the Secretary does not have statutory authority to provide 

blanket or mass cancellation, compromise, discharge, or forgiveness of student loan principal 
balances, and/or to materially modify the repayment amounts or terms thereof, whether due to the 
COVID-19 pandemic or for any other reason.   
 

Please contact us if we may be of further assistance. 
 

U.S. DEPARTMENT OF EDUCATION 
THE OFFICE OF THE GENERAL COUNSEL 
 
 
 
 
________________________________________ 
Reed D. Rubinstein 
Principal Deputy General Counsel delegated  
 the authority and duties of the General Counsel 

Reed 
Rubinstein

Digitally signed by 
Reed Rubinstein 
Date: 2021.01.12 
17:46:52 -05'00'
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1 Trends in College Pricing 2023: Data in Excel. 
Table CP–2. Available at https://
research.collegeboard.org/trends/college-pricing. 

2 https://www.cbpp.org/research/pell-grants-a- 
key-tool-for-expanding-college-access-and- 
economic-opportunity-need. 

3 https://studentaid.gov/data-center/student/ 
portfolio; https://www.census.gov/library/stories/ 
2021/08/student-debt-weighed-heavily-on-millions- 
even-before-pandemic.html; https://
www.philadelphiafed.org/-/media/frbp/assets/ 
consumer-finance/reports/cfi-sl-1-payments- 
resumption.pdf; https://www.aarp.org/money/ 
credit-loans-debt/info-2021/student-debt-crisis-for- 
older-americans.html; https://www.stlouisfed.org/ 
publications/economic-equity-insights/gender- 
racial-disparities-student-loan-debt. 

DEPARTMENT OF EDUCATION 

34 CFR Parts 30 and 682 

[Docket ID ED–2023–OPE–0123] 

RIN 1840–AD93 

Student Debt Relief for the William D. 
Ford Federal Direct Loan Program 
(Direct Loans), the Federal Family 
Education Loan (FFEL) Program, the 
Federal Perkins Loan (Perkins) 
Program, and the Health Education 
Assistance Loan (HEAL) Program 

AGENCY: Office of Postsecondary 
Education, Department of Education. 
ACTION: Notice of proposed rulemaking 
(NPRM). 

SUMMARY: The Secretary proposes to 
amend the regulations related to the 
Higher Education Act of 1965, as 
amended (HEA) to provide for the 
waiver of certain student loan debts. 

In this NPRM, the Department 
proposes regulations, in accordance 
with the Secretary’s authority to waive 
repayment of a loan provided by the 
HEA, to provide targeted debt relief as 
part of efforts to address the burden of 
student loan debt. The proposed 
regulations would modify the 
Department’s existing debt collection 
regulations to provide greater specificity 
regarding certain non-exhaustive 
situations in which the Secretary may 
exercise discretion to waive all or part 
of any debts owed to the Department. 
DATES: We must receive your comments 
on or before May 17, 2024. 
ADDRESSES: For more information 
regarding submittal of comments, please 
see SUPPLEMENTARY INFORMATION. 
Comments must be submitted via the 
Federal eRulemaking Portal at 
Regulations.gov. However, if you 
require an accommodation or cannot 
otherwise submit your comments via 
Regulations.gov, please contact Rene 
Tiongquico at (202) 453–7513 or by 
email at Rene.Tiongquico@ed.gov. 

Federal eRulemaking Portal: Please go 
to www.regulations.gov to submit your 
comments electronically. Information 
on using Regulations.gov, including 
instructions for finding a rule on the site 
and submitting comments, is available 
on the site under ‘‘FAQ.’’ In accordance 
with the Providing Accountability 
Through Transparency Act of 2023 
(Pub. L. 118–9), a summary of not more 
than 100 words in length of the 
proposed rule, in plain language, is 
posted on Regulations.gov in the 
rulemaking docket: https://
www.regulations.gov/docket/ED-2023- 
OPE-0123. 

Privacy Note: The Department’s 
policy is to generally make comments 
received from members of the public 
available for public viewing on the 
Federal eRulemaking Portal at 
Regulations.gov. Therefore, commenters 
should include in their comments only 
information about themselves that they 
wish to make publicly available. 
Commenters should not include in their 
comments any information that 
identifies other individuals or that 
permits readers to identify other 
individuals. If, for example, your 
comment describes an experience of 
someone other than yourself, please do 
not identify that individual or include 
information that would allow readers to 
identify that individual. The 
Department may not make comments 
that contain personally identifiable 
information (PII) about someone other 
than the commenter publicly available 
on Regulations.gov for privacy reasons. 
This may include comments where the 
commenter refers to a third-party 
individual without using their name if 
the Department determines that the 
comment provides enough detail that 
could allow one or more readers to link 
the information to the third-party 
individual. If your comment refers to a 
third-party individual, please refer to 
the third-party individual anonymously 
to reduce the chance that information in 
your comment could be linked to the 
third party. For example, ‘‘a former 
student with a graduate level degree’’ 
does not provide information that 
identifies a third-party individual as 
opposed to ‘‘my sister, Jane Doe, had 
this experience while attending 
University X,’’ which does provide 
enough information to identify a 
specific third-party individual. For 
privacy reasons, the Department 
reserves the right to not make available 
on Regulations.gov any information in 
comments that identifies other 
individuals, includes information that 
would allow readers to identify other 
individuals, or includes threats of harm 
to another person or to oneself. 
FOR FURTHER INFORMATION CONTACT: For 
further information related to general 
waivers and length of time in 
repayment, contact Richard Blasen at 
(202) 987–0315 or by email at
Richard.Blasen@ed.gov. For further
information related to current balances
that exceed original amounts borrowed,
contact Bruce Honer at (202) 987–0750
or by email at Bruce.Honer@ed.gov. For
further information related to waiver
eligibility based on repayment plan and
targeted debt relief, contact Vanessa
Freeman at (202) 987–1336 or by email
at Vanessa.Freeman@ed.gov. For further

information related to secretarial actions 
and Gainful Employment programs with 
low financial value, contact Rene 
Tiongquico at (202) 453–7513 or by 
email at Rene.Tiongquico@ed.gov. For 
further information related to FFEL 
Program loans, contact Brian Smith at 
(202) 987–0385 or by email at
Brian.Smith@ed.gov.

If you are deaf, hard of hearing, or 
have a speech disability and wish to 
access telecommunications relay 
services, please dial 7–1–1. 
SUPPLEMENTARY INFORMATION: 

Executive Summary 
Since 1980, the total cost to receive a 

four-year postsecondary credential has 
nearly tripled, even after accounting for 
inflation.1 Pell Grants once covered 
nearly 80 percent of the cost of a four- 
year public college degree for students 
from low- and middle-income families, 
but now they only cover a third of those 
costs.2 This price growth has 
dramatically increased the need for 
students to secure student loans, 
particularly Federal student loans from 
the Department, to cover their 
educational costs. The gap between 
prices and income means that many 
students from low- and middle-income 
families have to borrow Federal student 
loans in addition to grants and out-of- 
pocket spending so they can earn a 
postsecondary credential. These trends 
have resulted in cumulative Federal 
loan debt of $1.6 trillion and rising for 
more than 43 million borrowers, which 
has placed a significant financial burden 
upon middle-income borrowers and has 
had an even more devastating impact on 
vulnerable low-income borrowers.3 

After convening the Student Loan 
Debt Relief negotiated rulemaking 
committee (Committee) and reaching 
consensus on various issues discussed 
in this NPRM, the Department proposes 
regulations, in accordance with the 
Secretary’s authority to waive 
repayment of a loan provided by section 
432(a) of the HEA, to provide debt relief 
targeted to address certain specific 
circumstances as part of a 
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comprehensive effort to address the 
burden of Federal student loan debt. 
The proposed regulations would modify 
the Department’s existing debt 
collection regulations to provide greater 
specificity regarding the Secretary’s 
discretion to waive Federal student loan 
debt and specify the Secretary’s 
authority to waive all or part of any 
debts owed to the Department based on 
a number of different circumstances, 
such as growth in a borrower’s loan 
balance beyond what was owed upon 
entering repayment, the amount of time 
since the loan first entered repayment, 
whether the borrower meets certain 
criteria for loan forgiveness or discharge 
under existing authority, and whether a 
loan was obtained to attend an 
institution or program that was subject 
to secretarial actions, that closed prior 
to secretarial actions, or was associated 
with closed Gainful Employment 
programs with high debt-to-earnings 
rates or low median earnings. 

Summary of Select Provisions of This 
Regulatory Action 

The Department proposes to amend 
subparts A, C, E, and F of 34 CFR part 
30 and to add a new subpart G. The 
Department also proposes to amend part 
682 by adding a new § 682.403. 

These proposed regulations, in 
accordance with the HEA, would 
specify the Secretary’s discretionary 
authority to waive repayment of the 
following amounts: 

• The full amount by which the
current outstanding balance on a loan 
exceeds the amount owed when the 
loan entered repayment for loans being 
repaid on any Income-Driven 
Repayment (IDR) plan if the borrower’s 
income is at or below $120,000 if the 
borrower’s filing status is single or 
married filing separately, $180,000 if a 
borrower files as head of household, or 
$240,000 if the borrower is married and 
files a joint Federal tax return or the 
borrower files as a qualifying surviving 
spouse (§ 30.81). 

• Up to $20,000 or the amount by
which the current outstanding balance 
on a borrower’s loan exceeds the 
balance owed upon entering repayment 
(§ 30.82).

• The outstanding balance of a loan
taken out to pay for the borrower’s 
undergraduate education, or a Federal 
Consolidation Loan or a Direct 
Consolidation Loan that only repaid 
loans received for a borrower’s 
undergraduate education, that first 
entered repayment on or before July 1, 
2005 (§ 30.83). 

• The outstanding balance of loans
that first entered repayment on or before 
July 1, 2000, if the borrower has any 

loans obtained for study other than 
undergraduate study (§ 30.83). 

• The outstanding balance of a loan
for borrowers who would be otherwise 
eligible for forgiveness under an IDR 
plan or an alternative repayment plan 
but who are not currently enrolled in 
such a plan (§ 30.84). 

• The outstanding balance of a loan
for borrowers determined to be 
otherwise eligible for loan discharge, 
cancellation, or forgiveness, but who 
did not successfully apply (§ 30.85). 

• The outstanding balance of a loan
obtained to pay the cost of attending an 
institution or program where the 
Secretary or other authorized 
Department official has issued a final 
decision, denial of recertification, or 
determination that terminates or 
otherwise ends the institution’s or 
program’s title IV eligibility due at least 
in part to the institution’s or program’s 
failure to meet required accountability 
standards based on student outcomes or 
to its failure to provide sufficient 
financial value to students (§ 30.86). 

• The outstanding balance of a loan
obtained to pay the cost of attending an 
institution or program that closed and 
the Secretary or other Department 
official has determined the institution or 
program failed, for at least one year, to 
meet an accountability standard based 
on student outcomes, or failed to deliver 
sufficient financial value to students 
and there was a pending program 
review, investigation, or other 
Department action at the time of closure 
(§ 30.87).

• The outstanding balance of a loan
that is associated with enrollment in a 
Gainful Employment (GE) program that 
has closed and prior to closure had high 
debt-to-earnings rates or low median 
earnings rates (§ 30.88). 

• In the case of FFEL Program loans
held by a private loan holder or a 
guaranty agency, the outstanding 
balance of a FFEL Program loan when 
a loan first entered into repayment on or 
before July 1, 2000; when the borrower 
is otherwise eligible for, but has not 
successfully applied for, a closed school 
discharge; or when the borrower 
attended an institution that lost its title 
IV eligibility due to a high cohort 
default rate (CDR), if the borrower was 
included in the cohort whose debt was 
used to calculate the CDR or rates that 
were the basis for the institution’s loss 
of eligibility (§ 682.403). 

Costs and Benefits: As further detailed 
in the Regulatory Impact Analysis (RIA), 
the proposed regulations would specify 
the Secretary’s authority to grant 
waivers that would have significant 
effects on borrowers, the Department, 
and taxpayers. For borrowers for whom 

the Secretary chooses to exercise his 
authority, the draft rules would provide 
significant benefits by waiving all or a 
portion of their repayment obligations. 
In cases where the Secretary decides to 
waive the entire outstanding balance of 
a loan, borrowers receiving such 
waivers would benefit from no longer 
having to repay their debt and no longer 
being at risk of delinquency or default. 
The debts that could be waived in their 
entirety under this proposed NPRM 
have the following characteristics: they 
are generally older; otherwise eligible 
for forgiveness, but the borrower has not 
currently enrolled in or successfully 
applied to receive relief; or were taken 
out to attend programs or institutions 
that failed to provide sufficient financial 
value as indicated by certain outcomes 
and conditions. Borrowers who may 
receive a waiver of some of their loan 
balances would benefit by seeing their 
total outstanding balance reduced, 
which would help with their ability to 
repay their loans in full in a reasonable 
period of time. 

The Department would also benefit if 
the Secretary chose to exercise his 
discretion to issue waivers proposed in 
these draft rules. These benefits would 
largely come from no longer incurring 
costs to service or collect on loans that 
are unlikely to be otherwise repaid in 
full in a reasonable period. 

The costs in this rule would largely 
come from the transfers between the 
Department and borrowers that would 
occur if the Secretary chose to use his 
discretion to issue waivers. There would 
also be some administrative costs borne 
by the Department to implement the 
proposed regulations. As detailed in 
Table 4.1 of the RIA, the net budget 
impacts across all loan cohorts through 
2034 for each of the proposed changes 
are estimated to be as follows: 

• $13.8 billion for the provision
related to time since the loan first 
entered repayment (§ 30.83). 

• $8.6 billion for the provision related
to borrowers who are eligible for 
forgiveness based upon a repayment 
plan (§ 30.84). 

• $15 million for the provision
related to borrowers who took out loans 
during cohorts that caused a school to 
lose access to aid due to high cohort 
default rates (CDRs) as described in 
§ 30.86.

• $7.6 billion for the provision related
to borrowers who are eligible for a 
closed school loan discharge but have 
not successfully applied (§ 30.85). 

• $27.2 billion for the provision
related to borrowers who attended a 
gainful employment program that lost 
access to aid or closed (§§ 30.86 through 
30.88). 
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4 Section 432(a)(6) is in, and explicitly applies to, 
Part B, which establishes the FFEL program. In 
creating the Direct Loan program, Congress 
established parity between the FFEL and Direct 
Loan program, providing that Federal Direct Loans 
‘‘have the same terms, conditions, and benefits as 
loans made to borrowers’’ under the FFEL program. 
20 U.S.C. 1087a(b)(2). See Sweet v. Cardona, 641 
F.Supp.3d 814, 823–825 (ND Cal., 2022); 
Weingarten v. DOE, 468 F.Supp.3d 322, 328 (D.D.C. 
2020); McCain v. US, 2011 WL 2469828 (Ct.Cl. 
2011). The legislative history of the Direct Loan 
program shows that 20 U.S.C. 1087a(b)(2) is broadly 
read to apply the provisions of the FFEL statutory 
provisions to Direct Loan except as provided by 
statute or inconsistent with the different structure 
of the Direct Loan program. For example, the Direct 
Loan program provides total and permanent 
disability discharges, closed school loan discharges 
and forbearances to borrowers although none of 
those are mentioned in the Direct Loan statutory 
provisions. 

5 When transferring the HEAL loan program to the 
Department, Congress explicitly stated that the 
Secretary’s powers with respect to collecting FFEL 
loans extend to HEAL loans. See Division H, title 
V, section 525(d) of the Consolidated 
Appropriations Act, 2014 (Pub. L. 113–76) 
(Consolidated Appropriations Act, 2014). The 
Secretary’s waiver authority under section 432(a)(6) 
of the HEA extends to HEAL loans. 

• $11.0 billion for the provision 
related to borrowers whose current 
balance exceeds the amount owed upon 
entering repayment and are on IDR plan 
with income below certain thresholds 
(§ 30.81). 

• $62.1 billion for the provision 
related to borrowers whose current 
balance exceeds the amount owed upon 
entering repayment (§ 30.82). 

• $17.1 billion for the provisions 
related to borrowers with commercial 
FFEL loans that first entered repayment 
25 years ago; who are eligible for a 
closed school discharge but have not 
applied; or who received loans to attend 
a school that lost access to aid due to 
high CDRs (682.403). 

Invitation to Comment: We invite you 
to submit comments regarding these 
proposed regulations. For your 
comments to have maximum effect in 
developing the final regulations, we 
urge you to clearly identify the specific 
section or sections of the proposed 
regulations that each of your comments 
addresses and to arrange your comments 
in the same order as the proposed 
regulations. The Department will not 
accept comments submitted after the 
comment period closes. Please submit 
your comments only once so that we do 
not receive duplicate copies. 

The following tips are meant to help 
you prepare your comments and 
provide a basis for the Department to 
respond to issues raised in your 
comments in the notice of final 
regulations (NFR): 

• Be concise but support your claims. 
• Explain your views as clearly as 

possible and avoid using profanity. 
• Refer to specific sections and 

subsections of the proposed regulations 
throughout your comments, particularly 
in any headings that are used to 
organize your submission. 

• Explain why you agree or disagree 
with the proposed regulatory text and 
support these reasons with data-driven 
evidence, including the depth and 
breadth of your personal or professional 
experiences. 

• Where you disagree with the 
proposed regulatory text, suggest 
alternatives, including regulatory 
language, and your rationale for the 
alternative suggestion. 

• Do not include personally 
identifiable information (PII) such as 
Social Security numbers or loan account 
numbers for yourself or for others in 
your submission. Should you include 
any PII in your comment, such 
information may be posted publicly. 

• Do not include any information that 
directly identifies or could identify 
other individuals or that permits readers 
to identify other individuals. Your 

comment may not be posted publicly if 
it includes PII about other individuals. 

Mass Writing Campaigns: In instances 
where individual submissions appear to 
be duplicates or near duplicates of 
comments prepared as part of a writing 
campaign, the Department will post one 
representative sample comment along 
with the total comment count for that 
campaign to Regulations.gov. The 
Department will consider these 
comments along with all other 
comments received. 

In instances where individual 
submissions are bundled together 
(submitted as a single document or 
packaged together), the Department will 
post all of the substantive comments 
included in the submissions along with 
the total comment count for that 
document or package to 
Regulations.gov. A well-supported 
comment is often more informative to 
the agency than multiple form letters. 

Public Comments: The Department 
invites you to submit comments on all 
aspects of the proposed regulatory 
language specified in this NPRM in 
§§ 30.1, 30.9, 30.20, 30.23, 30.25, 30.27, 
30.29, 30.30, 30.33, 30.62, 30.70, 30.80– 
30.89, and 682.403, the Regulatory 
Impact Analysis, and Paperwork 
Reduction Act sections. 

The Department may, at its discretion, 
decide not to post or to withdraw 
certain comments and other materials 
that are computer-generated. Comments 
containing the promotion of commercial 
services or products and spam will be 
removed. 

We may not address comments 
outside of the scope of these proposed 
regulations in the NFR. Generally, 
comments that are outside of the scope 
of these proposed regulations are 
comments that do not discuss the 
content or impact of the proposed 
regulations or the Department’s 
evidence or reasons for the proposed 
regulations, which includes any 
comments related to the Department’s 
negotiated rulemaking for borrowers 
experiencing hardship. 

Comments that are submitted after the 
comment period closes will not be 
posted to Regulations.gov or addressed 
in the NFR. 

Comments containing personal threats 
will not be posted to Regulations.gov 
and may be referred to the appropriate 
authorities. 

We invite you to assist us in 
complying with the specific 
requirements of Executive Orders 
12866, 13563, 14094 and their overall 
requirement of reducing regulatory 
burden that might result from these 
proposed regulations. Please let us 
know of any further ways we could 

reduce potential costs or increase 
potential benefits while preserving the 
effective and efficient administration of 
the Department’s programs and 
activities. 

During and after the comment period, 
you may inspect public comments about 
these proposed regulations by accessing 
Regulations.gov. 

Assistance to Individuals with 
Disabilities in Reviewing the 
Rulemaking Record: On request, we will 
provide an appropriate accommodation 
or auxiliary aid to an individual with a 
disability who needs assistance to 
review the comments or other 
documents in the public rulemaking 
record for these proposed regulations. If 
you want to schedule an appointment 
for this type of accommodation or 
auxiliary aid, please contact the 
Information Technology Accessibility 
Program Help Desk at ITAPSupport@
ed.gov to help facilitate. 

Background 
Section 432(a) of the HEA describes 

the legal powers and responsibilities of 
the Secretary of Education that are 
relevant to this rulemaking. In 
particular, section 432(a)(6) provides 
that, ‘‘in the performance of, and with 
respect to, the functions, powers and 
duties, vested in him by this part, the 
Secretary may enforce, pay, 
compromise, waive, or release any right, 
title, claim, lien, or demand, however 
acquired, including any equity or any 
right of redemption.’’ These provisions 
apply to the FFEL, Direct Loan 4 and 
HEAL programs.5 

The Department’s statutory waiver 
authority dates back to the enactment of 
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6 See Public Law 89–29, 79 Stat. 1246 (Nov. 8, 
1965). 

7 Waiving the Department’s right to repayment of 
all or part of a debt correspondingly releases the 
borrower of further liability on account of all or part 
of that debt. 8 88 FR 60163 (August 31, 2023). 

the Higher Education Act in 1965.6 The 
Department has historically viewed its 
waiver authority as permitting the 
Secretary to waive the Department’s 
right to require repayment of a debt 7 
when doing so advances the goals of the 
title IV programs and functions, while 
also aligning with the HEA’s overall 
statutory parameters and principles. 
Having such bounded flexibility is 
critical for the Department’s 
administration of the comprehensive 
and complex student loan programs 
wherein there are unforeseen challenges 
that arise and, absent waiver, such 
challenges could interfere with the 
Secretary’s ability to effectively and 
efficiently administer the title IV 
programs. 

The Department’s waiver authority 
operates within the context of the HEA’s 
goals and also the principles that govern 
waiver more broadly. Some agencies 
that exercise waiver authority consider 
whether collection of debts would be 
against equity and good conscience or 
the best interest of the United States, 
thereby implicating general principles 
of government debt collection. Agencies 
have also articulated numerous factors 
that may weigh in favor of waiving an 
individual’s debt, including when 
collection would defeat the purpose of 
the benefit program or impose financial 
hardship, among other considerations. 

On June 30, 2023, the Department 
announced that it would conduct a 
negotiated rulemaking process to 
specify the Secretary’s use of the 
authority to waive loan debts under 
section 432(a) of the HEA. This NPRM 
reflects regulations discussed during 
that process and would allow the 
Secretary to address significant 
challenges identified with student loan 
repayment that implicate considerations 
of equity and fairness, as well as a 
borrower’s inability to repay their loans 
in full within a reasonable period or 
circumstances where the costs of 
enforcing the debt exceed the expected 
benefits of continued collection. In 
particular, this NPRM focuses on issues 
related to circumstances— 

• When borrowers’ balances have 
grown beyond what they originally 
owed at the start of repayment. 

• When loans first entered repayment 
at least two decades ago. 

• When a borrower is eligible for 
forgiveness or a discharge opportunity 
but has not successfully applied for 
such relief or enrolled in the repayment 

plan that would provide that forgiveness 
or discharge opportunity. 

• When a borrower received loans for 
attendance in a program or at an 
institution that has since lost access to 
Federal aid because it failed to meet 
required student outcomes standards, 
was subject to an action by the Secretary 
due to failing to provide sufficient 
financial value or closed after failing 
required student outcomes metrics or 
the initiation of a Secretarial action 
process. 

These proposed provisions account 
for particular challenges facing 
individual borrowers, while also 
recognizing that many borrowers are 
similarly situated in experiencing such 
circumstances. The Department has a 
longstanding view and practice of 
providing appropriate relief when it 
identifies specific circumstances that 
warrant relief and those circumstances 
affect multiple borrowers. Such relief, 
on an automated or individual basis, is 
appropriate when such individuals’ 
circumstances share the features 
relevant for determining relief. This 
approach comports with the HEA’s 
statutory requirements and can also 
help to improve administrative 
efficiency and provide consistency 
across borrowers. 

Public Participation 

On July 6, 2023, the Department 
published a notice in the Federal 
Register (88 FR 43069) announcing our 
intent to establish a negotiated 
rulemaking committee to prepare 
proposed regulations pertaining to the 
Secretary’s authority under section 
432(a) of the HEA, which relates to the 
modification, waiver, or compromise of 
loans. 

On July 18, 2023, the Department held 
a virtual public hearing at which 
individuals and representatives of 
interested organizations provided 
advice and recommendations relating to 
the topic of proposed regulations on the 
modification, waiver, or compromise of 
loans. The Department has significantly 
engaged the public in developing this 
NPRM, including through review of oral 
comments made by the public during 
the public hearing and written 
comments submitted between July 6, 
2023, and July 20, 2023. You may view 
the written comments submitted in 
response to the July 6, 2023, Federal 
Register notice on the Federal 
eRulemaking Portal at Regulations.gov, 
within docket ID ED–2023–OPE–0123. 
Instructions for finding comments are 
also available on the site under ‘‘FAQ.’’ 
Transcripts of the public hearings may 
be accessed at https://www2.ed.gov/ 

policy/highered/reg/hearulemaking/ 
2023/index.html. 

The Department also held three 
negotiated rulemaking sessions of two 
days each. During each daily negotiated 
rulemaking session, we provided an 
opportunity for public comment and 
expanded that time to one hour for the 
second and third sessions. The 
Department held a fourth two-day 
session in February 2024 to discuss the 
separate issue of possible hardship 
criteria for discharge and the public had 
an opportunity to comment on the first 
day of that session. Additionally, non- 
Federal negotiators shared feedback 
from their stakeholders with the 
negotiating committee. 

Negotiated Rulemaking 
Section 492 of the HEA, 20 U.S.C. 

1098a, requires the Secretary to obtain 
public involvement in the development 
of proposed regulations affecting 
programs authorized by title IV of the 
HEA. After obtaining extensive input 
and recommendations from the public, 
including individuals and 
representatives of groups involved in 
the title IV, HEA programs, the 
Secretary, in most cases, must engage in 
the negotiated rulemaking process 
before publishing proposed regulations 
in the Federal Register. If negotiators 
reach consensus on the proposed 
regulations, the Department agrees to 
publish without substantive alteration a 
defined group of regulations on which 
the negotiators reached consensus— 
unless the Secretary reopens the process 
or provides a written explanation to the 
participants stating why the Secretary 
has decided to depart from the 
agreement reached during negotiations. 
Further information on the negotiated 
rulemaking process can be found at: 
https://www2.ed.gov/policy/highered/ 
reg/hearulemaking/2023/index.html. 

On August 31, 2023, the Department 
published a notice in the Federal 
Register 8 announcing its intention to 
establish the Committee to prepare 
proposed regulations for the title IV, 
HEA programs. The notice set forth a 
schedule for Committee meetings and 
requested nominations for individual 
negotiators to serve on the negotiating 
committee. In the notice, we announced 
the topics that the Committee would 
address. 

The Committee included the 
following members, representing their 
respective constituencies: 

• Civil Rights Organizations: Wisdom 
Cole, NAACP, and India Heckstall 
(alternate), Center for Law and Social 
Policy. 
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• Legal Assistance Organizations that 
Represent Students or Borrowers: Kyra 
Taylor, National Consumer Law Center, 
and Scott Waterman (alternate), Student 
Loan Committee of the National 
Association of Chapter 13 Trustees. 

• State Officials, including State 
higher education executive officers, 
State authorizing agencies, and State 
regulators of institutions of higher 
education: Lane Thompson, Oregon 
DCBS—Division of Financial 
Regulation, and Amber Gallup 
(alternate), New Mexico Higher 
Education Department. 

• State Attorneys General: Yael 
Shavit, Office of the Massachusetts 
Attorney General, and Josh Divine 
(alternate), Missouri Attorney General’s 
Office who withdrew from the 
committee during the third session. 

• Public Institutions of Higher 
Education, Including Two-Year and 
Four-Year Institutions: Melissa Kunes, 
The Pennsylvania State University, and 
J.D. LaRock (alternate), North Shore 
Community College. 

• Private Nonprofit Institutions of 
Higher Education: Angelika Williams, 
University of San Francisco, and Susan 
Teerink (alternate), Marquette 
University. 

• Proprietary Institutions: Kathleen 
Dwyer, Galen College of Nursing, and 
Belen Gonzalez (alternate), Mech-Tech 
College. 

• Historically Black Colleges and 
Universities, Tribal Colleges and 
Universities, and Minority Serving 
Institutions (institutions of higher 
education eligible to receive Federal 
assistance under title III, parts A and F, 
and title V of the HEA): Sandra Boham, 
Salish Kootenai College, and Carol 
Peterson (alternate), Langston 
University. 

• Federal Family Education Loan 
(FFEL) Lenders, Servicers, or Guaranty 
Agencies: Scott Buchanan, Student Loan 
Servicing Alliance, and Benjamin Lee 
(alternate), Ascendium Education 
Solutions, Inc. 

• Student Loan Borrowers Who 
Attended Programs of Two Years or 
Less: Ashley Pizzuti, San Joaquin Delta 
College, and David Ramirez (alternate), 
Pasadena City College. 

• Student Loan Borrowers Who 
Attended Four-Year Programs: Sherrie 
Gammage, The University of New 
Orleans, and Sarah Christa Butts 
(alternate), University of Maryland. 

• Student Loan Borrowers Who 
Attended Graduate Programs: Richard 
Haase, State University of New York at 
Stony Brook, and Dr. Jalil Bishop 
(alternate), University of California, Los 
Angeles. 

• Currently Enrolled Postsecondary 
Education Students: Jada Sanford, 
Stephen F. Austin University, and 
Jordan Nellums (alternate), University of 
Texas. 

• Consumer Advocacy Organizations: 
Jessica Ranucci, New York Legal 
Assistance Group, and Ed Boltz 
(alternate), Law Offices of John T. 
Orcutt, P.C. 

• Individuals with Disabilities or 
Organizations Representing Them: John 
Whitelaw, Community Legal Aid 
Society Inc., and Waukecha Wilkerson 
(alternate), Sacramento State University. 

• U.S. Military Service Members, 
Veterans, or Groups Representing Them: 
Vincent Andrews, Veteran. Originally 
the alternate, Mr. Andrews became the 
primary negotiator for this constituency 
group after Michael Jones withdrew 
from the Committee. 

• Federal Negotiator: Tamy 
Abernathy, U.S. Department of 
Education. 

At its first meeting, the Committee 
reached agreement on its protocols and 
proposed agenda. The protocols 
provided, among other things, that the 
Committee would operate by consensus. 
The protocols defined consensus as no 
dissent by any negotiator of the 
Committee for the committee to be 
considered to have reached agreement 
and noted that consensus votes would 
be taken on each separate part of the 
proposed rules. 

The Committee reviewed and 
discussed the Department’s drafts of 
regulatory language and alternative 
language and suggestions proposed by 
negotiators. 

At its third meeting in December 
2023, the Committee reached consensus 
on proposed regulations addressing the 
Secretary’s authority to waive loan 
debts—when a loan is eligible for 
forgiveness based upon repayment plan 
but the borrower is not currently 
enrolled in such plan; based upon 
Secretarial actions; following a closure 
prior to Secretarial actions; or obtained 
for attendance in closed GE programs 
with high debt-to-earnings rates or low 
median earnings. In addition, the 
Committee reached consensus on two 
provisions for waivers that would apply 
only to FFEL Program loans held by a 
loan holder or guaranty agency: Those 
based on a determination that a 
borrower has not successfully applied 
for a closed school discharge but 
otherwise meets the eligibility 
requirements for such a discharge, and 
cases where a borrower received a loan 
for attendance at an institution that lost 
title IV eligibility due to high CDRs. 

This NPRM includes proposed 
regulations on these consensus items, 

identified in the summary of proposed 
regulations section, as well as the 
remaining items on the Committee’s 
agenda, summarized generally above. 
The Department convened a fourth 
session of the negotiating committee on 
February 22 and 23, 2024, focused on 
discussing proposed regulations related 
to possible waivers for borrowers facing 
hardship. Proposed regulations for 
waivers for hardship are not included in 
this NPRM. 

For more information on the 
negotiated rulemaking sessions, 
including the work of the 
Subcommittee, please visit: https://
www2.ed.gov/policy/highered/reg/ 
hearulemaking/2023/index.html. 

Summary of Proposed Changes 
These proposed regulations would— 
• Modify §§ 30.70(a)(1) and 

30.70(c)(1) to specify that, when 
compromising a debt or when 
terminating or suspending collection of 
a debt, the Secretary may use the 
Federal Claims Collection Standards 
(FCCS). 

• Add § 30.80 specifying the 
Secretary’s authority to waive all or part 
of any debts owed to the Department, 
including, but not limited to, waivers 
under §§ 30.81 through 30.88. 

• Add § 30.81 specifying the 
Secretary’s authority to provide a one- 
time waiver of the amount by which the 
borrower’s current loan has an 
outstanding principal balance exceeding 
the amount owed when the loan first 
entered repayment if they are enrolled 
in an IDR plan and their income is less 
than or equal to $120,000 if the 
borrower’s filing status is single or 
married filing separately; $180,000 if the 
borrower’s filing status is head of 
household; or $240,000 if their tax filing 
status is married filing jointly or 
qualifying surviving spouse. 

• Add § 30.82 specifying the 
Secretary’s authority to provide a one- 
time waiver of the lesser of $20,000 or 
the amount by which a borrower’s 
current loan balance exceeds the 
balance owed when the borrower 
entered repayment. 

• Add § 30.83 specifying the 
Secretary’s authority to waive the 
outstanding balance when a borrower 
who only has student loans for the 
borrower’s undergraduate studies first 
entered repayment on or before July 1, 
2005 (20 years) or on or before July 1, 
2000 (25 years) when a borrower has 
student loans other than loans for the 
borrower’s undergraduate studies. 

• Add § 30.84 specifying the 
Secretary’s authority to waive the 
outstanding balance of a loan when a 
borrower is not currently enrolled in an 
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IDR plan, but otherwise meets the 
criteria for forgiveness under an IDR 
plan. 

• Add § 30.85 specifying the 
Secretary’s authority to waive the 
outstanding balance of a loan when a 
borrower has not applied for, or not 
successfully applied for, any loan 
discharge, cancellation, or forgiveness 
opportunity under parts 682 or 685, but 
otherwise meets the eligibility criteria 
for discharge, cancellation, or 
forgiveness. 

• Add § 30.86 specifying the 
Secretary’s authority to waive the 
outstanding balance of a loan obtained 
to attend an institution or program 
where the Secretary or other authorized 
Department official has issued a final 
decision, denial of recertification, or 
determination that terminates or 
otherwise ends its title IV eligibility due 
at least in part to the institution’s or 
program’s failure to meet required 
accountability standards based on 
student outcomes or to its failure to 
provide sufficient financial value to 
students. 

• Add § 30.87 specifying the 
Secretary’s authority to waive the 
outstanding balance of a loan obtained 
to attend a program or an institution 
that closed and the Secretary has 
determined the institution or program 
has not met for at least one year an 
accountability standard based on 
student outcomes; or failed to provide 
sufficient financial value to students 
and was subject to a program review, 
investigation, or any other Department 
action that remained unresolved at the 
time of closure. 

• Add § 30.88 specifying the 
Secretary’s authority to waive the 
outstanding balance of a loan received 
by a borrower associated with 
enrollment in a GE program that has 
closed and prior to closure either had a 
high debt-to-earning rate or low median 
earnings, or was at a GE program where 
the Department did not produce debt-to- 
earnings and earnings premium 
measures but the institution closed and 
prior to the closure received a majority 
of funds from programs with high debt- 
to-earnings or low median earnings. 

• Add § 682.403(a) outlining the 
procedures under which the Secretary 
determines that a FFEL Program loan 
held by a lender or guaranty agency 
qualifies for a waiver, the waiver claim 
is processed, and the Secretary grants 
the waiver. 

• Add § 682.403(b)(1) specifying the 
Secretary’s authority to waive the 
outstanding balance of a FFEL Program 
loan if the loan first entered repayment 
in 2000 or earlier. 

• Add § 682.403(b)(2) specifying the 
Secretary’s authority to waive the 
outstanding balance of a FFEL Program 
loan if the borrower has not applied for, 
or not successfully applied for, but 
otherwise meets the eligibility 
requirements for a closed school 
discharge. 

• Add § 682.403(b)(3) specifying the 
Secretary’s authority to waive the 
outstanding balance of a FFEL Program 
loan if the loan was received for 
attendance at an institution that lost its 
eligibility to participate in a title IV, 
HEA program because of its high CDRs. 

• Add §§ 682.403(c), 682.403(d), and 
682.403(e) describing the waiver claim 
filing process for a lender, guaranty 
agency, and the Department. 

• Add § 682.403(f) specifying that if 
the conditions for a waiver are met but 
the loan has been repaid by a Federal 
Consolidation Loan that has an 
outstanding balance, the Secretary may 
waive the portion of the outstanding 
balance of the consolidation loan 
attributable to such a loan once the loan 
has been assigned to the Secretary. 

• Make conforming changes to 
§§ 30.1(c), 30.62(a), and 30.70(e)(1) 
based on revisions to the sections noted 
above. 

Significant Proposed Regulations 

We discuss substantive issues under 
the sections of the proposed regulations 
to which they pertain. Generally, we do 
not address proposed regulatory 
provisions that are technical or 
otherwise minor in effect. For each 
section of the regulations discussed, we 
include the statutory citation, the 
current regulations being revised (if 
applicable), the new proposed 
regulatory text, and the reasons for why 
we proposed to add new regulatory text 
or revise the existing regulatory text. 

34 Part 30—Debt Collection 

Subparts A, C, E, and F (§§ 30.1(c), 
30.62(a), 30.70(a)(1), 30.70(c)(1) and 
30.70(e)(1)) 

Statute: Section 432(a) of the HEA (20 
U.S.C. 1082(a)) provides that in the 
performance of, and with respect to, the 
functions, powers, and duties, vested in 
him by this part, the Secretary may 
enforce, pay, compromise, waive, or 
release any right, title, claim, lien, or 
demand, however acquired, including 
any equity or any right of redemption. 

Current Regulations: Section 30.1(c) 
contains the procedures that the 
Secretary may use in collecting on a 
debt owed to the United States. 

Section 30.62(a) provides that for a 
debt based on a loan, the Secretary may 
refrain from collecting interest or 

charging administrative costs or 
penalties to the extent that compromise 
of these amounts is appropriate under 
the standards for compromise of a debt 
contained in 31 CFR part 902, which 
were formerly contained in 4 CFR part 
103. 

Sections 30.70(a)(1) and 30.70(c)(1) 
specify that the Secretary uses the 
standards in the FCCS to determine 
whether compromise of a debt, or 
suspension or termination of a debt, is 
appropriate. 

Section 30.70(e)(1) provides that the 
Secretary may compromise a debt in any 
amount or suspend or terminate 
collection of a debt in any amount, if the 
debt arises under the FFEL Program 
authorized under title IV, part B, of the 
HEA, the Direct Loan Program 
authorized under title IV, part D of the 
HEA, or the Perkins Loan Program 
authorized under title IV, part E, of the 
HEA. 

Proposed Regulations: These 
proposed regulations would identify 
certain conditions under which the 
Secretary may waive debt, identify the 
loan programs eligible for such waivers, 
clarify the existing compromise 
provisions, correct outdated references, 
and remove obsolete references. These 
regulations do not alter the scope of the 
Secretary’s authority under Section 
432(a) of the HEA. Relatedly, the non- 
exhaustive waiver provisions neither 
limit the Secretary’s discretion to waive 
debt in other circumstances permitted 
under Section 432(a) nor do they require 
the Secretary to undergo rulemaking 
before taking any action authorized 
under Section 432(a). Nevertheless, by 
providing greater clarity regarding the 
Secretary’s waiver authority, these 
regulations are beneficial to inform the 
public about how the Secretary may 
exercise waiver in a consistent manner 
to provide appropriate relief to 
borrowers in accordance with the 
provisions and purposes of the HEA. 

Proposed § 30.1(c)(7) would provide 
that the Secretary may waive repayment 
of a debt under subpart G of 34 CFR part 
30. Proposed § 30.62(a) would add to 
the current compromise provisions 
language that would allow the Secretary 
to waive the collection of interest or 
charging administrative costs or 
penalties on a loan in accordance with 
§ 30.80. Proposed §§ 30.70(a)(1) and 
30.70(c)(1) would specify that, when 
compromising a debt or when 
suspending or terminating a debt, the 
Secretary ‘‘may’’ use the FCCS. 
Proposed § 30.70(e)(1) would add HEAL 
Program loans to the list of loan types 
for which the Secretary may 
compromise a debt or suspend or 
terminate collection of a debt. 
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9 See 81 FR 39330 (June 16, 2016); 81 FR 75926 
(November 1, 2016). 

10 When the FCCA was enacted in 1966, it stated 
that ‘‘[n]othing in this Act shall increase or 
diminish the existing authority of the head of an 
agency to litigate claims, or diminish his existing 
authority to settle, compromise, or close claims.’’ 

Federal Claims Collection Act of 1966, Public Law 
89–508, 4, 80 Stat. 308 (1966). And the FCCS 
specifically provides that it does not ‘‘preclude [ ] 
agency disposition of any claim under statutes and 
implementing regulations other than [the FCCA],’’ 
and that ‘‘[i]n such cases, the laws and regulations 
that are specifically applicable to claims collection 
activities of a particular agency generally take 
precedence.’’ 31 CFR 900.4. The FCCA and FCCS 
do not, on their own terms, limit the Secretary’s 
authority because the HEA endows the Secretary 
with separate and independent authority to 
compromise a debt, or suspend or terminate 
collection of a debt. See § 1082(a). 

11 81 FR 39369 (June 16, 2016). 

Technical corrections updating and 
clarifying various references and 
provisions contained in subparts A, C, 
E, and F of part 30 would also be made. 
In addition, severability provisions 
would be added to these subparts as 
new §§ 30.9, 30.39, 30.69, and 30.79. 
The severability provisions would 
specify that if any provision of a part is 
held to be invalid, the remaining 
provisions would not be affected. 

Reasons: The current regulations in 
part 30 describe the policies and 
procedures that the Secretary uses to 
collect on a debt owed to the 
Department. The Department is 
proposing a new subpart G to part 30 
which would provide greater specificity 
regarding the Secretary’s discretion to 
waive Federal student loan debt. This 
greater specificity will allow the 
Department to take more transparent 
steps that help to consistently alleviate 
the significant financial burden Federal 
student loans have become for 
struggling or vulnerable borrowers by 
waiving some or all of their outstanding 
loan balances. Such waivers would 
either reduce monthly payments, total 
amounts owed, or both. The proposed 
new language in subpart G would 
require conforming changes to some of 
the existing regulatory language in part 
30. 

The proposed revision to § 30.1(c)(7) 
is necessary to provide a cross-reference 
to proposed subpart G and the proposed 
revision to § 30.62(a) is necessary to 
provide a cross-reference to proposed 
§ 30.80. 

In 2016, the Department revised 
§ 30.70 to reflect a series of statutory 
changes that expanded the Secretary’s 
authority to compromise, or suspend or 
terminate the collection of, debts.9 In 
particular, the Department wanted to 
highlight the ability of the agency to 
resolve debts of less than $100,000 
without needing to obtain approval from 
the U.S. Department of Justice (DOJ) and 
to include the ability of DOJ to seek 
review of resolving claims of more than 
$1 million. But the inclusion of this 
provision has created questions around 
whether the Department’s compromise, 
suspension, and termination authority is 
strictly bound by FCCS standards. The 
Department’s view is that it is not. To 
begin, The Federal Claims Collection 
Act (FCCA) and the FCCS regulations do 
not, by their own terms, apply to the 
Department’s student loan programs.10 

In addition, the Department’s own 
regulations also do not strictly bind the 
Secretary to the FCCS. The history of 
revisions to 34 CFR 30.70 reflects that 
it has been revised over time to reflect 
new requirements and authorities but 
has consistently recognized the 
Secretary’s broad authority to 
compromise student loan debts ‘‘in any 
amount.’’ Reading § 30.70 as subjecting 
the Secretary’s authority to the FCCS 
requirements would be contrary to the 
stated purpose of the 2016 amendments, 
which were intended to ‘‘reflect a series 
of statutory changes that have expanded 
the Secretary’s authority to compromise, 
or suspend or terminate the collection 
of, debts’’ (emphasis added).11 The 
proposed changes to §§ 30.70(a)(1) and 
30.70(c)(1) would clarify that the 
Secretary’s compromise, termination, 
and suspension authority remain broad 
and are not restricted by the FCCA and 
FCCS. 

The addition of HEAL Program loans 
to § 30.70(e)(1) would clarify that the 
Secretary has the same authority to 
compromise, suspend, or terminate a 
HEAL loan debt as in the Direct Loan, 
FFEL, and Perkins loan programs. The 
negotiating committee agreed to add 
HEAL Program loans to § 30.70(e)(1) and 
raised no specific objections to the 
proposed conforming changes or 
technical corrections. Although there 
were no specific objections to the 
proposed revisions to the regulations in 
subparts A, C, E, and F of part 30, the 
Committee did not reach consensus on 
these proposed changes. 

The severability provisions we 
propose to add as new §§ 30.9, 30.39, 
30.69, 30.79, and 30.89 are intended to 
clarify that each regulatory provision in 
these subparts stands on its own. For 
the severability sections in subparts A 
through F of part 30, these additions 
reflect that the subcomponents of each 
section, as well as the sections 
themselves, are distinct. For instance, 
subpart C lays out the provisions related 
to administrative offset. The process in 
§ 30.21 that addresses when the 
Secretary may offset a debt and the 
provisions regarding borrower notice in 

§ 30.22 are separate, and those, in turn, 
are separate from the provisions in 
§ 30.25 related to how an oral hearing 
may occur. 

The severability provision in § 30.89 
reflects that the different waivers 
proposed in subpart G each address a 
different set of circumstances in which 
the Department is concerned that 
borrowers may not be able to repay their 
loans within a reasonable period. This 
severability language also acknowledges 
that each of these proposed waivers 
have their own distinct rationale for 
their inclusion, and the effects would 
vary. For instance, some sections in 
subpart G would result in a complete 
waiver of a borrower’s full remaining 
balance, while others would only result 
in a partial waiver. Moreover, as 
discussed elsewhere in this rule, there 
are also provisions within sections 
where if either element of this provision 
were invalidated by a reviewing court, 
the element that stayed in effect would 
continue to provide important relief to 
borrowers. This, for instance, can be 
seen in proposed §§ 30.81 and 30.82. 
Proposed § 682.403 is already covered 
by an existing severability provision in 
§ 682.424. 

These provisions were not subject to 
a consensus check on the part of the 
negotiators, although none of the 
negotiators raised objections to adding 
these provisions. 

Subpart G 
§ 30.80 Waiver of Federal Student 

Loan debts. 
Statute: Section 432(a) of the HEA (20 

U.S.C. 1082(a)) provides that in the 
performance of, and with respect to, the 
functions, powers, and duties, vested in 
him by this part, the Secretary may 
enforce, pay, compromise, waive, or 
release any right, title, claim, lien, or 
demand, however acquired, including 
any equity or any right of redemption. 

Current Regulations: None. 
Proposed Regulations: Proposed 

§ 30.80 would specify the Secretary’s 
authority to waive all or part of any 
Department-held FFEL Program loan, 
William D. Ford Federal Direct Loan, 
Federal Perkins Loan, and HEAL Loan 
debts owed to the Department under the 
conditions included in, but not limited 
to, §§ 30.81 through 30.88. 

Reasons: Proposed new subpart G to 
part 30, which includes sections 
§§ 30.80–30.89, would provide greater 
specificity regarding the Secretary’s 
discretion to waive Federal student loan 
debt to alleviate the significant financial 
burden of student loans on borrowers 
and their families. The regulations in 
part 30 pertain to debts owed to the 
Department, therefore proposed § 30.80 
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12 https://www.pewtrusts.org/en/research-and- 
analysis/reports/2020/05/borrowers-discuss-the- 
challenges-of-student-loan-repayment; https://
www.newamerica.org/education-policy/reports/in- 
default-and-left-behind/. 

would only apply to student loans held 
by the Department. This includes FFEL 
Program loans that have been assigned 
to the Department, as well as Perkins 
loans and HEAL loans in default. It also 
includes consolidation loans that repaid 
a FFEL, Perkins, or HEAL loan. Waivers 
specific to FFEL Program loans held by 
private lenders or managed by guaranty 
agencies would be provided under 
proposed § 682.403 of the FFEL Program 
regulations. The proposed regulations 
for § 682.403 are discussed later in this 
NPRM. 

Proposed § 30.80 provides an 
introduction to subpart G and explains 
the types of loans covered by this 
subpart. The Department proposes to 
include all the types of Federal student 
loans held by the Department, including 
Direct Loans, FFEL Loans, Perkins 
Loans, and HEAL Loans because we 
believe it is appropriate to consider 
waivers for all the loan types managed 
by the Secretary and organizationally 
consider similar subject matter under 
one subpart. As discussed in other 
sections, not all these provisions will 
apply equally to all loan types because 
there are certain benefits that are not 
otherwise available on all types of loans. 
For example, only Direct and FFEL 
Loans are eligible to be repaid under 
IDR plans. 

The Department believes adding 
subpart G in these proposed regulations 
better clarifies some circumstances in 
which the Secretary may use his 
existing and longstanding authority 
under section 432(a) of the HEA. 
Current regulations do not describe how 
the Secretary uses this waiver authority. 
Clarifying how this authority would be 
used through these regulations would 
better inform the public about how the 
Secretary may exercise his waiver 
authority in a consistent and equitable 
manner. 

Providing such specificity would also 
allow the Department to highlight 
circumstances where we are particularly 
concerned about borrowers’ ability to 
successfully repay their debt in full in 
a reasonable period or where the costs 
of collection are anticipated to exceed 
the amount recoverable. Each of these 
proposed waivers are intended to 
address a variety of conditions that 
borrowers may encounter where a 
waiver may be appropriate. They can 
and would operate independently of 
each other. 

The Committee reached consensus on 
proposed § 30.80. 

§ 30.81 Waiver when the current 
balance exceeds the balance upon 
entering repayment for borrowers on an 
IDR plan. 

Statute: Section 432(a) of the HEA (20 
U.S.C. 1082(a)) provides that in the 
performance of, and with respect to, the 
functions, powers, and duties, vested in 
him by this part, the Secretary may 
enforce, pay, compromise, waive, or 
release any right, title, claim, lien, or 
demand, however acquired, including 
any equity or any right of redemption. 

Current Regulations: None. 
Proposed Regulations: Proposed 

§ 30.81 would provide that the Secretary 
may waive the amount by which each 
of a borrower’s loans has a total 
outstanding balance that exceeds the 
amount owed upon entering repayment 
if the borrower is enrolled in an IDR 
plan and meets certain additional 
criteria. The original balance would be 
measured based upon the original 
amount disbursed for loans disbursed 
before January 1, 2005, and the balance 
of the loans on the day after the grace 
period for loans disbursed on or after 
January 1, 2005. Waiver of repayment of 
consolidation loans would be based 
upon the original balances of the loans 
repaid by the consolidation loan. 

A borrower would be eligible to 
receive this waiver once on their loans 
if they enrolled in an IDR plan under 
§§ 682.215, 685.209, or 685.221 as of a 
date determined by the Secretary; and 
the borrower’s adjusted gross income, or 
other calculation of income as shown on 
acceptable documentation, 
demonstrates that the borrower’s annual 
income is equal to or less than $120,000 
if their tax filing status is single or 
married filing separately; $180,000 if 
their tax filing status is head of 
household; or $240,000 if they are 
married filing jointly or a qualifying 
surviving spouse. 

Reasons: Over the past several years, 
the Department has taken several 
significant steps to address the negative 
effects of interest accrual and 
capitalization on borrowers. Effective 
July 1, 2023, the Department ceased 
capitalizing interest in all situations 
where it is not required by statute (87 
FR 65904). This includes when a 
borrower enters repayment, exits a 
forbearance, leaves any IDR plan besides 
Income-Based Repayment (IBR), and 
enters default. In August 2023, the 
Department also implemented a 
provision in the SAVE plan regulations 
under which the Department does not 
charge any amount of accrued interest 
that is not otherwise covered by a 
borrower’s required payment (88 FR 
43820). These changes provide 
significant benefits that may help 
borrowers avoid situations where they 
find themselves struggling to repay their 
debts because their balance has grown 

far beyond what they originally 
borrowed. 

The intent of the Department is to 
take action on a one-time basis on a 
borrower’s loans to address excessive 
interest accrual on Federal student 
loans. The primary drivers of this 
accumulation are when borrowers make 
payments on an IDR plan that do not 
cover the full amount of accumulating 
interest; periods of non-payment, such 
as deferments, forbearances, 
delinquency, and default; and interest 
capitalization. Because prior to the 
establishment of the Saving on A 
Valuable Education (SAVE) Plan IDR 
plans were the only repayment plans 
where payments do not have to at least 
cover accumulating monthly interest, 
the Department is concerned that 
borrowers owe large balances that are 
higher than what they were at 
repayment entry from prior enrollment 
in IDR. Owing such large balances can 
result in borrowers needing to repay far 
more than would have been reasonably 
expected by the Department, and the 
borrower themselves, at the time that 
the borrower entered repayment. It can 
also significantly extend the amount of 
time a borrower needs to repay their 
loans in full. Prior to SAVE, interest 
balances climbed even though 
borrowers made monthly required 
payments on IDR plans. Echoing 
concerns and statements the Department 
heard in public comments prior to the 
formation of the negotiated rulemaking 
committee and during the public 
comment periods held on most days the 
negotiated rulemaking committee met, 
borrowers have reported that growing 
balances while in repayment can lead to 
negative psychological impacts on 
borrowers who are attempting to repay 
their debt but are unable to, including 
that they lose hope and motivation to 
repay their debt.12 

Additionally, while the Department 
has eliminated all non-statutorily 
required instances of interest 
capitalization, borrowers today owe 
higher balances from previous instances 
of interest capitalization. Interest 
capitalization can significantly increase 
what a borrower owes and extend the 
time it takes to repay their loans. The 
Department is concerned that such 
instances are harmful to the borrower 
and should therefore be corrected 
retroactively by waiving the borrower’s 
obligation to pay such interest accrual 
after a borrower has entered repayment. 
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13 See 87 FR 41878 (July 13, 2022); 87 FR 65904 
(November 1, 2022); 88 FR 43820 (July 10, 2023). 
See also https://www.pewtrusts.org/en/research- 
and-analysis/reports/2020/05/borrowers-discuss- 
the-challenges-of-student-loan-repayment; https://
www.newamerica.org/education-policy/reports/in- 
default-and-left-behind/. 

14 See 31 U.S.C. 3711(a)(3). In addition, Congress 
permitted ED to compromise or collect debt 
pursuant to the standards articulated by ED’s own 
debt collection regulations or Treasury’s debt 
collection regulations, see 31 U.S.C. 3711(d), which 
similarly permit relief where there is evidence the 
agency would not collect the debt in full within a 
reasonable period of time. See, e.g., 31 CFR 
902.2(a)(2); 34 CFR 30.70(a)(1) (referencing 31 CFR 
part 902). 

15 For example, the average balance for a Parent 
PLUS loan recipient is almost $30,000 and the 
average balance for a Grad PLUS loan recipient is 
about $58,000. As of Q4, 2023, see Federal Student 
Aid Portfolio by Loan Type, available at: https://
studentaid.gov/data-center/student/portfolio. 

While the Department has addressed 
the issue of balance growth for those in 
IDR going forward, there are borrowers 
who have spent time in repayment prior 
to the implementation of these changes 
who have experienced the balance of 
their loans grow such that their loan 
balances are now greater than what they 
originally borrowed. The persistence of 
those situations is a problem the 
Department seeks to address. Recent 
focus group reports and extensive 
borrower testimony have shown that 
growing loan balances lead to both 
financial and psychological challenges 
to successful repayment by borrowers.13 
While borrowers who experienced 
balance growth have a way to prevent 
balance growth in the future, they still 
must overcome the consequences of this 
past balance growth. 

Because the Department has taken 
steps to address the problem of excess 
interest accrual and capitalization going 
forward, this provision would only be 
applied once per a borrower’s loans to 
eliminate balance growth for all but the 
highest income borrowers enrolled in an 
IDR plan, allowing those who 
experienced this situation to 
successfully make progress on repaying 
their debts. Providing targeted relief in 
this manner would be consistent with 
the general principles of Federal debt 
collection, which permit agencies to 
provide relief to borrowers when there 
is evidence the agency would not 
otherwise be able to collect the debt in 
full within a reasonable time.14 

The Department proposes to provide 
the benefits in § 30.81 only to borrowers 
enrolled in IDR plans for both 
operational and administrative reasons. 
First, borrowers in IDR plans have 
demonstrated their concern that they 
cannot repay their loans on the standard 
repayment timeline, making them an 
important group for the Department to 
consider for relief. Second, until the 
creation of the SAVE plan, borrowers on 
IDR plans frequently experienced 
balance growth from accruing interest, 
which this policy seeks to address. 
Specifically, the nature of the IDR plans’ 

lower monthly payments meant 
borrowers’ payments often did not cover 
monthly interest. Borrowers in the past 
who did not recertify their income 
could also be removed from an IDR plan 
at which point any unpaid interest 
would be capitalized. For both reasons, 
it is reasonable for the Department to 
focus its resources on providing relief to 
borrowers on IDR plans to address the 
current negative effects of prior interest 
accumulation and potentially 
capitalization. In addition, 
administrative considerations weigh in 
favor of limiting the policy to borrowers 
in IDR because the Department has data 
that will allow it to verify that 
borrowers fall below the income cap. 

The Department proposes to limit this 
benefit to borrowers with income below 
certain levels to benefit only borrowers 
for whom their past instances of balance 
growth may have a greater possible 
negative effect on their ability to repay 
their debts in the future. The SAVE 
plan’s interest benefit works in a similar 
manner. As a borrower’s income rises, 
their payment covers a greater amount 
of accumulating monthly interest. 
Eventually, for any given debt level 
there is an income amount at which a 
borrower’s payment will equal or 
exceed accumulating monthly interest. 
At that point, the borrower does not 
derive any assistance from the SAVE 
plan’s interest benefit. 

The Department proposes to limit the 
benefit in this section to borrowers 
whose incomes are at or below a certain 
threshold. To determine this threshold, 
the Department looked at the income 
level at which a borrower in a single- 
person household would have a 
calculated payment on the SAVE plan 
that is sufficient to pay off all the 
interest accumulating on a monthly 
basis if their debt level was equal to 
$138,000 which is the maximum 
amount of Federal loans a borrower can 
take out for undergraduate and graduate 
education without taking out any PLUS 
loans. We exclude amounts related to 
PLUS loans because they do not have an 
absolute dollar loan limit, as they can be 
obtained for up to the total cost of 
attendance, less other aid received. 

Because of the lack of an absolute 
dollar loan limit, there are some 
borrowers who have debts that are much 
higher than the debt loads of the 
overwhelming majority of borrowers. 
We do not think it was reasonable to 
anchor to such outlier amounts, and we 
therefore take the conservative approach 
of not including these dollar amounts. 
However, typical balances for Parent 
PLUS and Graduate PLUS loans are well 
below the amounts contemplated 

here.15 Using a value of $138,500 is 
inclusive of over 95 percent of loan 
balances in repayment. Furthermore, 
Parent PLUS borrowers are only eligible 
for an IDR plan if the borrower has 
repaid those Parent PLUS loans through 
consolidation. 

We calculated income thresholds for 
waiver eligibility in the following way: 
First, we assumed that a borrower had 
a total balance equal to the maximum 
non-PLUS amount that a borrower can 
receive for undergraduate and graduate 
education, which is $138,500. We then 
assumed that a borrower received the 
maximum amount of loans for an 
undergraduate dependent student 
($31,000) and the remainder for 
graduate school ($107,500). We did this 
calculation off a dependent 
undergraduate maximum because those 
are the more common types of student 
loan borrowers, and it allows 
undergraduate loans to make up a 
smaller share of the total amount 
borrowed. If the independent 
undergraduate limit were used, the 
SAVE payment amount would decrease 
due to the increased share of 
undergraduate loans. Using 
independent limits would produce an 
unfair income amount for dependent 
borrowers, while independent students 
are not harmed by using the dependent 
limit. In order to determine the interest 
rate to use for this analysis we assigned 
the unweighted average interest rate 
charged on undergraduate loans from 
the 2013–14 award year through the 
2023–24 award year to the 
undergraduate loans and the equivalent 
graduate loan rate for the non-PLUS 
graduate loans. We used this period to 
generate an average interest rate because 
prior to 2013–14 there were different 
rates charged on subsidized versus 
unsubsidized loans. This produced 
averages of 4.3 percent for 
undergraduate loans and 5.87 percent 
for graduate loans. We then weighted 
these interest rates by the share of the 
balance owed for undergraduate and 
graduate school. This resulted in an 
interest rate of 5.52 percent. Next, we 
used the balance amount and the 
interest rate to calculate the amount of 
interest that would accumulate on 
$138,500 at a 5.52 percent interest rate 
in one month. That amount is $637.10. 

We then calculated the income that a 
single person would need to earn to 
have a monthly payment on SAVE equal 
to $637.10. In doing this, we used the 
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16 Based on the American Community Survey 
2022 5-year estimates of Median Age at First 
Marriage. 

17 See 20 U.S.C. 1077a and 1087e(b). 

2024 Federal Poverty Guideline (FPL) 
amount of $15,060. Using those data, we 
calculated that a single person who 
owes the maximum non-PLUS amount 
would have to make more than $119,971 
to cease receiving an interest benefit on 
SAVE. We then rounded that amount to 
the nearest $1,000, which yields a 
threshold of $120,000. 

The Department proposes to use a 
threshold of $120,000 for borrowers 
whose tax filing status is single. We 
propose to adopt the same threshold for 
married-filing-separately taxpayers, 
mimicking many rules in the Internal 
Revenue Code that treat the two filing 
statuses similarly. For example, the 
basic standard deduction for single and 
married-filing-separate filers is the 
same. We propose to use $180,000 for a 
borrower whose filing status is head of 
household, which mimics the treatment 
under the Internal Revenue Code, in 
which the standard deduction is one- 
and-a-half times what is used for a 
single-person household (subject to 
rounding rules). We propose to use two 
times the amount for a single-person 
household—$240,000 for borrowers 
whose status is married filing jointly or 
qualifying surviving spouse. This too 
mirrors how the Internal Revenue Code 
handles the standard deduction for 
these filing statuses relative to someone 
whose filing status is single. 

The Department acknowledges that 
this approach to establishing income 
thresholds for filing statuses besides 
single or married filing separately is 
different from how we calculate 
payments on IDR plans. For IDR plans, 
we adjust payments for larger 
households by using some multiplier of 
the Federal Poverty Guidelines based 
upon the size of the household. The 
result is that a two-person household 
does not have double the amount of 
income protected that a single-person 
household has. We think taking a 
different approach here is warranted for 
several reasons. The consideration 
under IDR plans is about ensuring 
borrowers have enough money set aside 
to cover their monthly key obligations, 
such as food and housing. Those items 
have economies of scale, which can be 
reflected in the household size 
adjustment. For instance, a two-person 
household may be sharing one bedroom, 
meaning the per-person household cost 
is not simply double that for a single 
person. By contrast, this waiver is an 
action that would occur once per 
borrower and is not focused on their 
monthly payment amount. Moreover, 
because this waiver is concerned with 
balance growth borrowers have 
experienced during their time since 
entering repayment, it is possible that 

some of this growth would have 
occurred before borrowers married, had 
children, or otherwise grew their 
household size. For instance, the 
median age at repayment entry for 
borrowers is about 25, while the typical 
age of first marriage is about 30 for men 
and 29 for women.16 

The Department is not proposing to 
amend the regulations for SAVE in this 
NPRM and will not consider comments 
related to adjusting the payment 
calculations on SAVE in response to 
this NPRM. 

Borrowers whose income exceeds 
these thresholds would not receive a 
waiver under this provision but could 
have the lesser of $20,000 or the amount 
by which their balance upon entering 
repayment exceeds their current 
outstanding balance waived under 
§ 30.82. 

The Department’s overall goal with 
this provision is to only address balance 
growth that occurred after a borrower 
entered repayment. We do not propose 
to address interest that accumulated 
before a borrower first entered 
repayment, which, prior to July 1, 2023, 
was capitalized on their balance at the 
end of the grace period. The 
accumulation of interest while a 
borrower is in school is a statutory 
component of Federal Student Loans.17 
However, the Department faces certain 
data limitations that make it impossible 
to accurately ascertain the balance upon 
entering repayment for loans disbursed 
before January 1, 2005. For those loans, 
data regarding the balance upon the end 
of the grace period is not stored in the 
Department’s records. We are concerned 
that attempts to approximate that 
amount may not be accurate and could 
result in either providing too much or 
too little assistance to borrowers. 
Accordingly, this provision would 
provide differential treatment for loans 
based upon whether they were 
disbursed before or after the date by 
which the Department can accurately 
assess the balance owed upon 
repayment entry. For loans disbursed 
after January 1, 2005, we would measure 
the original balance based upon the last 
day of a borrower’s grace period, so that 
no interest that accumulated prior to 
entering repayment is included. For 
loans disbursed before that date, the 
Department would use the original 
disbursed balance of the loan due to 
operational limitations. Because the 
Department does not have a valid and 
reliable data point for balance at 

repayment entry for borrowers with 
these older loans, we think the balance 
at disbursement is the best available 
data to use for loans disbursed before 
January 1, 2005. This would be used 
only for borrowers whose loans are 20 
or more years old, which also means 
that the vast majority of loans that are 
that old and are still outstanding belong 
to borrowers who have had long-term 
struggles repaying. For instance, 
Department data in the RIA that 
accompanies this NPRM show that 83 
percent of borrowers whose loans are at 
least 20 (undergraduate debt) or 25 
(graduate debt) years old have 
previously experienced a default. 
Moreover, to the extent borrowers with 
these older loans had subsidized loans, 
they would not have seen interest 
accumulate before entering repayment 
on those loans. These dates properly 
balance the policy goals of not waiving 
interest prior to repayment entry with 
the operational reality of using the best 
available data. Because the January 1, 
2005, disbursement date creates a clear 
dividing line that establishes two groups 
of borrowers, one with loans disbursed 
before January 1, 2005, and another with 
loans disbursed after that date, if either 
element of this provision were 
invalidated by a reviewing court, the 
element that stayed in effect would 
continue to provide important relief to 
borrowers. 

The Committee did not reach 
consensus on proposed § 30.81. 

§ 30.82 Waiver when the current 
balance exceeds the balance upon 
entering repayment. 

Statute: Section 432(a) of the HEA (20 
U.S.C. 1082(a)) provides that in the 
performance of, and with respect to, the 
functions, powers, and duties, vested in 
him by this part, the Secretary may 
enforce, pay, compromise, waive, or 
release any right, title, claim, lien, or 
demand, however acquired, including 
any equity or any right of redemption. 

Current Regulations: None. 
Proposed Regulations: Proposed 

§ 30.82 would provide that the Secretary 
may waive the lesser of $20,000 or the 
amount by which a borrower’s loans 
have a total outstanding balance that 
exceeds the balance owed upon entering 
repayment, for loans disbursed before 
January 1, 2005, the balance of the loans 
on the day after the grace period for 
loans disbursed on or after January 1, 
2005, or the total original principal 
balance of all loans repaid by a Federal 
Consolidation Loan or a Direct 
Consolidation Loan. A borrower who 
has received a waiver under § 30.81 
would not be eligible for a waiver under 
this provision. 
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18 www.jpmorganchase.com/institute/research/ 
household-debt/student-loan-income-driven- 
repayment. 

19 U.S. Government Accountability Office, 2015. 
Federal Student Loans: Education Could Do More 
to Help Ensure Borrowers are Aware of Repayment 
and Forgiveness Options. GAO–15–663. 

20 For more information on this approach see the 
National Institute of Standards and Technology, 
https://www.itl.nist.gov/div898/handbook/prc/ 
section1/prc16.htm, or statistical textbooks such as 
Ott & Longnecker, An Introduction to Statistical 
Methods and Data Analysis. 

Reasons: Proposed § 30.82 would 
provide one-time relief to borrowers 
who experienced balance growth. While 
the Department has taken steps to 
address the harms of balance growth 
and interest capitalization going 
forward, the recent changes do not 
address past instances of balance growth 
that have resulted in some borrowers 
owing more than they originally did 
when they entered repayment. As 
explained, this balance growth 
adversely affects a borrower’s ability to 
pay off their loans in full within a 
reasonable period. We are also 
concerned that growing balances while 
in repayment may lead to negative 
psychological impacts on borrowers 
who are attempting to repay their debt 
but are unable to do so. 

There are several reasons why a 
borrower may have seen their loan 
balance grow beyond what it was when 
they entered repayment. They may have 
spent time in deferments and 
forbearances during which interest 
accumulated on their loans. This 
includes both deferments for 
unemployment or economic hardship, 
as well as deferments and forbearances 
related to military service. Borrowers 
may also have seen their balances grow 
if they previously spent time on an IDR 
plan during which their income-based 
payment amounts were not sufficient to 
repay all the monthly accumulating 
interest. Borrowers may also have spent 
time in which they were not repaying 
their loans, including periods of 
delinquency and in default. 

Borrowers who accumulated 
outstanding unpaid interest also may 
have experienced interest capitalization 
events, such as after a forbearance ends 
or after they left an IDR plan, in which 
outstanding interest was added onto the 
loan’s principal balance. Once 
capitalization occurs, borrowers then 
pay interest that is calculated off that 
higher principal balance, increasing the 
total amount of interest they need to 
repay. 

The Department took steps in recent 
years to avoid balance growth and in 
particular to decrease the instances in 
which borrowers see their unpaid 
interest capitalize. Specifically, the 
Department has recently taken action to 
end interest capitalization where it is 
not required by statute as well as to 
create an interest benefit under the 
SAVE plan wherein the borrower is not 
charged for the remaining interest after 
a payment is applied. Providing relief 
through § 30.82 allows the Department 
to address the current and ongoing 
issues for borrowers caused by this past 
balance growth. 

The Department proposes to make the 
benefits of § 30.82 available to all 
borrowers because we are concerned 
about the negative effects of balance 
growth regardless of borrowers’ past 
repayment history or circumstances. 
While we have proposed a separate 
provision in § 30.81 that would provide 
relief for borrowers who are on an IDR 
plan and have incomes below certain 
levels, the Department sees §§ 30.81 and 
30.82 as provisions that can operate in 
a separate and distinct manner from 
each other. Therefore, in developing the 
parameters for this provision, the 
Department considered the optimal 
structure for this provision as a 
standalone benefit. The only interplay 
between this provision and § 30.81 is 
the proposed limitation in § 30.82(b) 
that a borrower may not receive relief to 
address balance growth under both 
provisions because the Department 
intends to provide one-time relief from 
balance growth for a borrower if the 
Secretary exercises his discretion to 
grant such relief through this provision. 

The Department believes it is 
important to provide a benefit under 
§ 30.82 that is available to all borrowers. 
An automatic and universal approach is 
the simplest to administer and also 
avoids problems commonly seen by the 
Department with application-based 
benefits in which the borrowers who 
would most benefit from the relief fail 
to apply. The JP Morgan Chase Institute 
found in 2022 that there are two 
borrowers who could benefit from IDR 
for every one that is enrolled.18 
Similarly, the U.S. Department of the 
Treasury found that 70 percent of 
borrowers who were in default in 2012 
would have benefitted from a reduced 
payment of an IDR plan at the time.19 
Providing this benefit on a broadly 
applicable, automatic basis would allow 
us to reach all borrowers who face the 
adverse effects of balance growth and 
would create a streamlined process. 

However, because the Department 
would provide a universal benefit, we 
do not believe it would be appropriate 
to provide uncapped relief. In 
particular, there are borrowers who have 
experienced amounts of balance growth 
significantly higher than all other 
borrowers who have seen their balances 
grow. The Department is concerned that 
waiving those excessive amounts of 
balance growth would provide 
unnecessary windfall benefits in which 

there would be significant costs 
incurred to help a relatively small 
number of borrowers. 

We propose capping the amount of 
relief at $20,000 for a borrower which 
would strike the balance between 
granting a level of benefits that would 
provide assistance to borrowers while 
not granting windfall amounts of relief. 
This $20,000 amount represents the 
90th percentile of the amount by which 
balances exceed what borrowers 
originally owed upon entering 
repayment. This amount is informed by 
using a statistical approach to identify 
excess balance values that are dissimilar 
to most other values. There are several 
common ways of defining outliers in a 
distribution, and we use a process here 
that uses multiples of the interquartile 
range, referred to as a ‘‘fence.’’ 20 The 
upper inner fence is commonly defined 
as the 75th percentile value plus the 
interquartile range multiplied by 1.5. In 
Department data, the inner fence is 
about $18,500, which we round up to 
$20,000 to create a simpler value to 
understand. 

A cap on relief under this provision 
also acknowledges that generally 
borrowers must have larger loan 
balances in order to experience greater 
amounts of balance growth, and that 
typically borrowers with larger loan 
balances have greater earnings potential 
than those with lower loan balances. 

Examples highlight the connection 
between loan balance amounts and the 
potential for balance growth. Consider a 
borrower who owes $9,500 at an interest 
rate of 4.32 percent, the maximum 
amount of debt an undergraduate 
student can take out in a single year and 
the average interest rate for 
undergraduate loans over the last 11 
years. If they did not make a single 
payment for 10 years their balance 
would grow by $4,104. By contrast, a 
borrower who owes $150,000 all in 
graduate loans at an interest rate of 5.87 
percent (the average graduate rate over 
the last 11 years), would see their 
balance grow by $88,050 if they did not 
make a payment over 10 years. 
Therefore, among two otherwise 
similarly situated borrowers, the 
borrowers who owe more, particularly 
in graduate loans, will see their balance 
grow faster. 

Borrowers with very high balances 
tend to have higher incomes than do 
lower-balance borrowers. That may be 
because many higher-balance borrowers 
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21 Borrowers with professional doctoral degrees, 
which include fields like medicine, pharmacy, 
veterinary medicine, and law, have the highest 
cumulative student loan balances among those who 
have completed postsecondary education (see 
https://nces.ed.gov/programs/coe/indicator/tub/ 
graduate-student-loan-debt). These are also fields 
that tend to have the highest wages (see for 
example, https://www.bls.gov/oes/current/oes_
nat.htm). Borrowers with master’s degrees or 
higher, also tend to have higher debt (see Bhutta et 
al. ‘‘Changes in U.S. Family Finances from 2016 to 
2019: Evidence from the Survey of Consumer 
Finances,’’ Federal Reserve Bulletin, 2020, 106 (5). 
https://www.federalreserve.gov/publications/files/ 
scf20.pdf) For research on the returns to graduate 
degrees, see, for example, Altonji & Zhong (2021). 
The labor market returns to advanced degrees. 
Journal of Labor Economics, 39(2). 

22 See 20 U.S.C. 1078(b)(9)(A)(i) and 20 U.S.C. 
1087e(d)(1)(A). 

23 See 20 U.S.C. 1087e(d)(1)(D). 
24 See 20 U.S.C. 1098e. 
25 There is also evidence of many borrowers being 

in repayment for a long time in a paper by the 
Urban Institute using credit panel data estimated 
that there are nearly 100,000 borrowers with loans 
that were first originated prior to 1990, making 

Continued 

accumulated some or most of their debt 
from graduate school, and among 
college-educated individuals, those with 
a graduate degree generally have higher 
wages than those with only an 
undergraduate credential or without any 
credential at all.21 A higher earning 
borrower may not only have a greater 
ability to pay off their debt in full in a 
reasonable period, there is also a greater 
likelihood that they may be on an 
earnings trajectory in which their initial 
earnings start out lower and then 
increase over time. For instance, many 
health care professions start with lower 
wages until the individual completes 
their residency. This earnings growth 
phenomenon is something the 
Department has acknowledged in other 
contexts, such as in the Financial Value 
Transparency and GE final regulations 
in which the Department proposes to 
assess the earnings of graduates from 
certain programs from the period six or 
seven years after completion instead of 
the standard three or four years used for 
most other program types. Based upon 
the proposed cap of $20,000 on balance 
growth, we looked at data on borrowers 
who experienced balance growth to try 
to understand any points where 
borrowers who would receive relief 
beyond that cap amount appear to have 
a greater likelihood of showing their 
ability to repay their debt. This analysis 
included looking at factors such as the 
share of borrowers with loans from 
graduate school, the rate at which 
borrowers received Pell Grants, and 
whether students had past evidence of 
default. While the Department does not 
have data on borrower incomes, we 
imputed income for borrowers based on 
individuals with similar demographic 
and educational characteristics from 
Census data. This procedure is 
imperfect, but we believe it provides a 
reasonable approximation of income. 
We found that borrowers who had less 
than $20,000 of excess balance were less 
likely to have gone to graduate school 
and have a lower imputed income. They 

were also more likely to have received 
a Pell Grant or to have experienced 
student loan default. This further 
confirmed our belief that preventing 
windfall amounts of relief also helped 
make this provision better targeted. 

The Department specifically invites 
feedback from the public on the 
approaches considered here. In 
particular, we are interested in 
comments on whether to consider a 
higher or lower cap on the amount of 
balance growth that could be waived 
and on the rationales for choosing such 
caps. We also welcome feedback on 
whether there should be separate waiver 
policies to consider unique 
circumstances of different groups of 
borrowers and how they might be 
affected by balance growth. Such 
groups, for example, could recognize the 
effect of balance growth as being 
different for parent borrowers versus 
student borrowers because the former 
have less access to IDR plans and as a 
result have less of an ability to have 
balances forgiven after a certain period 
in repayment. 

The different dates for measuring the 
original balance in § 30.82(a) reflect data 
limitations the Department faces in 
accurately calculating the right balance 
to use as a baseline. These data 
limitations are explained in the 
discussion of reasons for § 30.81. 

During the third negotiated 
rulemaking session, the Department 
proposed two regulatory sections that 
are similar to proposed § 30.82. The 
Committee did not reach consensus on 
these proposed sections. 

§ 30.83 Waiver based on time since a 
loan first entered repayment. 

Statute: Section 432(a) of the HEA (20 
U.S.C. 1082(a)) provides that in the 
performance of, and with respect to, the 
functions, powers, and duties, vested in 
him by this part, the Secretary may 
enforce, pay, compromise, waive, or 
release any right, title, claim, lien, or 
demand, however acquired, including 
any equity or any right of redemption. 

Current Regulations: None. 
Proposed Regulations: Proposed 

§ 30.83(a)(1) specifies the conditions 
under which the Secretary may waive 
the outstanding balance of Federal 
student loans received for the 
borrower’s undergraduate study. 

Under this proposed rule, borrowers 
would have their outstanding balances 
waived only for loans that were received 
for undergraduate study or Direct 
Consolidation Loans that repaid only 
loans that were obtained for 
undergraduate study, and which first 
entered repayment on or before July 1, 
2005. Proposed § 30.83(a)(2) describes 
the conditions under which the 

Secretary may grant waivers on 
outstanding balances of Federal student 
loans other than those loans that were 
received for undergraduate study, and 
first entered repayment on or before July 
1, 2000. 

Proposed § 30.83(b) specifies how the 
Department would calculate the date 
when a loan originally entered 
repayment. For a loan that is not a PLUS 
loan or a consolidation loan, the 
Department would use the day after the 
loan’s initial grace period ends. For 
PLUS loans made to either a parent or 
a graduate or professional student, the 
Department would use the date the loan 
is fully disbursed. For a Federal 
Consolidation Loan or Direct 
Consolidation Loan made prior to July 
1, 2023, the Department would consider 
the earliest date a loan repaid by the 
consolidation loan had the following 
occur: 

• For a non-PLUS, non-consolidation 
loan, the day after its initial grace period 
ended, 

• For a PLUS loan to a graduate or 
professional student or a parent, the 
date the loan was disbursed. 

For a Direct Consolidation Loan made 
on or after July 1, 2023, the date for 
measuring repayment entry would be 
based upon the latest day a loan repaid 
by the consolidation loan had its initial 
grace period end or was fully disbursed. 

Reasons: The standard repayment 
plan that acts as the default option for 
borrowers provides a repayment 
schedule of 120 monthly installments of 
fixed amounts, the equivalent of 10 
years.22 Similarly, the income 
contingent repayment authority 
provides that borrowers repay over an 
extended period, but such repayment 
period is not to exceed 25 years.23 More 
recently, the IBR plan provides that a 
borrower’s repayment term ends when 
they reach the equivalent of 20 or 25 
years of monthly payments, depending 
on when they first took out loans.24 

The Department is concerned that 
despite the presence of ways for 
repayment to end, too many borrowers 
end up owing loans for years, if not 
decades, longer than the repayment 
plans generally require. In estimates 
presented later in the RIA, millions of 
borrowers have been in repayment for 
over 20 or 25 years.25 The Department 
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them well more than 30 years old. The author also 
estimated that 1.5 million borrowers had a loan 
with an origination date before 2000. The author 
notes these statistics may well be an underestimate 
because older debts may no longer appear on a 
borrower’s credit report even though they are still 
outstanding. https://www.urban.org/sites/default/ 
files/publication/101492/when_student_loans_
linger_0.pdf. 

26 See 34 CFR 685.209(k)(4)(v)(B) and 34 CFR 
685.219(c)(3). 

27 https://www.ed.gov/news/press-releases/fact- 
sheet-president-biden-announces-new-actions- 
provide-debt-relief-and-support-student-loan- 
borrowers. 

is particularly concerned that when 
loans persist for this long, they are 
unlikely to be repaid in a reasonable 
period of time. In recognition of this 
problem, Congress and the Department 
have made several statutory and 
regulatory changes to the student loan 
program so that borrowers can fully 
repay their debt within a reasonable 
time. However, borrowers who took out 
loans prior to the creation of these 
changes spent years or decades without 
the generous benefits that exist today 
and, as a result, may have faced more 
repayment challenges and be less likely 
to retire their debts within a reasonable 
time. The Department has already taken 
some steps to address this concern 
through the payment count adjustment. 
In that situation, the Department was 
concerned that because of inaccurate 
recordkeeping, borrowers may not have 
received appropriate credit toward 
forgiveness on IDR plans that they had 
earned. We were also worried about 
incorrect application of policies 
designed to limit repeated use of 
forbearances or properly tracking which 
deferments are supposed to count 
toward forgiveness. To that end, we 
credit all months a borrower spent in a 
repayment status, plus any months 
during which a borrower spent 12 
consecutive or 36 cumulative months in 
a forbearance, and any deferments 
besides being in-school prior to 2013. 
We also do not reset progress toward 
forgiveness based upon loan 
consolidation. While the payment count 
adjustment provides important 
assistance, it does not capture the full 
set of circumstances in which a 
borrower may struggle to accrue time to 
forgiveness. This includes time spent in 
default and time spent in forbearance 
that does not meet the criteria of the 
payment count adjustment. 

The Department views proposed 
§ 30.83 as providing a waiver to 
borrowers who have had their loans for 
such an extended period that they are 
unlikely to fully repay within a 
reasonable period. 

In drafting § 30.83, the Department 
has proposed to adopt several 
parameters to mirror the existing IDR 
plans. For instance, we would use debt 
relief thresholds of 20 or 25 years 
because those are the same periods 
available on IDR plans. We propose 

applying this provision to loans that 
entered repayment on or before July 1, 
2005 for borrowers who do not have any 
graduate loans because these borrowers 
will have been in repayment for all or 
part of 20 calendar years or more when 
the regulation is implemented; and we 
propose applying this provision to loans 
that entered repayment on or before July 
1, 2000 for borrowers who have any 
graduate loans because these borrowers 
will have been in repayment for all or 
part of 25 calendar years when this 
provision is implemented. We also 
elected to use the differential treatment 
of undergraduate and graduate 
borrowers that exists in SAVE and was 
carried over from the since-replaced 
Revised Pay As You Earn (REPAYE) 
plan. The Department further believes 
after reviewing information identified in 
FSA’s Enterprise Data Warehouse, that 
the differential treatment for 
undergraduate versus graduate loans is 
reasonable because Department data 
show that undergraduate borrowers go 
into delinquency or default at 
significantly higher rates than graduate 
borrowers. According to these data, 90 
percent of borrowers who are in default 
on their loans had only taken out loans 
for their undergraduate education. By 
contrast, only 1 percent of borrowers 
who are in default only had graduate 
loans. 

In proposing this treatment of loans 
that entered repayment a long time ago, 
the Department would not adopt the 
terms for a shortened period until 
forgiveness that is included in SAVE. 
That provision allows borrowers to 
receive forgiveness after as few as 120 
payments if their original principal 
balance was $12,000 or less. The 
Department does not think it is 
appropriate to adopt that threshold here 
because this timeline is only available 
under the SAVE plan. By contrast, the 
goal of § 30.83 is to address situations 
where borrowers have been unable to 
fully repay in a reasonable time and 
have not even been able to repay in full 
over an extended period. This extended 
period is consistent with the forgiveness 
timelines on other IDR plans, which 
provide repayment terms of up to 20 or 
25 years. 

The Department also proposes to 
include language in § 30.83(b) 
explaining how we would determine the 
date of repayment entry in several 
different situations. For loans that are 
not PLUS loans or consolidation loans, 
we propose to use the date after the final 
day of a loan’s grace period. That is the 
most intuitive date associated with what 
it means to enter repayment. For PLUS 
loans made to either a parent or a 
graduate or professional student we 

propose using the day the loan is fully 
disbursed. This recognizes that PLUS 
loans have multiple options for when 
borrowers enter repayment. Since 2008, 
parent borrowers have had the option to 
defer repayment entry until after the 
dependent undergraduate leaves school. 
But not all choose to do this, and some 
parents choose to enter repayment right 
away, in which case their repayment 
entry date is the same as the 
disbursement date. Similarly, graduate 
borrowers have the option to decline 
their in-school deferment. Using the 
date of disbursement is therefore a 
consistent treatment of PLUS loans 
regardless of whether the borrower 
elected to go into repayment right away. 

The Department proposes a simpler 
solution for picking the date to assign 
for repayment entry for a consolidation 
loan. We are concerned that simply 
counting the date of the consolidation 
loan’s disbursement would be unfair to 
borrowers because it could result in 
erasing years of time since repayment 
entry for borrowers, unwittingly. The 
Department has addressed concerns 
about a full reset of forgiveness clocks 
through consolidation in recent 
regulations on IDR and PSLF and 
maintains that concern here. In those 
circumstances we have addressed that 
issue through using a weighted average 
of the underlying loans.26 Instead, for 
this regulation we propose an approach 
that is simpler to administer and clearer 
to understand. For consolidation loans 
made before July 1, 2023, we propose 
using the earliest date that any loan that 
was repaid by a consolidation loan 
ended its initial grace period or was 
disbursed in the case of a PLUS loan. 
We propose this date of July 1, 2023, 
because it was the day after the 
Department announced this rulemaking 
in a press release and there was no way 
a borrower could have known to 
consolidate and receive this benefit.27 
As such, borrowers could not have 
engaged in any strategic consolidation 
to receive this benefit before July 1, 
2023. For consolidation loans disbursed 
on or after July 1, 2023, we propose to 
instead use the latest date that any loan 
repaid by the consolidation ended its 
initial grace period, or in the case of a 
PLUS loan was disbursed. By 
establishing these different thresholds, a 
borrower’s repayment progress will not 
fully reset when a borrower consolidates 
loans on which a borrower had 
previously made payments. In addition, 
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28 See 20 U.S.C. 1087e(e)(7) (ICR provision 
describing qualifying payments and deferments for 
relief); 20 U.S.C. 1098(b)(7) (IBR provision 
describing qualifying payments and deferments for 
relief). 

29 See 20 U.S.C. 1087e(e)(7). 
30 20 U.S.C. 1098(b)(7) (stating the Secretary may 

repay or cancel any outstanding balance of 
principal and interest for a borrower who ‘‘at any 
time, elected to participate in’’ an IBR plan and 
meets the conditions for qualified payments or 
deferment). 

31 See 20 U.S.C. 1087e(e)(7); 20 U.S.C. 1098(b)(7). 
32 34 CFR 685.209(l). 
33 Goldstein, Adam, Charlie Eaton, Amber 

Villalobos, Parijat Chakrabarti, Jeremy Cohen, and 
Katie Donnelly. ‘‘Administrative Burden in Federal 
Student Loan Repayment, and Socially Stratified 
Access to Income-Driven Repayment Plans.’’ RSF: 
The Russell Sage Foundation Journal of the Social 
Sciences 9, no. 4 (2023): 86–111. 

this also makes certain that a borrower 
could not consolidate after the 
Department announced this proposal in 
order to receive a waiver of newer loans 
alongside older ones. We have 
determined that this approach is more 
operationally feasible and carries a 
lower risk of errors. 

During negotiated rulemaking, the 
Department proposed only waiving 
loans that first entered repayment 20 or 
25 years ago at the time we would 
implement this section. Negotiators and 
public commenters raised significant 
concerns about how such an approach 
would create a ‘‘cliff effect’’ in which a 
borrower who falls just a month or two 
short of 20 or 25 years would not be 
eligible for a waiver, despite facing 
significant financial burden of student 
loan debt over time and facing many of 
the same repayment challenges as those 
borrowers eligible for relief under this 
provision. 

The Department understands the 
concerns raised by negotiators and 
members of the public about the 
challenges with operating this policy 
only once. At the same time, however, 
the Department is concerned that an 
ongoing policy would not recognize 
how the Department has taken steps to 
address many repayment challenges on 
a going-forward basis by introducing 
several IDR plans, including the new 
SAVE plan, which should make it 
substantially easier going forward for 
borrowers to make payments that 
qualify for forgiveness. We have not yet 
identified a solution to this issue that 
would still encourage borrowers who 
have not yet reached forgiveness to 
continue making required payments 
until they reach the 20- or 25-year mark. 
And for any solution for this cliff, we 
would need a way to appropriately 
model the likelihood that a borrower 
does take necessary steps in the future 
to be eligible for relief under this 
approach so that we can assign it the 
proper estimated cost in the net budget 
impact. 

Given the considerations outlined 
above and in light of the changes the 
Department has made under recent IDR 
plans, we invite feedback from the 
public about how to acknowledge and 
address the repayment challenges of 
borrowers who entered repayment a 
long time ago, but not long enough to 
immediately qualify under this 
provision, and who are unlikely to 
repay their loan in full in a reasonable 
period. We also invite feedback on how 
to determine the likelihood that any 
borrower who does not yet reach 
forgiveness under the proposed policy 
would qualify for forgiveness under any 
suggested alternative one. For example, 

if the Department were to award credit 
toward forgiveness timelines for all 
months since entering repayment up 
until July 2024 (when all of SAVE’s 
provisions become effective), and a 
borrower first entered repayment at least 
15 years ago, what standards are 
appropriate for determining whether the 
borrower reaches the 20- or 25-year 
threshold in light of the Department’s 
recent steps to fix repayment challenges 
through SAVE? In addition, how would 
the Department determine the 
likelihood that such borrower ultimately 
takes necessary steps to reach a 20 or 
25-year forgiveness threshold under the 
proposed standard? 

The Committee did not reach 
consensus on proposed § 30.83. 

§ 30.84 Waiver when a loan is 
eligible for forgiveness based upon 
repayment plan. 

Statute: Section 432(a) of the HEA (20 
U.S.C. 1082(a)) provides that in the 
performance of, and with respect to, the 
functions, powers, and duties, vested in 
him by this part, the Secretary may 
enforce, pay, compromise, waive, or 
release any right, title, claim, lien, or 
demand, however acquired, including 
any equity or any right of redemption. 

Current Regulations: None. 
Proposed Regulations: Proposed 

§ 30.84 would specify that the Secretary 
may waive the outstanding balance of a 
loan for borrowers who are otherwise 
eligible for forgiveness under an IBR 
plan, Income-contingent Repayment 
(ICR) plan, or an alternative repayment 
plan but are not currently enrolled in 
the plan where they could receive 
forgiveness. The amount of the waiver 
would be the same as what the borrower 
would receive under the applicable IDR 
plan. Currently borrowers who are 
repaying their loans under an IDR plan 
must meet the eligibility requirements 
to enroll and qualify for forgiveness of 
their Federal student debt. Under all 
IDR plans, any remaining loan balance 
is forgiven if their loans are not fully 
repaid at the end of the repayment 
period. 

Reasons: Congress and the 
Department have provided borrowers 
with various income-based repayment 
plan options over time. The Department 
currently offers four IDR plans: the IBR 
plan, ICR plan, Pay as You Earn 
Repayment (PAYE) plan, and the new 
SAVE plan that replaced the former 
REPAYE plan. For purposes of this 
NPRM we refer to IBR, ICR, PAYE, 
SAVE, and REPAYE collectively as IDR 
plans. 

The HEA sets forth the requirements 
for borrowers to receive relief under the 
terms of the various IDR plans. For both 
ICR and IBR, a borrower may receive 

relief as long as they have accumulated 
the requisite amount of time making 
qualified payments or being in a 
qualified deferment.28 The HEA does 
not require these qualifying payments or 
deferments to occur while the borrower 
is enrolled in an ICR plan to receive 
relief under ICR,29 nor must they occur 
while a borrower is on an IBR plan to 
receive relief under IBR.30 Rather, the 
HEA permits borrowers to receive relief 
under these plans so long as the 
borrower participates in them at some 
point after such qualifying payments or 
deferments have occurred.31 While the 
HEA’s ICR and IBR provisions do 
specify steps and procedures for 
obtaining a borrower’s income 
information to calculate reduced 
payments under these plans, there is no 
requirement that borrowers provide 
such information as a condition of 
receiving relief. Instead, the HEA leaves 
the specific details of how to 
operationalize the procedures for 
enrolling in IDR plans up to the 
Secretary. Under this proposed 
provision, the Secretary would use 
information within the Department’s 
possession to identify borrowers already 
eligible for relief and provide them with 
the opportunity to enroll in the IDR plan 
by choosing not to opt-out of receiving 
a waiver. 

Such waivers would benefit many 
borrowers because the Department’s 
current IDR regulations require 
borrowers to apply to enroll in IDR 
plans.32 Unfortunately, Department 
experience and independent research 
shows that there have been persistent 
challenges getting borrowers who would 
benefit from IDR plans to enroll in 
them.33 And when borrowers do enroll, 
large shares of them fail to successfully 
recertify and stay enrolled. For example, 
one study by the JP Morgan Chase 
Institute found that for every borrower 
enrolled in IDR there are two others 
who would benefit from such a plan but 
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34 https://www.jpmorganchase.com/institute/ 
research/household-debt/student-loan-income- 
driven-repayment#finding-1. 

35 https://www.philadelphiafed.org/-/media/frbp/ 
assets/consumer-finance/reports/cfi-sl-payments-3- 
resumption.pdf. 

36 Herbst, Daniel. ‘‘The impact of income-driven 
repayment on student borrower outcomes.’’ 
American Economic Journal: Applied Economics 
15, no. 1 (2023): 1–25.; Conkling, Thomas S., and 
Christa Gibbs. ‘‘Borrower experiences on income- 
driven repayment.’’ Consumer Financial Protection 
Bureau, Office of Research Reports Series 19–10 
(2019). 

37 https://www.federalregister.gov/documents/ 
2023/07/10/2023-13112/improving-income-driven- 
repayment-for-the-william-d-ford-federal-direct- 
loan-program-and-the-federal. 

38 https://www.ed.gov/news/press-releases/ 
department-education-announces-actions-fix- 
longstanding-failures-student-loan-programs?utm_
content=&utm_medium=email&utm_name=&utm_
source=govdelivery&utm_term=. 39 87 FR 65904 (November 1, 2022). 

are not enrolled.34 Similarly, the Federal 
Reserve Bank of Philadelphia found that 
many borrowers were unaware of the 
new SAVE plan, especially among 
borrower groups who were most likely 
to benefit from it, and potential 
beneficiaries remained uncertain even 
after learning about plan features and 
benefits.35 

The Department is concerned that its 
past practices of administering IDR 
plans have made it too challenging for 
borrowers to successfully navigate these 
processes. The result has been 
borrowers struggling to figure out which 
IDR plan is best, determine whether 
they are eligible, and then submit an 
application.36 

Under the Department’s current 
regulations, borrowers must also re- 
enroll in the IDR plan each year and risk 
being removed from the plan if they fail 
to recertify their participation in a 
timely basis. The Department has taken 
many steps in recent years to address 
this problem. We created the SAVE 
plan, which addresses many of the 
issues that borrowers experienced in 
other IDR plans. We also are 
implementing a regulatory change 37 
that makes it possible for borrowers to 
automatically recertify their IDR 
enrollment by providing approval for 
the disclosure of their Federal tax 
information. 

The Department is also concerned 
about how past challenges with 
administering IDR plans may have 
exacerbated these issues for borrowers 
with older loans. In April 2022, the 
Department announced it was taking 
executive action to address concerns 
about a lack of consistent tracking of 
borrower progress toward forgiveness 
and improper implementation of 
policies designed to limit the use of 
extended time in forbearances.38 
Through that process we have identified 
and provided relief to hundreds of 

thousands of borrowers who were 
eligible for IDR forgiveness but had not 
enrolled. Simultaneously, the 
Department put in place processes to fix 
these issues going forward, including 
giving borrowers a clear count of their 
progress toward forgiveness and 
addressing the use of forbearances. 
However, we are concerned that there is 
still a group of borrowers who did not 
reach forgiveness through the payment 
count adjustment and who are not so 
new to borrowing that all their time in 
repayment would be covered by these 
improvements. In particular, these 
would be borrowers who are eligible for 
the forgiveness benefits under the SAVE 
plan, which provides forgiveness after 
as few as 120 months (10 years) in 
repayment for borrowers who originally 
took out $12,000 or less. Keeping 
borrowers such as these in the 
repayment system when they could 
receive a discharge immediately creates 
costs for the Department because we 
have to continue to pay servicers to 
manage these loans. 

The Department proposes applying 
this section to borrowers repaying under 
all types of IDR plans, including those 
created under the income-contingent 
repayment authority and IBR, and the 
alternative plan. We include the 
alternative plan as well because that 
plan contains an option to provide 
borrowers forgiveness after a set period 
of time, even if they have not paid off 
the full balance. In that regard it is 
similar to IDR plans. By contrast, other 
payment plans do not provide 
forgiveness and so are not appropriate to 
include in this section. 

In applying this waiver, the Secretary 
would provide borrowers with relief 
identical to what they would have 
otherwise received on the relevant IDR 
plan. They are not receiving benefits 
any larger than they otherwise would 
have if they successfully navigated the 
enrollment or re-enrollment process. 

The non-Federal negotiators 
supported the Department’s proposal to 
waive the outstanding balance of loans 
and encouraged the Department to 
automate the process and expedite the 
approval and debt relief as much as 
possible. 

The Committee reached consensus on 
proposed § 30.84. 

§ 30.85 Waiver when a loan is 
eligible for a targeted forgiveness 
opportunity. 

Statute: Section 432(a) of the HEA (20 
U.S.C. 1082(a)) provides that in the 
performance of, and with respect to, the 
functions, powers, and duties, vested in 
him by this part, the Secretary may 
enforce, pay, compromise, waive, or 
release any right, title, claim, lien, or 

demand, however acquired, including 
any equity or any right of redemption. 

Current Regulations: None. 
Proposed Regulations: Proposed 

§ 30.85 would provide that the Secretary 
may waive up to the entire outstanding 
balance of a loan where the Secretary 
determines that a borrower has not 
successfully applied for, but otherwise 
meets, the eligibility requirements for 
any other loan discharge, cancellation, 
or forgiveness program under 34 CFR 
parts 682 or 685. This includes 
opportunities such as false certification 
discharge, closed school loan 
discharges, and Public Service Loan 
Forgiveness (PSLF). 

The proposed regulations also specify 
that if a borrower has a Direct 
Consolidation Loan or a Federal 
Consolidation Loan where only part of 
it would meet the criteria of this section 
that the Secretary may waive the portion 
of the outstanding balance of the 
consolidation loan attributable to such 
loan. 

Reasons: The HEA outlines several 
opportunities for borrowers in the Direct 
or FFEL Programs to receive Federal 
student loan forgiveness in certain 
situations if the borrower meets the 
eligibility requirements. For both loan 
types, this includes forgiveness when a 
borrower is enrolled at a school that 
closes, if they have a total and 
permanent disability, or have a loan that 
has been falsely certified. Direct Loan 
borrowers are also eligible for PSLF. 

The Department has historically seen 
many situations where borrowers do not 
successfully apply for available relief 
when they are eligible. For example, in 
August 2021, the Department issued a 
final rule that provided automatic 
forgiveness for borrowers who were 
identified as eligible for a total and 
permanent disability discharge through 
a data match with the Social Security 
Administration.39 The Department had 
been using such a match for years to 
identify eligible borrowers but required 
them to opt in to receive relief. After 
switching to an opt out model, we have 
provided relief to more than 350,000 
borrowers, showing that a default of 
inclusion helps these programs to reach 
the people who need them. Absent this 
action it is possible many of these 
borrowers would still have loans today. 
Similarly, GAO studies of closed school 
loan discharges have found that many 
borrowers eligible for a closed school 
loan discharge fail to apply, and that 
those who in the past received 
automatic closed school loan discharges 
after a three-year waiting period were 
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40 https://www.gao.gov/assets/gao-21-105373.pdf. 

41 See Title IX, Subtitle G, Part 8, section 9675 of 
the American Rescue Plan Act, 2021 (Pub. L. 117– 
2). 

42 Some examples of the Department’s oversight 
and compliance measures over institutions include 
but are not limited to: program reviews authorized 
under Sec. 498A of the HEA; requiring most 
institutions to submit a compliance and financial 
audit authorized under Sec. 487(c) of the HEA; and 
others. 

highly likely to default during the 
waiting period.40 

The waivers proposed in this section 
would build on efforts made by the 
Department over the past several years 
to improve regulations for existing 
discharge programs to allow the 
Secretary to award borrowers relief 
under different programs if we 
determine that they otherwise meet the 
criteria. Beyond the regulatory programs 
to automatically provide discharges to 
eligible borrowers, the Secretary may 
have or obtain information showing that 
additional borrowers are or should be 
eligible for relief on their loans. For 
example, borrowers whose schools 
closed while they were enrolled outside 
of the time periods that the Department 
provided automatic relief would 
nonetheless be eligible for this relief if 
they applied. By giving these borrowers 
an opportunity to obtain the relief 
intended for them by choosing not to 
opt out, this rule would make that relief 
available in a fairer manner that lessens 
the burdens on borrowers. Although 
schools can be liable for relief provided 
based on the closed school discharge 
regulation, schools would not face a 
liability for waivers granted under this 
section. Because the Secretary would 
have waived the amounts owed by the 
borrower there is no liability that could 
then be established against the 
institution and then pursued through 
administrative proceedings. 

It is possible that a borrower whose 
loans have been consolidated could 
have some of the loans repaid by the 
consolidation that are eligible for a 
waiver and some that would not be. For 
example, a borrower could have loans 
from one school that are eligible for a 
closed school loan discharge and other 
loans that are not. In such situations the 
Department would waive repayment of 
the portion of the consolidation loan 
attributable to that loan repaid by the 
consolidation loan that is eligible for the 
waiver. 

Overall, the Department believes that 
this waiver will provide additional 
flexibility and help get relief to more 
borrowers who are eligible for Federal 
student loan forgiveness. 

One non-Federal negotiator opposed 
this proposed regulation. The negotiator 
stated concerns for other borrowers who 
are already eligible for Federal student 
loan discharges who would be treated 
differently under the waiver authority 
and may lose other benefits currently 
provided by existing Federal student 
loan discharge programs. This same 
negotiator provided an example of a 
borrower who may face tax 

consequences if they receive this benefit 
under the waiver instead of utilizing 
other discharge programs where such a 
discharge would be statutorily excluded 
from being considered taxable income. 
By law, there is no Federal taxation on 
Federal student loans forgiven by the 
Department through the end of 2025.41 
Before any usage of this authority the 
Department would also consider 
whether a borrower is already eligible 
for a discharge under the existing 
forgiveness opportunity. 

The Committee did not reach 
consensus on proposed § 30.85. 

§ 30.86 Waiver based upon 
Secretarial actions. 

Statute: Section 432(a) of the HEA (20 
U.S.C. 1082(a)) provides that in the 
performance of, and with respect to, the 
functions, powers, and duties, vested in 
him by this part, the Secretary may 
enforce, pay, compromise, waive, or 
release any right, title, claim, lien, or 
demand, however acquired, including 
any equity or any right of redemption. 

Current Regulations: None. 
Proposed Regulations: Under 

proposed § 30.86(a), the Secretary may 
waive the entire outstanding balance of 
a loan associated with attending an 
institution or a program at an institution 
if the Secretary or other authorized 
Department official took certain final 
agency actions. These final agency 
actions are: termination of the 
institution or academic program’s 
participation in the title IV, HEA 
programs; a denial of the institution’s 
request for recertification; or 
determination that the institution or 
program loses title IV eligibility. To 
qualify under this section, the final 
agency action must have been taken in 
whole or in part due to the institution 
or academic program failing to meet an 
accountability standard based on 
student outcomes for determining 
eligibility in the title IV, HEA programs 
or the Department determining that the 
institution or program failed to deliver 
sufficient financial value to students. 
Such situations that are evidence of 
failure to provide sufficient financial 
value include when the institution or 
program has engaged in substantial 
misrepresentations, substantial 
omissions, misconduct affecting student 
eligibility, or other similar activities. 
Currently, proposed 30.86(a)(2) also 
includes the following language: ‘‘this 
paragraph applies to circumstances 
when the institution or program has lost 
accreditation at least in part due to such 
activities.’’ The intent of the consensus 

language was to clarify that the 
underlying finding that supports the 
Department’s determination that an 
institution or program failed to deliver 
financial value under proposed 
§ 30.86(a)(2) could be a finding made by 
the Department or it could be a finding 
made by an accreditor that terminated 
accreditation based at least in part on 
that finding. Since the Committee 
reached consensus on the language 
included in 30.86, the Department 
included it in these proposed 
regulations. However, the Department 
believes that this intent could be stated 
more clearly as: ‘‘The institution or 
program has failed to deliver sufficient 
financial value to students, including in 
situations where either (i) the 
Department has determined that the 
institution or program has engaged in 
substantial misrepresentations, 
substantial omissions, misconduct 
affecting student eligibility, or other 
similar activities; or (ii) the Department 
has determined that the accrediting 
agency has terminated its accreditation 
based at least in part upon a finding that 
the institution or program has engaged 
in the activities described in paragraph 
(a)(2)(i) of this section.’’ The Department 
invites comments on this possible 
change. 

Proposed § 30.86(b) would specify 
that the waiver applies to a borrower’s 
loans received for attending that 
program or school during the period 
that corresponds with the findings or 
outcomes data unless the Department 
believes the use of a different period is 
appropriate. In the case of a Federal 
Consolidation Loan or Direct 
Consolidation Loan that has an 
outstanding balance, under proposed 
§ 30.86(c) the Secretary would waive the 
portion of the outstanding balance of the 
consolidation loan attributable to such 
loan received for attending that program 
or school during the period that 
corresponds with the findings or 
outcomes data. 

Reasons: Conducting rigorous 
oversight and enforcing accountability 
measures are key functions for the 
Department.42 Identifying situations in 
which institutions or programs are 
failing to meet requirements of the HEA 
and taking action to prevent the flow of 
future title IV aid dollars is an important 
way to solidify that taxpayer funds are 
well spent and to protect future 
borrowers and aid recipients from harm. 
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43 There are some institutions that previously lost 
title IV eligibility because of failing CDRs, and 
qualifying loans associated with those institutions 
would be eligible. By contrast, there are not any 
programs that previously lost title IV eligibility 
based on failing GE measures because the prior rule 
was rescinded before any program lost eligibility, 
and the new rule does not go into effect until July 
2024. 

However, while we take aggressive 
action to protect future borrowers and 
aid recipients, we often do not address 
loans held by borrowers who attended 
programs or institutions at the very time 
we observed the issues that led to the 
termination of future aid receipt. For 
example, a borrower who attended an 
institution that lost access to aid 
because of high CDRs, is still left to 
repay their loans, even as the 
Department takes steps to protect future 
borrowers from going into debt at those 
institutions. 

This waiver would provide relief to 
borrowers who received loans to attend 
programs or institutions that lost access 
to title IV aid for specific agency actions 
if they took out loans during the period 
that generated the outcomes data that 
led to the aid termination or who 
attended during the period covered by 
evidence that was used to justify cutting 
off title IV aid into the future. 

The Department believes waivers in 
this situation are appropriate because 
we think it is unfair to expect borrowers 
to continue repaying loans from a time 
when we know the issues at the 
institution or program were so 
significant that they warranted adverse 
Secretarial action. These are loans 
where we know the borrower is not 
getting the benefit of the bargain one 
should expect when they take out loans 
for postsecondary education or, in cases 
such as substantial misrepresentation, 
that the loans should not have been 
made in the first place. 

Waivers of Federal student loan debt 
under proposed § 30.86 would only 
apply after a final agency action. That 
means the institution would have 
exhausted its administrative appeals for 
that final action. For example, if the 
Secretary denies an institution’s request 
for recertification, that institution would 
still be afforded the opportunity to 
appeal that denial in accordance with 
34 CFR part 668, subpart G and only 
until the institution exhausts its appeals 
options for the denial of the 
recertification—or indicates that it does 
not intend to appeal the decision— 
would the Department consider waiving 
affected borrowers’ loan balances in 
accordance with this regulation. If an 
institution does not appeal a liability in 
a specific finding in a Final Program 
Review Determination (FPRD), the 
finding in that FPRD would be 
considered final. Relying only on final 
agency actions also means that instances 
in which the Secretary initiates an 
action and then does not finalize it due 
to a successful appeal would not be 
included. For example, if an institution 
successfully appeals a failing CDR and 
does not lose aid eligibility, borrowers 

who attended the institution would not 
be eligible for a waiver under this 
section. 

The Department also recognizes that 
sometimes agency actions are ultimately 
resolved through settlements. We 
propose that settlements where there is 
an acknowledgement of wrongdoing 
would qualify as a final agency action 
under this section, while settlements 
that lack such an acknowledgment of 
wrongdoing would not. We believe this 
approach is appropriate because the 
proposed regulation applies if the 
Department determines the program or 
institution failed an accountability 
measure related to student outcomes or 
failed to provide sufficient financial 
value. 

Institutions would also not be liable 
for the costs associated with any 
waivers granted under this section. 
Because this is an exercise of the 
Secretary’s waiver authority there 
would not be a liability to seek against 
an institution. The one exception is for 
liabilities related to certain loans issued 
while an institution appeals or requests 
for an adjustment to its CDR. Liabilities 
for those amounts are discussed in 
§ 668.206(f). 

This waiver would be used only when 
the termination of the institution’s title 
IV participation occurred for specific 
reasons. These fall into two categories. 
The first is the institution’s failure of 
accountability standards based on 
student outcomes, namely those related 
to CDRs and Gainful Employment. This 
includes failures of those measures that 
occurred in the past when they resulted 
in loss of title IV eligibility.43 The 
Department chose these types of 
measures because those are situations in 
which the Department directly 
measured the outcomes of borrowers in 
a specific cohort and found the results 
so lacking that aid could not continue. 

An institution would have to fail its 
CDR or GE metrics enough times to 
warrant a final action from the 
Department and that failure would have 
to be sustained following any appeal 
options available to the institution or 
program. 

This waiver would not apply to the 
failure of other metrics that are not 
directly tied to student outcomes. This 
includes the calculation of an 
institution’s financial responsibility 

composite score prescribed in 34 CFR 
part 668, subpart L or for proprietary 
institutions, their 90/10 non-Federal 
revenue calculation prescribed in 34 
CFR 668.28. These other performance 
standards are important but do not 
directly measure student outcomes. 

The Department is not concerned that 
granting a waiver based upon student 
outcomes would create an incentive for 
future borrowers to willfully default on 
their loans or take other actions that 
could cause the program to fail the debt- 
to-earnings or earnings premium 
measures used in Gainful Employment. 
First, all these measures operate on the 
observed outcomes across either all 
borrowers who entered repayment or all 
those who received title IV aid and 
graduated. They also generally require 
measuring performance across multiple 
years. The lone exception to this being 
a one-year CDR in excess of 40 percent, 
which leads to a loss of loan eligibility. 
Intentionally failing the measure would 
require extremely coordinated activity 
across likely multiple years of students. 
Making such a situation further unlikely 
is the fact that the consequences of 
intentionally failing a measure with 
uncertain odds of success could be 
significant. Defaulting on a student loan 
has significant consequences. Borrowers 
can see their credit scores plummet and 
tax refunds seized. Regarding Gainful 
Employment metrics, borrowers would 
be having to settle for lower earnings, 
which has additional effects on their 
ability to afford basic necessities. 

The second type of actions relate to 
situations where there is a 
determination that the institution or 
program failed to deliver sufficient 
financial value. We propose defining 
this as findings that an institution 
engaged in substantial 
misrepresentations or omissions of fact, 
misconduct affecting student eligibility, 
or other similar activities. We chose 
these situations because those would be 
cases in which the institution engaged 
in behavior that affected the value of 
what a borrower received for their loans. 
For instance, if the Department 
terminates aid on a prospective basis 
because it finds that an institution had 
been consistently lying to borrowers 
about their ability to get jobs when in 
fact internal statistics showed that fewer 
than half of students obtained 
employment in the field in which they 
were being prepared then that is a sign 
that the borrower did not receive what 
they were promised. We would also 
waive repayment of the loans of 
borrowers who were included in those 
periods used to determine that the 
actual employment rates were far lower 
than what was promised. Waivers 

VerDate Sep<11>2014 18:32 Apr 16, 2024 Jkt 262001 PO 00000 Frm 00018 Fmt 4701 Sfmt 4702 E:\FR\FM\17APP3.SGM 17APP3lo
tte

r 
on

 D
S

K
11

X
Q

N
23

P
R

O
D

 w
ith

 P
R

O
P

O
S

A
LS

3
Case 2:24-cv-00103-JRH-CLR   Document 1-2   Filed 09/03/24   Page 17 of 54



27581 Federal Register / Vol. 89, No. 75 / Wednesday, April 17, 2024 / Proposed Rules 

granted because of this section could 
also include circumstances where the 
Secretary terminates aid because an 
institution or program loses 
accreditation at least in part for the 
same type of reasons. 

The Department recognizes that 
borrowers eligible for relief under this 
provision may also be eligible for relief 
under the Department’s other discharge 
programs, such as borrower defense. As 
a general matter, the Department does 
not see a problem with providing 
overlapping pathways to relief. Such 
overlaps are not uncommon in the 
student loan system. For example, there 
have been many borrowers who have 
been eligible for both a closed school 
loan discharge and a borrower defense 
discharge. In such instances, the 
Department has opted to proceed with 
the most operationally efficient 
discharge since the borrower receives 
the same benefits under either option. 
Where possible, the Department intends 
to provide eligible borrowers relief 
through other existing discharge 
programs, such as borrower defense or 
closed school discharge. But the 
Department’s experience is that there 
are some circumstances where a 
borrower may not receive relief under 
these discharges but meets the 
conditions of § 30.86(a)(2). 

Waivers in this section would not be 
granted in response to every action the 
Department takes to terminate aid 
access at an institution. For instance, an 
institution that loses access to aid 
because of financial problems, solely 
because it closed, or other situations 
that do not speak to the returns received 
by students would not be captured here. 
Because those aid loss circumstances do 
not relate to the benefit received by 
borrowers, we do not think it is 
appropriate to include them here as a 
waiver. The Department would make 
the determination as to whether an 
action meets this requirement for each 
institution or program. 

Final actions under proposed § 30.86 
would include those sanctions in 34 
CFR part 668, subparts G and H, other 
final actions stemming from an 
institution’s loss of eligibility under 34 
CFR part 600, subpart D, as well as other 
final action by the Department. As the 
Department explained during negotiated 
rulemaking sessions, these final actions 
are situations where the Secretary or 
other Departmental official has taken 
formal action to cease an institution or 
program’s participation in the title IV, 
HEA programs on a prospective basis. 

A non-Federal negotiator encouraged 
us to include an institution’s loss of 
accreditation as a condition under 
which the Department could waive 

repayment of Federal student loan debt 
and another negotiator believed a more 
expansive general loss of title IV 
eligibility should be used as a basis for 
waiving repayment. The Department 
concurred and incorporated in 
§ 30.86(a)(2), circumstances when the 
institution or program loses 
accreditation as a basis for waiving 
Federal student loan debt under this 
proposed section. 

Under proposed § 30.86(b), the 
Department would apply this provision 
to a borrower’s loans received for 
attending that institution or program 
during the period that corresponds with 
the findings or outcomes data that forms 
the basis for the final action for this 
waiver. For example, if an institution 
lost access to title IV aid due to CDRs 
in excess of the statutory limits for 
borrowers who entered repayment in 
2016, 2017, and 2018, then we would 
waive repayment of the loans from that 
institution of borrowers who borrowed 
during that period. Similarly, if an 
institution lost access to aid because of 
substantial misrepresentations in a 
nursing program in 2023, then we 
would waive repayment of the loans of 
borrowers who took out loans for that 
program in that period of the final 
action. 

Limiting this waiver only to 
borrowers whose enrollment overlaps 
during the corresponding period enables 
the scope of the findings or outcomes 
data to apply to similarly situated 
borrowers and provides consistent 
treatment to all affected borrowers. At 
the same time, the Department 
recognizes that there could be unique 
circumstances in which the period used 
for the Secretarial action does not fully 
capture the period during which the 
Department believes the actions covered 
by this section otherwise occurred. In 
such circumstances, proposed 
§ 30.86(b), allows for the Secretary to 
designate an alternative period for 
determining a borrower’s eligibility for 
a waiver. Examples of such 
considerations could be capturing 
additional years related to CDR failures 
where the Department has reason to 
believe an institution would have failed 
except for efforts to manipulate rates to 
keep them artificially low. Another 
instance might also be years that took 
place after an investigation that led to a 
Secretarial action and a school action 
started but the institution later closed 
making it infeasible for the Department 
to add the years after its investigation 
finished to be included in the period of 
identified conduct. For example, if the 
Department investigated an institution 
from 2020 to 2022 and finished the 
process of a Secretarial action in 2024, 

after which the school closed, the 
Secretary may choose to consider 
whether loans disbursed from 2023 and 
2024 should also be considered under 
this provision. 

Finally, the Department also 
concurred with a non-Federal negotiator 
who suggested we include an additional 
paragraph which states that if the 
conditions of the waiver are met and the 
loan was repaid by a consolidation loan 
that has an outstanding balance, the 
Department would waive the portion of 
the outstanding balance of the 
consolidation loan attributable to such 
loan. We believe that it is logical to 
waive only the underlying loan that was 
part of a consolidation loan associated 
with the final action associated for this 
waiver. Borrowers who otherwise 
consolidated their loans would have a 
pathway toward this waiver and would 
not lose their opportunities for this 
waiver because of the consolidation. 

The Committee reached consensus on 
proposed § 30.86. 

§ 30.87 Waiver following a closure 
prior to Secretarial actions. 

Statute: Section 432(a) of the HEA (20 
U.S.C. 1082(a)) provides that in the 
performance of, and with respect to, the 
functions, powers and duties, vested in 
him by this part, the Secretary may 
enforce, pay, compromise, waive, or 
release any right, title, claim, lien, or 
demand, however acquired, including 
any equity or any right of redemption. 

Current Regulations: None. 
Proposed Regulations: Under 

proposed § 30.87(a)(1), the Secretary 
may waive the entire outstanding 
balance of a loan associated with 
attending an institution or a program at 
an institution if the institution or 
program closes and the Secretary or 
other authorized Department official has 
determined that, based on the most 
recent reliable data for an institution or 
program, the institution or program has 
not satisfied, for at least a year, an 
accountability standard based on 
student’s outcomes for determining that 
institution or program’s eligibility for 
title IV funds. Under proposed 
§§ 30.87(a)(2)(i) and (ii) the Secretary 
may also waive the entire outstanding 
balance of a loan associated with 
attending a closed institution or a closed 
program at an institution if the 
institution or program failed to deliver 
sufficient financial value to students 
and is the subject of a Departmental 
action that remains unresolved at the 
time of that institution or program’s 
closure, in whole or in part, on certain 
conduct specified in regulation. 

Currently, proposed § 30.87(a)(2)(i) 
also includes the following language: 
‘‘this paragraph applies to 
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circumstances when the institution or 
program has lost accreditation at least in 
part due to such activities.’’ The intent 
of the consensus language was to clarify 
that the underlying finding that 
supports the Department’s 
determination that an institution or 
program failed to deliver sufficient 
financial value under proposed 
§ 30.87(a)(2)(i) could be a finding made 
by the Department or it could be a 
finding made by an accreditor that 
terminated accreditation based at least 
in part on that finding. Since the 
committee reached consensus on the 
language included in 30.87, the 
Department has included it in these 
proposed regulations. However, the 
Department believes that the intent 
could be stated more clearly as: ‘‘The 
institution or program has failed to 
deliver sufficient financial value to 
students, including in situations where 
either (A) the Department has 
determined that the institution or 
program has engaged in substantial 
misrepresentations, substantial 
omissions, misconduct affecting student 
eligibility, or other similar activities; or 
(B) the Department has determined that 
the accrediting agency has terminated 
its accreditation based at least in part 
upon a finding that the institution or 
program has engaged in the activities 
described in (A).’’ The Department 
invites comments on this possible 
change. 

Under proposed § 30.87(b), a waiver 
under this section would apply to a 
borrower’s loans received for attending 
that institution or program during the 
period that corresponds with the 
findings or outcomes data. Proposed 
§ 30.87(c) would provide that in the case 
of Federal Consolidation Loans and 
Direct Consolidation Loans, the 
Secretary would waive the portion of 
the outstanding balance of the 
consolidation loan attributable to such 
loan received for attending that 
institution or program during the period 
that corresponds with the findings or 
outcomes data. 

Institutions or programs that close 
where the Secretary determined that the 
institution or program has not satisfied 
an accountability standard based on 
student outcomes would include 
institutions that fail or failed to meet the 
CDR standards prescribed in 34 CFR 
part 668, subpart N and programs that 
do not lead to Gainful Employment 
prescribed in 34 CFR part 668, subpart 
S. An institution or program that failed 
to deliver sufficient financial value to 
students would include an institution or 
program that engaged in: substantial 
misrepresentations, substantial 
omissions, misconduct affecting student 

eligibility, or circumstances around loss 
of accreditation associated with such 
activities. The Department would 
predicate this determination through a 
program review, investigation, or any 
other action that remains unresolved at 
the time of closure and that action as 
based in whole or in part to the 
aforementioned misconduct. 

Waivers of Federal student loan debt 
under proposed § 30.87 would apply to 
actions the Department has taken as 
soon as one year after the institution or 
program has not satisfied an 
accountability standard based on 
student outcomes. This provision would 
also apply to an institution or program 
failing to deliver sufficient financial 
value to students and was the subject to 
a program review, investigation, or any 
other Department action that remains 
unresolved at the time of closure and 
that action was based, in whole or in 
part, on such conduct. 

Under these proposed regulations, we 
would not assess liabilities against the 
institution as a result of the Secretary 
waiving a borrower’s Federal student 
loan debt. As such, institutions would 
not be subject to any request to repay 
funds waived under this provision. 

Reasons: Similar to proposed § 30.86, 
the Department seeks to capture 
circumstances where an institution or 
program failed accountability standards 
based on student outcomes. The main 
difference between this provision and 
§ 30.86 is that § 30.87 captures 
situations in which an institution or 
program chooses to close before the 
action becomes final and could be 
considered under § 30.86. The 
Department is proposing a separate 
section to address situations where an 
institution or program has closed 
because we have seen past situations 
where programs or institutions fail 
accountability measures and voluntarily 
close, and the closure leaves the 
Department with insufficient data to 
conduct a final agency action. The same 
is true of situations in which the 
Department begins an investigation or 
program review related to whether the 
institution or program is providing 
sufficient financial value, but the 
institution or program chooses to close 
before that investigation or program 
review is finished. When that occurs, 
the Department may not finish those 
processes. In the circumstances 
described above, the Department 
believes that it would be reasonable for 
the Secretary to infer that in the absence 
of additional data or completion of 
program review or investigation that the 
Department would have terminated aid 
access going forward and the borrower 
would be eligible for a waiver. In other 

words, we do not hold borrowers 
responsible for the Department’s 
inability to obtain necessary additional 
information. Institutions and programs, 
meanwhile, are not affected by this 
inference because they have ceased 
participation in the title IV programs 
and would not face any liabilities from 
these waivers. 

While § 30.87 is designed to provide 
parity with the waivers in § 30.86 so 
that a borrower is not made worse off 
because a school decided to close, this 
provision would not cover all borrowers 
enrolled at the school at the time of 
closure. Because the institution closed, 
borrowers who did not complete and 
were enrolled at or just before the date 
of closure would be eligible for a closed 
school discharge. 

Some examples highlight the 
differences between § 30.86 and § 30.87 
that necessitate a separate section. In 
general, institutions are subject to loss 
of eligibility to participate in the Direct 
Loan 44 and Pell Grant 45 programs if 
that institution’s CDR is equal to or 
greater than 30 percent for each of its 
three most recent cohort fiscal years. An 
institution that voluntarily closes to 
avoid loss of eligibility due to a high 
CDR would not face sanctions, but those 
students could still be repaying loans 
incurred for attendance in what would 
otherwise be an ineligible institution. 
Proposed § 30.87 would cover such 
instances if an institution or program 
voluntarily closes. 

The Department has encountered 
situations in the past during oversight 
and compliance measures over 
institutions and programs where those 
institutions or programs choose to close 
before further reviews can be 
completed. During program reviews, 
investigations, or other actions, 
institutions would voluntarily close the 
institution or program rather than face 
the consequences of sanctions. 
Borrowers enrolled at those institutions 
or programs who did not continue their 
postsecondary education would be 
eligible for a closed school loan 
discharge if the institution closed. But a 
borrower who completed their program 
during this period would not be eligible 
for a closed school discharge. A 
borrower who graduated, meanwhile, 
may also not be able to raise a 
successful defense to repayment claim 
based on the specific factual 
circumstances. This provision would 
provide an alternative path to relief 
where the Department has sufficient 
evidence to determine the institution or 
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program did not provide sufficient 
financial value. 

This waiver would operate in a 
manner separate and distinct from 
closed school loan discharges. The idea 
behind closed school loan discharges is 
to provide relief to borrowers who are 
left with loan debt and are unable to 
complete their programs. That is why 
closed school loan discharges are 
unavailable to borrowers who 
graduated. By contrast, the purpose of 
this waiver is to provide relief to 
borrowers who did not get the benefit of 
the bargain of postsecondary education 
in the sense that their institution or 
program did not meet required student 
outcomes standards or failed to provide 
sufficient financial value, but it closed 
prior to the final agency action that 
would have made that determination. 
The underlying reason for the waiver 
and for why relief would be appropriate 
are different from the reason for closed 
school discharges. Negotiators 
expressed support for this provision 
during negotiated rulemaking sessions. 

One negotiator encouraged us to also 
include an institution or program’s loss 
of accreditation as a condition of 
waiving Federal student loan debt under 
this section. In response, the 
Department concurred and incorporated 
in proposed § 30.87(a)(2)(i) 
circumstances when the institution or 
program loses accreditation as a basis 
for waiving Federal student loan debt. 

Similar to § 30.86, this provision 
would only provide waivers to 
borrowers who took out loans during 
the period used to measure student 
outcomes or for the program review or 
investigation. For example, if an 
institution had a high CDR for 
borrowers who entered repayment in 
2019 and then closed, the Department 
would waive loans taken to attend that 
institution for borrowers in that 
repayment cohort. Borrowers whose 
loans are not included in those periods 
would not receive a waiver. 

The Committee reached consensus on 
proposed § 30.87. 

§ 30.88 Waiver for closed Gainful 
Employment (GE) programs with high 
debt-to-earnings rates or low median 
earnings. 

Statute: Section 432(a) of the HEA (20 
U.S.C. 1082(a)) provides that in the 
performance of, and with respect to, the 
functions, powers and duties, vested in 
him by this part, the Secretary may 
enforce, pay, compromise, waive, or 
release any right, title, claim, lien, or 
demand, however acquired, including 
any equity or any right of redemption. 

Current Regulations: None. 
Proposed Regulations: Under 

proposed § 30.88(a), the Secretary may 

waive the entire outstanding balance of 
a loan received by a borrower associated 
with enrollment in a GE program if the 
following conditions are met: the 
program or institution closed; the GE 
program was not a professional medical 
or dental program; and, for a period in 
which the borrower received loans for 
enrollment in the GE program, the 
Secretary has reliable and available data 
demonstrating that title IV recipients in 
the GE program failed the debt-to- 
earnings rates or earnings premium 
measure described in § 30.88(a)(3). 

For purposes of a waiver under 
§ 30.88(a)(3)(i), the GE program would 
be considered failing if that program 
had a debt-to-earnings rate greater than 
8 percent of their median annual 
earnings and 20 percent of their median 
discretionary income. Discretionary 
earnings would be calculated as median 
annual earnings minus 150 percent of 
the Federal Poverty Guideline for a 
single individual for the measurement 
year. Denominators of either measures 
that are zero or negative would be 
considered a failure if the numerator is 
a non-zero number. A GE program 
would also be considered failing if it 
fails the earnings premium measure 
described in § 30.88(a)(3)(ii). For the 
earnings premiums measure, a GE 
program would be considered failing if 
the median annual earnings of GE 
program graduates are equal to or less 
than the median annual earnings for 
typical high school graduates in the 
labor force (i.e., either working or 
unemployed) between the ages of 25–34. 
The median annual earnings would be 
compared to the high school graduates 
in the State in which the institution is 
located, or nationally in the case of a GE 
program at a foreign school, or if fewer 
than 50 percent of the students in the 
GE program are from the State where the 
institution is located. 

Under proposed § 30.88(b), a GE 
program would be identified by its six- 
digit Classification of Instructional 
Program (CIP) code, the institution’s six- 
digit Office of Postsecondary Education 
ID (OPEID) number and the program’s 
credential level. If the Department does 
not have reliable and available data at 
the GE program’s six-digit CIP code, it 
would use the four-digit CIP code. The 
Department would calculate the annual 
loan payment by determining the 
median loan debt of students who 
completed the GE program during the 
applicable cohort and amortizing that 
debt based upon the average of the 
Direct Unsubsidized Loan interest rates 
based on the applicable credential level 
and the years preceding the completion 
year. 

Additionally, under proposed 
§ 30.88(c), the Secretary may waive 
loans received for enrollment in a GE 
program if the institution closed, and 
the institution received a majority of its 
title IV funds for GE programs for which 
the Department could calculate debt-to- 
earnings rates and earnings premium 
measures, and the Department was 
unable to calculate measures for that 
program. 

Proposed § 30.88(d) would provide 
that in the case of Federal Consolidation 
Loans and Direct Consolidation Loans, 
the Secretary waives the portion of the 
outstanding balance of the consolidation 
loan attributable to such loan received 
for attending that GE program in the 
corresponding period for which the 
Secretary is waiving those borrowers’ 
Federal student loan debt. 

Reasons: The Department published 
final regulations related to GE to address 
ongoing concerns about educational 
programs that are supposed to prepare 
students for gainful employment in a 
recognized occupation but that instead 
leave them with unaffordable amounts 
of student loan debt in relation to their 
earnings, or with no gain in earnings 
compared to others with no more than 
a high school education.46 Going 
forward, if a program fails to meet the 
standards required of the GE rates, 
borrowers may be eligible for waivers 
under either § 30.86 or § 30.87. 
However, the Department is also 
concerned about circumstances in 
which it has evidence that a program is 
failing to meet the GE standards and the 
program closes. Such situations may not 
result in a waiver under § 30.87 even 
though the Department knows that the 
borrowers included in the metrics are 
facing challenges similar to those where 
programs formally fail the measures 
once and then close. 

The provisions in § 30.88 particularly 
would address situations where there 
have been data showing failures of GE 
metrics, but they are not necessarily 
official rates, and the program has 
closed. For example, during rulemaking 
processes to establish GE regulations, 
the Department released debt-to- 
earnings rates about programs across the 
country. In January 2017,47 the 
Department also produced a round of 
official rates under the 2014 GE final 
rule 48 but did not publish subsequent 
GE rates under those rules. In response 
to these rates some institutions 
preemptively closed programs that did 
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not meet the standards. The Department 
believes it is important to provide a 
waiver in these situations because these 
metrics show similar concerns about the 
potential that a borrower may be unable 
to successfully repay their loans. We 
believe it is reasonable to draw an 
inference in favor of the borrower since 
the program closed and there will not be 
other data available showing the longer- 
term performance of the program. 

While the proposed waiver in § 30.88 
would only be available when an 
institution or program closes, it is 
distinct from closed school discharge. 
The purpose of a closed school 
discharge is to provide relief to a 
borrower who is unable to complete 
their program. That is why it excludes 
graduates from eligibility. By contrast, 
this proposed waiver would provide 
relief to borrowers where data shows 
that the typical borrower who took out 
loans is not getting the benefit of the 
bargain. The purpose of the closure 
requirement is to address how the 
Department would handle situations 
where it does not have, and has no way 
to obtain, additional data that would 
otherwise be needed to take a final 
agency action and deny continued title 
IV participation if the institution or 
program were to continue to fail the 
metrics. This section establishes how 
the Department would go about drawing 
an inference in favor of the borrower to 
determine that they did not receive the 
benefit of the bargain. 

Because the circumstances addressed 
in proposed § 30.88 are not ones where 
the Department would calculate official 
GE rates, we have crafted a framework 
to explain how the Secretary would 
otherwise assess a GE program’s debt-to- 
earnings rates and earnings premium 
measure for purposes of this section. 

In § 30.88(a)(2) the Department 
explains that we would not apply this 
section to GE medical or dental 
programs. These are GE programs 
identified as Doctor of Medicine (MD), 
Doctor of Osteopathy (DO), or Doctor of 
Dental Science (DDS) based upon their 
level and CIP code. We propose to not 
include those programs here because in 
past versions of the GE regulations we 
have said that students in these 
programs would have had their earnings 
evaluated after a longer time following 
graduation than other types of programs. 
The Department does not have data for 
this longer measurement period so we 
cannot accurately assess these GE 
programs. 

Section 30.88(a)(3) describes how the 
Department would calculate whether a 
program fails to meet GE standards. 
These definitions for debt-to-earnings 
and earnings premium are all modeled 

on how the Department proposes to 
calculate these measures in the recently 
finalized GE regulation.49 The 
definitions for debt-to-earnings rates are 
also similar to what was used in the GE 
regulations finalized in 2014.50 

The provisions in § 30.88(b) provide 
greater detail related to how the 
Department would identify programs as 
well as how we would calculate typical 
earnings and debt payments. In 
§ 30.88(b)(1), we propose identifying GE 
programs by the six-digit CIP code level, 
or at the four-digit CIP code if we did 
not have data available. We propose this 
to mirror the definition of a GE program 
defined in 34 CFR 668.2. We more fully 
explain in the 2023 GE final rule 51 our 
analysis of data coverage and our basis 
for assessing GE programs at the six- 
digit CIP code and, where appropriate, 
the four-digit CIP code to meet the 
minimum n-size requirements for GE 
metrics. This approach also recognizes 
the data limitations that exist related to 
past data used to assess GE programs. 

Other provisions of § 30.88(b) 
similarly reflect choices made and 
explained in greater detail in the 2023 
GE final rule. This includes how we 
would calculate the annual loan 
payment and calculate median annual 
earnings. 

The language in proposed § 30.88(c) 
addresses circumstances where 
borrowers attended programs that did 
not have GE results calculated at an 
institution that has since closed. It 
proposes to provide relief to students 
who borrowed to enroll in a program at 
an institution that closed in which, 
prior to the closure, the institution 
received a majority of its title IV, HEA 
funds from programs that met the 
conditions under proposed § 30.88(a)(3) 
and there were no metrics calculated for 
that program. Because the majority of 
the title IV, HEA funds received by the 
institution went to failing programs, the 
Secretary could reasonably infer that the 
title IV, HEA funds that went to other 
programs for which there were 
insufficient data would have likely 
failed, as well, and such borrowers 
should be granted relief. Loans from 
programs at such an institution where 
we did have data showing the program 
did not fail the GE metrics would not 
result in a waiver. 

Finally, § 30.88(d) clarifies that if the 
conditions of the waiver are met and the 
loan was repaid by a Federal Direct 
Consolidation Loan or a Direct 
Consolidation Loan that has an 
outstanding balance, the Department 

would waive the portion of the 
outstanding balance of the consolidation 
loan attributable to such loan. We 
believe that it is logical to waive the 
only underlying loan associated with 
this waiver that was part of a 
consolidation loan. Borrowers who 
otherwise consolidated their loans 
would have a pathway toward this 
waiver and would not have their 
chances at a waiver foreclosed because 
of the consolidation. 

The Committee reached consensus on 
proposed § 30.88. The Department has 
made one clarifying technical change to 
this language in paragraph (a)(2) to 
change the word ‘‘this’’ to ‘‘the 
program.’’ 

Part 682—Federal Family Education 
Loan (FFEL) Program 

Subpart D—Administration of the 
Federal Family Education Loan 
Programs by a Guaranty Agency Waiver 
of FFEL Program Loan Debt (§ 682.403) 

Statute: Section 432(a) of the HEA (20 
U.S.C. 1082(a)) provides that in the 
performance of, and with respect to, the 
functions, powers, and duties, vested in 
him by this part, the Secretary may 
enforce, pay, compromise, waive, or 
release any right, title, claim, lien, or 
demand, however acquired, including 
any equity or any right of redemption. 

Current Regulations: None. 
Proposed Regulations: Proposed 

§ 682.403(a) would outline the 
procedures under which the Secretary 
may determine that a FFEL Program 
loan held by a guaranty agency or a 
lender qualifies for a waiver of all or a 
portion of the outstanding balance and 
the steps for providing a waiver. Under 
proposed § 682.403(a)(1), the Secretary 
would notify the lender that a loan 
qualifies for a waiver and the lender 
would submit a claim to the guaranty 
agency. The guaranty agency would pay 
the claim, be reimbursed by the 
Secretary, and assign the loan to the 
Secretary. After the loan is assigned, the 
Secretary would grant the waiver. 
Proposed § 682.403(a)(2) would define 
the terms ‘‘the lender’’ and ‘‘the 
guaranty agency’’ for the purposes of 
waiver claims under proposed 
§ 682.403. 

Proposed § 682.403(b) would specify 
the conditions under which the 
Secretary waives FFEL Program loans 
held by a guaranty agency or a lender. 
A FFEL Program loan would qualify for 
a waiver under one of the following 
conditions— 

• The loan first entered repayment on 
or before July 1, 2000; 

• The borrower has not applied for, or 
not successfully applied for, a closed 
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school discharge but otherwise meets 
the eligibility requirements for the 
discharge; or 

• The loan was received for 
attendance at an institution that lost its 
eligibility to participate in any title IV, 
HEA program because of its CDR and 
the borrower was included in the cohort 
whose debt was used to calculate the 
CDR or rates that were the basis for the 
loss of eligibility. 

Proposed § 682.403(c) would provide 
that if the Secretary determines that a 
loan qualifies for a waiver, the Secretary 
notifies the lender and directs the 
lender to submit a waiver claim to the 
applicable guaranty agency and to 
suspend collection activity, or maintain 
a suspension of collection activity, on 
the loan. 

Proposed § 682.403(d) would describe 
the waiver claim procedures. Under 
proposed § 682.403(d)(1), the guaranty 
agency would be required to establish 
and enforce standards and procedures 
for the timely filing of waiver claims by 
lenders. 

Proposed § 682.403(d)(2) would 
require the lender to submit a claim for 
the full outstanding balance of the loan 
to the guaranty agency within 75 days 
of the date the lender received the 
notification from the Secretary. Under 
proposed § 682.403(d)(3), the lender 
would be required to provide the 
guaranty agency with an original or a 
true and exact copy of the promissory 
note and the notification from the 
Secretary when filing a waiver claim. 
Proposed § 682.403(d)(4) would allow a 
lender to provide alternative 
documentation deemed acceptable to 
the Secretary if the lender is not in 
possession of an original or true and 
exact copy of the promissory note. 

Proposed §§ 682.403(d)(5) and (d)(6) 
would require the guaranty agency to 
review the waiver claim and determine 
whether it meets the applicable 
requirements. If the guaranty agency 
determines that the claim meets the 
requirements specified in proposed 
§§ 682.403(d)(3) and 682.403(d)(4) the 
guaranty agency would be required to 
pay the claim within 30 days of the date 
the claim was received. 

Under proposed § 682.403(d)(7) the 
lender would be required to return any 
payments received on the loan during 
the suspension of collection activity or 
after receiving the claim payment to the 
sender. 

Under proposed § 682.403(d)(8) the 
Secretary would reimburse the guaranty 
agency for the full amount of a claim 
paid to the lender after the agency pays 
the claim to the lender. Proposed 
§ 682.403(d)(9)(i) would require the 
guaranty agency to assign the loan to the 

Secretary within 75 days of the date the 
guaranty agency pays the claim and 
receives the reimbursement payment. If 
the guaranty agency is the loan holder, 
under proposed § 682.403(d)(9)(ii) the 
guaranty agency would be required to 
assign the loan on the date that the 
guaranty agency receives the notice 
from the Secretary. 

After the guaranty agency assigns the 
loan, the Secretary may waive the 
borrower’s obligation to repay up to the 
entire outstanding balance of the loan, 
as provided under proposed 
§ 682.403(d)(10). After the Secretary 
grants the waiver, under proposed 
§ 682.403(d)(11) the Secretary would 
notify the borrower, the lender, and the 
guaranty agency that the borrower’s 
obligation to repay the debt or a portion 
of the debt, has been waived. 

Proposed § 682.403(e)(1) would 
require a guaranty agency to return any 
payments received on the loan during 
the suspension of collection activity or 
after the guaranty agency assigned the 
loan to the Secretary. The guaranty 
agency would also be required to notify 
the borrower that there is no obligation 
to make payments on the loan unless 
the borrower received a partial waiver 
or unless the Secretary directs 
otherwise. Under proposed 
§ 682.403(e)(2), the guaranty agency 
would remit to the Secretary any 
payments received after it has notified 
the borrower. Under proposed 
§ 682.403(e)(3), if the Secretary receives 
any payments on the loan after waiving 
the entire outstanding balance on the 
loan, the Secretary would return these 
payments to the sender. 

Proposed § 682.403(f) would provide 
that if the conditions for a waiver 
specified in proposed § 682.403(b) are 
met on a loan that has been repaid by 
a Federal Consolidation Loan with an 
outstanding balance, the Secretary may 
waive the portion of the outstanding 
balance of the consolidation loan 
attributable to the loan that qualifies for 
waiver once the loan has been assigned 
to the Secretary. 

Reasons: The proposed regulations 
applicable to FFEL Program loans held 
by a guaranty agency or lender are 
intended to mirror some of the proposed 
regulations in 34 CFR part 30 that 
would apply to FFEL Program loans 
held by the Department. Since no new 
FFEL Program loans have been made on 
or after July 1, 2010, some of the 
provisions in part 30 that would apply 
to Direct Loans are not applicable to 
FFEL Program loans. Therefore, the 
proposed FFEL-only regulations are 
more limited than the proposed 
regulations that would apply to all 
student loans held by the Department. 

In proposed § 682.403(b)(1) the 
Department proposes to provide a 
waiver for a FFEL loan that first entered 
repayment at least 25 years ago. The 
Department proposes a different time in 
repayment requirement for FFEL loans 
from what is in proposed § 30.83 
because the version of IBR that is 
available in the FFEL program only 
provides forgiveness after 25 years of 
payments. There is no forgiveness 
option after 20 years the way there is for 
Department-held loans. 

The Department proposes to include 
§ 682.403(b)(1) because we are 
concerned that borrowers who first 
entered repayment a long time ago may 
not be able to repay their loans in a 
reasonable period. It would come with 
full compensation for the outstanding 
balance to lenders. The existence of 
repayment plans that provide 
forgiveness after an extended period in 
repayment indicates Congress’s concern 
with borrowers being stuck in 
repayment for an unreasonable period of 
time and reflects Congress’s intent that 
borrowers have paths to relief, so they 
are not stuck with their loans forever. 
We are concerned that many borrowers 
with older loans have spent years, if not 
decades, in repayment before being able 
to benefit from those options and might 
otherwise be trapped by their debts 
until they pass away. We have proposed 
applying this provision to loans that 
entered repayment on or before the July 
1, 2000, because these borrowers will 
have been in repayment for all or part 
of 25 calendar years or more when the 
regulation is implemented. This 
approach reflects the more limited data 
the Department has in its possession 
about commercial FFEL borrowers. We 
are proposing 25 years because FFEL 
borrowers have access to an income 
driven repayment plan that provides 
forgiveness after 25 years. Similar to 
proposed § 30.83, this provision would 
only be exercised once per borrower. 

The Committee did not reach 
consensus on proposed § 682.403(b)(1). 

The Committee did reach consensus 
on proposed §§ 682.403(b)(2) and 
682.403(b)(3), which would provide 
waivers for FFEL borrowers who qualify 
for, but have not received, a closed 
school discharge and for borrowers who 
attended an institution that lost its title 
IV eligibility due to high CDRs, if the 
borrower was included in the cohort 
whose debt was used to calculate the 
CDRs that were the basis for the loss of 
eligibility. Regarding waivers based on a 
school’s loss of title IV eligibility, the 
Department modified proposed 
§§ 682.403(b)(3) by adding clarifying 
language specifying that the borrower’s 
loan must have been in the cohort of 
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52 GAO–21–105373, COLLEGE CLOSURES: Many 
Impacted Borrowers Struggled Financially Despite 
Being Eligible for Loan Discharges https://
www.gao.gov/assets/gao-21-105373.pdf. 

53 Ibid. 

loans that resulted in the school losing 
title IV eligibility for a borrower to 
qualify for a waiver under this 
provision. 

The Department proposes waivers for 
closed school discharges because that is 
a forgiveness opportunity that is 
available to FFEL borrowers which we 
are concerned that many eligible 
borrowers do not appear to be aware of 
and, as a result, may be unnecessarily 
struggling with unaffordable loans. For 
example, a 2021 study by the 
Government Accountability Office 
found that at least 42 percent of 
discharges from 2013 to 2021 were 
automatic discharges, indicating that a 
substantial share of borrowers may not 
have been aware of the potential for 
discharge or may have struggled with 
the application.52 Further, more than 
half of borrowers who received an 
automatic discharge were in default on 
their loans, and an additional 21 percent 
had experienced at least one 
delinquency spell that lasted 90 days or 
longer.53 Exercising waivers in these 
situations would help borrowers who 
have a high likelihood of being in 
default for loans that they should not 
have to repay. 

The Department proposes to include 
waivers for borrowers who took out 
loans that are captured in CDRs that led 
to institutional ineligibility because we 
are concerned that when the Secretary 
cuts off aid to an institution for this 
reason it is a sign that a borrower is not 
getting the benefit of the bargain. This 
provision provides equitable treatment 
for the borrowers whose results showed 
their loans were not faring well with 
those who were protected after that 
point because the institution was no 
longer eligible to participate in the 
Federal student loan programs. One of 
the non-Federal negotiators urged the 
Department to provide FFEL regulations 
that were robust, clear, and detailed. 
The Department responded by 
providing detailed proposed FFEL 
regulations outlining the waiver claims 
filing process for waivers granted to 
FFEL borrowers whose loans are held by 
a private lender or a guaranty agency. 
These proposed regulations are modeled 
on the regulations in § 682.402 
governing other loan discharges in 
FFEL, specifically the regulations 
governing total and permanent 
disability (TPD) discharges. As with 
TPD discharges, the Department would 
make the determination of eligibility, 

rather than the lender or the guaranty 
agency before a claim is filed. The 
Department would then direct the 
lender to file a claim with the guaranty 
agency. The claim would be for the 
outstanding balance of the loan less any 
unpaid late fees and unpaid collection 
costs. The process for filing and paying 
the claim and assigning the loan to the 
Department would be essentially the 
same process used for TPD discharge 
claims. In the case of a consolidation 
loan, the claim would be for the 
outstanding principal and interest of the 
consolidation loan, even if only a 
portion of the consolidation loan 
qualifies for a waiver. After the guaranty 
agency pays the claim and the 
Department reimburses the guaranty 
agency, the guaranty agency assigns the 
consolidation loan to the Department. 
The Department would then waive 
repayment on the portion of the 
consolidation loan attributable to loans 
eligible for a waiver. This is consistent 
with proposed § 682.403(f) and several 
other provisions in these proposed 
regulations that allow the Secretary to 
waive a portion of a Federal 
Consolidation Loan (or, for Direct 
Loans, a Direct Consolidation Loan) if 
one or more of the underlying loans 
qualifies for a waiver. The Department 
would then resume collection on the 
portion of the consolidation loan that 
was not waived. 

The suspension of collection activity, 
which is generally authorized for brief 
periods during which an application is 
submitted, or a claim is filed, would be 
deemed to be a forbearance in cases 
where payment resumes on the loan 
after it has been assigned to the 
Secretary. 

Once a FFEL Program loan is assigned 
to the Department, the Department 
would be responsible for furnishing 
information about the loan to consumer 
reporting agencies and would report the 
reduction or elimination of the 
outstanding balance to consumer 
reporting agencies after granting the 
waiver. Guaranty agencies and lenders 
would only be responsible for reporting 
that the loan has been assigned to the 
Department, as they currently do for 
TPD discharges. 

During negotiated rulemaking, the 
Department proposed providing more 
time for the claims process, giving 75 
days for a lender to submit a claim, and 
75 days for the guaranty agency to pay 
the claim. The Department believes that 
the timeframes are appropriate, since 
the Department will have already 
determined that the borrower qualifies 
for a waiver before notifying the lender. 
There would be no requirement that the 
lender or guaranty agency conduct an 

additional review of borrower 
eligibility. Therefore, the claims process 
would be entirely administrative on the 
part of the lender and the guaranty 
agency. There would be no need for a 
guaranty agency or lender to review an 
application or to request additional 
information from a borrower, which is 
sometimes the case with other loan 
discharges. However, the Department 
acknowledges that initially there may be 
a large volume of FFEL borrowers 
qualifying for the waivers specified in 
§ 682.403. Therefore, we would work 
with guaranty agencies and lenders who 
may have difficulty meeting these 
timeframes and be flexible in enforcing 
the requirements in proposed 
§§ 682.403(d)(2) and 682.403(d)(9). 

The Committee did not reach 
consensus on the proposed regulations 
in §§ 682.403(a), (c), (d), (e) and (f) that 
would establish the procedures for 
processing a waiver claim and stipulate 
that if the conditions for a waiver are 
met on a loan that has been 
consolidated, the Secretary would waive 
repayment of the portion of the 
consolidation loan attributable to the 
loan that qualifies for waiver. 

After the third negotiating session, the 
Department determined that it would be 
appropriate to specify in regulation that, 
when filing a waiver claim, a lender 
may provide alternative documentation 
in the event that the lender does not 
possess the original promissory note or 
a true and exact copy of the promissory 
note. This is consistent with the 
Department’s practice with regard to 
accepting alternative documentation for 
loan assignments. 

The Department also noted that the 
proposed regulations did not address 
the treatment of payments received after 
the Department has notified the lender 
that the loan qualifies for a waiver and 
before the payment of a waiver claim. 
Therefore, the Department added 
proposed language specifying that 
payments on the loan received during 
the suspension of collection activity— 
which would occur at the start of the 
waiver claim process—would be 
returned to the sender by either the 
lender or by the guaranty agency, as 
applicable. The Department believes 
that returning payments at this stage of 
the process is appropriate, because the 
Department has already determined that 
the borrower’s loan qualifies for a 
waiver. Accepting payments 
inadvertently submitted on a loan that 
may have its entire outstanding balance 
waived would unnecessarily deprive the 
borrower of the payment amounts 
submitted. 
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54 Barrow, L. & Malamud, O. (2015). Is College a 
Worthwhile Investment? Annual Review of 
Economics, 7(1), 519–555. Card, D. (1999). The 
Causal Effect of Education on Earnings. Handbook 
of Labor Economics, 3, 1801–1863. 

55 Oreopoulos, P. & Salvanes, K.G. (2011). 
Priceless: The Nonpecuniary Benefits of Schooling. 
Journal of Economic Perspectives, 25(1), 159–184. 

56 Moretti, Enrico. ‘‘Estimating the social return to 
higher education: evidence from longitudinal and 
repeated cross-sectional data.’’ Journal of 
econometrics 121, no. 1–2 (2004): 175–212. 

57 Currie, Janet, and Enrico Moretti. ‘‘Mother’s 
education and the intergenerational transmission of 
human capital: Evidence from college openings.’’ 
The Quarterly journal of economics 118, no. 4 
(2003): 1495–1532; Lochner, Lance, 
‘‘Nonproduction Benefits of Education: Crime, 
Health, and Good Citizenship,’’ in E. Hanushek, S. 
Machin, and L. Woessmann (eds.), Handbook of the 
Economics of Education, Vol. 4, Ch. 2, Amsterdam: 
Elsevier Science (2011); Ma, Jennifer, and Matea 
Pender. Education Pays 2023: The Benefits of 
Higher Education for Individuals and Society. 
Washington, DC: College Board. Milligan, Kevin, 
Enrico Moretti, and Philip Oreopoulos. ‘‘Does 
education improve citizenship? Evidence from the 
United States and the United Kingdom.’’ Journal of 
public Economics 88, no. 9–10 (2004): 1667–1695.; 
Lochner, Lance, and Enrico Moretti. ‘‘The effect of 
education on crime: Evidence from prison inmates, 
arrests, and self-reports.’’ American economic 
review 94, no. 1 (2004): 155–189. 

Executive Orders 12866 (as Modified by 
14094) and 13563 

Regulatory Impact Analysis 
Under Executive Order 12866, the 

Office of Management and Budget 
(OMB) must determine whether this 
regulatory action is ‘‘significant’’ and, 
therefore, subject to the requirements of 
the Executive Order and subject to 
review by OMB. Section 3(f) of 
Executive Order 12866, as amended by 
Executive Order 14094, defines a 
‘‘significant regulatory action’’ as an 
action likely to result in a rule that 
may— 

(1) Have an annual effect on the 
economy of $200 million or more 
(adjusted every 3 years by the 
Administrator of OIRA for changes in 
gross domestic product), or adversely 
affect in a material way the economy, a 
sector of the economy, productivity, 
competition, jobs, the environment, 
public health or safety, or State, local, 
territorial, or Tribal governments or 
communities; 

(2) Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

(3) Materially alter the budgetary 
impacts of entitlement grants, user fees, 
or loan programs or the rights and 
obligations of recipients thereof; or 

(4) Raise legal or policy issues for 
which centralized review would 
meaningfully further the President’s 
priorities, or the principles stated in the 
Executive Order, as specifically 
authorized in a timely manner by the 
Administrator of OIRA in each case. 

This proposed regulatory action will 
have an annual effect on the economy 
of $200 million or more. Table 4.1 in 
this RIA provides an estimate of the net 
budget effects of each provision of this 
proposed rule. We also provide 
estimates of the administrative costs for 
these provisions. Because the net budget 
effect is larger than $200 million a year, 
this proposed regulatory action is 
subject to review by OMB under section 
3(f) of Executive Order 12866 (as 
amended by Executive Order 14094). 
Notwithstanding this determination, we 
have assessed the potential costs and 
benefits, both quantitative and 
qualitative, of this proposed regulatory 
action and have determined that the 
benefits will justify the costs. 

We have also reviewed these 
regulations under Executive Order 
13563, which supplements and 
explicitly reaffirms the principles, 
structures, and definitions governing 
regulatory review established in 
Executive Order 12866. To the extent 
permitted by law, Executive Order 
13563 requires that an agency— 

(1) Propose or adopt regulations only 
on a reasoned determination that their 
benefits justify their costs (recognizing 
that some benefits and costs are difficult 
to quantify); 

(2) Tailor its regulations to impose the 
least burden on society, consistent with 
obtaining regulatory objectives and 
taking into account—among other things 
and to the extent practicable—the costs 
of cumulative regulations; 

(3) In choosing among alternative 
regulatory approaches, select those 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety, 
and other advantages; distributive 
impacts; and equity); 

(4) To the extent feasible, specify 
performance objectives, rather than the 
behavior or manner of compliance a 
regulated entity must adopt; and 

(5) Identify and assess available 
alternatives to direct regulation, 
including economic incentives—such as 
user fees or marketable permits—to 
encourage the desired behavior, or 
provide information that enables the 
public to make choices. 

Executive Order 13563 also requires 
an agency ‘‘to use the best available 
techniques to quantify anticipated 
present and future benefits and costs as 
accurately as possible.’’ The Office of 
Information and Regulatory Affairs of 
OMB has emphasized that these 
techniques may include ‘‘identifying 
changing future compliance costs that 
might result from technological 
innovation or anticipated behavioral 
changes.’’ 

We are issuing these proposed 
regulations only on a reasoned 
determination that their benefits would 
justify their costs. In choosing among 
alternative regulatory approaches, we 
selected those approaches that in the 
Department’s estimation best balance 
the size of the estimated transfer and 
qualitative benefits and costs. Based on 
the analysis that follows, the 
Department believes that these proposed 
regulations are consistent with the 
principles in Executive Order 13563. 

We have also determined that this 
regulatory action will not unduly 
interfere with State, local, territorial, 
and Tribal governments in the exercise 
of their governmental functions. 

As required by OMB Circular A–4, we 
compare the proposed regulations to the 
current regulations. In this regulatory 
impact analysis, we discuss the need for 
regulatory action, the summary of key 
proposed provisions, potential costs and 
benefits, net budget impacts, and the 
regulatory alternatives we considered. 

Elsewhere in this section under 
Paperwork Reduction Act of 1995, we 

identify and explain burdens 
specifically associated with information 
collection requirements. 

1. Congressional Review Act 
Designation 

Pursuant to the Congressional Review 
Act (5 U.S.C. 801 et seq.), the Office of 
Information and Regulatory Affairs 
designated that this rule is covered 
under 5 U.S.C. 804(2) and (3). 

2. Need for Regulatory Action 
Postsecondary education is a critical 

pathway for entering and succeeding in 
the middle class. Generally, earning a 
postsecondary credential provides 
individuals with a range of personal 
benefits in the labor market, including 
higher income and lower 
unemployment risk.54 In addition to 
individual benefits related to earnings 
and employment, additional education 
provides a host of individual benefits 
including greater access to benefits like 
health insurance, increased job 
satisfaction and overall happiness.55 
Increasing levels of postsecondary 
attainment also have spillover benefits 
for communities and society that benefit 
those who never attended or completed 
postsecondary education. For example, 
researchers have documented that 
wages of non-college graduates rise 
when the supply of college graduates 
increases.56 Increases in education is 
also linked to higher civic participation, 
reduced crime, and improved health of 
future generations.57 

The high price of postsecondary 
education, however, means that large 
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58 According to 2022 Digest of Education 
Statistics (Table 331.10), 34.6 percent of 
undergraduates received Federal student loans for 
the 2019–20 academic year. 

59 Fry, Richard. ‘‘The changing profile of student 
borrowers.’’ (2014). Pew Research Center. https://
www.pewresearch.org/social-trends/2014/10/07/ 
the-changing-profile-of-student-borrowers/. 

60 U.S. Department of Education, National Center 
for Education Statistics. Digest of Education 
Statistics 2022. Table 331.60. 

61 Ma, Jennifer and Matea Pender (2023), Trends 
in College Pricing and Student Aid 2023, New York: 
College Board. 
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Lcvndq. 

64 Looney, Adam and Constantine Yannelis. ‘‘A 
Crisis in Student Loans? How Changes in the 
Characteristics of Borrowers and in the Institutions 
they Attended Contributed to Rising Loan 
Defaults.’’ Brookings Papers on Economic Activity, 
2015; Ma, Jennifer, and Matea Pender. Education 
Pays 2023: The Benefits of Higher Education for 
Individuals and Society. Washington, DC: College 
Board. 

65 88 FR 70004 (October 10, 2023). 

shares of Americans seeking 
postsecondary credentials rely on 
Federal student loans to pay for 
college.58 Though the rate of student 
borrowing has declined slightly in 
recent years, there have been 

appreciable changes in who borrows for 
college and how much debt they have 
taken on over the last several decades.59 
For instance, in the early 1990s, 
approximately one-third of full-time 
undergraduates received Federal 

student loans.60 Following the Great 
Recession, the total dollar amount of 
annual student loan borrowing 
increased, reaching a peak in the 2010– 
11 school year.61 These trends are 
shown in Table 2.1. 

TABLE 2.1—SHARE OF FULL-TIME UNDERGRADUATES BORROWING FOR COLLEGE AND AMOUNT BORROWED 

Academic year 
Share borrowing 

federal loans 
% 

Average amount 
borrowed in 
given year 

(2019–20 dollars) 

Median amount 
borrowed in 
given year 

(2019–20 dollars) 

2003–2004 ................................................................................................................. 46 $7,419 $6,306 
2007–2008 ................................................................................................................. 52 9,101 6,804 
2011–2012 ................................................................................................................. 53 8,417 7,347 
2015–2016 ................................................................................................................. 50 8,643 7,017 
2019–2020 ................................................................................................................. 42 6,526 6,250 

Note: Excludes Parent PLUS loans. Data comes from the 2016 and 2020 National Postsecondary Aid Study (available at https://nces.ed.gov/ 
datalab/powerstats/table/moxnjs and https://nces.ed.gov/datalab/powerstats/table/kwjatm). 

Federal student loans allow students 
and families who lack the necessary 
funds to pay for postsecondary 
education with their current resources 
to borrow money to pay for that 
education that can be repaid using the 
earnings gains that come from obtaining 
a credential. While this works out for 
many borrowers, too often Federal loans 
do not have the intended result. 

Student loan debt can add to the risk 
of going to college, because students 
who experienced an income shock, had 
bad luck in the job market, or went to 
a school that misled them about benefits 
can be burdened by their loan debt 
obligations. For some borrowers, the 
extent of debt needed to finance a 
credential is more than they can sustain 
from the earnings gains they obtained. 
These borrowers may see some returns 
from their education, but they aren’t 
sufficient to repay their debt in a 
reasonable timeframe. 

Many borrowers with lower incomes 
or who are otherwise financially 
vulnerable, such as retirees and those 
who have reported challenges making 
ends meet, have struggled to meet their 
student loan payments.62 Student loan 
payment challenges are also commonly 
faced by borrowers who do not 
complete their credentials. An estimated 
40 percent of borrowers who began 
postsecondary education in 2012 had 
student debt, but did not have a degree 

five years later.63 Individuals with 
greater educational attainment tend to 
have higher earnings, and borrowers 
who do not complete their educational 
programs are particularly likely to have 
poor labor market outcomes.64 
Borrowers with debt but no degree can 
be in a situation where they borrowed 
in anticipation of degree-boosted 
earnings, but instead need to manage 
loan payments without such wage gains. 

Through other actions, the 
Department is working to make certain 
that students gain value from their 
postsecondary education. For instance, 
the Department published final 
Financial Value Transparency and 
Gainful Employment rules in 2023 that 
aim to protect borrowers from career- 
training programs that do not provide 
sufficient financial value for their 
graduates and to better inform all 
families about the financial returns they 
could expect from programs.65 Those 
actions are forward looking, however, 
and do not address some of the 
challenges faced by students in the past. 
For example, once fully implemented, 
the 2023 Financial Value Transparency 
and Gainful Employment rules will rely 
on outcomes data from previous 
students to prevent future students from 
using federal aid for programs where 
students are unlikely to be able to afford 
their debt payments. However, while 
future students will gain protection, 

past students whose experiences were 
documented have limited avenues for 
relief. 

The potential debt relief contemplated 
in this proposed rule could help some 
borrowers who receive relief to better 
afford necessities, prepare for 
retirement, invest in other assets, and 
safeguard against financial shocks. This 
relief may also help guard against a 
‘‘chilling effect’’ on postsecondary 
attainment, as prospective students may 
avoid higher education due to the 
negative consequences of debt 
experienced by many middle-income 
and low-income borrowers. And if 
students decide not to attend higher 
education because they are worried 
about the risk related to student loans, 
then communities, and the country 
clearly will miss out on the 
aforementioned benefits that increasing 
levels of postsecondary education 
brings, including higher economic 
growth, higher civic participation, 
reduced crime, and improved health. 

Challenges with repaying Federal 
student loans manifest in several ways 
in broader trends within the portfolio. 
Prior to the start of the national pause 
on student loan interest, repayment, and 
collections in 2020, about one million 
borrowers a year defaulted on their 
Federal student loans for the first 
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66 https://studentaid.gov/sites/default/files/ 
DLEnteringDefaults.xls. 

67 See, e.g., 88 FR 43820, 43851 (July 10, 2023). 
68 Id.; 87 FR 65904, 65957 (November 1, 2022). 

69 See, e.g. 88 FR 43820, 43951 (July 10, 2023); 
88 FR 1894, 1905 (January 11, 2023); 87 FR 41878 
(July 13, 2022), 41919; 87 FR 65904, 65957 
(November 1, 2022). 

70 Blagg, Kristin. (2020) When Student Loans 
Linger: Characteristics of Borrowers Who Hold 
Loans Over Multiple Decades. Urban Institute. 
https://www.urban.org/sites/default/files/ 
publication/101492/when_student_loans_
linger.pdf. 

time.66 While some of these borrowers 
will successfully exit default, many 
others will likely remain in default for 
years if not decades. According to 
analysis of the Department’s internal 
data, as of the end of 2020, there were 
about 1.5 million borrowers with ED- 
held loans in default who had been in 
that status for at least nine years. 

The proposed regulations would 
permit the Secretary to provide relief to 
borrowers in the form of waiving some 
or all of the outstanding balance of a 
loan. The Secretary could provide this 
relief to borrowers where collection is 
not in the interest of the Department 
because certain borrowers would not 
otherwise have access to relief that is 
appropriate under the circumstances. In 
some cases, the proposed relief aligns to 
changes in the student loan programs 
that have recognized the necessity of 
relief, but where such changes took 
effect after the point at which many 
borrowers obtained their loans. These 
subsequent changes implicate 
considerations of equity and fairness, as 
well as the low likelihood of a borrower 
repaying the loan in a reasonable time 
period, and the costs of enforcing the 
debt which are not justified by the 
expected benefits of continued 
collection. 

The proposed rules address several 
distinct situations where the 
Department believes the use of waiver is 
appropriate. Though a borrower may 
qualify for a waiver under multiple 
provisions, each of these proposed 
regulatory sections is distinct and 
separate from the other. 

One section of the proposed rule 
would address situations where 
borrowers have loan balances that 
exceed what they originally borrowed. 
This provision would address the 
problem of prior excess interest accrual 
and capitalization, which the 
Department has considered at length.67 
The Department has addressed these 
problems going forward through the 
SAVE repayment plan that limits the 
accrual of unpaid interest when 
borrowers make their required 
payments, as well as separate regulatory 
changes that eliminated all non- 
statutory capitalization events starting 
July 1, 2023.68 But these new policies do 

not provide relief to borrowers with 
years or even decades of accrued 
interest, and such borrowers continue to 
experience the harms of excess interest 
as described below. 

Any loan subject to interest requires 
a borrower to repay more than the 
original balance of the loan. For 
example, a $10,000 loan with a five 
percent interest that is repaid over 10 
years would result in total payments of 
just over $12,700. However, when a 
borrower’s outstanding balance exceeds 
what they originally borrowed, they will 
need to pay significantly more to retire 
their debts than they would have under 
the repayment schedule they had at the 
start of repayment. This can extend the 
borrower’s time in repayment, including 
the possibility that a loan is never 
repaid. As the Department has noted in 
prior regulatory actions that address 
interest accrual and capitalization going 
forward, borrowers whose balances have 
grown excessively may experience 
additional psychological and financial 
barriers to repayment and be more likely 
to fall into delinquency or default.69 
Since the new policies reflected in the 
SAVE plan do not address prior balance 
growth, many borrowers with years of 
accrued interest face the negative effects 
of excess interest accrual. Indeed, many 
comments that the Department received 
in July 2023 when the Department 
solicited input from the public at the 
start of the student debt relief negotiated 
rulemaking process, similarly shared 
that balance growth has negative 
psychological effects on repayment. 
Many borrowers expressed that they felt 
that having unanticipated balances that 
far exceeded what they had originally 
borrowed made it impossible to ever 
repay their loans and indicated that they 
would be better able to afford their debts 
if balances could be brought down to 
the amount they originally borrowed 
and expected to repay. Borrowers who 
spoke during the public comment 
periods provided during negotiated 
rulemaking sessions reiterated these 
concerns. 

The proposed rules contain a separate 
section that focuses on loans that first 
entered repayment a long time ago and 
are still outstanding. Under the standard 
repayment plan borrowers repay their 

debt over 10 years by making equal 
monthly installments. More recently, 
borrowers have increasingly turned to 
IDR plans that provide forgiveness after 
either 20 or 25 years when the borrower 
makes payments that are largely driven 
by their income and family size. As a 
result, essentially every borrower has 
access to a repayment option that allows 
them to be debt-free by some point 
between 10 and 25 years of repayment. 

Unfortunately, many borrowers see 
their loans persist long past these 
points. Many of these borrowers have 
spent considerable time in default 
where they are already subject to 
powerful collection tools that can result 
in the garnishment of wages, seizure of 
tax refunds, negative credit reporting, 
and even litigation. Analysis of 
Department data reveals that among 
borrowers who entered repayment over 
25 years ago and whose loans are still 
outstanding, 74 percent have been in 
default at some point, while among 
borrowers whose loans matured over 20 
years ago, 64 percent have been in 
default at some point. Analysis by the 
Urban Institute suggested that of 
borrowers who took out loans before 
1990 and who still had debt recorded on 
their consumer report in 2018, 16 
percent were in default on some or all 
of their student debt as of 2018.70 

Borrowers with older loans also 
would not have initially been eligible 
for the significant number of additional 
benefits created for borrowers over the 
last several years. The presence of these 
benefits, such as reduced payments and 
shorter timelines to forgiveness, may 
have helped many of these borrowers 
better manage their debt and retire it 
sooner. 

Furthermore, loans that have been in 
repayment for a long time tend to be 
held by older borrowers who are closer 
to or beyond retirement age, at which 
point their income may decline. 
Analysis of Department data reveals that 
among borrowers who entered 
repayment 20 years ago and whose 
loans are still outstanding, the median 
borrower age was 54 years, and 64 
percent are older than the age of 50. 
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71 https://www.ed.gov/news/press-releases/over- 
323000-federal-student-loan-borrowers-receive-58- 
billion-automatic-total-and-permanent-disability- 
discharges. 

72 Herbst, Daniel. ‘‘The impact of income-driven 
repayment on student borrower outcomes.’’ 
American Economic Journal: Applied Economics 
15, no. 1 (2023): 1–25.; Conkling, Thomas S., and 

Christa Gibbs. ‘‘Borrower experiences on income- 
driven repayment.’’ Consumer Financial Protection 
Bureau Office of Research Reports Series 19–10 
(2019). 

73 See the review in Ko & Moffit (2022). Take-up 
of Social Benefits. NBER Working Paper 30148. 
Also see various articles in ‘‘Administrative 
Burdens and Inequality in Policy Implementation’’ 

Part I and Part II in RSF: The Russell Sage 
Foundation Journal of the Social Sciences, volume 
9, issues 4 and 5, 2023. 

74 Currie, Janet (2006). The Take-up of Social 
Benefits. In Public Policy and the Income 
Distribution. Russell Sage Foundation. Herd & 
Moynihan (2018). Administrative Burdens. Russell 
Sage Foundation. 

A different provision of the proposed 
rule addresses the challenge where 
borrowers continue to repay loans even 
though, if they applied, they would be 
eligible to have their debts forgiven, 
either through one of the IDR plans or 
targeted forgiveness opportunities 
authorized by the HEA, such as PSLF. 
Historically, the Department has seen 
that borrowers frequently are not aware 
of the steps they need to take to get 
relief and end up making payments or 
put themselves at avoidable risk of 
default and delinquency. For example, 
for years, the Department had a data 
match with the Social Security 
Administration that identified 
borrowers who were eligible for a total 
and permanent disability discharge. 
Despite being told they were eligible, 
hundreds of thousands of borrowers did 
not apply. 

In 2021, the Department changed its 
regulations to automatically provide a 
discharge to borrowers identified as 
eligible for this benefit through this 
match. This included an option for 
borrowers to opt out. As a result, 
323,000 borrowers received discharges 
for the first time when the Department 
re-ran this match with the new policy 
and thousands more continue to be 
approved for automatic relief each 
quarter.71 Policies like the automatic 
discharges based upon the SSA match 
show the importance of using 
approaches that grant forgiveness to 
borrowers without requiring them to 
find out about benefits and apply, one 

of the key goals behind this proposed 
provision. 

Similarly, a substantial share of 
borrowers fail to or delay recertifying 
their income for purposes of an IDR 
plan after their first year in the plan, 
even when it appears that remaining on 
IDR would benefit them financially.72 
Transaction costs and lack of 
information, among other factors, can 
negatively impact take-up of public and 
social programs. This is not unique to 
student loans, as evidenced from a wide 
variety of programs such as those 
related to food and income supports 
also demonstrate that not all who can 
benefit actually sign up.73 However, 
take-up of social programs can be 
increased by reducing administrative 
costs and burdens, including by having 
automatic enrollment.74 

Finally, there are many borrowers 
who received loans to attend programs 
or institutions that lost access to the title 
IV, HEA programs after those programs 
or institutions failed to meet required 
accountability standards, failed to 
deliver sufficient financial value, or 
closed during the process to determine 
whether the institution or program 
should lose access to title IV aid for 
those reasons. In these situations, the 
Department or other entities took action 
to protect borrowers and taxpayers from 
the harms caused by these programs or 
institutions. However, students who 
borrowed to enroll in programs or 
institutions that later lost access to the 
title IV, HEA programs and whose 
experiences were captured in the 
outcomes measures that lead to such 

protection, are still left to repay the 
debt. 

The Department is concerned that 
requiring such borrowers to continue to 
repay their debts puts them at increased 
risk of default and delinquency due to 
the identified flaws at the program or 
institution. For example, the recent 
Financial Value Transparency and 
Gainful Employment regulations (88 FR 
70004) (2023 GE rule) protect students 
from financial harm that can come about 
if they attend a Gainful Employment 
program that consistently produces 
graduates with very low earnings or 
earnings that are too low to repay 
typical debt. If the experience of 
borrowers upon which those failing 
outcome measures are based are used to 
support cutting off future title IV aid to 
the institution, then those borrowers 
who attended these failing programs 
should also receive similar protections. 

The Department believes that these 
proposed regulations would 
appropriately address the challenging 
situations outlined above that can affect 
the likelihood that a borrower repays 
their loan in a reasonable timeframe. 
Through these targeted and distinct 
exercises of waiver the Department 
would deliver relief to borrowers who 
need the assistance, while continuing to 
collect from borrowers who are able to 
repay. 

Summary of Proposed Key Provisions 

Table 2.2 below summarizes the 
proposed provisions in the NPRM. It 
does not include technical changes. 

TABLE 2.2—SUMMARY OF PROPOSED KEY PROVISIONS 

Provision Regulatory section Description of proposed provision 

Use of Federal Claims Collections Standards 
(FCCS).

§ 30.70(a)(1)(c)(1) ................. Indicate the Secretary may use the FCCS standards to determine whether to 
compromise a debt. 

Creation of a new subpart related to waiver .............. § 30.80 .................................. Create a new section identifying when the Secretary may waive Federal stu-
dent loan debt owed to the Department. 

Waiver when current balance exceeds the balance 
upon entering repayment for borrowers on an in-
come-driven repayment plan.

§ 30.81 .................................. The Secretary may waive the amount by which a loan’s current outstanding 
balance exceeds the balance upon entering repayment for borrowers in an 
income-driven repayment plan whose income falls at or below certain 
thresholds. 

Waiver when the current balance exceeds the bal-
ance upon entering repayment.

§ 30.82 .................................. The Secretary may waive the lesser of $20,000 or the amount by which a 
loan’s current outstanding balance exceeds the balance upon entering re-
payment for borrowers who do not meet the requirements of § 30.81. 

Waiver when a loan first entered repayment 20 or 
25 years ago.

§ 30.83 .................................. The Secretary may waive outstanding loan balances for a loan that first en-
tered repayment on or before July 1, 2000 or July 1, 2005, depending on 
whether a borrower has loans for graduate study. 

Waiver when a borrower is eligible for forgiveness 
based upon repayment plan.

§ 30.84 .................................. The Secretary may waive outstanding loan balances if a borrower is not en-
rolled in but is otherwise eligible for forgiveness under certain repayment 
plans. 
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75 We use a random sample of borrowers where 
sample descriptive statistics match those of the full 
portfolio. 

TABLE 2.2—SUMMARY OF PROPOSED KEY PROVISIONS—Continued 

Provision Regulatory section Description of proposed provision 

Waiver when a loan is eligible for a targeted forgive-
ness opportunity.

§ 30.85 .................................. The Secretary may waive the outstanding balance of a loan when the Sec-
retary determines that a borrower has not successfully applied for, but other-
wise meets the eligibility requirements for, any loan discharge, cancellation, 
or forgiveness opportunity under part 682 or 685. 

Waiver based upon Secretarial actions ..................... § 30.86 .................................. The Secretary may waive the outstanding balance of a loan if the institution or 
program has lost access to title IV, HEA programs for reasons stemming en-
tirely or in part to failing accountability standards related to student out-
comes or failing to deliver sufficient financial value. 

Waiver following closures prior to Secretarial actions § 30.87 .................................. The Secretary may waive the outstanding balance of a loan used to enroll in a 
program or institution that failed to meet required student outcome measures 
or which was subject to an unresolved Department action related to failing to 
provide sufficient financial value, and the program or institution closed prior 
to the finalization of such actions. 

Waiver for programs with high debt-to-earnings rates 
or low median earnings.

§ 30.88 .................................. The Secretary may waive the outstanding balance of a loan used to enroll in a 
program or institution that closed and prior to the closure had unacceptably 
high debt-to-earnings rates or median earnings that failed to exceed those of 
a high school graduate. 

Waiver of commercial FFEL debts ............................. § 682.403 .............................. Lays out procedures for paying claims to FFEL loan holders so the Secretary 
may waive commercial FFEL loans that first entered repayment at least 25 
years ago, that are eligible for a closed school loan discharge where a bor-
rower has not successfully applied, or owed by a borrower in the cohort 
whose debt was used to calculate the institution’s failing cohort default rates 
that resulted in ineligibility for title IV, HEA programs. 

3. Discussion of Costs, Benefits and 
Transfers 

Overall, the proposed rules would 
result in costs in the form of transfers 
from the Federal Government to student 
loan borrowers. The size of these 
transfers would vary based upon the 
regulatory provision in question. The 
Department believes that these transfers 
provide significant benefits to borrowers 
in the form of waiving their obligation 
to repay some or all of their Federal 
student loan debt. The Department 
would also see benefits from waivers 
granted as a result of the provisions in 
these draft rules by preventing or 
reducing costly collection on loans that 
are unlikely to be repaid in a reasonable 
period. Similar benefits would accrue to 
private holders of loans from the FFEL 
Program. Finally, the proposed rules 
would result in some costs in the form 
of administrative expenses for the 
Department to implement these 
provisions. When considering all these 

factors, the Department believes that the 
benefits from these proposed rules 
outweigh the costs. What follows is a 
discussion of costs, benefits, and 
transfers for each of the distinct 
regulatory provisions. 

Data Used in This RIA 

This section describes the data used 
in the regulatory impact analysis. To 
generate information about the expected 
number of borrowers who would receive 
relief under these proposed rules, the 
Department relied upon non-public 
records contained in the administrative 
data the Department uses to administer 
the title IV, HEA programs. 

The primary data used in the RIA is 
a five percent random sample of the 
Federal student loan portfolio with at 
least one open title IV, HEA student 
loan as of December 31, 2023. We are 
using a random sample including over 
two million borrowers, but we present 
all estimates in the analyses below in 

terms of the full portfolio. The data we 
use for modeling in the RIA are stored 
in the National Student Loan Data 
System (NSLDS), maintained by the 
Department’s Office of Federal Student 
Aid. The Department determined that a 
sample of this size was appropriate to 
provide reasonable estimates of the 
impact of the proposed regulation. A 
sample of this size is also similar to 
what the Department uses in budgeting 
modeling and the modeling of net 
budget impacts of its rules. 

To provide context for data on which 
borrowers would be affected by different 
provisions, Table 3.1 describes the 
characteristics of the sample, which is 
representative of the student loan 
portfolio overall.75 This sample is 
different from the one used to produce 
the net budget impact described 
elsewhere in this RIA. A further 
description of the sample used for cost 
modeling can be found in the net budget 
impact section of this RIA. 

TABLE 3.1—CHARACTERISTICS OF BORROWERS IN THE SAMPLE USED TO ESTIMATE THE EFFECTS OF THIS PROPOSED 
RULE 

Percent 

Share of Federal Student Loan Borrowers Who: 
Have Any Parent PLUS Loans ..................................................................................................................................................... 9 
Ever Received a Pell Grant * ........................................................................................................................................................ 62 
Ever Had a Default ....................................................................................................................................................................... 27 
Age <30 ........................................................................................................................................................................................ 31 
Age 30–50 .................................................................................................................................................................................... 49 
Age 50+ ........................................................................................................................................................................................ 20 
Highest Level Enrolled: 1st or 2nd Year Undergrad .................................................................................................................... 44 
Highest Level Enrolled: 3+ Year Undergrad ................................................................................................................................ 35 
Highest Level Enrolled: Graduate School .................................................................................................................................... 19 
Oldest Loan In Repayment <10 Years ........................................................................................................................................ 47 
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76 This comparison is based on historical data, 
which may be different than future trends, which 
is a necessary tradeoff to consider medium- or long- 
term repayment trajectories for borrowers. 

77 Because imputed income is an approximation, 
we also estimate the number of borrowers who 
could be eligible, regardless of income. To the 
extent that a larger or smaller number of borrowers 
qualify under § 30.81 because of income, then the 
number of borrowers that qualified under § 30.82 
would decline or increase by the equivalent 
number. 

78 As of February 15, 2024. Available at https:// 
www2.ed.gov/offices/OSFAP/PEPS/ 
closedschools.html. 

79 The 2022 Program Performance Data is 
available for download at: https://
www.federalregister.gov/documents/2023/05/19/ 
2023-09647/financial-value-transparency-and- 
gainful-employment-ge-financial-responsibility- 

administrative, historical cohort default rate data is 
available at: https://fsapartners.ed.gov/knowledge- 
center/topics/default-management/archived-press- 
packages. 80 88 FR 43851 (July 10, 2023). 

TABLE 3.1—CHARACTERISTICS OF BORROWERS IN THE SAMPLE USED TO ESTIMATE THE EFFECTS OF THIS PROPOSED 
RULE—Continued 

Percent 

Oldest Loan In Repayment 10–20 Years ..................................................................................................................................... 33 
Oldest Loan In Repayment 20+ Years ........................................................................................................................................ 11 

Notes: Based on five percent random sample of Federal student loan borrowers. All numbers are rounded. Highest level enrolled is sourced 
from loan data for the academic level for which the student borrowed; unless otherwise specified, this could include borrowers who have exited 
school, and also students in school. 

* Pell Grant status is unavailable for most borrowers who entered repayment on their last loan before 1999. As such, these figures may under-
state the share of borrowers who are Pell Grant recipients. 

To understand repayment outcomes 
for a constant set of borrowers over 
time, we also use a random sample of 
borrowers who had their last Federal 
student loan mature in 2012 and follow 
these borrowers for 10 years to 
understand repayment trends.76 By 
2023, some borrowers in this sample 
have paid down their loans, but a 
substantial share still have a loan 
balance. These data provide a 
perspective of repayment progress for 
the length of the standard repayment 
plan, which is 10 years. These data also 
come from the NSLDS maintained by 
the Department’s Federal Student Aid 
office. 

Because it uses an income limit, for 
analyses of eligibility related to 
§§ 30.81, these data were supplemented 
with publicly available data from the 
U.S. Census Bureau, which we used to 
impute information about borrower 
incomes based on individuals with 
similar demographic and educational 
characteristics from Census data.77 For 
analyses related to § 30.85, data from 
NSLDS was supplemented with 
publicly available data on closed 
schools from Federal Student Aid’s 
website.78 For analyses related to 
§§ 30.86, 30.87, and 30.88, data from 
NSLDS was supplemented with 
publicly available data from the ‘‘2022 
Program Performance Data’’ that was 
released by the Department with the 
2023 GE rule and historical cohort 
default rate (CDR) data.79 

Analysis of Costs, Benefits, and 
Transfers for Each Proposed Regulatory 
Section 

The sections that follow contain a 
discussion of the costs, benefits, and 
transfers for the different proposed 
regulatory provisions if the Secretary 
chooses to grant waivers under such 
provisions. Each of these provisions 
would include administrative costs for 
the Department to implement these 
changes. Because these administrative 
costs generally represent baseline 
expenses that would occur in order to 
implement any one of these provisions, 
we provide a separate discussion of 
administrative costs at the end of this 
part of the RIA. 

§ 30.81 Waiver when the current 
balance exceeds the balance upon 
entering repayment for borrowers on an 
IDR plan. 

The proposed rules would result in 
costs in the form of transfers from the 
Department to IDR borrowers in the 
form of waiving the amount of accrued 
interest and capitalized interest on an 
outstanding loan. Waiving these 
amounts would reduce future payments 
by borrowers to the Department. They 
would also create administrative costs 
for the Department to implement, which 
are discussed at the very end of this 
subsection of the RIA. 

The extent of transfers and their 
associated cost would vary significantly 
depending on the borrower and their 
repayment experience. The cost of such 
transfers for borrowers enrolled in an 
IDR plan would be small in many cases. 
IDR plans offer forgiveness for 
borrowers after a set number of monthly 
payments (typically either 240 or 300 
payments, though the SAVE plan can 
provide forgiveness after as few as 120 
payments). Prior to the creation of the 
SAVE plan, a borrower whose IDR 
payment was insufficient to cover all 
the accumulating interest was likely to 
see their outstanding balance grow 
beyond what they originally borrowed. 

That is because borrowers were 
responsible for all unpaid interest, 
except for what accumulated on a 
subsidized loan for the first three 
consecutive years in repayment; or if 
they were on REPAYE, they would be 
responsible for 50 percent of interest not 
covered on the monthly payment for the 
first three years of repayment for 
unsubsidized loans and all periods 
beyond the first three years of 
repayment for all loan types. 

In the final rule that created the SAVE 
plan, the Department estimated that 70 
percent of borrowers on IDR had 
monthly payments that did not cover 
the full amount of accumulating 
interest.80 For example, a borrower who 
originally took out $30,000 in 
unsubsidized loans at a five percent 
interest rate could see as much as 
$30,000 in accumulated interest 
forgiven at the end of 20 years if they 
had a $0 monthly payment for that 
whole period. That means significant 
portions of the amounts being waived 
under these regulations are likely to be 
forgiven later in repayment anyway. The 
remaining portion that was likely to be 
repaid would represent a transfer from 
the Department to borrowers. That said, 
borrowers still receive a benefit from 
having these amounts waived now 
instead of being forgiven later. The 
Department received numerous public 
comments from borrowers about the 
negative effects they experience from 
seeing their balances grow even while 
making payments. Those comments 
evidence the significant psychological 
effects felt by borrowers in trying to 
manage their payments. Providing relief 
from growing balances would address 
those concerns highlighted by 
borrowers. 

Borrowers seeking PSLF may see 
similar benefits. For these public service 
workers, waiving accrued or capitalized 
interest will generally represent the 
expense of waiving amounts now that 
would otherwise be forgiven when the 
borrower hits the ten-year forgiveness 
period. Like IDR forgiveness, the cost of 
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81 Additionally, we imputed income to provide an 
approximation of borrowers’ incomes to estimate 
how many borrowers would qualify under this 
provision. However, because imputed income is an 
approximation, we also estimate the number of 

borrowers who could be eligible, regardless of 
income. In this estimate, 7.0 million borrowers have 
balance growth and are enrolled in an IDR plan. 
Because this estimate does not use an income limit, 
this number serves as a likely upper bound on the 

number of borrowers who would receive a waiver 
under § 30.81. If there were a larger number of 
borrowers that qualified under § 30.81, then the 
number of borrowers that qualified under § 30.82 
would decline by the equivalent number. 

this transfer will depend on how much 
the waived amounts would have been 
repaid. 

We estimate that about 6.4 million 
borrowers will receive relief under 
§ 30.81.81 Under our estimate for 
§ 30.81, for modeling purposes, we do 
not assume that borrowers will switch 

into an IDR plan in order to receive a 
waiver under this provision; these 
borrowers are captured under § 30.82. 
Table 3.2 shows the demographic 
characteristics of borrowers who would 
be eligible to receive a waiver under this 
proposal. Among those who would be 
eligible for relief under this provision, 

76 percent received a Pell Grant at some 
point during their postsecondary career, 
68 percent are women, and around one- 
third spent two years or less in higher 
education. Over half of these borrowers 
have been in repayment for at least 10 
years. In addition, nearly one-quarter 
had been in default at some point. 

TABLE 3.2—ESTIMATED NUMBER AND CHARACTERISTICS OF BORROWERS WHO WOULD BE ELIGIBLE FOR A WAIVER 
UNDER § 30.81 

Number of Borrowers Receiving Any Forgiveness under this provision ............................................................................................ 6.4 M 
Of Those Receiving Forgiveness, Share Who: 

Have Any Parent PLUS Loans ..................................................................................................................................................... 4% 
Ever Received a Pell Grant * ........................................................................................................................................................ 76% 
Ever Had a Default ....................................................................................................................................................................... 24% 
Age <30 ........................................................................................................................................................................................ 20% 
Age 30–50 .................................................................................................................................................................................... 64% 
Age 50+ ........................................................................................................................................................................................ 15% 
Highest Level Enrolled: 1st or 2nd Year Undergrad .................................................................................................................... 35% 
Highest Level Enrolled: 3+ Year Undergrad ................................................................................................................................ 38% 
Highest Level Enrolled: Graduate School .................................................................................................................................... 27% 
Oldest Loan In Repayment <10 Years ........................................................................................................................................ 45% 
Oldest Loan In Repayment 10–20 Years ..................................................................................................................................... 47% 
Oldest Loan In Repayment 20+ Years ........................................................................................................................................ 8% 

Notes: Results from a five percent sample of the student loan portfolio. All numbers are rounded. Borrowers are considered on IDR if the loan 
is in repayment on any IDR plan, including plans where the borrower no longer has a partial financial hardship. 

* Pell Grant status is unavailable for most borrowers who entered repayment on their last loan before 1999. As such, these figures may under-
state the share of borrowers who are Pell Grant recipients. 

Borrowers on IDR plans are 
particularly likely to see their balances 
grow over time. We examined a sample 
panel of borrowers who were enrolled 
in any IDR plan for at least three years 
from 2012 to 2022 and compared them 
to borrowers who were enrolled in a 

standard ten-year repayment plan for at 
least three years. As shown in Table 3.3, 
borrowers who were enrolled in any IDR 
plan for at least three years were more 
likely than borrowers with at least three 
years in a standard repayment plan to 
have their balance grow. By 2022, 

borrowers who spent a substantial 
amount of time repaying under IDR 
were 12 percentage points more likely to 
have seen their balance grow than 
borrowers repaying on a standard plan. 

TABLE 3.3—SHARE OF BORROWERS WITH BALANCES GREATER THAN WHAT THEY OWED UPON ENTERING REPAYMENT 

Year 

At least 3 years 
in standard 
repayment 
(percent) 

At least 3 years 
in IDR 

(percent) 

2013 ............................................................................................................................................................. 65 81 
2014 ............................................................................................................................................................. 59 79 
2015 ............................................................................................................................................................. 52 75 
2016 ............................................................................................................................................................. 46 71 
2017 ............................................................................................................................................................. 42 67 
2018 ............................................................................................................................................................. 38 64 
2019 ............................................................................................................................................................. 34 60 
2020 ............................................................................................................................................................. 32 58 
2021 ............................................................................................................................................................. 31 56 
2022 ............................................................................................................................................................. 29 54 

Notes: Based on a sample of borrowers who last entered repayment on a non-consolidated loan in 2012. All numbers are rounded. Borrowers 
who were both on IDR for more than three years and on a standard ten-year repayment plan for more than three years are excluded from the 
analysis. 

§ 30.82 Waiver when the current 
balance exceeds the balance upon 
entering repayment. 

Borrowers who would be eligible for 
this provision include some IDR 

borrowers whose incomes are too high 
to qualify for relief under § 30.81 and 
also non-IDR borrowers. A substantial 
portion of IDR borrowers experience 
balance growth because their income- 

based payments do not fully cover the 
accruing interest on their loans. For 
non-IDR borrowers, the extent of 
transfers will be dependent upon their 
repayment history. All of the standard, 
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82 https://nces.ed.gov/datalab/powerstats/table/ 
sejwfb. 

83 https://nces.ed.gov/datalab/powerstats/table/ 
sejwfb. 

84 As noted earlier in footnote 25, we estimated 
a sensitivity of the number of borrowers who could 
be eligible, regardless of income. 

extended, and graduated repayment 
plans require borrowers to at least cover 
monthly accruing interest with their 
monthly payment. However, if 
borrowers spend time in deferment, 
forbearances, delinquency, or default, 
they will accrue interest that can be 
capitalized into principal. For borrowers 
in a deferment, interest that accrues on 
their unsubsidized Stafford or PLUS 
loans will be added to their principal 
balance when they exit the deferment. 
The same is true for borrowers who left 
a forbearance prior to the payment 
pause. However, regulations that went 
into effect on July 1, 2023, ended the 
practice of capitalizing interest for 
borrowers when they leave a 
forbearance going forward. 

Many of the borrowers who would be 
eligible to receive a waiver under this 
proposed regulation spent time in 
statuses that have broader societal 

value. For instance, some borrowers 
were in deferment or forbearance 
because they served in active-duty 
military or the national guard. Thirty-six 
percent of borrowers who first entered 
postsecondary education in 2003–04 
and received at least one military or law 
enforcement loan deferment had owed 
more than they did upon entering 
repayment twelve years later.82 
Borrowers who used a forbearance or 
deferment to avoid default because of 
unemployment or economic hardship, 
and now find themselves with loan 
balances they will struggle to retire in a 
reasonable period, would also benefit 
from this proposal. Sixty-three percent 
of borrowers who started their 
education in 2003–04 and received at 
least one economic hardship deferment 
owed more than they did upon entering 
repayment 12 years later.83 

We estimate that 19.1 million 
borrowers would be eligible for relief 
under § 30.82. This number does not 
include borrowers currently on IDR who 
would be eligible for a waiver under 
§ 30.81. However, it does include some 
borrowers who are on IDR but whose 
incomes are too high to qualify for a 
waiver under § 30.81.84 To get a sense 
of the effect of this policy, Table 3.4 
below models the characteristics of 
borrowers who have experienced 
balance growth in excess of their 
balance at repayment entry. Among 
those whose balance is at least $1 above 
what they owed upon entering 
repayment, 68 percent ever received a 
Pell Grant, and 38 percent ever 
defaulted. Almost half of these 
borrowers only enrolled for the first year 
or two of their undergraduate education 
and around 80 percent only enrolled for 
undergraduate education. 

TABLE 3.4—ESTIMATED NUMBER AND CHARACTERISTICS OF BORROWERS WHO WOULD BE ELIGIBLE FOR WAIVERS 
UNDER § 30.82 

Number of Borrowers Receiving Any Forgiveness Under this Provision ........................................................................................... 19.0 M 
Of Those Receiving Forgiveness, Share Who: 

Have Any Parent PLUS Loans ..................................................................................................................................................... 12% 
Ever Received a Pell Grant * ........................................................................................................................................................ 68% 
Ever Had a Default ....................................................................................................................................................................... 38% 
Age <30 ........................................................................................................................................................................................ 26% 
Age 30–50 .................................................................................................................................................................................... 51% 
Age 50+ ........................................................................................................................................................................................ 23% 
Highest Level Enrolled: 1st or 2nd Year Undergrad .................................................................................................................... 49% 
Highest Level Enrolled: 3+ Year Undergrad ................................................................................................................................ 30% 
Highest Level Enrolled: Graduate School .................................................................................................................................... 19% 
Oldest Loan In Repayment <10 Years ........................................................................................................................................ 52% 
Oldest Loan In Repayment 10–20 Years ..................................................................................................................................... 37% 
Oldest Loan In Repayment 20+ Years ........................................................................................................................................ 11% 

Notes: Results from a five percent sample of the student loan portfolio. All numbers are rounded. Borrowers are considered to have experi-
enced balance growth if they owe at least $1 above their balance at the start of repayment. Commercial FFEL loans and borrowers who are cur-
rently in school or have loans that have not yet entered repayment are excluded. 

* Pell Grant status is unavailable for most borrowers who entered repayment on their last loan before 1999. As such, these figures may under-
state the share of borrowers who are Pell Grant recipients. 

One way of contextualizing the 
experience of borrowers who have 
experienced balance growth is to follow 
a cohort of borrowers over time. For this 
analysis, the Department examined data 
over a 10-year period for a group of 
borrowers who last entered repayment 
in 2012, to the end of 2022. Borrowers 
are grouped by either: having paid off 
their loans by the end of 2022, owing 
less than their balance at repayment, or 
owing more than their balance at 
repayment. Table 3.5 shows the time 
spent in statuses (expressed in months) 

where borrowers are not actively paying 
or may be paying less than covered 
interest in an IDR plan. 

In the sample, among borrowers who 
are still in repayment, borrowers who 
still owe more than they owed at the 
start of repayment 10 years later spent 
much longer in forbearance or 
deferment than borrowers whose loan 
balance has not grown. The average and 
median amounts of time a borrower who 
experienced balance growth spent in 
forbearance were 30 and 23 months, 
respectively. This is more than twice the 

amount of time spent in forbearance for 
borrowers who did not have balance 
growth. Similarly, borrowers in the 
sample who experienced balance 
growth were in deferment for longer 
periods than those who did not 
experience balance growth. Borrowers 
in the sample with balance growth also 
had longer average periods of default 
than borrowers still in repayment, but 
without balance growth, and were more 
likely to be using an IDR plan to repay 
their debt. 
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85 https://www.pewtrusts.org/en/research-and- 
analysis/reports/2020/05/borrowers-discuss-the- 
challenges-of-student-loan-repayment; https://
www.newamerica.org/education-policy/reports/in- 
default-and-left-behind/. 

86 Congressional Budget Office (2020). Income- 
Driven Repayment Plans for Student Loans: 
Budgetary Costs and Policy Options. https://
www.cbo.gov/publication/56277. 

87 Based on Q4 2023 data on Direct Loans and ED- 
held FFEL borrowers in Repayment, Deferment, and 
Forbearance from the FSA Data Center, Portfolio by 
Repayment Plan, available at: https://
studentaid.gov/data-center/student/portfolio. 

88 Eligibility for a 30-year repayment plan on a 
consolidation loan is based upon total education 
loan indebtedness, which can include non-Federal 
debts. 

TABLE 3.5—MONTHS IN CERTAIN STATUSES AMONG BORROWERS WHO ENTERED REPAYMENT IN 2012 

2012 Borrowers with no balance 
growth by end of 2022 

2012 Borrowers with balance 
growth by end of 2022 

Average Median Average Median 

Forbearance ..................................................................................................... 13 5 30 23 
Deferment ........................................................................................................ 7 0 11 0 
Default .............................................................................................................. 15 0 30 0 
IDR ................................................................................................................... 12 0 27 0 

Notes: Based on a random sample of approximately 150,000 borrowers who last entered repayment on a non-consolidated loan in 2012. All 
numbers are rounded. A borrower is considered to have spent a year in IDR if they are in an IDR plan as of the end of a given year (including 
non-partial financial hardship) and did not spend all of their previous year in a non-payment status (forbearance, deferment, or default). Months 
are rounded to the nearest month. 

This section would provide the 
Secretary with discretionary waiver 
authority that could create costs for the 
Department due to the transfers that 
arise from waiving some loan amounts. 
However, because the waivers in this 
proposal would not result in forgiving 
any of the original principal, the 
government would still be in a position 
to collect the full amount originally 
disbursed. 

While the proposed regulations would 
create costs in the form of transfers for 
the Federal Government, it would also 
provide benefits. As previously 
described, recent borrower reports 
suggest that growing loan balances can 
lead to both financial and psychological 
challenges to successful repayment by 
borrowers.85 The Department also must 
pay for either the ongoing servicing of 
loans in repayment or the costs of 
collecting on defaulted loans, even if 
those loans are not expected to lead to 
large amounts of revenue in the future. 

Other borrowers may benefit from 
reduced loan payments. Borrowers on 
payment plans other than IDR would 
see their monthly payments decrease if 
the Department waives any capitalized 
interest. Borrowers on non-IDR plans 
may also see their time to repayment 
reduced, as the total amount of 
payments needed to retire their debt 
decreases. The extent of these effects on 
borrowers repaying under an IDR plan 
are more challenging to assess, as they 
would be affected by whether borrowers 
are close to reaching certain caps on 
payments that exist in plans such as IBR 
and PAYE. In such situations, it could 
result in either a reduced payment, 
repaying the loan before reaching 
forgiveness, or both. 

Beyond transfers, the Department 
estimates that there would be 
administrative costs for the 
implementation of this benefit. These 

costs are discussed at the very end of 
this subsection of the RIA. 

§ 30.83 Waiver based on time since a 
loan first entered repayment. 

The proposal to permit the Secretary 
to waive loans that first entered 
repayment 20 or 25 years ago, if 
exercised, would create costs in the 
form of transfers between the Federal 
Government and borrowers. Borrowers 
would receive significant benefits from 
no longer having to repay old loans, and 
the Federal Government would also see 
benefits from no longer servicing or 
collecting on loans that are largely not 
expected to be repaid in full. Finally, 
this proposal would have administrative 
costs for the Department to implement. 
Each is discussed in more detail below, 
except for the administrative costs, 
which are discussed at the end of this 
subsection of the RIA. 

The size of the transfers between the 
Federal Government and borrowers 
would depend on the borrower’s 
repayment history and the likelihood 
that an older loan would otherwise have 
been repaid. Under the default 
repayment plan created by Congress (the 
standard repayment plan), borrowers 
repay their loans over 120 equal 
installments—the equivalent of 10 years 
of monthly payments. From 1965–2010, 
most student loan borrowers made fixed 
monthly payments over a set period of 
time. Starting in 1994, borrowers with 
Direct Loans had an option to make 
payments based upon their income 
through the ICR plan. It provides 
forgiveness after 25 years of monthly 
payment but was not used extensively. 
In 2007, Congress created the IBR plan, 
which gave all Direct and FFEL student 
borrowers access to a more generous 
repayment plan tied to borrowers’ 
income. Legislation in 2010 followed by 
regulations in 2012 and 2015 further 
improved the terms of IDR plans and 
expanded the options for Direct Loan 
borrowers. From 2010 to 2018 the share 
of undergraduate borrowers in IDR 
plans grew from 11 percent to 24 

percent.86 Currently, about one-third of 
federally managed loan recipients are in 
IDR plans.87 

With one exception, all other Federal 
loan repayment options result in the 
debt being repaid or forgiven after no 
more than 25 years. For instance, all IDR 
plans provide forgiveness after 20 or 25 
years. The one exception is for higher- 
balance consolidation loans—typically 
those with starting balances of at least 
$60,000—which can be repaid over 30 
years.88 The idea then, is that most 
student loans will be repaid over 
roughly a decade, with nearly all others 
being paid off within 25 years at the 
latest. 

The size of transfers that would be 
generated by this policy depends on 
how many loans that would be eligible 
for waiver under this policy are set to 
be repaid or, alternatively, are likely to 
simply linger and eventually be forgiven 
through discharges due to a borrower’s 
death or total and permanent disability. 
For instance, based on analysis of 
Department data, in 2022, there were 
more than 1 million borrowers with 
loans that have been in default for at 
least 20 years. During this period these 
borrowers could have been subject to 
negative credit reporting, wage 
garnishment, tax refund offset, and even 
litigation. If these loans are still 
outstanding after all this time 
notwithstanding the availability of those 
powerful collection tools, the odds that 
they would be fully repaid in a 
reasonable period are unlikely. For 
instance, among borrowers who started 
college in 2004 and ever defaulted on a 

VerDate Sep<11>2014 18:32 Apr 16, 2024 Jkt 262001 PO 00000 Frm 00033 Fmt 4701 Sfmt 4702 E:\FR\FM\17APP3.SGM 17APP3lo
tte

r 
on

 D
S

K
11

X
Q

N
23

P
R

O
D

 w
ith

 P
R

O
P

O
S

A
LS

3
Case 2:24-cv-00103-JRH-CLR   Document 1-2   Filed 09/03/24   Page 32 of 54



27596 Federal Register / Vol. 89, No. 75 / Wednesday, April 17, 2024 / Proposed Rules 

89 Based on Beginning Postsecondary Students 
Longitudinal Surveys 2004/2009. https://
nces.ed.gov/datalab/powerstats/table/loivbe. 

90 https://www2.ed.gov/policy/highered/reg/ 
hearulemaking/2023/data-on-older-borrowers-and- 
parents-session-2.pdf. 

91 SOCIAL SECURITY OFFSETS: Improvements 
to Program Design Could Better Assist Older 

Student Loan Borrowers with Obtaining Permitted 
Relief. United States Government Accountability 
Office. December 2016. https://www.gao.gov/assets/ 
gao-17-45.pdf. 

Federal loan, only about one-third paid 
off that loan in full within 12 years.89 

Even loans not in default may not be 
fully repaid in a reasonable period. For 
instance, a borrower may have spent 
extended periods in forbearance because 
they could not afford their payments. 
While doing so will allow them to avoid 
default, it will put them further away 
from successful repayment due to the 
accumulation of interest. 

Older loans are also going to be held 
by older borrowers. The older the 
borrower, the greater the likelihood that 
they will stop working prior to 
successful repayment. Forty-one percent 
of non-Parent PLUS borrowers 62 years 
of age and older with an open loan have 
held their student loans for more than 
20 years, and 30 percent of borrowers 62 
years of age and older with an open loan 
have held their student loans for more 
than 25 years.90 Waiving such loans 
would not create significant costs in the 
form of transfers for the Government 
because it is unlikely to get significant 

additional payments from a retired 
borrower. 

The costs of these transfers would be 
greater for loans where the Government 
was expecting to see significant 
repayments. Some of these situations 
are impossible to anticipate at any given 
scale, such as borrowers who suddenly 
come into money from an inheritance or 
divorce settlement and are either able to 
repay their loans voluntarily or see a 
large increase in amounts obtained from 
enforced collections. Another situation 
would relate to borrowers who are on a 
30-year repayment plan. For student 
borrowers, the Government would be 
forgoing the final five years of 
payments, while for a borrower with a 
consolidation loan that repaid a Parent 
PLUS loan and did not have any 
graduate loans, it would be forgoing 10 
years of payments. The Department 
projects that it would be five years of 
foregone payments instead of 10 for 
student borrowers because in order to 
qualify for a plan with a 30-year 
amortization period, the borrower must 

have a level of debt above what a 
borrower can take out in principal for 
their own undergraduate education. 
These would be borrowers who would 
be eligible to receive a waiver 25 years 
after entering repayment. Parent 
borrowers, meanwhile, would be 
eligible to receive a waiver 20 years after 
entering repayment, assuming they had 
no graduate debt of their own. 

Table 3.6 provides estimates of the 
number of borrowers who would be 
eligible to receive benefits under this 
provision and their characteristics. 
About 2.6 million borrowers are 
expected to be eligible for relief because 
they first entered repayment on or 
before either July 1, 2000, or July 1, 
2005, depending on whether they have 
loans for graduate study. Forgiveness of 
debt among borrowers who entered 
repayment 20 or 25 years ago 
particularly helps older borrowers, with 
over 60 percent aged over 50. 
Additionally, over 80 percent of 
borrowers had previously had a default. 

TABLE 3.6—ESTIMATED NUMBER AND CHARACTERISTICS OF BORROWERS WHO WOULD BE ELIGIBLE FOR WAIVERS 
UNDER § 30.83 

Borrowers at 
20/25 years of 

forgiveness 

Number of Borrowers Receiving Any Forgiveness Under this Provision ........................................................................................... 2.6 M 
Of Those Receiving Forgiveness, Share Who: 

Have Any Parent PLUS Loans ..................................................................................................................................................... 10% 
Ever Received a Pell Grant * ........................................................................................................................................................ 36% 
Ever Had a Default ....................................................................................................................................................................... 83% 
Age <30 ........................................................................................................................................................................................ 0% 
Age 30–50 .................................................................................................................................................................................... 37% 
Age 50+ ........................................................................................................................................................................................ 63% 
Highest Level Enrolled: 1st or 2nd Year Undergrad .................................................................................................................... 49% 
Highest Level Enrolled: 3+ Year Undergrad ................................................................................................................................ 30% 
Highest Level Enrolled: Graduate School .................................................................................................................................... 14% 
Oldest Loan In Repayment 20–25 Years ..................................................................................................................................... 41% 
Oldest Loan In Repayment 25–30 Years ..................................................................................................................................... 30% 
Oldest Loan In Repayment 30+ Years ........................................................................................................................................ 29% 

Notes: Results from a five percent sample of the student loan portfolio. All numbers are rounded. Forgiveness in 2024 is based on having at 
least one non-commercial FFEL loan enter repayment 20 years ago (if no graduate debt) or 25 years ago (any graduate debt). 

* Pell Grant status is unavailable for most borrowers who entered repayment on their last loan before 1999. As such, these figures may under-
state the share of borrowers who are Pell Grant recipients. 

Waiving old loans would significantly 
benefit borrowers. For older borrowers, 
ending required loan payments would 
reduce one source of financial 
obligations for their final years in the 
workforce, putting them in better shape 
for retirement and reducing their need 
to rely on other sources of funds in their 
final years. It also could give some 
borrowers who currently have to work 

to repay their loans the ability to retire. 
Of the borrowers with loans 20 or 25 
years old, 63 percent are over 50 years 
old. 

The Government would also see 
benefits from waiving older loans. 
Continuing to pay the cost of collecting 
or servicing older debts that are unlikely 
to be repaid generates costs for 
taxpayers that may never be recouped. 
If a borrower defaults on their debt, a 

portion of their Social Security benefit 
may be offset to repay the student loan; 
for some borrowers, this reduction 
moves their benefits income below the 
Federal poverty line.91 

§ 30.84 Waiver when a loan is 
eligible for forgiveness based upon 
repayment plan. 

This provision would provide the 
Secretary with discretionary waiver 
authority that could create costs in the 
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form of transfers from the Federal 
Government to student loan borrowers. 
These waivers would apply in situations 
where borrowers would be eligible to 
receive relief if they otherwise meet the 
eligibility requirements for forgiveness 
under existing repayment plans, but 
they have not applied. Waiver is 
appropriate because borrowers often 
struggle to navigate the myriad loan 
repayment plans available to them. As 
a result, the Department frequently 
observes that borrowers who could 
receive immediate forgiveness are 
unaware of, or are unable to take, the 
steps needed to receive relief. The cost 
of the transfers that would occur from 
providing relief under this section 
therefore represent the expense 
associated with providing relief to 
borrowers who could not or did not 
know how to opt into already existing 
benefits. 

This provision is separate and distinct 
from § 30.85. This section only applies 
to borrowers who would be eligible for 
a discharge based upon one of the 

repayment plans that result in 
forgiveness after a set period. This 
includes all IDR plans, as well as the 
alternative repayment plan. By contrast, 
§ 30.85 is focused on possible relief for 
borrowers who otherwise qualify for 
forgiveness opportunities. There is no 
guarantee that a borrower eligible for a 
waiver under § 30.84 would be eligible 
for one under § 30.85 or vice versa. 

Providing waivers for borrowers who 
are eligible for relief but who have not 
successfully applied for certain 
repayment plans provides significant 
benefits for borrowers and the 
Department. For borrowers, they would 
receive the benefit of no longer needing 
to repay their student loan. This 
removes the risk of delinquency and 
default and also means that they no 
longer need to devote a portion of their 
income to the student loans being 
forgiven. They also derive benefits by 
receiving relief automatically and not 
needing to spend the time to navigate 
the repayment system. The Department, 
meanwhile, benefits by no longer paying 

for the cost of servicing a loan that is 
otherwise eligible for a discharge. 
Continuing to cover such costs is an 
unnecessary expenditure of Federal 
funds. It can also create added costs and 
work for the Department if the borrower 
applies later and is then eligible for 
refunds of payments that they made 
after the point when they were eligible 
for forgiveness. The Department also 
benefits by providing relief 
automatically instead of needing to pay 
to process individual borrower 
applications. 

Table 3.7 reports estimates of the 
number of borrowers who would be 
eligible for forgiveness under the SAVE 
plan, but who are not currently enrolled 
in that plan. We estimate that about 1.7 
million borrowers will receive partial or 
complete forgiveness (with over half 
receiving full forgiveness) as of 
December 31, 2023. Nearly 70 percent of 
these borrowers received a Pell Grant 
and over one-third had a prior default. 

TABLE 3.7—ESTIMATED CHARACTERISTICS OF BORROWERS WHO WOULD BE ELIGIBLE FOR WAIVERS UNDER § 30.84 

Number of borrowers receiving any forgiveness ................................................................................................................................. 1.7 M 
Of Those Receiving Forgiveness, Share Who: 

Have Any Parent PLUS Loans ..................................................................................................................................................... 5% 
Ever Received a Pell Grant * ........................................................................................................................................................ 66% 
Ever Had a Default ....................................................................................................................................................................... 45% 
Age <30 ........................................................................................................................................................................................ 0% 
Age 30–50 .................................................................................................................................................................................... 72% 
Age 50+ ........................................................................................................................................................................................ 27% 
Highest Level Enrolled: 1st or 2nd Year Undergrad .................................................................................................................... 65% 
Highest Level Enrolled: 3+ Year Undergrad ................................................................................................................................ 26% 
Highest Level Enrolled: Graduate School .................................................................................................................................... 7% 
Oldest Loan In Repayment <10 Years ........................................................................................................................................ 0% 
Oldest Loan In Repayment 10–20 Years ..................................................................................................................................... 75% 
Oldest Loan In Repayment 20+ Years ........................................................................................................................................ 24% 

Notes: Results are from analysis of a five percent sample of the student loan portfolio. All numbers are rounded. Borrowers whose original 
loan disbursement was less than $12,000 and who have made 120 payments were classified as eligible, as were borrowers who had an addi-
tional 12 payments for each $1,000 borrowed above that amount. Eligibility ends at 19 years of payments on $21,000 or original principal bal-
ance for borrowers who only have undergraduate loans or 24 years for borrowers who originally took out $24,000 and have any graduate loans. 
Borrowers above that point would receive the typical forgiveness on SAVE at 20 or 25 years. Parent PLUS loans and FFEL loans were excluded 
from this analysis, but borrowers with these types of loans may still be eligible for forgiveness on other Federal loans they hold. 

* Pell Grant status is unavailable for most borrowers who entered repayment on their last loan before 1999. As such, these figures may under-
state the share of borrowers who are Pell Grant recipients. 

Waivers under this provision would 
generate two types of costs. One is costs 
in the form of transfers from the 
Department to the borrower. However, 
as discussed, these would be transfers 
borrowers could already receive if they 
were to take the necessary steps to apply 
for the specific repayment plan. While 
these do show up as costs in this 
proposed rule, we believe the benefits of 
providing this relief automatically and 
the savings generated from such an 
approach are better than incurring the 
costs to provide this relief on an 
individual basis. 

Action under these provisions would 
come with costs for the Department in 

the form of administrative expenses to 
implement this change. These costs are 
discussed at the end of this subsection 
of the RIA. 

§ 30.85 When a loan is eligible for a 
targeted forgiveness opportunity. 

This provision provides the Secretary 
with discretionary waiver authority that, 
if exercised, would create costs in the 
form of transfers between the 
Department and borrowers who see 
some or all of their outstanding loan 
balances waived. It would also provide 
benefits to borrowers by granting them 
relief for which they would otherwise 
have to apply. This automatic relief 
would also provide benefits to the 

Department because it would no longer 
need to pay to service loans that could 
otherwise be forgiven and could apply 
relief automatically instead of on an 
individual basis. This provision would 
also create some administrative costs for 
the Department to implement this 
provision. Administrative costs are 
discussed in a separate section at the 
end of this subsection of the RIA. 

For borrowers, the benefits would be 
most felt by the individuals who are 
least likely to apply for relief, because 
we anticipate that borrowers who are 
aware of the targeted forgiveness 
opportunities will successfully apply for 
them. The Department anticipates that 

VerDate Sep<11>2014 18:32 Apr 16, 2024 Jkt 262001 PO 00000 Frm 00035 Fmt 4701 Sfmt 4702 E:\FR\FM\17APP3.SGM 17APP3lo
tte

r 
on

 D
S

K
11

X
Q

N
23

P
R

O
D

 w
ith

 P
R

O
P

O
S

A
LS

3
Case 2:24-cv-00103-JRH-CLR   Document 1-2   Filed 09/03/24   Page 34 of 54



27598 Federal Register / Vol. 89, No. 75 / Wednesday, April 17, 2024 / Proposed Rules 

92 https://www.gao.gov/assets/gao-21-105373.pdf. 

the benefits of this provision will be 
most felt by borrowers who are at the 
greatest risk of default and delinquency 
because those are the borrowers who are 
the least engaged with the student loan 
system. Comparisons of borrowers who 
successfully applied for relief versus 
those who received it through automatic 
action highlight the extent to which 
more at-risk borrowers get left behind by 
a process that requires borrowers to 
apply. For instance, past studies of 
closed school loan discharges by GAO 
found that the borrowers who did not 

apply for this relief and instead received 
an automatic discharge were far more 
likely to be in default than those who 
successfully applied.92 

Table 3.8 reports estimates of the 
number of and characteristics of 
borrowers who would be eligible for a 
waiver under § 30.85. To estimate the 
potential effect of § 30.85 we looked at 
borrowers who are eligible but have not 
applied for a closed school loan 
discharge. This is the forgiveness 
opportunity where the Department has 
information in its systems necessary to 

determine eligibility and provides a 
strong source for estimating the number 
of potential waivers that the Secretary 
may grant under this provision. The 
Secretary may grant waivers based on 
eligibility for other forgiveness 
programs, but such waivers would 
depend on the Department obtaining 
additional information, such as fact- 
specific indicators of misconduct of 
colleges or data matches with States or 
other Federal entities to determine 
eligibility for PSLF. 

TABLE 3.8—ESTIMATED NUMBER AND CHARACTERISTICS OF BORROWERS WHO WOULD BE ELIGIBLE FOR WAIVERS 
UNDER § 30.85 

Number of Borrowers Receiving Any Forgiveness Under this Provision ........................................................................................... 0.26 M 
Of Those Receiving Forgiveness, Share Who: 

Have Any Parent PLUS Loans ..................................................................................................................................................... 6% 
Ever Received a Pell grant * ........................................................................................................................................................ 73% 
Ever Had a Default ....................................................................................................................................................................... 39% 
Age <30 ........................................................................................................................................................................................ 25% 
Age 30–50 .................................................................................................................................................................................... 48% 
Age 50+ ........................................................................................................................................................................................ 27% 
Highest Level Enrolled: 1st or 2nd Year Undergrad .................................................................................................................... 66% 
Highest Level Enrolled: 3+ Year Undergrad ................................................................................................................................ 21% 
Highest Level Enrolled: Graduate School .................................................................................................................................... 9% 
Oldest Loan In Repayment <10 Years ........................................................................................................................................ 57% 
Oldest Loan In Repayment 10–20 Years ..................................................................................................................................... 24% 
Oldest Loan In Repayment 20+ Years ........................................................................................................................................ 13% 

Notes: Results are from analysis of a five percent sample of the student loan portfolio. All numbers are rounded. Borrower is counted if their 
loan maturity date was within one year after the school’s closure date or their loan’s disbursement was within one year before the closure date. 
Borrower’s loans are included if they are Direct or federally-managed FFEL loans. 

* Pell Grant status is unavailable for most borrowers who entered repayment on their last loan before 1999. As such, these figures may under-
state the share of borrowers who are Pell Grant recipients. 

The Department would also benefit 
from providing discharges under 
§ 30.85, which would stop the 
Department from paying for the costs of 
servicing or collecting loans that are 
otherwise eligible to be forgiven. In 
addition, some targeted forgiveness 
opportunities, such as closed school 
discharges, include provisions that 
refund payments for borrowers. 
Processing refunds is costly and time- 
consuming for the Department, so 
providing relief sooner and reducing the 
number of future unnecessary payments 
that must be refunded is also more 
efficient for the Department. Finally, the 
Department would benefit from 
providing automatic relief instead of 
processing individual applications 
because the more streamlined process 
reduces administrative burden and 
costs. 

Waivers granted under this section 
would create some costs. The 
Department believes the costs associated 
with the discharges themselves are 
outweighed by the benefits because this 
is relief that a borrower would 
otherwise receive anyway if they 

submitted the right paperwork at the 
right time. To that end, the cost is 
essentially capturing revenue the 
Department receives because borrowers 
are either unaware of certain discharge 
programs or do not successfully apply. 

§ 30.86 Waiver based upon 
Secretarial actions. 

This section provides the Secretary 
with discretionary waiver authority that, 
if exercised, would create costs in the 
form of transfers between the 
Department and borrowers by providing 
loan discharges. It would not create any 
transfers between institutions of higher 
education and the Department. Relief 
provided to borrowers under this 
section would be done as a waiver, 
which means there would be no liability 
to seek against an institution. 

The waivers granted under this 
section would provide significant 
benefits to borrowers. Through this 
provision, borrowers would no longer 
have to repay loans they took out to 
attend programs or institutions that 
have lost access to Federal student 
financial aid based on Secretarial 
actions that determined their program or 

institution failed to provide sufficient 
financial value or failed a student 
outcomes accountability measure, 
provided that the borrowers attended 
the program during the corresponding 
time period. For instance, the 
Department would waive outstanding 
loans taken out by borrowers who were 
part of cohorts whose data showed their 
institution or program did not meet 
required title IV accountability 
standards because of unacceptably high 
rates of student loan default, had poor 
levels of debt compared to the earnings 
of graduates, or failed to provide 
graduates a financial return equal to or 
greater than the earnings of a high 
school graduate who never pursued 
postsecondary education. These are 
loans where at least some significant 
share of the borrowers are exhibiting 
either direct signs of struggle or 
experiencing circumstances, such as 
excessive debt burdens, that suggest that 
there is a strong likelihood of inability 
to repay. 

The other waivers that may be 
provided under this section would 
similarly benefit borrowers. The 
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93 For schools that had high CDR metrics prior to 
1999 or from 2015 to 2020, we do not have an exact 
accounting of which of schools were able to 
successfully appeal their potential sanctions. 
Therefore, we approximate which schools lost 
eligibility to disburse Title IV aid by comparing the 
list to data on Title IV eligibility from the Integrated 
Postsecondary Education Data System (IPEDS), as of 
2002 (for 1992–1998) and 2022 (2015–2020). 

94 There are two key metrics under the GE 
regulations, a debt-to-earnings (D/E) rate and an 
earnings premium (EP) test. Programs that fail 
either metric in a single year will be required to 
provide warnings to current and prospective 
students. Programs that fail the same metric in two 
of three consecutive years will not be eligible to 
participate in Federal student aid programs. See 
https://www2.ed.gov/policy/highered/reg/ 

hearulemaking/2021/gainful-employment-notice-of- 
final-review-factsheet.pdf. 

95 Depending on the number of students who 
completed the program, the cohort period will 
either be two years or four years. For example, for 
D/E and EP measure calculations during the 2023– 
24 award year, the two-year cohort period will be 
award years 2017–18 and 2018–19 and the four-year 
cohort period will be award years 2015–16, 2016– 
17, 2017–18, and 2018–19. 

Department has seen in the past that 
borrowers who take out loans to attend 
programs or institutions that engaged in 
substantial misrepresentations such as 
lying about crucial issues like expected 
earnings or job placement rates of 
graduates or similar indicia often also 
had high rates of delinquency and 
default. 

These waivers would significantly 
benefit borrowers by no longer making 
them repay loans where there is either 
existing evidence of high rates of default 
or factors that strongly correlate with 
challenges in repayment. These waivers 
would particularly benefit borrowers 
who are in default, as they would no 
longer face negative credit reporting, 
wage garnishment, the seizure of tax 
refunds, or other forms of enforced 
collections. Removing these loans from 
their consumer reports would also likely 
improve their credit scores since more 
than 80 percent of these borrowers have 

had a default, which could have 
downstream benefits in terms of 
securing other forms of credit other than 
Federal student loans, as well as in 
other contexts like tenant or 
employment screening. If this waiver 
results in the waiver of all of a 
borrower’s defaulted Federal student 
loans, the borrower may also be able to 
obtain new loans or Federal grant aid to 
attend a program or institution that 
would provide them with better value. 

The Department would also benefit 
from this provision. It would no longer 
need to pay for the costs of servicing or 
collecting on loans where borrowers 
have already demonstrated they are part 
of cohorts that had high rates of default 
or are burdened by excessive debt 
compared to their earnings or have 
extremely low earnings. The 
Department is unlikely to fully collect 
such loans or to do so in a reasonable 
period. The costs of providing such 

discharges may not be as significant as 
the Department may not be likely to 
receive significant repayments or 
collection from these loans. For these 
reasons, we believe that the costs of 
these discharges would be outweighed 
by the benefits. 

Table 3.9 below shows the estimated 
number of borrowers who would be 
eligible for relief because they attended 
institutions that failed the cohort default 
rate metrics between 1992–2020 and 
subsequently lost eligibility to disburse 
Federal financial aid.93 In total, we 
estimate that less than 0.01 million 
borrowers who attended schools that 
failed CDR metrics and then 
subsequently lost eligibility to disburse 
title IV aid would be eligible for waivers 
under this provision. About 30 percent 
of the borrowers who would experience 
relief under this provision received a 
Pell Grant. 

TABLE 3.9—ESTIMATED NUMBER AND CHARACTERISTICS OF BORROWERS WHO WOULD BE ELIGIBLE FOR WAIVERS 
UNDER § 30.86 

Number of Borrowers Receiving Any Forgiveness Under this Provision: .......................................................................................... 0.01 M 
Of Those Receiving Forgiveness, Share Who: 

Have Any Parent PLUS Loans ..................................................................................................................................................... 6% 
Ever Received a Pell Grant .......................................................................................................................................................... 31% 
Ever Had a Default ....................................................................................................................................................................... 83% 
Age <30 ........................................................................................................................................................................................ 2% 
Age 30–50 .................................................................................................................................................................................... 29% 
Age 50+ ........................................................................................................................................................................................ 69% 
Highest Level Enrolled: 1st or 2nd Year Undergrad .................................................................................................................... 83% 
Highest Level Enrolled: 3+ Year Undergrad ................................................................................................................................ 10% 
Highest Level Enrolled: Graduate School .................................................................................................................................... 2% 
Oldest Loan In Repayment <10 Years ........................................................................................................................................ 9% 
Oldest Loan In Repayment 10–20 Years ..................................................................................................................................... 21% 
Oldest Loan In Repayment 20+ Years ........................................................................................................................................ 70% 

Notes: Results from a five percent sample of the student loan portfolio. All numbers are rounded. Forgiveness in 2024 is based on having at 
least one loan with a positive outstanding balance from an institution that failed the CDR metrics since 1998 and was closed or not providing title 
IV aid to students as of 2002, having a loan from an institution that lost eligibility for Title IV between 1999 and 2014 due to CDR sanctions, or 
having a loan from an institution that failed the CDR metrics from 2015–2020 and was closed or not providing Title IV aid to students as of 2022. 
Borrower’s loans are included if they are Direct or federally-managed FFEL loans. 

* Pell status is unavailable for most borrowers who entered repayment on their last loan before 1999. 

The above estimates in Table 3.9 also 
do not include borrowers who would be 
eligible to receive relief because they 
attend a program that fails GE metrics 
and loses access to Federal aid. Under 
the GE accountability framework from 
the 2023 GE Rule, all certificate and 
diploma programs at public and private 
nonprofit institutions and educational 
programs at for-profit institutions of 
higher education with a sufficient 

number of completers will be assessed 
annually on whether they meet debt-to- 
earnings and earnings premium 
standards. Under those regulations, the 
Department will hold career training 
programs accountable for keeping debt 
affordable and producing economic 
mobility by revoking eligibility for 
Federal student aid programs if 
programs fail metrics in two of three 
consecutive years.94 Such actions will 

protect future students against 
unaffordable loan burdens; however, the 
borrowers whose experiences were 
captured in the failing debt-to-earnings 
or earnings premium standards also 
merit relief. For example, the first two 
official GE metrics will be published in 
2025 and 2026, based on the 
experiences of students who attended 
years earlier.95 If a program fails the 
same metric in both years, students will 
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96 These data are available https://studentaid.gov/ 
sites/default/files/GE-DMYR-2015-Final-Rates.xls. 

97 The Department released a data file called the 
2022 Program Performance Data (‘‘2022 PPD’’) along 
with the proposed rule titled ‘‘Financial Value 
Transparency and Gainful Employment (GE), 
Financial Responsibility, Administrative Capability, 
Certification Procedures, Ability to Benefit (ATB)’’ 
available at: https://www.regulations.gov/ 
document/ED-2023-OPE-0089-0086. These data 

include program performance information, using 
measures based on the typical debt levels and post- 
enrollment earnings of program completers. 

no longer be able to borrow Federal 
loans or receive Pell Grants to attend 
that program, but students who attended 
during the years on which the failing 
metrics are based would be eligible for 
relief on their Federal loans under these 
proposed regulations. 

The RIA that accompanied the 2023 
GE final regulations estimated that 
approximately 700,000 students 
annually are in programs that could fail 
the standards in the GE rule. After the 
GE accountability framework goes into 
effect in 2024, and after programs may 
start to become ineligible to participate 
in the title IV, HEA aid programs in 
2026, the GE RIA estimates that the 
number of students in failing programs 
will gradually decline, reducing the 
number of students eligible for relief 
under this provision in the future. 

This RIA does not include a separate 
analysis of the potential effect on 
borrowers from § 30.86(a)(2). The 
Department anticipates that waivers that 
could be granted in these situations 
would occur on a case-by-case basis. For 
past cohorts, the number of institutions 
that lost access to aid under these 
provisions is generally small. And some 
of those institutions, such as Marinello 
Schools of Beauty, have since been 
covered by actions to discharge groups 
of loans based upon borrower defense to 
repayment findings. For future 
borrowers, the Department cannot 
predict administrative actions that have 
yet to occur, so it is not possible to 
assign a likely cost to future loan 
cohorts. 

Finally, this provision would create 
small administrative costs for the 
Department to implement. 
Administrative costs are discussed 
separately at the end of this subsection 
of the RIA. 

§ 30.87 Waiver following a closure 
prior to Secretarial actions. 

The waivers granted under this 
section would have transfers, benefits, 
and costs that are similar to those under 
§ 30.86. However, these elements would 
affect a distinct group of borrowers who 
would not be eligible for a waiver under 
§ 30.86 and would only have some 
overlap with borrowers eligible under 
§ 30.88. These borrowers are in a 

different situation than borrowers 
eligible for relief under § 30.86 because 
they borrowed to attend an institution 
or program that failed to meet certain 
outcomes standards or was in the 
middle of a Secretarial action related to 
not providing sufficient financial value, 
but the institution or program closed 
before the Department completed the 
action to remove aid eligibility. Similar 
to § 30.86, this provision would not 
create any transfers between institutions 
and the Department because amounts 
that are waived could not be recouped 
from the school. 

Borrowers would benefit from this 
provision because they would no longer 
have to repay loans taken out to attend 
programs or institutions that had been 
exhibiting evidence of excessively poor 
student loan outcomes or otherwise 
failing to provide sufficient financial 
value. Loans taken out in these 
situations are likely to result in higher 
rates of delinquency and default, 
meaning that the waivers under this 
section would provide added benefits 
such as protecting borrowers from 
negative credit reporting, the possibility 
of wage garnishment, tax refund or 
Social Security benefit seizure, and 
other forms of enforced collections. 

The Department would also benefit 
from waivers granted under this section. 
As discussed, these loans are owed by 
borrowers who are more likely to 
struggle to repay their debts and the 
Department may need to incur greater 
costs to provide the borrowers with 
more targeted outreach and more help to 
navigate repayment. If these loans are 
older, it is also less likely that the 
Department would be collecting 
significant sums from the borrowers, 
reducing the likelihood that the loans 
will be fully repaid. 

As noted above, the costs of this 
provision would largely come from the 
transfers granted to borrowers when a 
loan is discharged. We are not including 
specific modeling of these transfers 
because we believe the potential effect 
of this section would be much smaller 
than what is captured in § 30.86. We 
believe the largest effect is likely to be 
related to borrowers who attended 
institutions that preemptively closed 

when cohort default rates were first 
created, as we have seen few to no 
schools close in recent years due to 
impending loss of Federal aid from high 
default rates. While there are closures 
that occur before other Secretarial 
actions are finalized, this occurs more 
on a case-by-case basis and typically 
does not occur in large numbers. This 
provision provides critical benefits to 
the borrowers who would be eligible for 
relief, but we do not think it operates on 
a large enough scale to model. 

For example, borrowers who attended 
programs that failed the previously 
published GE rates released in 2017, 
based on the 2015 debt measure year, 
would be eligible for a waiver under this 
provision. However, current data 
limitations related to program 
information in NSLDS for the cohorts 
included in those 2017 rates prevent us 
from estimating the number of 
borrowers who would be eligible for 
waivers under this provision.96 

Finally, this provision would create 
administrative costs to implement. 
Administrative costs are discussed 
separately at the end of this subsection 
of the RIA. 

§ 30.88 Waiver for closed Gainful 
Employment (GE) programs with high 
debt-to-earnings rates or low median 
earnings. 

Waivers granted under this section 
would provide transfers, benefits, and 
costs that are similar to a portion of 
those that could occur under § 30.87. 
However, these benefits would affect a 
distinct group including those that are 
not otherwise captured under any other 
provision. The reasons for waivers 
under this section are also narrower 
than those in §§ 30.86 and 30.87. 

Table 3.10 below shows the estimated 
number of borrowers who would be 
eligible for waivers because they 
attended a program that failed the GE 
metric for any reason based on the data 
from the 2015, 2016, and 2017 Award 
Years released in 2023 along with the 
GE Rule Regulatory Impact Analysis and 
also did not have any students who 
received Title IV aid from 2018 
onwards.97 
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98 These data are available at https://
studentaid.gov/data-center/school/ge/data. 99 https://www.gao.gov/assets/gao-21-105373.pdf. 

TABLE 3.10—ESTIMATED NUMBER AND CHARACTERISTICS OF BORROWERS WHO WOULD BE ELIGIBLE FOR WAIVERS 
UNDER § 30.88 

Number of Borrowers Receiving Any Forgiveness Under this Provision: .......................................................................................... 0.01 M 
Of Those Receiving Forgiveness, Share Who: 

Have Any Parent PLUS Loans ..................................................................................................................................................... 6% 
Ever Received a Pell Grant .......................................................................................................................................................... 78% 
Ever Had a Default ....................................................................................................................................................................... 33% 
Age <30 ........................................................................................................................................................................................ 15% 
Age 30–50 .................................................................................................................................................................................... 70% 
Age 50+ ........................................................................................................................................................................................ 15% 
Highest Level Enrolled: 1st or 2nd Year Undergrad .................................................................................................................... 60% 
Highest Level Enrolled: 3+ Year Undergrad ................................................................................................................................ 13% 
Highest Level Enrolled: Graduate School .................................................................................................................................... 27% 
Oldest Loan In Repayment <10 Years ........................................................................................................................................ 86% 
Oldest Loan In Repayment 10–20 Years ..................................................................................................................................... 14% 
Oldest Loan In Repayment 20+ Years ........................................................................................................................................ 0% 

Notes: Results from a five percent sample of the student loan portfolio. All numbers are rounded. Borrower’s loans are included if they are Di-
rect or federally-managed FFEL loans. 

* Pell Grant status is unavailable for most borrowers who entered repayment on their last loan before 1999. As such, these figures may under-
state the share of borrowers who are Pell Grant recipients. 

The number of students who attended 
such programs is likely higher than this 
estimate, but data limitations prevent us 
from including in this estimate 
borrowers who attended programs that 
failed the 2011 Gainful Employment 
Informational Metrics.98 

The waivers under this provision 
would create costs in the form of 
transfers. Such transfers would go to 
borrowers who have loans used to enroll 
in programs that produced results that 
according to data from the Department 
show that they had high debt-to- 
earnings or low earnings premium 
measures that did not meet basic 
standards of financial value, but the 
program closed prior to the issuance of 
formal GE rates under the new GE rule. 
While these programs did not have the 
formal failures that would qualify for a 
discharge under §§ 30.86 or 30.87, the 
outcomes are so poor that, when paired 
with closure, the Department’s concerns 
about borrowers’ ability to repay loans 
from these programs are similar. 

The Department would also benefit by 
waiving these loans. As discussed, these 
loans are from borrowers who attended 
programs with data showing that 
graduates take on more debt than is 
reasonable or whose earnings are worse 
than what a high school graduate earns. 
Borrowers in such situations are more 
likely to struggle to repay their debts 
and may incur greater costs for the 
Department in the form of more targeted 
outreach and more help to navigate 
repayment. If these loans are older, it is 
also less likely that the Department may 
be collecting significant sums from 
them, reducing the likelihood they will 

be repaid. Beyond costs in the form of 
transfers, implementing this provision 
will come with small administrative 
costs for the Department. 
Administrative costs are discussed 
separately at the end of this subsection 
of the RIA. 

Part 682—Federal Family Education 
Loan (FFEL) Program 

Subpart D—Administration of the 
Federal Family Education Loan 
Programs by a Guaranty Agency 

§ 682.403 Waiver of FFEL Program 
Loan Debt. 

The costs, benefits, and transfers 
under proposed § 682.403 would differ 
slightly depending on whether the loan 
is currently in repayment or in default 
at a guaranty agency. For loans in 
repayment, proposed § 682.403 would 
result in transfers between the guaranty 
agency using Federal funds to pay the 
FFEL loan holder and then assigning 
that loan to the Department for eventual 
waiver. The size of this transfer would 
be equal to the full outstanding balance 
of the loan owed to private loan holders, 
plus unpaid interest and fees, as 
applicable. Such a transfer would not 
occur for loans in default at a guaranty 
agency. For these loans, the former 
private loan holder had already been 
paid a default claim payment by the 
guaranty agency using Federal funds. 
The costs from a transfer would be more 
directly from the Department to the 
borrower, as the guaranty agency would 
assign the loan to the Department, 
which would then waive the remaining 
balance. 

These waivers would provide 
significant benefits to borrowers, who 
would be relieved of their obligation to 
make further payments on their loans. 

For § 682.403(b)(1) the benefits are 
similar to those provided in § 30.83 for 
borrowers whose loans are managed by 
the Department and are at least 25 years 
old. Such waivers would benefit 
borrowers who have been unable to 
fully repay their loans over a reasonable 
period of time. Such borrowers tend to 
be older and many of these borrowers 
have spent time in default. Waiving 
such loans provides relief to borrowers 
who have shown persistent challenges 
with repayment and, in the case of older 
borrowers, would likely improve their 
financial stability in their final years. 

The benefits of § 682.403(b)(2) are 
similar to some of those of § 30.85, 
which provides a waiver for borrowers 
eligible for a targeted forgiveness 
opportunity. In this case, only 
borrowers who would otherwise be 
eligible for a closed school loan 
discharge but have not applied would 
be covered. These borrowers would 
receive a discharge were they to apply. 
However, as research from GAO has 
shown, many borrowers eligible for 
closed school loan discharges in the 
past have not successfully applied for 
this relief, and many of these borrowers 
end up in default.99 This provision 
would benefit such borrowers by 
granting them relief and ensuring they 
do not unnecessarily experience default. 

The benefits of § 682.403(b)(3), 
meanwhile, are similar to the benefits 
that would be available under § 30.86 
for borrowers who attend institutions 
that become ineligible for Federal aid 
because of high cohort default rates. 
These waivers would apply to 
borrowers who are part of cohorts that 
produced the high rates of default 
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100 https://www.wsj.com/articles/a-borrower-will- 
be-114-when-bonds-backed-by-her-student-loans- 
mature-11578393002. 

101 https://fsapartners.ed.gov/sites/default/files/ 
2023-01/SAPMemoQ42022.pdf. 

resulting in title IV ineligibility, 
meaning many such borrowers are likely 
either currently in default or have spent 
time in default in the past. These 
waivers would significantly benefit 
borrowers by no longer making them 

repay loans where there is existing 
evidence of borrowers struggling to 
repay their loans at high rates that 
exceed the Department’s accountability 
standards. Table 3.11 below shows the 
number and characteristics of borrowers 

who would be eligible for waivers under 
§ 682.403. Of note is the fact that 45 
percent of these borrowers ever 
experienced a default, and we estimate 
about 30 percent are currently in 
default. 

TABLE 3.11—ESTIMATE OF THE NUMBER AND CHARACTERISTICS OF BORROWERS WHO WOULD BE ELIGIBLE FOR 
WAIVERS UNDER § 682.403 

Number of Borrowers Receiving Any Forgiveness Under this Provision ........................................................................................... 0.9 M 
Of Those Receiving Forgiveness, Share Who: 

Have Any Parent PLUS Loans ..................................................................................................................................................... 14% 
Ever Received a Pell grant * ........................................................................................................................................................ 19% 
Ever Had a Default ....................................................................................................................................................................... 45% 
Age <30 ........................................................................................................................................................................................ 0% 
Age 30–50 .................................................................................................................................................................................... 27% 
Age 50+ ........................................................................................................................................................................................ 73% 
Highest Level Enrolled: 1st or 2nd Year Undergrad .................................................................................................................... 24% 
Highest Level Enrolled: 3+ Year Undergrad ................................................................................................................................ 34% 
Highest Level Enrolled: Graduate School .................................................................................................................................... 36% 
Oldest Loan In Repayment <10 Years ........................................................................................................................................ 0% 
Oldest Loan In Repayment 10–20 Years ..................................................................................................................................... 0% 
Oldest Loan In Repayment 20+ Years ........................................................................................................................................ 99% 

Notes: Results from a five percent sample of the student loan portfolio. All numbers are rounded. Forgiveness is for borrowers with any com-
mercial FFEL loans that entered repayment on July 1, 2000 or earlier, borrowers with at least one commercial FFEL loan with a positive out-
standing balance to attend an institution that failed CDR metrics between 1992 and 1998 or 2015 to 2020, and was closed or not providing title 
IV aid to students as of 2002 or 2022 respectively, or having a loan to attend an institution that lost eligibility for title IV between 1999 and 2014 
due to CDR sanctions, or from a school that closed just after, or during, the student’s enrollment. 

* Pell status is unavailable for most borrowers who entered repayment on their last loan before 1999. 

The Department would benefit from 
the provisions in § 682.403, as well. 
Some of these loans have already been 
in default in the past and may not be 
repaid. In those cases, taxpayers have 
already compensated the lender for the 
default and the debt may not be 
collected. In addition, and as noted 
earlier, these provisions are similar to 
several of the waiver provisions for 
Department-held loans. The Department 
benefits from treating borrowers with 
commercially held FFEL loans in a 
similar manner as borrowers with ED- 
held loans because it streamlines 
providing relief to borrowers who could 
consolidate into the Direct Loan 
program and it reduces the 
Department’s need to respond to 
borrower confusion. 

The waivers may also provide some 
benefits for holders of FFEL loans by 
fully paying off loans that are either 
unlikely to ever be repaid or that may 
not be repaid in a reasonable period. In 
the years before the FFEL program 
stopped issuing new loans, many 
lenders chose to securitize their 
outstanding loans by issuing asset- 
backed securities. This approach creates 
long-term bond obligations that must be 
repaid using the payments made by 
borrowers and any subsidies received 
from the Department. However, the 
growth in the number of borrowers 
using the IBR plan to repay these 
privately held FFEL loans may be 
resulting in fewer incoming payments 

than expected. In 2020, the Wall Street 
Journal reported how some student loan 
asset-backed securities were extending 
the anticipated pay off date of the bond 
by decades, including as much as 54 
years to avoid potential write-downs by 
credit rating agencies.100 Compensating 
a lender for outstanding amounts of 
loans that are not on track to be repaid 
even after 20 or 25 years since entering 
repayment may provide a benefit to 
lenders and bond holders that are 
otherwise struggling to receive sufficient 
repayments. 

The bulk of the costs from this 
provision would accrue to the 
Department by paying guaranty agencies 
to compensate loan holders for the 
outstanding value of loans that the 
Secretary chooses to waive. The 
Department believes these costs are 
justified because the benefits to the 
Department and the borrower to address 
loans that are unlikely to be fully repaid 
are significant. In some cases, such as 
loans owed by borrowers who attended 
closed schools, these are also debts that 
could be forgiven otherwise as soon as 
the borrower submits certain 
paperwork. 

We anticipate administrative 
expenses associated with the provisions 
in proposed § 682.403. We think these 
costs would be reasonable because the 
provisions in this section largely mirror 

existing regulations for processing 
certain discharges in the FFEL program, 
which have been used for some time. To 
that end, loan servicers and guaranty 
agencies would not need to stand up a 
whole new process. That means any 
costs would likely relate to producing 
the necessary paperwork for a lender to 
submit a claim to the guaranty agency 
and for the guaranty agency to process 
that claim and assign the loan to the 
Department. The Department would 
also incur administrative costs to 
receive and then waive an assigned 
loan, which are discussed in the 
separate section on administrative costs 
at the end of this subsection of the RIA. 
But this assignment and waiver process 
would also leverage existing channels. 
Finally, it is possible that some lenders 
could face costs from no longer 
receiving the quarterly special 
allowance payments (SAP) that are 
payable to FFEL loan holders on certain 
loans. These amounts vary based upon 
when a loan was disbursed and other 
factors.101 The extent to which forgoing 
future SAP payments on a loan 
represents a cost will depend 
significantly on whether the loan was 
otherwise being repaid as expected or 
not. For example, a loan holder that was 
receiving lower than anticipated 
payments due to a borrower being on 
IBR may be financially better off to have 
the loan paid off and forgo the SAP 
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payment. A loan that is otherwise being 
paid down might see some costs due to 
forgoing SAP. But this would also 
require factoring in the value of 
receiving payments today instead of 
hypothetical future ones. 

Administrative Costs 
These proposed rules would create 

administrative costs for the Department 
if the Secretary were to exercise his 
discretion to provide waivers under any 
of these sections. These costs are 
reported as a separate section because 
they generally represent a set of baseline 
expenses that the Department would 
incur. The marginal costs of 
implementing one change but not 
another would vary depending on the 
proposed regulatory section in question. 
For instance, the marginal cost of 
implementing § 30.82 on top of § 30.81 
is smaller than it would be if the 
Department were to implement § 30.82 
on top of § 30.83. Accordingly, we are 
presenting an overall estimate, the cost 
of which would be lower for solely the 

provisions related to §§ 30.83 through 
30.85. The Department does include a 
separate discussion for § 682.403, which 
is a different process that would involve 
granting a waiver after taking 
assignment of a loan. We estimate these 
cumulative costs would be largely split 
across the 2024 and 2025 fiscal years. 

Overall, the Department estimates that 
the waivers in §§ 30.81 through 30.88 
would require one-time administrative 
expenses of approximately $13.0 
million. These costs are associated with 
changes to Department systems and 
contractors. In addition, we estimate an 
additional cost of $18.0 million for 
waivers associated with § 682.403. This 
is due to the assumption of a per- 
borrower cost for processing the waiver 
on an assigned loan. 

Unduplicated Estimate of the Number of 
Borrowers Receiving Waivers Because of 
§§ 30.81 Through 30.88 and Part 682, 
Subpart D 

The estimates in the above discussion 
showed the projected effect of each 

waiver as a distinct action. An 
exception to this is the estimate for 
§ 30.82, which does not include 
borrowers who are eligible in § 30.81. 
Doing so reflects the separate and 
independent nature of the provisions 
and how the rationale behind each is 
unique. However, it is possible that a 
given borrower could end up in 
multiple categories. Therefore, to assist 
readers in understanding the combined 
total of these potential waivers, we 
present Table 3.12 below. This table 
shows the estimated effect of these 
provisions in terms of the number of 
borrowers affected. The total for each 
provision is included independently, 
and matches the numbers provided in 
the tables above. In the last row, we 
display that 27.6 million unique 
borrowers, de-duplicated across all 
provisions, that would receive a waiver. 
This number removes duplication from 
the tables that are found elsewhere in 
this subsection of the RIA. 

TABLE 3.12—ESTIMATED NUMBER OF BORROWERS WHO WOULD BE ELIGIBLE FOR WAIVERS UNDER VARIOUS 
PROVISIONS 

Number of 
borrowers 
(millions) 

§ 30.81 Waiver when the current balance exceeds the balance upon entering repayment for borrowers on an IDR plan ............ 6.4 
§ 30.82 Any balance growth Up to $20K .......................................................................................................................................... 19.0 
§ 30.83 Waiver based on time since a loan first entered repayment ............................................................................................... 2.6 
§ 30.84 Waiver when a loan is eligible for forgiveness based upon repayment plan ...................................................................... 1.7 
§ 30.85 Waiver when a loan is eligible for a targeted forgiveness opportunity. ............................................................................... 0.3 
§ 30.86 Waiver based upon Secretarial actions ............................................................................................................................... <0.1 
§ 30.88 Waiver for closed Gainful Employment (GE) programs with high debt-to-earnings rates or low median earnings ........... <0.1 
Part 682 Federal Family Education Loan (FFEL) Program Subpart D—Administration of the Federal Family Education Loan 

Programs by a Guaranty Agency .................................................................................................................................................... 0.9 
Unique Borrowers across §§ 30.81 through 30.88 and Part 682, Subpart D ..................................................................................... 27.6 

Notes: All numbers are rounded. 

4. Net Budget Impact 

Table 4.1 provides an estimate of the 
net Federal budget impact of these 
proposed regulations that are 
summarized in Table 2.2 of this RIA. 
This includes both costs of a 

modification to existing loan cohorts 
and costs for loan cohorts from 2025 to 
2034. A cohort reflects all loans 
originated in a given fiscal year. 
Consistent with the requirements of the 
Credit Reform Act of 1990, budget cost 
estimates for the student loan programs 

reflect the estimated net present value of 
all future non-administrative Federal 
costs associated with a cohort of loans. 
The baseline for estimating the cost of 
these final regulations is the President’s 
Budget for 2025 (PB2025). 

TABLE 4.1—ESTIMATED BUDGET IMPACT OF THE NPRM 
[$ in millions] 

Section Description 
Modification 

score 
(1994–2024) 

Outyear 
score 

(2025–2034) 

Total 
(1994–2034) 

§ 30.83 .................................... Loans that first entered repayment 20 or 25 years ago as of 
FY2025.

13,762 ........................ 13,762 

§ 30.84 .................................... Eligible for forgiveness on an IDR plan but not currently en-
rolled in an IDR plan.

8,663 ........................ 8,663 

§ 30.86 .................................... Took out loans during cohorts that caused school to lose 
access to aid due to high CDRs.

15 ........................ 15 

§ 30.85 .................................... Eligible for a closed school loan discharge but has not suc-
cessfully applied.

7,565 ........................ 7,565 
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TABLE 4.1—ESTIMATED BUDGET IMPACT OF THE NPRM—Continued 
[$ in millions] 

Section Description 
Modification 

score 
(1994–2024) 

Outyear 
score 

(2025–2034) 

Total 
(1994–2034) 

§ 30.86–§ 30.88 ....................... Borrowed to attend a gainful employment program that lost 
access to aid or closed.

11,927 15,274 27,201 

§ 30.81 .................................... Current balance exceeds amount owed upon entering re-
payment for borrowers on an IDR plan with income below 
certain thresholds.

10,966 ........................ 10,966 

§ 30.82 .................................... Current balance exceeds amount owed upon entering re-
payment for borrowers not on an IDR plan or who are on 
an IDR plan but have incomes above the thresholds in 
30.81.

62,094 ........................ 62,094 

§ 682.403 ................................ Commercial FFEL loans that first entered repayment 25 
years ago; eligible for a closed school discharge, but 
have not applied; or loans to attend a school that lost ac-
cess to aid due to high CDRs, for applicable cohort.

17,053 ........................ 17,053 

It is possible that borrowers may 
qualify for more than one provision, but 
they can only receive one waiver of the 
full outstanding balance of a loan. 
Accordingly, the primary budget 
estimate stacks the scores in the order 
shown with waivers resulting in the full 
relief of a loan’s outstanding balance 
evaluated prior to considering waivers 
related to partial forgiveness of amounts 
related to balance growth. However, all 
the relief available to borrowers of FFEL 
loans is reflected in one estimate after 
the estimates for the other provisions. 
The Department believes this stacked 
estimation is appropriate for the 
primary estimates of the proposed 
regulations. 

Methodology for Budget Impact 
The Department estimated the budget 

impact of the provisions in this draft 
rule that permits the Secretary to waive 
some or all of the outstanding balance 
of loans through changes to the 
Department’s Death, Disability, and 
Bankruptcy (DDB) assumption that 
handles a broad range of loan discharges 
or adjustments, the collections 
assumption to reflect balance changes 
on loans that ever defaulted, and the 
IDR assumption for effects on borrowers 
in those repayment plans. The projected 
amount of forgiveness is estimated 
based on administrative data about the 
loan portfolio that allows us to identify 
loans eligible for the various waivers. 
The DDB assumption is used in the 
Student Loan Model (SLM) to determine 
the rate and timing of loan discharges 
due to the death, disability, bankruptcy, 
or other discharge of the borrowers. The 
SLM is designed to calculate cash flow 
estimates for the Department’s Federal 
postsecondary student loan programs in 
compliance with the Federal Credit 
Reform Act (FCRA) and all relevant 
federal guidance. The SLM calculates 

student loan net cost estimates for loan 
cohorts where a cohort consists of the 
loans originated in a given budget 
(fiscal) year. The model operates with 
input data obtained from historical 
experience and other relevant data 
sources. The SLM cash flow 
components range from origination fees 
through scheduled principal and 
interest payments, defaults, collections, 
recoveries, and fees. The cash flow time 
period begins with the fiscal year of first 
disbursement and ends with the fiscal 
year of the events at the end of the life 
of the loan: repayment, discharge, or 
forgiveness. 

For each loan cohort, the SLM 
contains separate DDB rates by loan 
program, population (Non-Consolidated, 
Consolidated Not From Default, and 
Consolidated From Default), loan type, 
and budget risk group (Two-Year Public 
and Not-for-Profit, Two-Year 
Proprietary, Four-Year Freshman and 
Sophomore, Four-Year Junior and 
Senior, and Graduate Student). The DDB 
rate is the sum of several component 
rates that reflect underlying claims data 
and assumptions about the effect of 
policy changes and updated data on 
future claims activity. In general, DDB 
claims are aggregated as the numerator 
by fiscal year of origination and 
population, program, loan type, risk 
group, and years from origination until 
the DDB claims. Zeros are used for any 
missing categories in the numerator. Net 
loan amounts are aggregated as the 
denominator by fiscal year of 
origination and population, program 
loan type, and risk group. The DDB rate 
is simply the ratio of the numerator to 
the denominator. Because the SLM only 
allows for DDB rates to be specified up 
to 30 years from origination, DDB claims 
occurring more than 30 years after 
origination are included in the year 30 
rate. DDB rates for future cohorts are 

forecasted using weighted averages of 
prior year rates and have a number of 
additions and adjustment factors built 
into it to capture policies or anticipated 
discharges that are not reflected in the 
processed discharge data yet including 
adjustments for anticipated increased 
borrower defense and closed school 
activity. 

For estimates related to waivers 
granted to borrowers enrolled in IDR 
repayment plans, the Department has a 
borrower and loan type level submodel 
that generates representative cashflows 
for use in the SLM. This IDR submodel 
contains information about borrowers’ 
time in repayment, the use of 
deferments and forbearances, estimated 
incomes and filing statuses, and annual 
balances. For these estimates, we also 
imputed whether the borrower would be 
eligible for the waivers related to CDR 
or GE in proposed §§ 30.86 through 
30.88. Therefore, we are able to identify 
the borrowers in the IDR submodel who 
would be eligible for one of the 
proposed waivers and incorporate that 
effect either by ending the payment 
cycle for borrowers who receive a total 
balance waiver or eliminating the excess 
balance for borrowers who would be 
eligible for waivers under either 
§§ 30.81 or 30.82. 

Partial forgiveness of balances for 
borrowers already modeled to be on an 
IDR plan can have three different effects 
depending upon whether or not the 
borrower was expected to get IDR 
forgiveness prior to these waivers, and 
whether the waiver changes that 
anticipated outcome. These effects are: 

1. Before and after the policy is 
applied, borrowers are expected to 
receive some IDR forgiveness at the end 
of their repayment term. For these 
borrowers, the waivers would affect the 
amount ultimately forgiven, but because 
payments are based upon income and 
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102 Federal Student Aid, Closed School Search 
File.xlsx downloaded 2/15/2024 from https://
www2.ed.gov/offices/OSFAP/PEPS/ 
closedschools.html. 

103 These provisions are currently 
administratively stayed pending appeal in Career 
Colleges and Schools of Texas v. U.S. Department 

of Education, No. 23–50491 (5th Cir.). Because the 
rule has not been permanently enjoined nor has a 
court found that the challenge to the rule is likely 
to succeed on the merits, the Department maintains 
this assumption for these purposes. 

the amount of time borrowers are 
expected to repay is unchanged, there is 
no effect on the amount of anticipated 
future payments. 

2. The borrower was expected to 
receive IDR forgiveness before the 
policy’s application, but afterward is 
now expected to pay off their balance 
before receiving IDR forgiveness. 
Because these borrowers are now 
expected to repay in less time, there is 
some reduction in the amount of 
anticipated future payments. 

3. Before applying the policy, the 
borrower was expected to retire their 
loan balance prior to receiving IDR 
forgiveness, but as a result of the policy 
is now expected to retire their balance 
sooner. Because these borrowers are 
now expected to repay in less time, 
there is some reduction in the amount 
of anticipated future payments. 

We project that most borrowers 
modeled to be on IDR would end up in 
the first group. Since these borrowers 
would not see a change in the amount 
they pay before receiving forgiveness, 
we do not assign a cost to the waivers 
for these borrowers. Any costs 
associated with the forgiveness of 
amounts above the balance owed at 
repayment entry for IDR borrowers is 
limited to the minority of borrowers in 
the second and third groups, for whom 
the forgiveness reduces the number of 
payments needed to fully repay their 
loan. The result is we do not anticipate 
significant costs for the waivers that 
would be granted under §§ 30.81 or 
30.82 for borrowers in IDR. 

We are not assigning an estimated 
outyear budget cost to the provisions in 
§ 30.84 related to borrowers who are 
eligible for forgiveness on a repayment 
plan but have not successfully enrolled 
in such plan. We already assign a high 
percentage of future borrowers who 
would be eligible for forgiveness on an 
IDR plan as being in an IDR plan, 
including those with lower balances. 
Therefore, our assumption is that this 
provision will only affect borrowers 
who have already accumulated time in 
repayment. 

For estimates related to the effects of 
the proposed waiver provisions on 
borrowers with loans not in IDR plans, 
the Department’s approach is to: (1) 
estimate the potential waiver amounts 
borrowers would be eligible for and 
aggregate them by loan cohort, loan 
type, and budget risk group used in the 
SLM; (2) Add the waiver amounts for 
non-defaulted, non-IDR borrowers to the 
Department’s baseline DDB assumption 
in FY 2025; and (3) remove the amounts 
associated with the waiver provisions 
from defaulted, non-IDR borrowers from 
the baseline collections assumption. 

The revised IDR, DDB and collections 
groups are run in a SLM scenario for 
each provision to generate the estimates 
in Table 4.1. To produce the potential 
waiver amounts in Step 1 of this 
process, the Department developed a 
loan level file based on the FY2022 
sample of NSLDS information used for 
preparing budget estimates. Information 
from this file allows the evaluation of 
times in repayment that qualify for one 
of the provisions and anticipated 
balances at the end of FY2024 for use in 
calculating the amount that the 
Secretary may waive for borrowers who 
have experienced balance growth. 

To help estimate the costs of §§ 30.86 
through 30.88, as well as 
§ 682.403(b)(3), the Department 
reviewed information about institutions 
that lost eligibility to participate in title 
IV for CDR and the relevant timeframes 
for those actions and identified loans 
that would be eligible for a CDR-based 
waiver under § 30.86 and 
§ 682.403(b)(3). Similarly, we identified 
loans for borrowers that entered 
repayment within a fiscal year of an 
institution’s closure in the list of closed 
schools and assumed they would be 
eligible for a total balance waiver under 
§ 30.85 and § 682.403(b)(3).102 To 
estimate the effects of § 30.88, similar 
identification was made of students 
with outstanding loan balances who 
attended GE programs that failed the GE 
metrics based on the data from the 2015, 
2016, and 2017 Award Years released in 
2023 and did not have any students who 
received Title IV aid from 2018 
onwards, as shown in Table 3.10. 
Approximately 7.4 percent of loans 
made by cohort 2024 in our sample 
qualified for total balance waiver under 
one of these provisions. The proposed 
waivers in these three sections are also 
applicable going forward, but the 
Department does not estimate a 
significant cost related to the CDR or 
closed school waiver provisions. No 
institutions have lost eligibility based 
on CDR performance since the 2014 
CDR rates and only 28 institutions have 
lost eligibility on this basis since 1997, 
so we do not expect this to be a 
significant source of waivers for future 
cohorts. We also assume that closed 
school discharges for future loan cohorts 
are already captured in our baseline 
estimates especially given the automatic 
closed school discharge provision now 
in effect.103 Therefore, the primary 

source of outyear costs estimated for 
these provisions is Gainful Employment 
performance, and a separate process 
using the results of the model used to 
estimate the cost of that regulation was 
used to generate an estimate for cohorts 
2021–2034. 

These estimates are all based off the 
same random sample of borrowers that 
is used for all other budget estimation 
activity related to Federal student loans 
for the Department. Currently, the most 
recent sample available is from the end 
of FY2022, which is the best currently 
available data that maintains the 
Department’s consistent scoring 
practices. The Department recognizes 
from its general ledger records that there 
have been a significant number of loan 
discharges granted since that sample 
was pulled. This particularly includes 
forgiveness tied to IDR and PSLF. 

In this NPRM, the Department 
provides our best budget estimates 
based on the most recent sample used 
in the required baseline, while noting 
that this data does not allow the 
Department to adjust for these recent 
discharges because they occurred after 
the date the sample used in that 
baseline was generated. The 
Department’s PB2025 baseline projects 
its best estimates of future discharges 
based on the sample data and other 
information available when the baseline 
is developed. As a new sample is drawn 
and updated balances and loan 
information are available for analysis, 
we will incorporate that into the 
analysis of these waiver provisions in 
the final rule so that we do not attribute 
existing discharges to these waivers. For 
instance, between 2022 and 2023 the 
Department approved hundreds of 
thousands of additional discharges for 
borrowers through fixes to IDR and 
PSLF as well as automatic relief for 
borrowers with a total and permanent 
disability, and discharges based upon 
borrower defense findings and covered 
by related court settlements. These 
discharges include almost $44 billion in 
approved discharges for more than 
901,000 borrowers through IDR, 
approximately 200,000 borrowers 
through a court settlement, and more 
than 150,000 borrowers through PSLF. 
The discharges also include a few tens 
of thousands of borrowers through total 
and permanent disability discharges. 
The Department also approved roughly 
10,000 new discharges based upon 
borrower defense to repayment findings 

VerDate Sep<11>2014 18:32 Apr 16, 2024 Jkt 262001 PO 00000 Frm 00043 Fmt 4701 Sfmt 4702 E:\FR\FM\17APP3.SGM 17APP3lo
tte

r 
on

 D
S

K
11

X
Q

N
23

P
R

O
D

 w
ith

 P
R

O
P

O
S

A
LS

3
Case 2:24-cv-00103-JRH-CLR   Document 1-2   Filed 09/03/24   Page 42 of 54



27606 Federal Register / Vol. 89, No. 75 / Wednesday, April 17, 2024 / Proposed Rules 

104 88 FR 70158 (October 10, 2023). 105 88 FR 70158 (October 10, 2023). 

and continued processing relief for 
previously approved discharges. 

While the Department’s best estimates 
based on the most recent sample cannot 
adjust for such discharges for the 
reasons explained above, we can 
anticipate these different types of 
discharges are most likely to affect 
certain provisions. Discharges through 
income-based repayment could 
primarily reduce the costs of § 30.83; 
those for PSLF could primarily affect 
the cost of § 30.81; and those for 
borrower defense and other types of 
discharges could primarily affect § 30.82 
because these borrowers are less likely 
to be on an IDR plan, or they could 
affect the costs of §§ 30.85 through 30.88 
because some of these borrowers may 
have otherwise been eligible for a closed 
school loan discharge or attended 
programs that failed to provide 
sufficient financial value because they 
failed to meet standards of debt-to- 
earnings or earnings premium and have 
closed. We anticipate having a more 
recent sample for FY2023 available by 
the time we write a final rule. As a 
result, we anticipate that final rule 
would reflect those discharges that have 
already occurred, which may affect the 
results in the net budget estimate for the 
final rule. 

Gainful Employment 

The Department used the information 
about projected passage and failure rates 
of GE programs (also described as 
program transition rates) in the 2023 
final GE regulation 104 along with 
enrollment and average loans in the 
associated categories and respective 
years to calculate the total amount of 
Federal loans that students in programs 
that fail GE metrics will get relief from 
2021–2034 under § 30.86. In our 
modeling we do not project that 
institutions will voluntarily close 
programs prior to a failure or other 
Secretarial action based on failing to 
deliver sufficient financial value, so we 

do not include any modeling for § 30.87. 
The rates for 2026 represent the program 
transition rates before the second GE 
metrics will be published and programs 
could lose eligibility for students who 
attend to borrow Federal loans and 
receive Pell Grants. For our budget 
estimate, the time frame for applying 
these rates was extended back to 2021 
to account for students who attended 
during the years on which the metrics 
are based and would subsequently get 
relief on their associated Federal loans. 
As done in the analyses of the 2014 and 
2023 GE regulations, the Department 
assumes institutions at risk of warning 
or sanction would take at least some 
steps to improve program performance 
by improving program quality, 
increasing job placement and academic 
support staff, and lowering prices 
(leading to lower levels of debt). 
Evidence and further discussion of this 
can be found in the 2023 GE regulation. 
Therefore, the rates for 2027 to 2033 
represent the program transition rates 
after programs could be sanctioned and 
reflect an increase in the probability of 
having a passing result. In this analysis, 
the rates for 2027 to 2033 were used in 
calculating the amount of total relief for 
cohorts 2027 to 2034, extending to the 
last outyear of the current budget 
window. 

To calculate the percent of enrollment 
by program type, performance category, 
and cohort that would receive relief, the 
program transition rates for the given 
year were transformed to account for 
students whose loans would be eligible 
for forgiveness in that year, in the next 
year, and two years out. These percents 
are shown below in Table 4.2. For all 
enrollment at programs that fail for a 
second time and are deemed to become 
ineligible moving forward, students in 
qualifying cohorts would be eligible to 
receive relief on their associated loans 
to attend those programs, which is 
indicated by the 100 percent for pre- 
ineligible programs. To estimate the 

percent of enrollment at programs with 
one failure (for D/E, EP, or both) whose 
students would be eligible for 
forgiveness in the next year, the rate of 
one failure was multiplied by the rate of 
a following second failure that would 
cause the program to become ineligible 
moving forward. To estimate the percent 
of enrollment at programs that are 
passing in a given year but whose 
students would be eligible to receive 
relief in two years, the rate of a passing 
program getting a failure in the next 
cycle was multiplied by the rate of it 
failing again. For example, the program 
transition assumptions for GE programs 
in the 2023 GE rule 105 shows that for 4- 
year programs in 2027, the rate of 
passing programs expected to fail D/E, 
EP, or both in the next year are 3.1 
percent, 0 percent, and 0.2 percent, 
respectively. The rates of each of these 
paths for a passing program to fail a 
metric in the following year were 
multiplied by the rates of the program 
failing the same or both metrics again 
and becoming ineligible, 73.5 percent 
for EP, 87.7 percent for DE, and 89.6 
percent for both. Once those two sets of 
rates are multiplied by their failure 
status and summed together, the final 
estimate for the percent of enrollment at 
passing programs in 2027 to become 
eligible for relief in 2 years is 2.5 
percent, calculated by ((3.1 percent * 
73.5 percent) + (0 percent * 87.7 
percent) + (0.2 percent * 89.6 percent)). 
Last, students at programs that were 
already deemed ineligible in the past 
would not receive Federal aid to attend 
and therefore not be eligible to receive 
relief on those loans, which is indicated 
by the 0 percent for ineligible programs. 
These percentages were multiplied by 
the enrollment and average loans 
calculated in the 2023 GE regulation in 
the associated categories (loan type and 
budget risk group) and respective years 
(cohorts 2021–2026 and 2027–2034) to 
calculate the total loans that would be 
eligible for relief under § 30.86. 

TABLE 4.2—PERCENT OF ENROLLMENT THAT WOULD BE ELIGIBLE FOR RELIEF BY PROGRAM TYPE AND PERFORMANCE 
CATEGORY 

2021–2026 2027–2034 

Proprietary 2-year or less 
Pass ...................................................................................................................................................... 7.8 5.3 
Fail D/E only ......................................................................................................................................... 81.2 76.2 
Fail EP only .......................................................................................................................................... 89.2 84.2 
Fail Both ............................................................................................................................................... 96.6 91.6 
Pre-Ineligible ......................................................................................................................................... 100.0 100.0 
Ineligible ................................................................................................................................................ 0.0 0.0 

Public and Nonprofit 2-year or less 
Pass ...................................................................................................................................................... 2.2 0.8 
Fail D/E only ......................................................................................................................................... 39.5 34.5 
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TABLE 4.2—PERCENT OF ENROLLMENT THAT WOULD BE ELIGIBLE FOR RELIEF BY PROGRAM TYPE AND PERFORMANCE 
CATEGORY—Continued 

2021–2026 2027–2034 

Fail EP only .......................................................................................................................................... 52.7 47.7 
Fail Both ............................................................................................................................................... 70.9 65.9 
Pre-Ineligible ......................................................................................................................................... 100.0 100.0 
Ineligible ................................................................................................................................................ 0.0 0.0 

4-year 
Pass ...................................................................................................................................................... 4.7 2.5 
Fail D/E only ......................................................................................................................................... 78.6 73.6 
Fail EP only .......................................................................................................................................... 96.5 91.3 
Fail Both ............................................................................................................................................... 94.6 89.6 
Pre-Ineligible ......................................................................................................................................... 100.0 100.0 
Ineligible ................................................................................................................................................ 0.0 0.0 

Graduate 
Pass ...................................................................................................................................................... 2.4 0.4 
Fail D/E only ......................................................................................................................................... 80.1 75.1 
Fail EP only .......................................................................................................................................... 0.0 0.0 
Fail Both ............................................................................................................................................... 91.3 86.3 
Pre-Ineligible ......................................................................................................................................... 100.0 100.0 
Ineligible ................................................................................................................................................ 0.0 0.0 

Once estimated, the dollar amounts of 
forgiveness from this gainful 
employment performance metric is 
aggregated by cohort, loan type, and 
budget risk group and divided by the 
net loan volume for those same 
categories. This generated an adjustment 
factor based on the modeled future GE 
rate performance that is added to the 
PB2025 baseline DDB rate. To get the 
full potential cost of the GE related 
provisions, those increased DDB rates 
were fed into the second step of the 
main estimation process for the non-IDR 
estimate so that the combined effects on 
DDB can be loaded as one DDB 
assumption group in the SLM as 
increased DDB rates. This resulted in 
the increase in costs associated with the 
gainful employment provision of 
approximately $27.2 billion for cohorts 
1994–2034. 

Budget Impact Sensitivities 
While the primary estimates 

presented in Table 4.1 are based on the 

best data the Department has available 
currently, we recognize some of the 
impacts depend on borrower action in 
the period since our data was extracted 
and the implementation of the proposed 
waiver provisions. One effect is the 
response of programs and institutions if 
they have a program that fails the GE 
regulations. The primary estimate 
includes assumptions that some failing 
programs improve and therefore do not 
fail again and lose access to title IV, 
HEA programs. In the alternative budget 
scenario, we model the effects if there 
is no improvement by failing GE 
programs. We use the results of that 
scenario from the gainful employment 
final rule to estimate the higher outyear 
costs displayed in Table 4.3. 

Another modeling assumption that 
affects the net budget impact of the 
proposed waivers relates to the payment 
behavior of borrowers in FY 2024. 
Payments and interest have resumed 
following the multi-year COVID–19 

payment pause and the extent to which 
borrowers do not make payments and 
accumulate additional interest or make 
payments and therefore reduce interest 
that has already accumulated will affect 
the net budget impact. The Department 
has looked at payment reports from the 
initial months since the return to 
repayment and looked at the percentage 
of outstanding balances in repayment 
were less than 31 days delinquent. In 
the primary net budget impact score, we 
assumed that half of the borrowers that 
were more than 31 days late in the non- 
IDR, non-defaulted part of our sample 
would start to make payments prior to 
the rule taking effect and did not add 
additional interest to their balance. For 
this alternative, we added a year of 
interest to all borrowers in deferment, 
forbearance, or over 30 days delinquent 
statuses to estimate the effect of this 
payment behavior factor. 

TABLE 4.3—ALTERNATE BUDGET SCENARIOS 

Alternative scenario Description 
Modification 

score 
(1994–2024) 

Outyear score 
(2025–2034) 

Total 
(1994–2034) 

Payers in FY2024 ................... The estimated balances in FY2024 depend on assumption 
about borrower payment behavior. This alternative adds a 
year of interest to the 37% of borrowers not in a good 
payment status (under 30 days delinquent) in January 
2024 payment reporting. This compares to the primary 
estimate in which half of those borrowers in delinquent, 
deferred, or forbearance status were treated as paying.

68,272 0 68,272 

GE No Program Improvement Uses the No Program Improvement estimate from GE mod-
eling to estimate increased outyear impact from more stu-
dents being in programs that fail the accountability meas-
ures.

11,927 19,835 31,762 
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5. Accounting Statement 

As required by OMB Circular A–4, we 
have prepared an accounting statement 

showing the classification of the 
expenditures associated with the 
provisions of these regulations. Table 
5.1 provides our best estimate of the 

changes in annual monetized transfers 
that may result from these proposed 
regulations. 

TABLE 5.1—ACCOUNTING STATEMENT: CLASSIFICATION OF ESTIMATED EXPENDITURES 
[In millions] 

Category Benefits 

Reduction in loans that are unlikely to be repaid in full in a reasonable period ................................................................ Not quantified 
Increased ability for borrowers to repay loans that have grown beyond their balance at repayment entry ...................... Not quantified 
Reduced administrative burden for Department due to reduced servicing, default, and collection costs ......................... Not quantified 

Category Costs 

2% 
Costs of compliance with paperwork requirements for guaranty agencies and commercial FFEL loan holders .............. $12.06 
One-time administrative costs to Federal government to update systems and contracts to implement the proposed 

regulations ........................................................................................................................................................................ 3.4 

Category Transfers 

Reduced transfers from borrowers due to waivers: ............................................................................................................ 2% 
Based on excess balances upon entering repayment of IDR borrowers under income limits in § 30.81 .......................... 1,197 
Based on excess balances upon entering repayment of all borrowers in § 30.82 ............................................................. 6,777 
Based on time in repayment in § 30.83 ............................................................................................................................... 2,893 
Based on eligibility for forgiveness in IDR in § 30.84 .......................................................................................................... 945 
Based on eligibility for forgiveness from Closed School in § 30.85 .................................................................................... 826 
Based on eligibility for forgiveness from CDR in § 30.86 .................................................................................................... 2 
Based on eligibility for forgiveness from GE in § 30.86–§ 30.88 ......................................................................................... 2,848 
Based on provisions affecting commercial FFEL borrowers in § 682.403 .......................................................................... 1,861 

Expenditures are classified as transfers from the Federal government to affected student loan borrowers. 

6. Alternatives Considered 

The Department considered the 
option of not proposing these 
regulations. However, we believe these 
rules are important to inform the public 
about how the Secretary would exercise 
his longstanding authority related to 
waiver in a consistent manner. The 
Department thinks foregoing these 
proposed regulations would reduce 
transparency about the Secretary’s 
discretionary use of waiver. For all the 
reasons detailed above, such waivers 
would produce substantial, critical 
benefits for borrowers and the 
Department, among others, and reduce 
some costs for the Department as well. 
Overall, the Department’s analysis of 
costs and benefits weighs in favor of the 
proposed regulations. 

As part of the development of these 
proposed regulations, the Department 
engaged in a negotiated rulemaking 
process in which we received comments 
and proposals from non-Federal 
negotiators representing numerous 
impacted constituencies. These 
included higher education institutions, 
legal assistance organizations, consumer 
advocacy organizations, student loan 
borrowers, civil rights organizations, 
state officials, and state attorneys 
general. Non-Federal negotiators 
submitted a variety of proposals relating 
to the issues under discussion. 

Information about these proposals is 
available on our negotiated rulemaking 
website at https://www2.ed.gov/policy/ 
highered/reg/hearulemaking/2023/ 
index.html. 

In drafting this NPRM, the 
Department considered many 
alternatives. For provisions related to 
waiving balances beyond what a 
borrower owed upon entering 
repayment, we considered several ideas 
that would have provided a capped 
amount of relief for borrowers that met 
certain conditions. For instance, during 
negotiated rulemaking we considered 
capping the amount of a waiver at 
$20,000 for borrowers on IDR plans with 
incomes at or below 225 percent of the 
Federal poverty guidelines. However, 
many negotiators raised concerns that 
the amount of relief granted was too low 
to fully address the issue of balance 
growth. They also raised concerns that 
having such an income cap would miss 
many middle-income borrowers who 
have also experienced balance growth 
and need assistance. We were 
convinced by these comments that it 
would be better to provide relief to a 
wider group of borrowers and instead 
protect against providing undue benefits 
to the highest income borrowers, which 
is reflected in this proposed rule in 
§ 30.81. We thought this approach was 
superior to alternative ways to address 
concerns about targeting, such as 

providing a sliding scale of relief that 
would decrease as income rises. We 
were concerned that such an approach 
would be operationally complicated and 
confusing to explain to borrowers. 
Similarly, we considered providing up 
to $10,000 in relief for borrowers not on 
an IDR plan or whose incomes were 
above a certain threshold as opposed to 
the $20,000 limit proposed in this draft 
rule. However, we were persuaded 
during negotiated rulemaking that a 
relief threshold of $10,000 would miss 
providing sufficient assistance to large 
numbers of borrowers who need the 
help to successfully manage their debts. 

Regarding the waiver in § 30.83 for 
loans that entered repayment a long 
time ago, we considered applying the 
thresholds for shortened time to 
forgiveness present in the SAVE plan. 
This provision provides forgiveness 
after as few as 10 years of payments for 
borrowers who originally took out 
$12,000 or less, with a sliding scale of 
an additional year of payments for each 
added $1,000 in borrowing. However, 
we thought such an approach would not 
be appropriate because this timeline is 
only available under the SAVE plan. By 
contrast, the goal of § 30.83 is to address 
situations where borrowers have been 
unable to fully repay in a reasonable 
time and have not even been able to 
repay in full over an extended period. 
This extended period is consistent with 
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the forgiveness timelines on other IDR 
plans, which provide repayment terms 
of up to 20 or 25 years. 

For the provisions in § 682.403, the 
Department considered two alternatives. 
We considered permitting waivers for 
loans that first entered repayment 20 
years ago instead of 25. However, the 
only IDR plan available to FFEL 
borrowers provides forgiveness after 25 
years, so we did not think it was 
appropriate to select a forgiveness 
period that is otherwise unavailable for 
these borrowers. We also considered 
including a provision similar to § 30.84 
for borrowers who are eligible for but 
haven’t applied for IBR. However, we do 
not believe we would have the data to 
make such a determination so did not 
include it. 

7. Regulatory Flexibility Act 
The Secretary certifies, under the 

Regulatory Flexibility Act (5 U.S.C. 601 
et seq.), that this final regulatory action 
would not have a significant economic 
impact on a substantial number of 
‘‘small entities.’’ 

These regulations will not have a 
significant impact on a substantial 
number of small entities because they 
are focused on arrangements between 
the borrower and the Department. They 
do not affect institutions of higher 
education in any way, and these entities 
are typically the focus on the Regulatory 
Flexibility Act analysis. As noted in the 
Paperwork Reduction Act section, 
burden related to the final regulations 
will be assessed in a separate 
information collection process and that 
burden is expected to involve 
individuals more than institutions of 
any size. 

8. Paperwork Reduction Act 
As part of its continuing effort to 

reduce paperwork and respondent 
burden, the Department provides the 
general public and Federal agencies 
with an opportunity to comment on 
proposed and continuing collections of 
information in accordance with the 
Paperwork Reduction Act of 1995 (PRA) 
(44 U.S.C. 3506(c)(2)(A)). This helps 
provide that: the public understands the 
Department’s collection instructions, 
respondents can provide the requested 
data in the desired format, reporting 
burden (time and financial resources) is 
minimized, collection instruments are 
clearly understood, and the Department 
can properly assess the impact of 
collection requirements on respondents. 

Proposed § 682.403 in this NPRM 
contains information collection 
requirements. Under the PRA, the 
Department would, at the required time, 
submit a copy of these sections and an 

Information Collections Request to the 
Office of Management and Budget 
(OMB) for its review. 

A Federal agency may not conduct or 
sponsor a collection of information 
unless OMB approves the collection 
under the PRA and the corresponding 
information collection instrument 
displays a currently valid OMB control 
number. Notwithstanding any other 
provision of law, no person is required 
to comply with, or is subject to penalty 
for failure to comply with, a collection 
of information if the collection 
instrument does not display a currently 
valid OMB control number. In the final 
regulations, we would display the 
control numbers assigned by OMB to 
any information collection requirements 
proposed in this NPRM and adopted in 
the final regulations. 

Section 682.403—Waiver of FFEL 
Program loan debt. 

Requirements: The NPRM proposes to 
amend part 682 by adding a new 
§ 682.403 to allow the Secretary to 
waive specific Federal Family 
Education Loan (FFEL) Program loans 
held by private lenders or managed by 
guaranty agencies. 

In the case of FFEL Program loans 
held by a private loan holder or a 
guaranty agency, under proposed 
§ 682.403(a) the Secretary may waive 
the outstanding balance of a FFEL 
Program loan when a loan first entered 
into repayment on or before July 1, 
2000; when the borrower is otherwise 
eligible for, but has not successfully 
applied for, a closed school discharge; 
or when the borrower attended an 
institution that lost its title IV eligibility 
due to a high CDR, if the borrower was 
included in the cohort whose debt was 
used to calculate the CDR or rates that 
were the basis for the institution’s loss 
of eligibility. If the Secretary chose to 
exercise his discretion under this 
section, the Secretary would notify the 
lender that a loan qualifies for a waiver 
and the lender would be instructed to 
submit a claim to the guaranty agency. 
The guaranty agency would pay the 
claim, be reimbursed by the Secretary, 
and assign the loan to the Secretary. 
After the loan is assigned, the Secretary 
would grant the waiver. 

Sections 682.403(c), and (d) describe 
the specific requirements of the waiver 
claim filing process for a lender, and 
guaranty agency, with the Department. 

Section 682.403(c) Notification 
provides that if the Secretary determines 
that a loan qualifies for a waiver, the 
Secretary notifies the lender and directs 
the lender to submit a waiver claim to 
the applicable guaranty agency and to 
suspend collection activity or to 

maintain suspension of collection 
activities on the loan. 

Section 682.403(d) Claim Procedures 
describes the waiver claim procedures. 
Under proposed § 682.403(d)(1), the 
guaranty agency would be required to 
establish and enforce standards and 
procedures for the timely filing of 
waiver claims by lenders. 

Proposed § 682.403(d)(2) would 
require the lender to submit a claim for 
the full outstanding balance of the loan 
to the guaranty agency within 75 days 
of the date the lender received the 
notification from the Secretary. Under 
proposed § 682.403(d)(3), the lender 
would be required to provide the 
guaranty agency with an original or a 
true and exact copy of the promissory 
note and the notification from the 
Secretary when filing a waiver claim. 
Proposed § 682.403(d)(4) would allow a 
lender to provide alternative 
documentation deemed acceptable to 
the Secretary if the lender is not in 
possession of an original or true and 
exact copy of the promissory note. 

Proposed §§ 682.403(d)(5) and (d)(6) 
would require the guaranty agency to 
review the waiver claim and determine 
whether it meets the applicable 
requirements. If the guaranty agency 
determines that the claim meets the 
requirements specified in proposed 
§§ 682.403(d)(3) and 682.403(d)(4) the 
guaranty agency would be required to 
pay the claim within 30 days of the date 
the claim was received. 

Proposed § 682.403(d)(9)(i) would 
require the guaranty agency to assign 
the loan to the Secretary within 75 days 
of the date the guaranty agency pays the 
claim and receives the reimbursement 
payment. If the guaranty agency is the 
loan holder, under proposed 
§ 682.403(d)(9)(ii) the guaranty agency 
would be required to assign the loan on 
the date that the guaranty agency 
receives the notice from the Secretary. 

Burden Calculations 
§ 682.403(d)(1) Claim Procedures. 
The proposed regulatory changes 

would add burden to lenders and 
guaranty agencies and would require a 
new collection in the Federal Student 
Aid information collection catalog. As 
noted in Table 3.11 in this RIA and 
explained in the costs, benefits, and 
transfers section, we currently estimate 
that approximately 900,000 commercial 
FFEL borrowers would qualify for this 
waiver claim. Of these, an estimated 
300,000 are currently in default at a 
guaranty agency and therefore are not 
affected by the claim procedures related 
to lenders. These waivers affect the 
current 314 lenders (268 For-Profit and 
46 Not-For-Profit) and the current 12 
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106 https://www.bls.gov/oes/current/ 
oes132072.htm. 

guaranty agencies (6 Not-For-Profit and 
6 Public). Among those 12 guaranty 
agencies we estimate that about 80 
percent of borrowers would be 
processed by Not-For-Profit guarantors 
and 20 percent would be processed by 
Public guarantors. The costs are 
estimated using the median hourly wage 
of $31.60 reported by the Bureau of 
Labor Statistics for loan officers.106 We 
estimated the number of hours needed 

per task in the sections below based 
upon discussions with Department staff 
that have worked on similar processes 
in the past. These figures and 
considerations are the basis for the 
following estimations. 

The proposed regulations in 
§ 682.403(d)(1) Claim Procedures would 
require the 12 guaranty agencies to 
establish and enforce standard 

procedures of timely waiver filing by 
affected lenders. 

We estimate that these procedures 
would follow the current discharge 
processes that guaranty agencies utilize, 
therefore minimizing development of 
the new procedures. We estimate that it 
would take each guaranty agency two 
hours to draft the required standard 
procedures for a total of 24 hours (12 
guaranty agencies × 2 hours). 

§ 682.403(d)(1) CLAIM PROCEDURES—OMB CONTROL NUMBER 1845–NEW 

Affected entity Respondent Responses Burden hours Cost 
$31.60 per hour 

Private non-profit ....................................................................................... 6 6 12 $379 
Public ......................................................................................................... 6 6 12 379 

Total .................................................................................................... 12 12 24 758 

§§ 682.403(d)(2), (3), and (4) Claim 
Procedures. 

The proposed regulations in 
§§ 682.403(d)(2), (3), and (4) Claim 
Procedures would require affected 
lenders to submit claims to the guaranty 
agencies based on the notification 
received from the Department as 
established in § 682.403(c) within 

seventy-five days of receiving the 
notification. The documentation 
includes the original or a true and exact 
copy of the promissory note, and the 
notification received from the 
Department. If a lender does not have 
the original or true and exact copy of the 
promissory note, it may submit alternate 

documentation acceptable to the 
Secretary. 

We are estimating that each lender 
would require three hours per borrower 
to gather the required documentation 
together and prepare to submit the 
documentation to the appropriate 
guaranty agency for a total of 1,800,000 
hours (600,000 borrowers × 3 hours). 

§§ 682.403(d)(2), (3), AND (4) CLAIM PROCEDURES—OMB CONTROL NUMBER 1845–NEW 

Affected entity Respondent Responses Burden hours Cost 
$31.60 per hour 

Private non-profit ....................................................................................... 46 90,000 270,000 $8,532,000 
For-profit .................................................................................................... 268 510,000 1,530,000 48,348,000 

Total .................................................................................................... 314 600,000 1,800,000 56,880,000 

§ 682.403(d)(5) Claim Procedures. 
The proposed regulations in 

§ 682.403(d)(5) Claim Procedures would 
require affected guaranty agencies to 
review the waiver claim and supporting 

documentation from the lenders to 
determine that the document meets the 
requirements of §§ 682.403(d)(3), and 
(4). 

We estimate that it would take each 
guaranty agency one hour to review the 
incoming documentation for a total of 
600,000 hours (600,000 borrower 
documentation files × 1 hour). 

§ 682.403(d)(5) CLAIM PROCEDURES—OMB CONTROL NUMBER 1845–NEW 

Affected entity Respondent Responses Burden hours Cost 
$31.60 per hour 

Private non-profit ....................................................................................... 6 480,000 480,000 $15,168,000 
Public ......................................................................................................... 6 120,000 120,000 3,792,000 

Total .................................................................................................... 12 600,000 600,000 18,960,000 

§ 682.403(d)(6) Claim Procedures. 
The proposed regulations in 

§ 682.403(d)(6) Claim Procedures would 
require affected guaranty agencies, after 
determining waiver claims submitted by 

the lender meet the regulatory 
requirements, to pay the waiver claim to 
the lenders within 30 days of receipt of 
the waiver claim. 

We estimate that it would take each 
guaranty agency 20 minutes to prepare 
and submit the payment for a total of 
198,000 hours (600,000 borrower waiver 
claim payment × .33 hours). 
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§ 682.403(d)(6) CLAIM PROCEDURES—OMB CONTROL NUMBER 1845–NEW 

Affected entity Respondent Responses Burden hours Cost 
$31.60 per hour 

Private non-profit ....................................................................................... 6 480,000 158,400 $5,005,440 
Public ......................................................................................................... 6 120,000 39,600 1,251,360 

Total .................................................................................................... 12 600,000 198,000 6,256,800 

§ 682.403(d)(9) Claim Procedures. 
The proposed regulations in 

§ 682.403(d)(9) Claim Procedures would 
require affected guaranty agencies to 
assign a loan that it paid through the 
waiver claim process within 75 days of 

the date that it pays the waiver claim to 
the lender or the date of notification 
from the Department if the guaranty 
agency is the lender. 

We estimate that it would take each 
guaranty agency one hour to assign the 

loans which have been paid through the 
waiver claim process or that was 
otherwise already at the guarantor for a 
total of 900,000 hours (900,000 borrower 
documentation files × 1 hour). 

§ 682.403(d)(9) CLAIM PROCEDURES—OMB CONTROL NUMBER 1845–NEW 

Affected entity Respondent Responses Burden hours Cost 
$31.60 per hour 

Private non-profit ....................................................................................... 6 720,000 720,000 $22,752,000 
Public ......................................................................................................... 6 180,000 180,000 5,688,000 

Total .................................................................................................... 12 900,000 900,000 28,440,000 

Consistent with the discussions 
above, the following chart describes the 
sections of the proposed regulations 
involving information collections, the 
information being collected and the 
collections that the Department would 
submit to OMB for approval and public 

comment under the PRA, and the 
estimated costs associated with the 
information collections. The monetized 
net cost of the increased burden for 
institutions, lenders, guaranty agencies 
and students, using wage data 
developed using Bureau of Labor 

Statistics (BLS) data. For institutions, 
lenders, and guaranty agencies we have 
used the median hourly wage for Loan 
Officers, $31.60 per hour according to 
BLS. https://www.bls.gov/oes/current/ 
oes132072.htm. 

COLLECTION OF INFORMATION 

Regulatory section Information collection OMB control No. and 
estimated burden 

Estimated cost 
$31.60 per hour 

§ 682.403(d)(1) ....................... Under proposed § 682.403(d)(1) the guaranty agency 
would be required to establish and enforce standards 
and procedures for the timely filing of waiver claims by 
lenders.

1845–NEW; 24 hours ............ $758 

§ 682.403(d)(2), (3), & (4) ...... The proposed regulations in 682.403(d)(2), (3), and (4) 
Claim Procedures would require affected lenders to sub-
mit claims to the guaranty agencies based on the notifi-
cation received from the Department as established in 
682.403(c) within seventy-five days of receiving the noti-
fication. The documentation includes the original or a 
true and exact copy of the promissory note, and the noti-
fication received from the Department. If a lender does 
not have the original or true and exact copy of the prom-
issory note, it may submit alternate documentation ac-
ceptable to the Secretary.

1845–NEW; 1,800,000 .......... 56,880,000 

§ 682.403(d)(5) ....................... The proposed regulations in 682.403(d)(5) Claim Proce-
dures would require affected guaranty agencies to re-
view the waiver claim and supporting documentation 
from the lenders to determine that the document meets 
the requirements of 682.403(d)(3), and (4).

1845–NEW; 600,000 ............. 18,960,000 

§ 682.403(d)(6) ....................... The proposed regulations in 682.403(d)(6) Claim Proce-
dures would require affected guaranty agencies, after 
determining waiver claims submitted by the lender meet 
the regulatory requirements, to pay the waiver claim to 
the lenders within thirty days of receipt of the waiver 
claim.

1845–NEW; 198,000 ............. 6,256,800 
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COLLECTION OF INFORMATION—Continued 

Regulatory section Information collection OMB control No. and 
estimated burden 

Estimated cost 
$31.60 per hour 

§ 682.403(d)(9) ....................... The proposed regulations in 682.403(d)(9) Claim Proce-
dures would require affected guaranty agencies to as-
sign a loan that it paid through the waiver claim process 
with- in seventy-five days of the date that it pays the 
waiver claim to the lender or the date of notification from 
the Department if the guaranty agency is the lender.

1845–NEW; 900,000 ............. 28,440,000 

Total ................................ ............................................................................................... 1845–NEW; 3,498,024 .......... 110,537,588 

If you wish to review and comment 
on the Information Collection Requests, 
please follow the instructions in the 
ADDRESSES section of this notification. 
Note: The Office of Information and 
Regulatory Affairs in OMB and the 
Department review all comments posted 
at www.regulations.gov. 

In preparing your comments, you may 
want to review the Information 
Collection Request, including the 
supporting materials, in 
www.regulations.gov by using the 
Docket ID number specified in this 
notification. This proposed collection is 
identified as proposed collection 1845– 
NEW. 

We consider your comments on these 
proposed collections of information in— 

• Deciding whether the proposed 
collections are necessary for the proper 
performance of our functions, including 
whether the information will have 
practical use. 

• Evaluating the accuracy of our 
estimate of the burden of the proposed 
collections, including the validity of our 
methodology and assumptions. 

• Enhancing the quality, usefulness, 
and clarity of the information we 
collect; and 

• Minimizing the burden on those 
who must respond. 

Consistent with 5 CFR 1320.8(d), the 
Department is soliciting comments on 
the information collection through this 
document. Between 30 and 60 days after 
publication of this document in the 
Federal Register, OMB is required to 
make a decision concerning the 
collections of information contained in 
these proposed priorities, requirements, 
definitions, and selection criteria. 
Therefore, to make certain that OMB 
gives your comments full consideration, 
it is important that OMB receives your 
comments on these Information 
Collection Requests by May 17, 2024. 

9. Intergovernmental Review 
This program is subject to Executive 

Order 12372 and the regulations in 34 
CFR part 79. One of the objectives of the 
Executive Order is to foster an 
intergovernmental partnership and a 

strengthened Federalism. The Executive 
order relies on processes developed by 
State and local governments for 
coordination and review of proposed 
Federal financial assistance. 

This document provides early 
notification of our specific plans and 
actions for this program. 

10. Assessment of Education Impact 
In accordance with section 411 of the 

General Education Provisions Act, 20 
U.S.C. 1221e–4, the Secretary 
particularly requests comments on 
whether these final regulations would 
require transmission of information that 
any other agency or authority of the 
United States gathers or makes 
available. 

11. Federalism 
Executive Order 13132 requires us to 

provide meaningful and timely input by 
State and local elected officials in the 
development of regulatory policies that 
have Federalism implications. 
‘‘Federalism implications’’ means 
substantial direct effects on the States, 
on the relationship between the 
National Government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government. The proposed 
regulations do not have Federalism 
implications. 

Accessible Format: On request to the 
program contact person(s) listed under 
FOR FURTHER INFORMATION CONTACT, 
individuals with disabilities can obtain 
this document in an accessible format. 
The Department will provide the 
requestor with an accessible format that 
may include Rich Text Format (RTF) or 
text format (txt), a thumb drive, an MP3 
file, braille, large print, audiotape, or 
compact disc, or other accessible format. 

Electronic Access to This Document: 
The official version of this document is 
the document published in the Federal 
Register. You may access the official 
edition of the Federal Register and the 
Code of Federal Regulations at 
www.govinfo.gov. At this site you can 
view this document, as well as all other 
documents of this Department 

published in the Federal Register, in 
text or Adobe Portable Document 
Format (PDF). To use PDF, you must 
have Adobe Acrobat Reader, which is 
available free at the site. 

You may also access documents of the 
Department published in the Federal 
Register by using the article search 
feature at www.federalregister.gov. 
Specifically, through the advanced 
search feature at this site, you can limit 
your search to documents published by 
the Department. 

List of Subjects 

34 CFR Part 30 

Claims, Income taxes. 

34 CFR Part 682 

Administrative practice and 
procedure, Colleges and universities, 
Loan programs-education, Reporting 
and recordkeeping requirements, 
Student aid, Vocational education. 

Miguel A. Cardona, 
Secretary of Education. 

For the reasons discussed in the 
preamble, the Secretary of Education 
proposes to amend parts 30 and 682 of 
title 34 of the Code of Federal 
Regulations as follows: 

PART 30—DEBT COLLECTION 

■ 1. The authority citation for part 30 
continues to read as follows: 

Authority: 20 U.S.C. 1221e–3(a)(1), and 
1226a–1, 31 U.S.C. 3711(e), 31 U.S.C. 3716(b) 
and 3720A, unless otherwise noted. 

■ 2. Section 30.1 is amended by: 
■ a. Revising paragraph (a)(2). 
■ b. Revising paragraph (b). 
■ c. Redesignating paragraphs (c)(7) and 
(c)(8) as paragraphs (c)(8) and (c)(9). 
■ d. Adding a new paragraph (c)(7). 

The additions and revisions read as 
follows: 

§ 30.1 What administrative actions may the 
Secretary take to collect a debt? 

(a) * * * 
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(2) Refer the debt to the Government 
Accountability Office for collection in 
accordance with § 30.70(f). 
* * * * * 

(b) In taking any of the actions listed 
in paragraph (a) of this section, the 
Secretary complies with the 
requirements of the Federal Claims 
Collection Standards (FCCS) at 31 CFR 
parts 900–904 that are not inconsistent 
with the requirements of this part. 
* * * * * 

(c) * * * 
(7) Waive repayment of a debt under 

subpart G of this part; 
* * * * * 
■ 3. Add § 30.9 to read as follows: 

§ 30.9 Severability. 

If any provision of this subpart or its 
application to any person, act, or 
practice is held invalid, the remainder 
of the subpart or the application of its 
provisions to any other person, act, or 
practice will not be affected thereby. 

§ 30.20 [Amended] 

■ 4. Section 30.20 is amended by: 
■ (a) In paragraph (a)(1)(ii), removing 
the words ‘‘IRS tax refund’’ and adding, 
in their place, the words ‘‘Treasury 
Offset Program’’. 
■ (b) In paragraph (b)(2), adding the 
word ‘‘or’’ after the semicolon. 
■ (c) In paragraph (b)(3)(ii), removing 
the semicolon and the word ‘‘or’’ and 
adding, in their place, a period. 
■ (d) Removing paragraph (b)(4). 
■ 5. Section 30.23 is amended by 
revising paragraph (b)(1) to read as 
follows: 

§ 30.23 How must a debtor request an 
opportunity to inspect and copy records 
relating to a debt? 

* * * * * 
(b) * * * 
(1) All information provided to the 

debtor in the notice under § 30.22 or 
§ 30.33(b) that identifies the debtor, the 
debt, and the program under which the 
debt arose, together with any corrections 
of that identifying information; and 
* * * * * 

§ 30.25 [Amended] 
■ 6. Section 30.25(c)(1)(ii)is amended by 
removing the citation ‘‘(a)(1)’’ and 
adding, in its place, the citation ‘‘(a)’’. 

§ 30.27 [Amended] 

■ 7. Section 30.27(c) is amended by 
removing the citation ‘‘4 CFR 102.11’’ 
and adding, in its place, the citation ‘‘31 
CFR 901.8’’. 

§ 30.29 [Amended] 

■ 8. Section 30.29(a)(3) is amended by 
removing the citation ‘‘4 CFR 102.3’’ 

and adding, in its place, the citation ‘‘31 
CFR 901.3’’. 

§ 30.30 [Amended] 
■ 9. Section 30.30(a)(3) is amended by 
removing the citation ‘‘4 CFR 102.3’’ 
and adding, in its place, the citation ‘‘31 
CFR 901.3’’. 
■ 10. Section 30.33 is amended by 
revising the section heading to read as 
follows: 

§ 30.33 What procedures does the 
Secretary follow for Treasury Offset 
Program offsets? 

* * * * * 
■ 11. Add § 30.39 to read as follows: 

§ 30.39 Severability. 
If any provision of this subpart or its 

application to any person, act, or 
practice is held invalid, the remainder 
of the subpart or the application of its 
provisions to any other person, act, or 
practice will not be affected thereby. 
■ 12. Section 30.62 is amended by 
revising paragraphs (a), (b)(1), and 
(d)(1). 

The revisions read as follows: 

§ 30.62 When does the Secretary forego 
interest, administrative costs, or penalties? 

(a) For a debt of any amount based on 
a loan, the Secretary may refrain from 
collecting interest or charging 
administrative costs or penalties to the 
extent that compromise of these 
amounts is appropriate under the 
standards for compromise of a debt 
contained in 31 CFR part 902 or to the 
extent that waiver of repayment of these 
amounts is appropriate under § 30.80. 

(b) * * * 
(1) Compromise of these amounts is 

appropriate under the standards for 
compromise of a debt contained in 31 
CFR part 902; or 
* * * * * 

(d) * * * 
(1) The Secretary has accepted an 

installment plan under 31 CFR 901.8; 
* * * * * 
■ 13. Add § 30.69 to read as follows: 

§ 30.69 Severability. 
If any provision of this subpart or its 

application to any person, act, or 
practice is held invalid, the remainder 
of the subpart or the application of its 
provisions to any other person, act, or 
practice will not be affected thereby. 
■ 14. Section 30.70 is amended by 
revising paragraphs (a)(1), (c)(1), (c)(2), 
and (e)(1) as follows: 

§ 30.70 How does the Secretary exercise 
discretion to compromise a debt or to 
suspend or terminate collection of a debt? 

(a)(1) The Secretary may use the 
standards in the FCCS, 31 CFR part 902, 

to determine whether compromise of a 
debt is appropriate if the debt arises 
under a program administered by the 
Department, unless compromise of the 
debt is subject to paragraph (b) of this 
section. 
* * * * * 

(c)(1) The Secretary may use the 
standards in the FCCS, 31 CFR part 903, 
to determine whether suspension or 
termination of collection action on a 
debt is appropriate. 

(2) Except as provided in paragraph 
(e) of this section, the Secretary— 
* * * * * 

(e)(1) Subject to paragraph (e)(2) of 
this section, under the provisions of 31 
CFR part 902 or 903, the Secretary may 
compromise a debt in any amount, or 
suspend or terminate collection of a 
debt in any amount, if the debt arises 
under the Federal Family Education 
Loan Program authorized under title IV, 
part B, of the HEA, the William D. Ford 
Federal Direct Loan Program authorized 
under title IV, part D of the HEA, the 
Perkins Loan Program authorized under 
title IV, part E, of the HEA, or the Health 
Education Assistance Loan Program 
authorized under sections 701–720 of 
the Public Health Service Act, 42 U.S.C. 
292–292o. 
■ 15. Add § 30.79 to read as follows: 

§ 30.79 Severability. 

If any provision of this subpart or its 
application to any person, act, or 
practice is held invalid, the remainder 
of the subpart or the application of its 
provisions to any other person, act, or 
practice will not be affected thereby. 
■ 16. Add subpart G to read as follows: 

Subpart G—Waiver of Federal Student 
Loan Debts 

Sec. 
30.80 Waiver of Federal student loan debts. 
30.81 Waiver when the current balance 

exceeds the balance upon entering 
repayment for borrowers on an IDR plan. 

30.82 Waiver when the current balance 
exceeds the balance upon entering 
repayment. 

30.83 Waiver based on time since a loan 
first entered repayment. 

30.84 Waiver when a loan is eligible for 
forgiveness based upon repayment plan. 

30.85 Waiver when a loan is eligible for a 
targeted forgiveness opportunity. 

30.86 Waiver based upon Secretarial 
actions. 

30.87 Waiver following a closure prior to 
Secretarial actions. 

30.88 Waiver for closed Gainful 
Employment programs with high debt-to- 
earnings rates or low median earnings. 

30.89 Severability. 
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§ 30.80 Waiver of Federal student loan 
debts. 

The Secretary may waive all or part of 
any debts owed to the Department 
arising under the Federal Family 
Education Loan Program authorized 
under title IV, part B, of the HEA, the 
William D. Ford Federal Direct Loan 
Program authorized under title IV, part 
D, of the HEA, the Federal Perkins Loan 
Program authorized under title IV, part 
E, of the HEA, and the Health Education 
Assistance Loan Program authorized by 
sections 701–720 of the Public Health 
Service Act, 42 U.S.C. 292–292o, under 
the conditions included in, but not 
limited to, §§ 30.81 through 30.88. 

§ 30.81 Waiver when the current balance 
exceeds the balance upon entering 
repayment for borrowers on an IDR plan. 

(a) Pursuant to the authority to waive 
debt that the Secretary is unable to 
collect in full under the standards 
prescribed in 31 U.S.C. 3711(d), and 
subject to paragraphs (b) and (c) of this 
section, the Secretary may waive one 
time the amount by which each of a 
borrower’s loans has a total outstanding 
balance that exceeds— 

(1) The original principal balance of 
that loan for loans disbursed before 
January 1, 2005; 

(2) The balance of that loan on the day 
after the end of its grace period for loans 
disbursed on or after January 1, 2005; 

(3) The balance of a Federal or Direct 
Parent and Graduate PLUS Loan the day 
after it is fully disbursed; or 

(4) The amounts determined under 
paragraph (a)(1), (2), or (3) of this 
section, as applicable, for all loans 
repaid by a Federal Consolidation Loan 
or a Direct Consolidation Loan. 

(b) A borrower is eligible for the 
waiver described in paragraph (a) of this 
section if— 

(1) The borrower is enrolled in an IDR 
plan under §§ 682.215, 685.209, or 
685.221 as of a date determined by the 
Secretary; and 

(2) The borrower’s adjusted gross 
income, or other calculation of income 
as shown on documentation of income 
acceptable to the Secretary, 
demonstrates that the borrower’s annual 
income as calculated under § 685.209 is 
either— 

(i) Less than or equal to $120,000 if 
the borrower files a Federal tax return 
as single or married filing separately; 

(ii) Less than or equal to $180,00 if the 
borrower files a Federal tax return as a 
head of household; or 

(iii) Less than or equal to $240,000 if 
the borrower is married and files a joint 
Federal tax return or is a qualifying 
surviving spouse. 

§ 30.82 Waiver when the current balance 
exceeds the balance upon entering 
repayment. 

(a) Subject to paragraph (b) of this 
section, the Secretary may waive one 
time the lesser of $20,000 or the amount 
by which each of a borrower’s loans has 
a total outstanding balance that 
exceeds— 

(1) The original principal balance of 
that loan for loans disbursed before 
January 1, 2005; 

(2) The balance of that loan on the day 
after the end of its grace period for loans 
disbursed on or after January 1, 2005; 

(3) The balance of a Federal or Direct 
Parent and Graduate PLUS Loan the day 
after it is fully disbursed; or 

(4) The amounts determined under 
paragraphs (a)(1), (2), or (3) of this 
section, as applicable, for loans repaid 
by a Federal Consolidation Loan or a 
Direct Consolidation Loan. 

(b) A borrower who has received a 
waiver under § 30.81 is not eligible for 
a waiver under paragraph (a) of this 
section. 

§ 30.83 Waiver based on time since a loan 
first entered repayment. 

(a) The Secretary may waive the 
outstanding balance of a loan for a 
borrower— 

(1) Who is repaying only loans 
received for undergraduate study or a 
Direct Consolidation Loan that repaid 
only loans received for undergraduate 
study if the loan first entered repayment 
on or before July 1, 2005; or 

(2) Who has loans other than loans 
described in paragraph (a)(1) of this 
section if the loan first entered 
repayment on or before July 1, 2000. 

(b) For the purpose of this section, a 
loan enters repayment on— 

(1) For a Federal Stafford Loan, a 
Direct Subsidized Loan, or a Direct 
Unsubsidized Loan, the day after the 
initial grace period ends; 

(2) For a Federal Parent and Graduate 
PLUS Loan or a Direct Parent and 
Graduate PLUS Loan, the day the loan 
is fully disbursed; 

(3) For a Federal Consolidation Loan 
or Direct Consolidation Loan made 
before July 1, 2023, the earliest day as 
determined under paragraphs (c)(1) or 
(2) of this section for loans that were 
repaid by that consolidation loan; or 

(4) For a Direct Consolidation Loan 
made on or after July 1, 2023, the latest 
day as determined under paragraphs 
(c)(1) or (2) of this section for loans that 
were repaid by that consolidation loan. 

§ 30.84 Waiver when a loan is eligible for 
forgiveness based upon repayment plan. 

The Secretary may waive the entire 
outstanding balance of a loan if the 

Secretary determines that a borrower is 
not enrolled in, but otherwise meets the 
eligibility requirements for forgiveness 
under— 

(a) An income-based repayment plan 
under § 682.215 or § 685.221; 

(b) An income-contingent repayment 
plan under § 685.209; or 

(c) An alternative repayment plan 
under § 685.208(l). 

§ 30.85 Waiver when a loan is eligible for 
a targeted forgiveness opportunity. 

(a) The Secretary may waive the entire 
outstanding balance of a loan if the 
Secretary determines that a borrower 
has not applied or not successfully 
applied for, but otherwise meets the 
eligibility requirements for, any loan 
discharge, cancellation, or forgiveness 
opportunity under part 682 or 685. 

(b) If the conditions for waiver in 
paragraph (a) of this section are met but 
the loan has been repaid by a Federal 
Consolidation Loan or Direct 
Consolidation Loan that has an 
outstanding balance, the Secretary may 
waive the portion of the outstanding 
balance of the consolidation loan 
attributable to such loan. 

§ 30.86 Waiver based upon Secretarial 
actions. 

(a) Subject to paragraph (b) of this 
section, the Secretary may waive the 
entire outstanding balance of a loan 
associated with attending an institution 
or a program at an institution if the 
Secretary or other authorized 
Department official has issued a final 
decision that terminated the institution 
or program’s participation in the title IV, 
HEA programs or denied the 
institution’s request for recertification, 
or the Secretary or other authorized 
Department official has otherwise 
determined that the institution or the 
program in which the student was 
enrolled is no longer eligible for its 
students to receive assistance under the 
title IV, HEA programs and that 
decision, denial, or determination was 
due, in whole or in part, to any of the 
following circumstances: 

(1) The program or institution has 
failed to meet an accountability 
standard based on student outcomes 
established under the HEA or its 
implementing regulations for 
determining eligibility for participation 
in the title IV, HEA programs. 

(2) The program or institution has 
failed to deliver sufficient financial 
value to students, including in 
situations where the institution or 
program has engaged in substantial 
misrepresentations, substantial 
omissions, misconduct affecting student 
eligibility, or other similar activities; 
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this paragraph applies to circumstances 
when the institution or program has lost 
accreditation at least in part due to such 
activities. 

(b) The waiver described in paragraph 
(a) of this section is limited to loans that 
were borrowed to attend that program or 
institution during the period that 
corresponds with the findings or 
outcomes data that forms the basis for 
the action described in paragraph (a) of 
this section, unless the Secretary 
determines that the use of a different 
period is appropriate. 

(c) If the conditions for waiver in 
paragraph (a) of this section are met but 
the loan has been repaid by a Federal 
Consolidation Loan or Direct 
Consolidation Loan that has an 
outstanding balance, the Secretary may 
waive the portion of the outstanding 
balance of the consolidation loan 
attributable to such loan. 

§ 30.87 Waiver following a closure prior to 
Secretarial actions. 

(a) Subject to paragraph (b) of this 
section, the Secretary may waive the 
entire outstanding balance of a loan 
associated with attending a program or 
institution if the program or institution 
has closed and the Secretary or other 
authorized Department official has 
determined that— 

(1) Based on the most recent reliable 
data for that program or institution, the 
program or institution has not satisfied, 
for at least one year, an accountability 
standard based on student outcomes 
established under the HEA or its 
implementing regulations for 
determining eligibility for participation 
in the title IV, HEA programs; or 

(2) The program or institution— 
(i) Failed to deliver sufficient 

financial value to students including in 
situations where the institution or 
program has engaged in substantial 
misrepresentations, substantial 
omissions, misconduct affecting student 
eligibility, or other similar activities; 
this paragraph applies to circumstances 
when the institution or program has lost 
accreditation at least in part due to such 
activities; and 

(ii) Is the subject of a program review, 
investigation, or any other Department 
action that remains unresolved at the 
time of closure and that is based, in 
whole or in part, on the conduct 
described in paragraph (a)(2)(i) of this 
section. 

(b) The waiver described in paragraph 
(a) of this section is limited to loans that 
were borrowed to attend that program or 
institution during the period that 
corresponds with the findings or 
outcomes data that forms the basis for 
the action described in paragraph (a) of 

this section, unless the Secretary 
determines that the use of a different 
period is appropriate. 

(c) If the conditions for waiver in 
paragraph (a) of this section are met but 
the loan has been repaid by a Federal 
Consolidation Loan or Direct 
Consolidation Loan that has an 
outstanding balance, the Secretary may 
waive the portion of the outstanding 
balance of the consolidation loan 
attributable to such loan. 

§ 30.88 Waiver for closed Gainful 
Employment programs with high debt-to- 
earnings rates or low median earnings. 

(a) The Secretary may waive the 
outstanding balance of a loan received 
by a borrower associated with 
enrollment in a Gainful Employment 
(GE) program as described in 20 U.S.C. 
1002(b)(1)(A)(i) and (c)(1)(A) if— 

(1) The program or institution closed; 
(2) The Secretary makes the 

determination that the program was not 
a program that prepares students to 
become a doctor of medicine or 
osteopathy or a doctor of dental science; 
and 

(3) For the period in which the 
borrower received loans for enrollment 
in the program, the Secretary has 
reliable and available data 
demonstrating that, for students who 
received title IV, HEA assistance— 

(i)(A) The median annual loan 
payment of graduates from the program 
is greater than 20 percent of the median 
annual earnings for graduates, minus 
150 percent of the applicable Federal 
Poverty Guideline for the year being 
measured or the denominator of such 
calculation is zero or negative; and 

(B) The median annual loan payment 
of graduates from the program is greater 
than eight percent of the median annual 
earnings for graduates of the program or 
the denominator of such calculation is 
zero; or 

(ii) The median annual earnings of 
graduates from the program are equal to 
or less than the median annual earnings 
for working adults aged 25–34, who 
either worked during the year or 
indicated they were unemployed (i.e., 
not employed but looking for and 
available to work) when interviewed, 
with only a high school diploma (or 
recognized equivalent)— 

(A) In the State in which the 
institution is located; or 

(B) Nationally, if fewer than 50 
percent of the students in the program 
are from the State where the institution 
is located, or if the institution is a 
foreign institution. 

(b) In determining whether a program 
meets the requirements under paragraph 
(a) of this section, the Secretary— 

(1) Identifies a program using the 
program’s six-digit CIP code as assigned 
by the institution or determined by the 
Secretary, in combination with the 
institution’s six-digit Office of 
Postsecondary Education ID (OPEID) 
number and the program’s credential 
level, unless the Secretary does not have 
reliable and available data at the six 
digit-level, in which case the Secretary 
will use the four-digit CIP code; 

(2) Calculates the annual loan 
payment based upon the average of— 

(i) The interest rate on Direct 
Unsubsidized Loans for undergraduate 
students for the three consecutive award 
years ending in the latest completion 
year for the students whose median debt 
payment is being calculated for 
graduates of undergraduate certificate 
programs, post-baccalaureate certificate 
programs, and associate degree 
programs; or 

(ii) The interest rate on Direct 
Unsubsidized Loans for graduate 
students for the three consecutive award 
years ending in the latest completion 
year for the students whose median debt 
payment is being calculated for 
graduates of graduate certificate 
programs and master’s degree programs; 
or 

(iii) The interest rate on Direct 
Unsubsidized Loans for undergraduate 
students for the six consecutive award 
years ending in the latest completion 
year for the students whose median debt 
payment is being calculated for 
graduates of bachelor’s degree programs; 
or 

(iv) The interest rate on Direct 
Unsubsidized Loans for graduate 
students for the six consecutive award 
years ending in the latest completion 
year for the students whose median debt 
payment is being calculated for 
graduates of doctoral programs and first 
professional degree programs; and 

(3) Calculates the median annual 
earnings of program graduates by 
considering earnings in the third year 
subsequent to graduation. 

(c) The Secretary may also apply the 
waiver described in paragraph (a) of this 
section for loans received for enrollment 
in a GE program at an institution— 

(1) If the institution has since closed; 
(2) Prior to the closure, the institution 

received a majority of its title IV, HEA 
funds from programs that met the 
conditions described in paragraph (a)(3) 
of this section; and 

(3) The Secretary did not have data to 
evaluate the program’s performance as 
described in paragraph (a)(3) of this 
section. 

(d) If the conditions for waiver in 
paragraph (a) or (c) of this section are 
met but the loan has been repaid by a 
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Federal Consolidation Loan or Direct 
Consolidation Loan that has an 
outstanding balance, the Secretary may 
waive the portion of the outstanding 
balance of the consolidation loan 
attributable to such loan. 

§ 30.89 Severability. 

If any provision of this subpart or its 
application to any person, act, or 
practice is held invalid, the remainder 
of the subpart or the application of its 
provisions to any other person, act, or 
practice will not be affected thereby. 

PART 682—FEDERAL FAMILY 
EDUCATION LOAN (FFEL) PROGRAM 

■ 17. The authority citation for part 682 
continues to read as follows: 

Authority: 20 U.S.C. 1071–1087–4, unless 
otherwise noted. 

Section 682.410 also issued under 20 
U.S.C. 1078, 1078–1, 1078–2, 1078–3, 1080a, 
1082, 1087, 1091a, and 1099. 

■ 20. Add § 682.403 to read as follows: 

§ 682.403 Waiver of FFEL Program loan 
debt. 

(a) General. (1) This section specifies 
the rules and procedures under which— 

(i) The Secretary determines that a 
FFEL Program loan qualifies for a 
waiver of all or a portion of the 
outstanding balance and notifies the 
lender of any such determination; 

(ii) The lender submits a waiver claim 
to the applicable guaranty agency; 

(iii) The guaranty agency pays the 
claim, is reimbursed by the Secretary, 
and assigns the loan to the Secretary; 
and 

(iv) The Secretary grants the waiver. 
(2) For the purposes of this section, 

references to— 
(i) The lender includes the guaranty 

agency if the guaranty agency is the 
holder of the loan at the time the 
Secretary determines that the loan 
qualifies for a waiver, except that the 
waiver claim filing requirements 
applicable to the lender do not apply to 
the guaranty agency; and 

(ii) The guaranty agency means the 
guaranty agency that guarantees the 
loan. 

(b) Determination of qualification for 
a waiver by the Secretary. The Secretary 
may waive the borrower’s obligation to 
repay up to the entire outstanding 
balance on an FFEL Program loan if the 
loan qualifies for a waiver under one of 
the following conditions: 

(1) First entered repayment on or 
before July 1, 2000. 

(i) The Secretary may waive the 
outstanding balance of a loan if the loan 
first entered repayment on or before July 
1, 2000. 

(ii) For the purpose of this section, a 
loan enters repayment on— 

(A) For a Federal Stafford Loan, the 
day after the initial grace period ends; 

(B) For a Federal PLUS Loan, the day 
the loan is fully disbursed; or 

(C) For a Federal Consolidation Loan, 
the earliest day as determined under 
paragraph (b) (1) (ii)(A) and (B) of this 
section for any loan that was repaid by 
that consolidation loan. 

(2) Closed school discharge. The 
Secretary may waive the borrower’s 
obligation to repay up to the entire 
outstanding balance of a loan where the 
Secretary determines that a borrower 
has not applied or not successfully 
applied for, but otherwise meets the 
eligibility requirements for, a closed 
school discharge on that loan under 
§ 682.402(d). 

(3) Cohort default rate. For loans 
received for attendance at an institution 
that lost its eligibility to participate in 
any title IV, HEA program because of its 
cohort default rate, as defined in 20 
U.S.C. 1085(m), the Secretary may 
waive the outstanding balance of the 
loan, provided that the borrower was 
included in the cohort whose debt was 
used to calculate the cohort default rate 
or rates that were the basis for the loss 
of eligibility. 

(c) Notification. If the Secretary 
determines that a loan qualifies for a 
waiver under paragraph (b) of this 
section, the Secretary provides notice to 
the lender that the lender must— 

(1) Submit a waiver claim to the 
applicable guaranty agency; and 

(2) Suspend collection activity, or 
maintain a suspension of collection 
activity, on the borrower’s FFEL 
Program loan. 

(d) Claim procedures. (1) The 
guaranty agency must establish and 
enforce standards and procedures for 
the timely filing by lenders of waiver 
claims. 

(2) The lender must submit a claim for 
the full outstanding balance of the loan 
to the guaranty agency, within 75 days 
of the date the lender received the 
notification from the Secretary 
described in paragraph (c) of this 
section. 

(3) The lender must provide the 
guaranty agency with the following 
documentation when filing a waiver 
claim: 

(i) An original or a true and exact 
copy of the promissory note. 

(ii) The notification described in 
paragraph (c) of this section. 

(4) If the lender is not in possession 
of an original or true and exact copy of 
the promissory note, the lender may 
submit alternative documentation 
acceptable to the Secretary, such as 

documentation of a borrower’s 
affirmation of the debt. 

(5) The guaranty agency must review 
the waiver claim and determine whether 
the claim meets the requirements of 
paragraphs (d)(3) and (d)(4) of this 
section. 

(6) If the guaranty agency determines 
the waiver claim meets the requirements 
of paragraph (d)(3) and (d)(4) of this 
section, the guaranty agency must pay 
the claim within 30 days of the date the 
claim was received by the guaranty 
agency. 

(7) If the lender receives any 
payments on the loan from or on behalf 
of the borrower during the suspension 
of collection activity or after receiving a 
claim payment from the guaranty 
agency, the lender must promptly return 
the payments to the sender. 

(8) The Secretary reimburses the 
guaranty agency for the full amount of 
a claim paid to the lender after the 
agency pays the claim to the lender. 

(9) The guaranty agency must assign 
the loan to the Secretary within 75 days 
of— 

(i) The date the guaranty agency pays 
the claim and receives the 
reimbursement payment; or 

(ii) The date the guaranty agency 
receives the notification described in 
paragraph (c) of this section if the 
guaranty agency is the lender. 

(10) After the guaranty agency assigns 
the loan, the Secretary may waive the 
borrower’s obligation to repay up to the 
entire outstanding balance of the loan. 

(11) After the Secretary grants the 
waiver, the Secretary notifies the 
borrower, the lender, and the guaranty 
agency that the borrower’s obligation to 
repay the debt or a portion of the debt, 
has been waived. 

(e) Payments received during the 
suspension of collection activity or after 
the Secretary’s payment of a waiver 
claim. 

(1) If the guaranty agency receives any 
payments from or on behalf of the 
borrower on a loan during the 
suspension of collection activity or after 
the loan has been assigned to the 
Secretary in accordance with paragraph 
(d) of this section, the guaranty agency 
must promptly return these payments to 
the sender. At the same time that the 
agency returns the payments, it must 
notify the borrower that there is no 
obligation to make payments on the loan 
after the Secretary has granted a waiver 
unless— 

(i) The borrower received a partial 
waiver of the outstanding balance of the 
loan; or 

(ii) The Secretary directs the borrower 
otherwise. 
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(2) If the guaranty agency has returned 
a payment to the borrower, or the 
borrower’s representative, with the 
notice described in paragraph (e)(1) of 
this section, and the borrower (or 
representative) continues to send 
payments to the guaranty agency, the 
agency must remit all of those payments 
to the Secretary. 

(3) If the Secretary receives any 
payments from or on behalf of the 
borrower on the loan after the Secretary 
waives the entire outstanding balance of 
a loan, the Secretary returns the 
payments to the sender. 

(f) If the conditions for waiver in 
paragraph (b) of this section are met but 
the loan has been repaid by a Federal 

Consolidation Loan that has an 
outstanding balance, the Secretary may 
waive the portion of the outstanding 
balance of the consolidation loan 
attributable to such loan once the loan 
has been assigned to the Secretary. 
[FR Doc. 2024–07726 Filed 4–16–24; 8:45 am] 

BILLING CODE 4000–01–P 
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1

From: USDSCORTEAM <USDSCORTEAM@ed.gov>
Sent: Wednesday, August 21, 2024 10:49 AM
To: Farmer, Jennifer; grp.MOHELAUSDSTeam
Cc: FSAVendorManagementTeam; Singleton, Rhonda; Lew, Kimberly; Miller, Debbie; 

Jenkins, Lateata; Booker, Anthony; Jackson, Maxine; Carroll, Marie; Meads, Dawn; 
Brown, Nicole; Zavala, Nina; Parker, Kristen; Brown, Taris; Frisby, Emir; Deadwyler, Anita; 
POC Change Request; Merchant, Denise; Lisa Tessitore; Oversight Special Projects; 
Boyd, Caryn; Fenwick, Benjamin; Mcclam, Jackson; Hardiman, Darrick; Lene, Christina; 
Dick, Jeremy; Hankish, James; Oversight Special Projects; USDSCORTEAM; USDSISSOs; 
FSAVendorManagementTeam; FSAVendorOversightGroup; Brillant, Nannie; 
BCM_Communications; FSA ACQ Loan Servicing Team

Subject: To USDS-MOHELA -  7037 - SDR IST Files - Updated Schedule

USDS-MOHELA, 

Please note that FSA will issue an updated SDR IST schedule once the files are delivered to servicers.  The anticipated 
completion date will be three business days after delivery of the discharge file.  

Please let us know if you have any questions.  Thank you. 

To keep our processes streamlined and ensure notifications are received, please reply-all to acknowledge receipt 
of this information. 

Thank you, 

FSA USDS COR Team 
USDSCORTEAM@ed.gov  

Caution: This email originated from outside the organization. Please take care when clicking links or 
opening attachments.  

E
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Subject: Requested 7037 - Q&A Discussion for Servicers on Fiserv Platform 
Location: Microsoft Teams Meeting

Start: Fri 8/9/2024 11:00 AM
End: Fri 8/9/2024 11:30 AM
Show Time As: Tentative

Recurrence: (none)

Organizer: USDSCORTEAM

________________________________________________________________________________ 

Microsoft Teams Need help?

Join the meeting now
Meeting ID: 223 784 561 537  
Passcode: 7aFwe7  

For organizers: Meeting options  
________________________________________________________________________________ 

Subject: Per Edfinancial’s request, FSA will meet with Fiserv and other servicers on the Fiserv servicing system pla orm 
to discuss the Q&A responses for CR 7037. Please forward to proper a endees as needed.  

1) For ques on 85: We understand that the earliest date for M2 is 6/1/2024 and earliest date for M3 is 12/31/2023
but s ll unclear if there is a specific set of dates that will be used or if the effec ve date can be any date within
that range.

2) For ques on 86, no addi onal clarifica ons needed only included because it relates to Q85 as we need to build a
process to refund payments from effec ve date to conversion date.

3) Based upon Q&A item #86, Fiserv will most likely need payment data from Compass on converted loans
4) For ques on 64, Fiserv believes the ‘Revised Outstanding Balance’ value for the le er should be as of the

pos ng date of the discharge not the effec ve date. Post date would be 'current' state and in alignment with
what the customer would see on the web once the discharge process is complete.
For example: Pos ng a discharge on 10/10/2024 with an effec ve date of 09/01/2024

 Before discharge pos ng:

Caution: This email originated from outside the organization. Please take care when clicking links or 
opening attachments.  

H

Case 2:24-cv-00103-JRH-CLR   Document 1-8   Filed 09/03/24   Page 1 of 9

Joshua Divine
New Stamp



2

Current balance as of 10/10/2024 before discharge pos ng = 4539.72 + 17.40 = 4557.12 (Balance Before 
Forgiveness) 

date   ac vity  

prin 
balance as 
of this 
date   int balance  

9/1/2024  $ 5,000.00   $ 30.00  

9/15/2024  accrual  $ 9.72  

9/15/2024  new balance a er accrual  $ 5,000.00   $ 39.72  

9/15/2024  payment for ‐$500  $ 4,539.72   $0  

10/10/2024  accrual  $ 4,539.72   $17.40  

 A er discharge pos ng:
Current balance as of 10/10/2024 a er discharge pos ng = 3538.65 + 8.68 = 3547.33 (Revised Outstanding 
Balance) 

date   ac vity  

prin 
balance as 
of this 
date   int balance  

9/1/2024  $ 5,000.00   $ 30.00  

9/1/2024  203 transac on for $1000  $ 4,030.00   $ ‐ 

9/15/2024  accrual  $ 8.65  

9/15/2024  new balance a er accrual  $ 4,030.00   $ 8.65  

9/15/2024  payment for ‐$500  $ 3,538.65   $0  

10/10/2024  accrual  $ 3,538.65   $8.68  

 Le er would read:

This par al forgiveness is effec ve as of 9/1/2024….. 

Loan 
Program 

Disbursement Date 
Balance Before 
Forgiveness 

Amount Forgiven  
Revised 
Outstanding 
Balance 

xyz  date  $4557.12  $1000.00  $3547.33 
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Question # Date Received from Servicer Requirement Number Question FSA Response

85 8/2/2024 M2/3 File
How is the effective date determined for 
M2&3?  is it loan specific or will there be a 
defined set of dates for each measure. 

The effetive date for each loan will be included in the 01 Detail record in the 

Forgiveness Date

86 8/2/2024 M2/3 File

Does Fiserv need to be made aware of 
payments made between the discharge 
effective date and conversion date in order 
to refund those payments to the customer 
or will the discharge amount provided by 
FSA in the D2D file represent the balance 
as of the discharge effective date? 

Yes, FISERV will need to be aware of payments. FSA is not providing the 

discharge amount for M2 and M3 loans. 

87 8/2/2024 M2/3 File

Can FSA confirm which field(s) will be 
providing the forgiveness amount for 
Measures 2 & 3. Should we be using the 
Forgiveness Amount field in the 02 record 
for the SDR discharge amount? Or should 
we be looking at the 01 record and using 
the Principal and Interest fields?

See response to question 84. The 01 Record Principal and Interest fields are the 

P&I at the time the file was generated, not necessarily the borrower's current 

balance amounts. 

Previous responses 

84 8/2/2024 M2/3 File

Confirm which field(s) FSA will be providing the 

forgiveness amount for Measures 2 and 3? 

Should we be using the Forgiveness Amount 

field in the 02 record of the SDR discharge 

amount? 

No, FSA will not provide the forgiveness amount for M2 and M3. If a loan is in 

the M2 and M3 file it is full forgiveness. The Forgiveness Amount Field in the 02 

record is the historical amount of forgiveness reported on the laon. 

81 7/30/2024 TPs

Can FSA confirm that borrowers with 

Commercially Held FFEL loans are truly eligible 

for Student Debt Relief?  If so, how are these 

requirements being communicated to Lenders, 

Servicers and Guarantors?

The opt‐out and requirements within CR7037 do not apply to commercially 

held FFEL loans. The proposed regulations, if implemented, do contain debt 

relief provisions for FFEL borrowers. FSA plans to issue opt‐out related 

guidance to commercial FFEL holders. 

82 7/30/2024 TPs

Is there an expectation that when servicers 
receive the reports, they should be 
updating any borrowers to an opt-out 
status based on what had been submitted 
to other servicers? For example, if a 
borrower has loans on both Servicer A and 
Servicer B, and they opted out at Servicer 
A, but not Servicer B, is Servicer B 
supposed to move the borrower’s status to 
Opt-Out after receiving the report? 

FSA will send the consolidated opt‐out listing to all servicers upon the 

completion of the opt‐out period. Servicers are expected to update the status 

of any borrower on their system who may have opted out at one servicer but 

not another. 

83 7/30/2024 IST

Multiple We will provide more detail as soon as we can, but IST is only for the discharge 

and response files. IST will begin on 8/16. IST will not include the file that was 

going to be sent on 9/1.  That is no longer required. Servicers should send their 

IST POC to FSA NLT 8/2.

70 7/26/2024 Opt Out TPs

When we update the website banner are 
we to remove the current banner alert for 
the FSA message in regards to the July 

18th SAVE Administrative Stay Order?

No, the servicer shall support multiple banners and IVR messages.

71 7/26/2024 Opt Out TPs

Can FSA send us a list of the borrowers 
who will receive the e-mails on the 
potential forgiveness and opting out or are 
these being sent to all borrowers?

Per the communication sent to servicers on 7/15 the notification is going to all 

borrowers. 

72 7/26/2024 Opt Out TPs

For #4 - Borrowers who enrolled in low-
financial value programs, is this 
pertaining to BDD and does the opt-out 
pertain to BDD? 

No, this regulation does not pertain to BDD.

73 7/26/2024 Opt Out TPs

If we are to receive an opt-out related to 
any of the 4 types of relief, do we need to 
stop processing any BDD or Automatic 
Closed School discharges?

No ‐ the opt‐out will not apply to current BDD or automatic closed school 

discharges.

74 7/26/2024 Opt Out TPs
When would we expect the proposed rules 
to be finalized?

FSA anticipates the final rules will be published in the fall prior to the 

beginning of discharge processing. 

75 7/26/2024 Opt Out TPs
 When would the Joint Consolidation Loan 
Separation Process become available to 
the borrowers?

FSA has not finalized the Joint Consolidation Loan Separation Process timeline 

at this time. Once finalized servicers will receive additional guidance. 

Borrowers with JCL related questions should be directed to the link below for 

additional information.  https://studentaid.gov/announcements‐events/joint‐

consolidation‐loans

76 7/26/2024 Opt Out TPs

When we are updating NSLDS with the opt-
out are we to manually update NSLDS with 
the IDR opt-out or will there be a new opt-
out for Debt Relief?

The servicer should use the IDR opt‐out. A new Debt Relief opt‐out will not be 

created. Servicers should also submit opt‐outs via the SDR Operational 

Reporting as described on tabs Opt Out Reporting Summary and Opt Out 

Reporting Detailed.

77 7/26/2024 Opt Out TPs

Can we use the talking points and the 
information in the attached document to 
craft an email response to borrowers 
should they contact us with questions? 
Does FSA need to review/approve that 
email response?

FSA is reviewing this request and will provide an update. 

78 7/26/2024 Opt Out TPs

 Will FSA be creating a web page on 
SA.gov with the information in the 
attachment, or will it be added to 
StudentAid.gov/debt relief?

FSA will update StudentAid.gov/DebtReleif with additional information to 

correspond with the opt‐out email campaign. 
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79 7/29/2024 43000.07

 For non‐IDR borrower it states to redisclose 
borrower in a manner that impacts the next 

billing cycle. We assume this means that the 

payment amount is decreasing and will only be 

redisclosed if it decreases. Can FSA confirm?

Yes, that is the intent

80 7/29/2024 43000.07

For graduation and extended graduation: if 

they have more eligible term available then 

originally disclosed, should the new lower 

payment amount use the term remaining? For 

example: the borrower was disclosed most 

recently with a term of 60 instead of 120. 

When the Borrower Defense or Loan 

Forgiveness payments are applied, should the 

payment decrease using the full 120 term or 

continue using the 60 term? If using the 120 

term, there is a chance the borrower could 

result in interest‐only payments for the first 

tier of payments.

Use the 60 term so the borrower gets the benefit of the lower payment, but 

not an extended payment period.

63 7/1/2024 Letter

The letter requirements for Measure 1, 2, and 3 

are inconsistent. Is FSA's expectation to have 

the discharge and letters sent within the 

expected 10 day turn times, or is the discharge 

to be completed within the SLA and the letter 

needs to be sent within 5 days of the 

forgiveness being discharged.

For example, if the processing is completed on 

day 10, does the letter need to be sent on day 

10 or does each servicer have 5 more days to 

send the borrower communication?  

Measure 1:

 •43000.060: The servicer shall no fy each 

Measure 1 borrower once forgiveness has been 

applied.

Measure 2:

 •43001.040: The servicers shall no fy each 

Measure 2 borrower no later than 5 days after 

forgiveness has been applied.

Measure 3:

 •43002.080: The servicers shall no fy each 

Measure 3 borrower once forgiveness has been 

applied.

 •43002.060: Servicers shall complete all 

Measure 3 forgiveness processing, to include 

sending borrower notifications, within 10 

b d f ll h d

The expectation/SLO is the discharge will be applied as soon as possible, but 

not outside 10 business days.  As it relates to the letter, the SLO is 5 business 

days.  The SLOs for discharge application and the sending of the discharge 

notice are separate and distinct.

64 7/1/2024 Letter

The Measure 1 letter includes the "Revised 

Outstanding Balance" as part of the letter. 

Should this balance be provided as of the post 

date of the letter or the effective date of the 

loan forgiveness (9/1/24). 

The effective date of the loan forgiveness. 

65 7/1/2024

At this time, does FSA have any more 

information about the cadence in which each 

file will be sent to the servicers for each 

measure? 

FSA anticipates sending the first measure 1,2, and 3 together once all servicers 

are prepared to implement. The second round of measure 1,2,and 3 files is not 

yet determined, but is unlikely to occur until the first round of files are 

complete and all response files received. 

66 7/1/2024

Is it possible that the same award ID could be 

received multiple times for Measure 1 across 

different files? Will FSA have a control for this? 

How should servicers respond/process if 

multiples are sent? 

No ‐ FSA will review and analyze response files prior to sending the second 

measure 1 file at a date to be determined. 

67 7/1/2024

If a loan is skipped for SDR discharges due to 

another pending discharge and then the 

pending discharge is cancelled, how will the 

borrower receive their forgiveness benefit? Will

FSA monitor this or do servicers need to create 

a tracking mechanism for this? 

Example ‐ Borrower qualifies for TPD discharge 

and later opts out of the discharge. Do 

servicers need to monitor for this to apply the 

SDR discharge? 

In the example provided the borrower would be picked up in a subsequent run 

of the measure. 

68 7/1/2024
What is the SAIG Mailbox/Message class for 

the Measure 1, 2, 3 files? 

This information will be provided in a follow‐up email to all servicers. 

69 7/1/2024 43001.030

Should the SDR not be applied if the borrower 

has applied for a consolidation (servicer has 

received a borrower inquiry) or when the 

servicer has received the payoff from the 

consolidation originator?

If from the point of inquiry, is there a time 

frame to keep this exclusion in place? 

When the Servicer receives the borrower inquiry.
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60 6/3/2024 43010.010

1. Based on the requirements above, can the 

borrower request to reverse the discharge 

after it has been applied if they don’t qualify for

a different type of discharge? 

2.How would servicers handle a BD, ACSD, TPD 

approval that is received outside of the 6 

month period where the borrower is not 

applying for another type of discharge? 

3.If Nelnet receives an approval on this type 

discharge that has an SDR and payments, 

would Nelnet reverse the SDR to the other 

discharge type even if it is outside of the 60 day 

window?

SDR Discharge applied by servicer on 09/2/24, 

effective 9/1/24

Borrower makes payments to pay loan in full 

between 9/1/24‐08/31/24. 

January 2025 – A Group Borrower Defense 

Approved Discharge.

Servicers would reverse the SDR discharge 

since received within the 6 months and process 

Group Borrower Defense Approved Discharge. 

SDR Discharge applied on 09/2/24, effective 

9/1/24

Borrower makes payments to pay loan in full 

b / / / /

1. No, a borrower cannot request a discharge. See response to #59. 

2. After the 6 month period ‐ unless ordered by a court ‐ the SDR discharge 

shall remain and not be reversed. 

3. Please clarify the question.

Scenario 1 ‐ Correct. The SDR discharge would be reversed and BD applied. 

Scenario 2 ‐ The SDR is not reversed, unless there is a court order.

61 6/3/2024 43010.020

Nelnet Assumption – If the SDR Measure 1 

discharge is effective before the subsequent 

discharge, Nelnet will apply the subsequent 

discharge for the amount that brings the 

balance to $0.00. If the SDR Measure 1 

discharge is effective after the receipt of 

another discharge type, Nelnet will adjust the 

SDR Measure 1 write off to bring the loan 

balance to $0.00.

Correct.

58 6/3/2024 43010

 •Forgiveness Not Applied, Loan pending 
discharge or forgiveness. And 43010.000 The 

servicer shall not process the SDR forgiveness 

(Measures 1, 2, or 3) on the loan if any of the 

following discharges/forgiveness are actively 

pending on the loan: 

 oAssump on – Pending discharge indicates it is 

an approved discharge or forgiveness.

Correct

59 6/3/2024 43010

 •43010 series – How does a borrower need to 
request reversal?  Ex. Verbal, Mail etc.

The borrower cannot request (verbal or written) that the SDR discharge be 

reversed. To clarify, FSA intended the term “request” to mean that the 

borrower submitted an application, or was deemed eligible by FSA, for a 

discharge/forgiveness program listed in 43010 and was approved by FSA 

within the 6 month period.

43 5/10/2024 43001.041

Related to Question #16:  It is the concern of all 

payments being reapplied before the letter is 

generated to make sure the balance is 

accurate. So it creates a dependency and 

delays the letter. Payments get backed off and 

reapplied If there is a system issue reapplying

Can you please clarify your question? 

51 5/14/2024

Can FSA provide clarity on what is meant by 

'Unlimited' ‐ D2 for the forgiveness Measure 1: 

Current Balance Exceeds Original Principal 

Balance ‐ Unlimited

Borrowers who make less than the income thresholds defined within the draft 

regulation are eligible for an unlimited  amount of forgiveness to reduce the 

current principal and interest balance to the amount at which the borrower 

entered repayment. Those borrowers who are above the income threshold 

defined within the regulation or if FSA does not have income information 

available are eligible for up to $20,000.

52 5/15/2024 43001.042, 43002.092

Would it be possible to be provided the 

language/format 30/40 calendar days prior 

instead of 20 calendar days prior? 

FSA will provide the language as early as possible 

53 5/20/2024 Follow‐up to Q24

What is the naming convention and format? 

CSV?

The file format is .csv. The naming convention is 18000_Discharge Data 

ReportV2_XXX_MMDDYYYY Where XXX is the servicer code

54 5/20/2024 Follow‐up to Q34

Based on the updated requirements Nelnet's 

assumption that we do not have to complete 

the recall process with DMCS.

Correct

55 5/20/2024 Follow‐up to Q35

Can FSA add in where Measure 1, 2, 3 will fall in 

the discharge hierarchy spreadsheet, not just 

how they rank against each other?  Does this 

mean that FSA will not be sending us loans that 

are on other discharge populations (D2D, BD, 

ACSD) or any that were previously discharged

FSA will provide an updated hierarchy once available. 
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56 5/20/2024 Reporting Requirements

Please provide a copy of the sample file. The operational report template was provided with the CR.

57 5/20/2024 General

CR6822 is not approved or implemented. We 

can add a forb time to our system, but the 

additional reporting is not part of CR7037. This 

would occur when CR6822 is implemented.

Noted. 

1 5/8/2024 43000.010

What loan statuses should be included?  If the 

borrower is in school and has an unsubsidized 

loan this would be over their principal balance.

o   43000.010: The servicers shall submit to 

NSLDS the 9/1/2024 principal and interest 

balance of every loan on their system.

Servicers are to report all loans, regardless of status, with a total balance 

greater than $0. (43000.011)

2 5/8/2024 43000.012

Are there concerns with NSLDS or FSA on size 

limitations?  We are reviewing limits on the NN 

side as well.

§  43000.012: Servicers shall include the 

submission within a unique, one‐time NSLDS 

reporting batch.

NSLDS does not have size limitations for FLS NSLDS submission files. 

3 5/8/2024 43000.014

Assumption there are no changes to the  AQ 

record submission or data elements.

§  43000.014: Servicers shall report the 

balances/send the batch file no earlier than 

9/2/2024 but no later than 9/5/2024.

Correct

4 5/8/2024 43000.015

Please provide examples of what errors may 

be?  Will there be a special process?  Certain 

types of errors can be resolved in "bulk" others 

are manual 1 by 1.

§  43000.015: Servicer shall resolve all errors or 

discrepancies identified by NSLDS or FSA by 

9/6/2024. No cost can be associated with this 

requirement. Servicers are required to report 

timely and accurately.

NSLDS will process the AQ record for the 9/1/2024 submission the same as 

current reporting. Each servicer should be aware of current error volume and 

examples.  

5 5/8/2024 43000.020

When will we receive the file?

o   43000.020: The servicer shall accept a new 

Measure 1 forgiveness request file from NSLDS 

that contains at a minimum the data elements 

defined below:

FSA will provide an update on when the file layouts will be provided. 

6 5/8/2024 43000.055

What if it does bring it to zero?  How will we 

report this?

§  43000.055: If the amount of forgiveness is 

greater than the amount of outstanding 

interest, the forgiveness amount remaining 

after forgiving interest (difference between the 

Amount of Forgiveness minus the reduction 

applied to Accrued Interest) shall be applied to 

principal. Note: The amount of forgiveness 

applied shall never result in the loan balance 

going to zero.

The loan balance, as a result of the application of forgiveness for Measure 1, 

should not result in a zero balance. NSLDS determines the forgiveness amount 

at the loan level. If the reapplication of other servicing activity after the 

effective dates results in the balance going to zero that is separate from the 

forgiveness. 

7 5/8/2024 43000.061

Can we remove remaining balance and state 

borrowers can look on the servicer borrower 

secure site?

§  43000.061: The notice to borrowers will be 

dynamic and include borrower specific 

elements such as borrower identifiers/loan 

identifiers, forgiveness amounts and remaining 

balances.

The items listed within the requirements are variables that may be included in 

the letter text. 

8 5/8/2024 43000.062

We assume the notice will not change from file 

to file

§  43000.062: Servicers will be provided the FSA

approved Measure 1 forgiveness notice 

language/format no later than 20 calendar days 

prior to the servicers' receipt of the forgiveness 

file.

FSA will provide the content. The content may change between file type. 

9 5/8/2024 43000.080

Please provide a file layout

o   43000.080: The servicers shall provide 

Measure 1 forgiveness response 

information to NSLDS weekly as part of 

NSLDS reporting.

FSA will provide an update on when the file layouts will be provided. 

10 5/8/2024 43000.080

What FMS reason codes will be used?

1.    D1 for the forgiveness Measure 1: 

Current Balance Exceeds Original Principal 

Balance ‐ $20,000.

FMS Reason Code 1133

11 5/8/2024 43000.080

What FMS reason codes will be used?

2.    D2 for the forgiveness Measure 1: 

Current Balance Exceeds Original Principal 

Balance ‐ Unlimited.

FMS Reason Code 1134
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12 5/8/2024 43000.080

What FMS reason codes will be used?

3.    D3 as the forgiveness Measure 2: 

Forgiveness after 20 Years.

FMS Reason Code 1135

13 5/8/2024 43000.080

What FMS reason codes will be used?

4.    D4 as the forgiveness Measure 2: 

Forgiveness after 25 Years.

FMS Reason Code 1136

14 5/8/2024 43000.080

What FMS reason codes will be used?

5.    D5 as the forgiveness Measure 3: 

Eligible for SAVE Forgiveness, Not Applied.

FMS Reason Code 1137

15 5/8/2024 43001.039

Is volume going to be available with this 

notification?

§  43001.039: The servicer shall begin 

processing the Measure 2 forgiveness file 

immediately upon receipt and approval 

from FSA to begin the discharge. FSA will 

provide 5 calendar day notice prior to file 

receipt

Yes, FSA will provide the file volume when available.

16 5/8/2024 43001.041

Can we remove remaining balance and 

state borrowers can look on the servicer 

borrower secure site? Please define others, 

this is needed to determine what 

parameters and complexities need to be 

incorporated with our solution. 

§  43001.041: Servicers should anticipate 

the notice to the borrower will be dynamic 

and include borrower specific elements 

such as borrower identifiers/loan 

identifiers, forgiveness amounts and 

remaining balances (and possibly others).

FSA will provide the content, but servicers should assume the message will be 

similar in nature to the IDR Direct to Discharge confirmation notification that 

servicers use today.

17 5/8/2024 43001.042

We assume the notice will not change 

from file to file

§  43001.042: Servicers will be provided the 

FSA‐approved Measure 2 forgiveness 

notice language/format no later than 20 

calendar days prior to the servicers' receipt 

of the forgiveness file.

The content may change file to file. 

18 5/8/2024 43002.092

We assume the notice will not change 

from file to file

§  43002.092: Servicers will be provided the 

FSA‐approved Measure 3 forgiveness 

notice language/format no later than 20 

calendar days prior to the servicers' receipt 

of the forgiveness file.

The content may change file to file. 

19 5/8/2024 43003.010

Please provide a file layout

o   43003.010: Measure 2 and 3 response 

information will be sent to NSLDS via SAIG 

weekly as part of NSLDS reporting. (with a 

new message class).

FSA will provide an update on when the file layouts will be provided. 

20 5/8/2024 43005.010

What other testing is needed?

o   43005.010: IST will test all new 

functionality and exchange of data with 

NSLDS (at a minimum).

See artifact listing in CR. 

21 5/8/2024 43006.010

Could FSA include messaging to update 

their address with their servicer.

o   43006.010: FSA will provide servicers a 

copy of the opt‐out notification(s) prior to 

sending the opt‐out notice to borrowers.

FSA will consider including this in the opt‐out. 

22 5/8/2024 43006.041

How will borrowers know which one will 

they want to opt out for? Will there be 

scripting for the call center?

§  43006.041: Once a borrower opts out, 

they will not have the option to opt back 

in.

The borrower will opt out of all forgiveness types. FSA may provide additional 

scripting prior to the opt‐out period beginning. 

23 5/8/2024 General
What is the opt out period length? FSA will provide additional information regarding the Opt‐Out period prior to 

the notification being sent. 

24 5/8/2024 43007.000

What is the forgiveness code you are 

referencing (only PSLF and TEACH. 

Forgiveness is not in the EA27 transfer 

process or 18000 transfer process.

∙         43007.000: The servicers shall include 

updated forgiveness codes within all 

existing transfer processes and procedures 

(sending and receiving of loans to all other 

federal servicers and DMCS).

The forgiveness code referenced in requirements 43003.030, 43000.083, 

43001.011.
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25 5/8/2024 43008.000

What specifics/data need to be displayed?

∙         43008.000: The servicers shall update 

borrower facing websites to display and 

define forgiveness that has been applied to 

borrower’s account(s) on the servicing 

system.

The servicer shall display the type of forgiveness applied. FSA will provide the 

text for each measure. 

26 5/8/2024 43009.000

Can we automate the box.com process?

∙         43009.000: The servicers shall support 

twice daily operational reporting and 

submit the reports NLT 11am ET and 4pm 

ET each day via Box.com until the initial 

Measures 1, 2 and 3 discharge files are 

complete. See SDR Operational Reporting 

Template for additional details.

FSA previously provided instructions related to this question. Box.com cannot  

be automated, but there is the ability to sync with your desktop in a file 

explorer view.

27 5/8/2024 General
Can you provide timeline example for each 

measure on the expected flow?

The notification timelines and timeliness requirements are in the change 

request. 

28 5/8/2024 43000.012

We are seeking clarification if this unique, one‐

time NSLDS reporting batch will be some 

variation of the AQ. 

No, there will be no variation from the AQ Record type. 

29 5/8/2024 General

Is FSA going to dictate which servicer reports 

on which date or could NSLDS take the 

submission from all servicers on the same day? 

No, the servicers can deliver on the same day. 

30 5/8/2024 General

Does FSA want us to stop reporting the AQ 

records as part of our normal weekly 

submission for the week of 9/2? 

No, the servicer shall submit the AQ record as part of the one time submission 

and part of the batch process. 

31 5/8/2024 General 

Will FSA be creating a webpage on 

Studentaid.gov to house information on these 

measures for borrowers? (It would help all 

servicers to be able to have a single location to 

drive borrowers for the most current and 

accurate information.)

FSA has already updated StudentAid.gov with the measures (link below). 

Additional information will be added for example opt‐out. FSA may add 

additional content to StudentAid.gov. https://studentaid.gov/manage‐

loans/forgiveness‐cancellation/debt‐relief‐info 

32 5/8/2024 Existing Reporting

With these Discharge changes, does the 

Monthly Discharges/Discharge Aging report 

need updated 11016/11017?

No,  FSA will not modify this report since we'll leverage the temp reporting 

under the CR.

33 5/8/2024 43000.010 ‐ 43000.014

Should the unique, one‐time NSLDS reporting 

batch ONLY contain AQ records?

 •Is it acceptable for Nelnet and CRI to submit 

the one‐time reporting on the same day 

(9/2/2024)?

 •Should the regular, weekly submi al file on 

9/3 (CRI) and 9/5 (Nelnet) no longer include AQ 

records? This is when we normally would 

submit AQ records for the month of 

September. We will need to remove them from 

reporting if they should not be included.

Yes, multiple servicers may submit the AQ record on the same day. 

No, the AQ record type should still be included in normal weekly batch 

submissions. 

34 5/9/2024 Measure 3 

If a borrower has defaulted to DMCS, does the 

servicer need to recall the loan back to their 

servicing system to provide the borrower the 

discharge? Since measure 3 is ongoing, this 

may eventually overlap with loans that will 

default in the future. 

See updated CR requirements. 

35 5/9/2024 Hierarchy

Can FSA add Measure 1, 2, and 3 into the 

discharge hierarchy so that servicers have clear 

priority of which discharge takes priority if 

multiple are in motion or one has been 

previously processed? 

FSA is building the hierarchy into the NSLDS files and the servicer should 

discharge as instructed in the file. However for awareness the hierarchy is  ‐ 

Measure 3, Measure 2, then Measure 1. 

36 5/9/2024 Measure 2

Does the administrative forbearance added for 

Measure 2 and 3 override other deferments, 

forbearances or $0 PFH that may be on the 

account? 

No

37 5/9/2024 43006.010

In requirement 43006.010, FSA sends 

communication to the borrower prior to the 

servicers receiving the population. If a 

borrower calls in and the Servicers don’t have 

the list of borrowers or measure information, 

Servicers will not be able to correctly opt the 

borrowers out of the measure. What will be the 

timing of the borrower communication and 

servicers receiving the debt relief files? 

If a borrower calls to opt‐out before the specific populations are identified ‐ 

they are opting out of all three measures. 

38 5/9/2024 General

Will the borrowers receive notification of 

eligibility for multiple types of measures at the 

same time? 

FSA will provide more information regarding the opt‐out. 
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39 5/9/2024 43006.05

With respect to requirement:  “43006.050: FSA 

will notify the servicers of the length of the opt 

out period prior to the opt‐out period 

beginning.”

Can you further explain how the opt‐out period 

will be defined by answering the following 

questions: (Similar to above question we have)

 •Will there be a separate opt‐out period for 

each measure?

 •Will the opt‐out period be a fixed period of 

time (e.g., 20 days, 3 weeks) for each measure 

or will it be variable based on the type of 

measure, holidays, etc.?

1. No

2. Yes, the opt‐out will be a fixed period of time for all three measures and all 

three measures will have the same time period. 

40 5/9/2024 General

 When a borrower has a loan that qualifies for 

more than one measure...  How will the 

measure be decided?

 •For example: Will FSA determine that?,  Will 

the borrower have the option to choose?

 •Will the loan servicer be expected to answer 

how the measure was chosen for their loan(s)?

1. FSA will determine the hierarchy of loans. At this time we are prioritizing 

Measure 3 forgiveness. Borrowers will not have the option to choose.

2. No and FSA may provide additional talking points and will update 

StudentAid.gov  with additional information and FAQs. 

41 5/9/2024 Add'l comm

Shall the loan servicer communicate to the 

borrower (e.g., on the borrower facing website) 

with the specific details of how they qualified 

for the debt relief they receive? (e.g., your loan 

is older than 20 years and has X balance, 

therefore you were granted Debt Relief based 

on Measure 2)

See question 25. 

42 5/9/2024 Add'l comm

What other types of communication channels 

are servicers going to need to plan for?

Similar to the previous DR efforts the servicers should expect FSA 

communications about this discharge. 

44 5/10/2024 Measures 2 & 3

 If a borrower has 3 loans, but one loan is 
forgiven, are the payments made on the 

forgiven loan to be refunded to the borrower 

or reallocated proportionally across remaining 

loans on system?

For measures 2 and 3 the payments should be refunded. 

45 5/10/2024 Measures 2 & 3

 Any payments that came in a er the effec ve 

date, should we refund to borrower OR try to 

reallocate across remaining loans?

The payments should be refunded. 

46 5/10/2024 General

When sending any files, can FSA please include 

@AidvantagePMO in the distribution? 

Noted. 

47 5/10/2024 43000.080 & 43003.010

For this response how does FSA want the 

information passed on? Our assumption is that 

it is not part of the normal NSLDS submission.

The CR requires the response be sent weekly. 

48 5/10/2024 43001.020
Is the indicator going to be included in the file 

that we receive?

Yes

49 5/10/2024 43001.031
Which fine grain forbearance would this 

administrative forbearance tie back to? 

AD22: IDR Forgiveness Opt‐Out Period

50 5/10/2024 43006.030
What is the expected timeframe for the opt out 

to be updated on NSLDS? 

The opt‐out should be reported within 2 business days.
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The Honorable Miguel Cardona 

Secretary 

U.S. Department of Education  

400 Maryland Avenue, SW 

Washington, DC 20202 

Dear Secretary Cardona: 

As the chairwoman of the House Committee on Education and the Workforce, I am deeply 

alarmed by what appears to be the Department of Education’s (Department) willful and flagrant 

disregard for student loan borrowers, a recent Supreme Court decision,1 the Administrative 

Procedure Act (APA), and taxpayers. In a July 31, 2024 press release, the Department 

announced that it would begin “emailing all borrowers with at least one federally held student 

loan” to alert them of their eligibility for student debt relief under a rule that is, by the 

Department’s own admission, “not yet finalized”; borrowers will have until August 30 to “opt 

out” of this mystery relief.2 Similar to prior illegal attempts by the Biden-Harris administration to 

have unelected bureaucrats decide “major questions” (e.g., Nebraska v. Biden)3 on student loan 

forgiveness—costing hundreds of billions of dollars—this attempt very well may meet a similar 

fate in the courts. 

To my knowledge, no administration—Democrat or Republican—has ever taken such an 

aberrant approach to the administration of federal student aid as auto-enrolling the public in a 

government program that does not yet exist. The APA clearly sets forth how rules are to be 

made: a proposed rule stage, which may or may not be informed by an advanced notice of 

proposed rulemaking; a comment period during which the public provides its views and the 

agency thereafter considers the input for any modifications; and the promulgation of a final rule, 

which may not take effect until 30 days after such promulgation, unless there is “a substantive 

rule which grants or recognizes an exemption or relieves a restriction,” an “interpretative rule[],” 

1 Biden v. Nebraska, 600 U.S. __, 143 S.Ct. 2355, 216 L.Ed.2d 1063 (2023).  
2 See https://www.ed.gov/news/press-releases/biden-harris-administration-takes-next-step-toward-additional-debt-

relief-tens-millions-student-loan-borrowers-fall, (emphasis added). 
3 Biden v. Nebraska, 143 S.Ct. at 2374-2376. 
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a “statement[] of policy,” or “good cause found and published with the rule.”4 This latest attempt 

at forgiveness would not be the first time the Biden-Harris Department has tried to skirt the law 

to push forward its progressive agenda. In June 2023, the Supreme Court struck down the 

Department’s debt relief scheme because the Constitution reserves the deliberation of major 

policy matters to Americans’ elected representatives in Congress, not unelected agency 

bureaucrats insulated from checks and balances.5  

Disregarding the Supreme Court’s admonition that student loan forgiveness is a matter for 

Congress to decide, the Department promptly initiated a negotiated rulemaking that culminated 

in the April 2024 publication of nine closely related (and still fundamentally flawed) proposed 

rules that walk the same plank with only a slightly different gait. These proposed rules are far 

beyond the authority granted to the Department by Congress, are unfair to both eligible and 

ineligible borrowers, and will further cripple our economy. Through this rule, the Department—

now robbed of the cloak of Chevron deference6—seeks to use limited “compromise and 

settlement” statutory authority7 to usher in the same kind of broad-based loan forgiveness 

programs that are “major questions” in the view of the Supreme Court.8 The Department’s 

SAVE repayment plan also was preliminarily enjoined in one federal judicial circuit,9 citing 

skepticism of the Department’s statutory authority to wipe out hundreds of billions in federal 

student loans,10 and stayed in another.11 

Regardless of the content of these nine rules, they are not final rules. To send out a press release 

telling borrowers they automatically are eligible for relief that doesn’t yet exist is as arrogant as 

it is irresponsible. 

In light of the Department’s recent lack of fidelity to the law, I am deeply concerned that the 

Department will again seek to shortcut the APA if and when it releases the next iteration of these 

nine rules, the proposed “hardship” rule, and other rules sent to the Office of Information and 

Regulatory Affairs recently.12 My concern was only intensified when a Department 

representative refused to answer basic questions about the opt-out and how implementation of 

the regulation will work. This occurred during a briefing of congressional staff via telephone on 

July 30 about the press release. This shortcut could take the form of either a claim of “a 

substantive rule which grants or recognizes an exemption or relieves a restriction,” an 

“interpretative rule[],” a “statement[] of policy,” or “good cause found” to waive the statutory 

30-day waiting period for a rule to become effective,13 and thus have immediate effect. Let me

be clear: buying votes through an illegal debt forgiveness scheme will never constitute “good

cause,” or meet any of the other exceptions to the waiting period. Further, since these rules have

4 5 U.S.C. §§ 551-559 (APA generally); 5 U.S.C. § 553(d) (30-day “effective date” rule).  
5Biden v. Nebraska, 600 U.S. __, 143 S.Ct. 2355, 216 L.Ed.2d 1063 (2023). 
6 See Loper Bright Enterprises v. Raimondo, 603 U.S.__, 144 S.Ct. 2244 (June 28, 2024), overruling Chevron U.S.A. 

v. National Resources Defense Council, 467 U.S. 867 (1984).
7 20 U.S.C. § 1082(a)(4) and (6).
8 Biden v. Nebraska, 143 S.Ct. at 2374-2376.
9 State of Missouri, et al., v Biden, No. 24-2332 & No. 24-2351 (8th Cir. Aug. 9, 2024).
10 Id.
11 State of Alaska, et al., v. U.S. Dept. of Educ., No. 24-3089 (10th Cir. June 30, 2024).
12 https://www.reginfo.gov/public/jsp/EO/eoDashboard.myjsp.
13 5 U.S.C. § 553(d).
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been under deliberation for many months, no claim can be made that there is a sudden 

emergency.14 At a minimum, the Department must allow the full 30-day period to elapse before 

any rule becomes effective.  

 

In light of the above, I request that you respond to the following question by no later than 5:00 

p.m. on August 21, 2024:  

 

Will the Department guarantee that any rule concerning student 

loan repayment or debt relief published in the Federal Register 

between now and the expiration of the president’s current term of 

office will not take effect before the statutory 30-day period15 has 

elapsed? 

 

Time is of the essence. I would appreciate your response without delay.  

 

When congressional staff asked the Department representative to guarantee this during the July 

30 briefing, the Department obfuscated and declined to answer. The apex of arrogance would be 

to publish a regulation with immediate effect and wipe tens of billions of dollars in loans off the 

books overnight, only to have a court likely halt the rule and reverse the accounting. Borrowers 

deserve to be spared the mass confusion that would ensue if the Department stooped to this level 

of disregard for the rule of law (i.e., APA). 

 

Please note that I intend to inquire of and request documents from the loan servicers concerning 

the Department’s latest attempt at an end-run around the Supreme Court. 

 

Thank you for your prompt attention to this matter.  

 

Sincerely, 

 

 

 

 

 

Virginia Foxx 

Chairwoman 

U.S. House Committee on Education and the Workforce 

 

 

 
14 Under certain circumstances, an emergency may constitute “good cause.” See, for example Jifry v. F.A.A., 370 

F.3d 1174, 1179-80 (D.C.Cir. 2004) and Hawaii Helicopters Operators Ass’n v. F.A.A., 51 F.3d 212,214 (9th Cir. 

1995).  
15 5 U.S.C. § 553(d). 
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Internal Name: Servicer Letter – SDR Discharge Confirmation for Measure 1 
Sender: Loan Servicers 
Subject Line: You’ve Received Student Debt Relief because of Biden-Harris Administration Actions 

Headline: The Biden-Harris Administration has forgiven a portion of your student loans 

[INSERT DATE] 

[FIRST NAME] 

Congratulations! The Biden-Harris Administration has forgiven a portion of your federal student 
loan(s) listed below with [SERVICER NAME].  

This partial forgiveness is effective as of [INSERT DATE]. You will not have to make any further 
payments on the portions of your loans that have been forgiven. You can see your new outstanding 
balance below.  

Loan Program Disbursement 
Date 

Balance Before 
Forgiveness 

Amount 
Forgiven  

Revised 
Outstanding 

Balance 

Log in to your account for details. [SERVICER INSERT ACCOUNT LOGIN INFORMATION HERE] 

WHAT YOU NEED TO KNOW 

Here are some important points on this forgiveness: 

• Due to the American Rescue Plan Act of 2021, the amount forgiven is not considered taxable
income for federal income tax purposes.  The forgiven loan amount may be considered 
income for state tax purposes. Please contact your state taxing authority or a tax advisor 
for more information before you file your state tax returns. Maintain this notification in 
your personal records. 

• The table above might not include all of your federal student loans, because you may have 
loans that do not qualify for this relief. If you have federal student loans that are not 
included in the table, you still need to make payments on them and any loans that 
received forgiveness and have a balance remaining. You can find your personal loan 
details through your account on our website and on your StudentAid.gov account. To find 
options to help with repayment, visit StudentAid.gov. 

• We have notified, or will notify, all national credit bureaus of your new student loan 
balance. 

WHY YOU ARE RECEIVING THIS LETTER 

J
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• The Biden-Harris Administration just issued final regulations providing for student loan
forgiveness for borrowers in certain situations, and you meet specific criteria to qualify for 
the Biden-Harris Administration’s student debt relief.

• You are receiving loan forgiveness because your balance was more than you originally owed 
when you originally entered repayment.

• If you are enrolled in an income-driven repayment (IDR) plan and your income is under
$120,000 as a single individual, $180,000 as a qualifying surviving spouse, or $240,000 as a 
married couple filing jointly, then we have forgiven the entire amount you currently owe 
beyond what you owed when you originally entered repayment.

• If you are not enrolled in an IDR plan, or you are on an IDR plan but have an income above
the thresholds described above, then we have forgiven up to $20,000 of the amount you 
currently owe beyond what you owed when you originally entered repayment. 

ADDITIONAL DETAILS IF YOU HAVE A BALANCE REMAINING ON A PARTIALLY FORGIVEN 
LOAN 

The remaining balance on your loan is your responsibility until it is repaid, forgiven, or discharged.  
To find more information about your remaining loans, log in to your account at 
StudentAid.gov/login and view My Aid or [SERVICER INSERT INSTRUCTIONS TO LOGIN TO 
SERVICER WEBSITE].   

BEWARE OF SCAMS 

You might be contacted by a company saying they will help you get loan discharge, forgiveness, 
cancellation, or debt relief for a fee. You never have to pay for help with your federal student aid. 
Make sure you work only with the U.S. Department of Education and their loan servicers (like us), 
and never reveal your personal information or account password to anyone. Our emails come from 
[SERVICER INSERT EMAIL]. Emails that the U.S. Department of Education sends to borrowers come 
from noreply@studentaid.gov, noreply@debtrelief.studentaid.gov, or 
ed.gov@public.govdelivery.com. You can report scam attempts to the Federal Trade Commission by 
calling 1-877-382-4357 or by visiting reportfraud.ftc.gov. 

HOW TO CONTACT US 

For information regarding your student loans and the forgiveness process, please contact us:  

[INSERT SERVICER CONTACT INFORMATION] 

Sincerely, 

[INSERT SERVICER NAME/SIGNATURE]  

NOTICE: This letter is NOT an attempt to collect a debt or a demand for any payment.  

Commented [A1]: Link to: 
https://reportfraud.ftc.gov/#/ 
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Internal Name: Servicer Letter – SDR Discharge Confirmation for measures 2 and 3 
Sender: Loan Servicers 
Subject Line: You’ve Received Student Debt Relief 

Headline: You’ve received student loan forgiveness 

[INSERT DATE] 

[FIRST NAME] 

Congratulations! The Biden-Harris Administration has forgiven all of your federal student loan(s) 
listed below with [SERVICER NAME].  

This forgiveness is effective as of [INSERT DATE]. You will not have to make any further payments on 
the amounts forgiven.  

Loan Program Disbursement 
Date 

Balance Before 
Forgiveness 

Amount 
Forgiven  

Outstanding 
Balance 

     

 

Log in to your account for details. [SERVICER INSERT ACCOUNT LOGIN INFORMATION HERE] 

WHAT YOU NEED TO KNOW 

Here are some important points on this forgiveness: 

• Due to the American Rescue Plan Act of 2021, the amount forgiven is not considered taxable 
income for federal income tax purposes.  The discharged loan amount may be 
considered income for state tax purposes. Please contact your state taxing authority or a 
tax advisor for more information before you file your state tax returns. Maintain this 
notification in your personal records. 
 

• The table above might not include all of your federal student loans, because you may have 
loans that do not qualify for this relief. If you have federal student loans that are not 
included in the table, you still need to make payments on them. You can find your 
personal loan details through your account on our website and on your StudentAid.gov 
account. To find options to help with repayment, visit StudentAid.gov.  
 

• We have notified, or will notify, all national credit bureaus of your student loan forgiveness. 
 

WHY YOU ARE RECEIVING THIS LETTER 

Case 2:24-cv-00103-JRH-CLR   Document 1-10   Filed 09/03/24   Page 3 of 4



• The Biden-Harris Administration just issued final regulations providing for student loan 
forgiveness for borrowers in certain situations, and you meet specific criteria to qualify for 
the Biden-Harris Administration’s student debt relief. For additional information please 
visit StudentAid.gov/DebtRelief  

BEWARE OF SCAMS 

You might be contacted by a company saying they will help you get loan discharge, forgiveness, 
cancellation, or debt relief for a fee. You never have to pay for help with your federal student aid. 
Make sure you work only with the U.S. Department of Education and its loan servicers (like us), and 
never reveal your personal information or account password to anyone. Our emails come from 
[SERVICER INSERT EMAIL]. Emails that the U.S. Department of Education sends to borrowers come 
from noreply@studentaid.gov, noreply@debtrelief.studentaid.gov, or 
ed.gov@public.govdelivery.com. You can report scam attempts to the Federal Trade Commission by 
calling 1-877-382-4357 or by visiting reportfraud.ftc.gov. 

HOW TO CONTACT US 

For information regarding your student loans and the forgiveness process, please contact us:  

[INSERT SERVICER CONTACT INFORMATION] 

Sincerely, 

[INSERT SERVICER NAME/SIGNATURE]  

NOTICE: This letter is NOT an attempt to collect a debt or a demand for any payment.  
 

 

Formatted: Font: 11 pt, Highlight

Commented [A2]: Link to 
https://studentaid.gov/debtrelief 

Formatted: Highlight

Commented [A3]: Link to: 
https://reportfraud.ftc.gov/#/ 

Case 2:24-cv-00103-JRH-CLR   Document 1-10   Filed 09/03/24   Page 4 of 4

https://studentaid.gov/debtrelief
https://reportfraud.ftc.gov/#/


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF MISSOURI 

EASTERN DIVISION 

STATE OF MISSOURI, et al.,

Plaintiffs,

v. Case No. 4:24-cv-520-JAR 

JOSEPH R. BIDEN, JR., in his official 
capacity as President of the United States,  
et al., 

Defendants.

EXHIBIT 2  
Declaration of James Richard Kvaal (May 7, 2024) 

Case: 4:24-cv-00520-JAR   Doc. #:  22-2   Filed: 05/07/24   Page: 1 of 11 PageID #: 752

K

Case 2:24-cv-00103-JRH-CLR   Document 1-11   Filed 09/03/24   Page 1 of 11

Joshua Divine
New Stamp



Case: 4:24-cv-00520-JAR   Doc. #:  22-2   Filed: 05/07/24   Page: 2 of 11 PageID #: 753Case 2:24-cv-00103-JRH-CLR   Document 1-11   Filed 09/03/24   Page 2 of 11



Case: 4:24-cv-00520-JAR   Doc. #:  22-2   Filed: 05/07/24   Page: 3 of 11 PageID #: 754Case 2:24-cv-00103-JRH-CLR   Document 1-11   Filed 09/03/24   Page 3 of 11



Case: 4:24-cv-00520-JAR   Doc. #:  22-2   Filed: 05/07/24   Page: 4 of 11 PageID #: 755Case 2:24-cv-00103-JRH-CLR   Document 1-11   Filed 09/03/24   Page 4 of 11



Case: 4:24-cv-00520-JAR   Doc. #:  22-2   Filed: 05/07/24   Page: 5 of 11 PageID #: 756Case 2:24-cv-00103-JRH-CLR   Document 1-11   Filed 09/03/24   Page 5 of 11



Case: 4:24-cv-00520-JAR   Doc. #:  22-2   Filed: 05/07/24   Page: 6 of 11 PageID #: 757Case 2:24-cv-00103-JRH-CLR   Document 1-11   Filed 09/03/24   Page 6 of 11



Case: 4:24-cv-00520-JAR   Doc. #:  22-2   Filed: 05/07/24   Page: 7 of 11 PageID #: 758Case 2:24-cv-00103-JRH-CLR   Document 1-11   Filed 09/03/24   Page 7 of 11



Case: 4:24-cv-00520-JAR   Doc. #:  22-2   Filed: 05/07/24   Page: 8 of 11 PageID #: 759Case 2:24-cv-00103-JRH-CLR   Document 1-11   Filed 09/03/24   Page 8 of 11



Case: 4:24-cv-00520-JAR   Doc. #:  22-2   Filed: 05/07/24   Page: 9 of 11 PageID #: 760Case 2:24-cv-00103-JRH-CLR   Document 1-11   Filed 09/03/24   Page 9 of 11



Case: 4:24-cv-00520-JAR   Doc. #:  22-2   Filed: 05/07/24   Page: 10 of 11 PageID #: 761Case 2:24-cv-00103-JRH-CLR   Document 1-11   Filed 09/03/24   Page 10 of 11



Case: 4:24-cv-00520-JAR   Doc. #:  22-2   Filed: 05/07/24   Page: 11 of 11 PageID #: 762Case 2:24-cv-00103-JRH-CLR   Document 1-11   Filed 09/03/24   Page 11 of 11



1

From: FSA-BPOCOR Team <FSA-BPOCORTeam@ed.gov>
Sent: Tuesday, July 9, 2024 5:02 PM
To: grp.MOHELANextGenTeam
Cc: Miller, Debbie; Jenkins, Lateata; Zavala, Nina; Parker, Kristen; Brown, Taris; Frisby, Emir; 

Deadwyler, Anita; Merchant, Denise; POC Change Request; Patillo, Aquita; Andre 
Barbosa; Booker, Anthony; Wise, Mark; Singleton, Rhonda; Lew, Kimberly; Cruz, Bruce J; 
Dick, Jeremy; Tricia Jackson-Harris; Lohrenz, Mark; Nixon, Josie; Brown, Alita; Odom, 
Christian; Smith, Shariva; Zeringue, Steven; POC Change Request; Merchant, Denise; 
Lisa Tessitore; Oversight Special Projects; Next Gen BPO; Boyd, Caryn; Samuels, Shaun; 
Samuels, Shaun; Burkhalter, Jermaine; Harvey, Daphne T.; Fenwick, Benjamin; Hawkins 
Panyard, Gabrielle; BCM_Communications

Subject: To BPO-MOHELA - CR 7109 - SDR - BPO Support of Student Debt Relief  - Has Been 
Accepted to Request Impact Analysis

Attachments: CR 7109 SDR - BPO Support of Student Debt Relief.pdf; SDR Requirements.v3 - 
CR7109.pdf

BPO-MOHELA, 

An Impact Analysis is requested from BPO-MOHELA for the attached Change Request. The IA due date is on 
or before 07/12/2024. 

If you have questions, please contact Denise Merchant, the CM BA assigned to this Change Request. 

Additional Comments, (if any): 

FSA request an Impact Analysis (IA) for the attached CR. The IA due date is on or before 07/12/2024. 
If you have questions, contact Denise Merchant, who is the CM BA assigned to this Change Request and remember to 
copy the CORs 
To keep our processes streamlined and ensure notifications are received, CORs and contractors should reply all to 
acknowledge receipt of this information. 

To ensure that notifications are received and to keep our processes streamlined, please reply to all to 
acknowledge receipt of this information. Additionally, when submitting IAs, please email 
POCChangeRequest@ed.gov and copy BCM_Communications@ed.gov on any CR email traffic. 

Thank you, 

The FSA BPO COR Team 
FSA-BPOCORTeam@ed.gov  

Caution: This email originated from outside the organization. Please take care when clicking links or 
opening attachments.  

L
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Enterprise Risk Management - Notification Only

Policy,Implement&Oversight (PIO)-Notification Only

08/01/2024

SDR - BPO Support of Student Debt Relief

6/17/2024   4:06:26PM6/17/2024   2:10:19PM

Regena Johnson

7109

Denise Merchant

No

BPO - EdFinancial
BPO – Cann & Associates
BPO – Maximus
BPO – MOHELA

08/01/2024

Page 1 of 1 bocm00059565

Communications - Notification Only
Digital Customer Care (DCC)

Enterprise Security - Notification Only

Vendor Oversight – Notification Only

Business Operations Change Request Form

Drafted: Submitted:

Title:

Anticipated Implementation Date:

Sponsor: Business Analyst:

CR:  

In September of 2024, the Biden-Harris Administration will launch the Federal Student Loan Debt Initiative. This initiative will 
deliver student loan debt relief to millions of borrowers, helping them prepare to return to repayment. To prepare for a 
successful launch of this mission critical initiative, FSA will leverage the Next Gen Business Process Operations (BPO) 
vendors to provide Debt Relief Contact Center Surge Support. If additional, dedicated customer support is not implemented 
timely, the Department of Education (“Department”) will not be prepared to provide timely and accurate information to 
members of the public who seek guidance from the Department. This will result in confusion about opt out options and 
potential mission failure.

Reason (Business Need):

 Description (Requirements):

Please see attached.

IST Anticipated?

Does this change require a new network connection
 (Secure File Transfer Protocol is mandatory for all new connections)?    

Compliance Statement
Validation - Artifacts and Corresponding Requirement IDs (Required for Services)

BU Reviewer:

No

As Of:  7/9/2024  4:30:13PM

Administrative Information

Change Request Details

FSA Service/System/Area Impacted

Artifacts Due Date:
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Change Request Details 

  

Reason (Business Need): 

In September of 2024, the Biden-Harris Administration will launch the Federal Student Loan Debt 

Initiative. This initiative will deliver student loan debt relief to millions of borrowers, helping them 

prepare to return to repayment. To prepare for a successful launch of this mission critical initiative, FSA 

will leverage the Next Gen Business Process Operations (BPO) vendors to provide Debt Relief Contact 

Center Surge Support. If additional, dedicated customer support is not implemented timely, the 

Department of Education (“Department”) will not be prepared to provide timely and accurate 

information to members of the public who seek guidance from the Department. This will result in 

confusion about opt out options and potential mission failure. 

Scope 

FSA requires Next Gen BPO Vendors (“BPOs”) to provide dedicated agents that shall become 

performance-ready by no later than September 9, 2024, and services will run through Oct 31, 2024. BPO 

personnel shall participate in debt relief training and provide contact center support services related to 

the Student Debt Relief (SDR) initiative.   

 

Customer Support Services 

Provide contact center support in responding to and resolving inquiries related to debt relief. Support 

includes, but is not limited to the following types of inquiries listed below: 

• General information inquiries related to debt relief. This support will be limited to calls only. 

 

  

Service Level Agreements (SLAs) 

BPO Vendors shall be expected to comply with existing BPO Common Performance Standards (i.e., Non-

Servicing Performance Metrics).   

 

Training 

FSA anticipates providing training to BPO vendors to ensure consistent handling of work and a common 

understanding of the targeted debt relief process holistically. As part of the training phase, the BPO 

vendors shall:  

1. Participate in Train-the-Trainer sessions with FSA and/or the designated training vendor that will 

cover the support to be provided, access requirements, and needed processing.  

 

2. The BPO trainers shall lead agent training sessions to ensure the agents are skilled in the new 

content areas.   
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3. The BPO shall ensure agents have appropriate access to all the necessary systems as defined in the 

current Steady State Task Order.   

 

4. The BPO shall ensure that after attending the required Train-the-Trainer sessions, existing agents 

are trained on the Debt Relief content and that new personnel are trained on the following 

functional areas, UFSA, FAFSA, LDCF, in addition to Debt Relief content.   

 
The below table defines the anticipated training duration for both upskilled and new personnel: 

Training Duration 

Existing Personnel 1 business day 

New Personnel 17 business days* 

* UFSA - 10, FAFSA – 3.5, LDCF – 2, Debt Relief - 1 

  

Forecasting Model 

The following call volumes are estimated during the three-month duration. NOTE: This forecasting was 

derived from a prior surge period of debt relief support with a slightly different programmatic structure. 

 Month 1 

(9/9/24-

9/30/24) 

Month 2 
(10/1/24- 
10/31/24) 

TOTAL 

Projected Total Debt Relief Calls 
Handled 

 61083 98,591 159,674 

AHT (Assumptions)  AHT assumed: 13mins 

  

FSA will monitor SDR volume during the temporary support timeframe and may authorize SDR resources 

to be redeployed to other functional areas if SDR volumes are lower than expected. 

Requirements: 

Ramp up: 

1.00 The BPO shall attend all Debt Relief meetings hosted by FSA and DCC.   

2.00 The BPO shall incorporate all operations support such as Quality Monitoring, IDO monitoring, 

Calibrations, FSA Listening and any other post operation support required by FSA.   

3.00 The BPO shall ramp up staff to handle increases in volume specific to Debt Relief. The increased 

volume will impact calls only.  

4.00 The BPO shall follow the current FSA requirements for onboarding and user access management for 

all new agents.   

5.00 The BPO shall modify existing user’s skills to add access to impacted functional area(s) separate 

from their other required hiring for non-servicing.   
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Level and Timeline of Support 

 

 Staffing Requirements 

Staffing 
Requirements  

Month 1 Option 
Month 2 

Option 
Month 3 

New Personnel 
(80%) 

• 9/9 – new personnel 
performance ready (Onboarded 
and fully trained) 

 

•  

Supporting Debt Relief 
  

Existing Personnel 
(20%) 

9/9 Performance ready (upskilled and 
fully trained) 

 

 

Clarification of the Requirement as it Relates to Other Efforts 

  

The Debt Relief Customer Support Services requirement is temporary support intended to bring on new 

and/or existing personnel that are immediately available to answer calls (i.e., ability to answer calls as 

soon as possible, but no later than the September 9, 2024). The government's requirement is for additional 

contact center capacity that can be immediately deployed on a monthly basis for up to 3 months.  At least, 

80% of the personnel leveraged under this requirement must consist of personnel that are separate and 

distinct from the personnel vendors leverage today for existing FSA Contact Center Operations.  

  

Note: The Debt Relief CR to the BPO Providers is intended to aid BPO Providers by providing funding to 

assist with onboarding and training costs for new personnel (i.e., CSRs or agents), and for upskilling existing 

personnel to support Debt Relief calls. New personnel brought must be dedicated to Debt Relief calls and 

therefore cannot be the same personnel allocated to non-servicing functions.    
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IA Guidance and Additional Information 

• FSA anticipates the vendor’s IA will reflect the impact specific to surge hiring and training for 

newly hired agents resulting from the increase in volume for Debt Relief leveraging the 

forecasting model provided. 

  

• The target CSRs are in addition to other required hiring for non-Servicing. 

  

•  FSA will not cover the cost of agents that have been transferred from other FSA contract 

vehicles (e.g., legacy Servicing, USDS, etc.), except as noted above for upskilling consideration of 

existing agents. 

  

• BPO vendors shall ensure that staffing levels for Debt Relief Surge Support will support the 

anticipated volume forecasts provided by FSA and/or Next Gen partners in accordance with the 

terms and conditions of the BPO IDIQ Contract and Steady State Task Order (SSTO).  

  

• This CR’s reimbursement is limited to new hire training and upskilling of existing agent but does 

not include compensation for training BPO trainers, managers, QA teams, licenses or 

equipment. 

  

• The objective of the CR is to ensure vendors are aware of and sufficiently prepare for Debt Relief 

Surge Support beginning September 9, 2024; and offer a subsidy for BPO training costs to 

facilitate new CSRs becoming “floor-ready” in a timely manner. 

  

• All other required up-skilling or training post Debt Relief "Go-Live” for the new agents CSRs shall 

occur under normal BPO operations. 

  

• IAs must clearly delineate which portion of the proposed ROM (e.g., tasks, # of hours, etc.) the 

vendor considers to be at no additional cost to the government and which ones will have an 

associated cost. Actual costs will be provided via vendor price proposals following IA approval. 

  

• IAs should identify whether there are any ongoing costs; and if so, clearly state what those 

ongoing costs are attributed to. 

 

• IAs should identify any risks and/or assumptions associated with CR implementation. FSA shall 

review the appropriateness of any assumptions and provide feedback, as necessary. 

  

• CR 7109 will be placed under contract via a formal modification to the vendor’s Steady State 

Task Order. CR implementation shall be applicable to hiring and training only. 

  

  

Performance-ready 

Vendors shall be considered “Performance-ready” when agents have been onboarded, trained and are 

floor ready by no later than September 9, 2024.   
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Consolidation Activity ‐ Dept of Education (Transaction Code 1070)

Monthly Summary

Dates Principal Interest Total Loan Balance Borrower Count

Average Balance 

per Borrower 12 Month Average

Sep‐19 3,249,551.67$            127,657.58$            3,377,209.25$             153  22,073.26$          

Oct‐19 4,673,497.42$            286,350.06$            4,959,847.48$             185  26,809.99$          

Nov‐19 3,973,462.39$            175,858.65$            4,149,321.04$             179  23,180.56$           3,807,162.47$         

Dec‐19 3,937,704.85$            204,341.45$            4,142,046.30$             173  23,942.46$          

Jan‐20 3,232,030.34$            136,324.28$            3,368,354.62$             165  20,414.27$          

Feb‐20 3,953,934.30$            228,580.78$            4,182,515.08$             164  25,503.14$          

Mar‐20 4,733,304.98$            207,266.84$            4,940,571.82$             197  25,079.04$          

Apr‐20 3,268,939.09$            83,350.97$              3,352,290.06$             172  19,490.06$          

May‐20 4,832,658.64$            295,848.70$            5,128,507.34$             153  33,519.66$          

Jun‐20 2,970,485.25$            153,727.58$            3,124,212.83$             127  24,600.10$          

Jul‐20 3,029,381.36$            127,528.01$            3,156,909.37$             117  26,982.13$          

Aug‐20 2,975,014.43$            120,416.81$            3,095,431.24$             114  27,152.91$          

Sep‐20 3,012,062.23$            194,234.71$            3,206,296.94$             128  25,049.19$          

Oct‐20 3,723,782.56$            115,710.38$            3,839,492.94$             101  38,014.78$          

Nov‐20 2,759,038.07$            114,386.83$            2,873,424.90$             114  25,205.48$           3,929,942.60$         

Dec‐21 3,453,919.87$            129,098.19$            3,583,018.06$             114  31,429.98$          

Jan‐21 2,722,103.34$            139,075.11$            2,861,178.45$             110  26,010.71$          

Feb‐21 4,281,050.61$            234,599.70$            4,515,650.31$             134  33,698.88$          

Mar‐21 10,254,150.18$          453,982.43$            10,708,132.61$          367  29,177.47$          

Apr‐21 5,543,161.03$            188,113.11$            5,731,274.14$             207  27,687.31$          

May‐21 5,215,955.02$            280,934.83$            5,496,889.85$             165  33,314.48$          

Jun‐21 2,955,620.59$            273,224.96$            3,228,845.55$             109  29,622.44$          

Jul‐21 2,094,436.27$            81,632.29$              2,176,068.56$             72  30,223.17$          

Aug‐21 1,693,204.69$            53,890.86$              1,747,095.55$             74  23,609.40$          

Sep‐21 1,736,435.51$            73,749.39$              1,810,184.90$             75  24,135.80$          

Oct‐21 2,288,860.57$            138,687.73$            2,427,548.30$             98  24,770.90$          

Nov‐21 5,432,361.03$            362,540.25$            5,794,901.28$             228  25,416.23$           10,701,300.54$       

Dec‐21 6,640,755.64$            235,503.59$            6,876,259.23$             272  25,280.36$          

Jan‐22 4,809,174.50$            223,263.83$            5,032,438.33$             220  22,874.72$          

Feb‐22 5,071,585.76$            258,158.96$            5,329,744.72$             209  25,501.17$          

Mar‐22 11,399,248.51$          603,998.08$            12,003,246.59$          468  25,647.96$          

Apr‐22 9,156,917.97$            544,304.33$            9,701,222.30$             342  28,366.15$          

May‐22 7,032,132.07$            571,172.44$            7,603,304.51$             294  25,861.58$          

Jun‐22 9,143,460.75$            563,138.47$            9,706,599.22$             376  25,815.42$          

Jul‐22 11,231,795.96$          756,257.29$            11,988,053.25$          522  22,965.62$          

Aug‐22 18,736,421.64$          1,563,333.52$         20,299,755.16$          801  25,343.02$          

Sep‐22 13,438,223.36$          1,177,512.51$         14,615,735.87$          547  26,719.81$          

Oct‐22 17,905,006.09$          1,559,339.94$         19,464,346.03$          822  23,679.25$          

Nov‐22 26,232,142.65$          2,004,162.31$         28,236,304.96$          1,107  25,507.05$           8,683,792.34$         

Dec‐22 17,387,592.20$          1,502,988.23$         18,890,580.43$          653  28,928.91$          

Jan‐23 2,909,161.53$            251,630.85$            3,160,792.38$             113  27,971.61$          

Feb‐23 9,588,125.65$            616,769.31$            10,204,894.96$          354  28,827.39$          

Mar‐23 7,062,713.84$            618,291.58$            7,681,005.42$             269  28,553.92$          

Apr‐23 3,706,433.74$            336,279.74$            4,042,713.48$             126  32,085.03$          

May‐23 3,417,258.39$            292,784.84$            3,710,043.23$             133  27,895.06$          

Jun‐23 4,000,504.03$            408,411.60$            4,408,915.63$             146  30,198.05$          

Jul‐23 3,632,345.88$            297,322.70$            3,929,668.58$             116  33,876.45$          

Aug‐23 5,495,888.71$            448,613.91$            5,944,502.62$             179  33,209.51$          

Sep‐23 5,447,555.87$            469,314.24$            5,916,870.11$             169  35,011.07$          

Oct‐23 7,424,193.24$            655,022.99$            8,079,216.23$             283  28,548.47$          

Nov‐23 5,606,245.78$            489,634.81$            6,095,880.59$             213  28,619.16$           13,534,007.95$       

Dec‐23 6,274,282.85$            707,089.45$            6,981,372.30$             225  31,028.32$          

Jan‐24 10,393,568.30$          1,122,753.02$         11,516,321.32$          412  27,952.24$          

Feb‐24 18,657,603.35$          1,885,154.49$         20,542,757.84$          729  28,179.37$          

Mar‐24 9,022,815.83$            909,215.26$            9,932,031.09$             388  25,598.02$          

Apr‐24 13,250,023.88$          1,515,343.44$         14,765,367.32$          547  26,993.36$          

May‐24 20,490,622.70$          2,169,199.28$         22,659,821.98$          803  28,218.96$          

Jun‐24 19,396,445.56$          1,984,398.22$         21,380,843.78$          610  35,050.56$          

Jul‐24 12,999,596.48$          1,455,300.99$         14,454,897.47$          487  29,681.51$          

Aug‐24 6,388,685.84$            622,099.93$            7,010,785.77$             201  34,879.53$           M
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