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Letter from the Director

Dear Colleagues,

In partnership with the Police Executive Research Forum (PERF), I am pleased to present
the 2011 Electronic Control Weapon Guidelines—the result of a national survey that examined
the use of ECWs, specifically what policies, practices, and training were being employed in
the field. The knowledge gained from this research helped frame the discussions that took
place during a two-day meeting and workshop, organized by the COPS Office and PERF,
to discuss the issues surrounding ECWs with a combination of police, doctors, attorneys,
researchers, and other experts.

These guidelines embody the knowledge and consensus of the key stakeholders present at
the meeting and represent the public’s best interest in regards to safety. The COPS Office
and PERF facilitated an honest discussion between experts of key fields by acting as an
independent arbiter on a difficult issue.

I want to emphasize that no weapon is a substitute for effective police work, and no weapon
should be incorporated into the range of force options available to the police at the expense
of diminishing the fundamental skills of communicating with subjects and de-escalating
tense encounters. Nonetheless, the information and guidelines presented here should assist in
ensuring this force technology is used in the most appropriate and effective manner possible.

I hope you will find this publication helpful in your local efforts, and we encourage you to
share this publication, as well as your successes, with other law enforcement practitioners.

Sincerely,

Bernard K. Melekian

Director

Office of Community Oriented Policing Services
U.S. Department of Justice
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Foreword

One of the defining characteristics of police organizations is that they have been given legal
authority to use physical force, and one of the most critical challenges for police departments
is the constant struggle to ensure that their use of force is legitimate. Over the last few
decades, there has been a growing awareness that police must strive not only to prevent
unnecessary or excessive uses of force but also to ensure that communities perceive their

police to be acting properly when they use force.

As a result of this greater attention to use-of-force issues, there have been substantial
improvements in policies, practices, and results. These include significant reductions in
officer-involved shootings, creation of early intervention systems to detect possible excesses
in individual officers’ use of force, greater mechanisms for accountability and transparency
regarding use-of-force issues, and training of officers to de-escalate situations when possible
using verbal techniques and other nonlethal methods of controlling an incident.

Another advancement has been the development of new less-lethal weapons, which give
police a wider range of options to choose from in dealing with persons who resist police
authority in various situations—in some cases because they have a mental illness or are under
the influence of drugs. Each new less-lethal weapon brings its own set of advantages and

limitations that must be managed if officers are to choose the best options in a given situation.

In 2005, the COPS Oftfice and PERF came together to produce a set of policy guidelines
regarding the use of what were then called Conducted Energy Devices and now are called
Electronic Control Weapons (ECWs). Police practitioners and other experts met in Houston
and were able to hammer out a strong set of guidelines on ECW use. The guidelines offered
practical guidance on the situations in which ECWs are useful and those in which they are
not the best option, as well as advice about best practices for training, supervision of officers’
ECW activations, and other issues. The COPS/PERF guidelines of 2005 were adopted by
many departments, and they helped those agencies to ensure that ECWs were used properly.
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Since 2005, researchers have continued to conduct studies of ECWs, and thousands of police
departments have gained real-world experience with them. As a result, the COPS Office
asked PERF to update the 2005 guidelines, reflecting these developments. PERF conducted
background research, including a survey of nearly 200 law enforcement agencies regarding
ECW deployments, as well as interviews of police chiefs and other experts. PERF and the
COPS Office then convened a conference in Philadelphia in August 2010 where 150 police
executives, researchers, doctors, attorneys, and others discussed the use of ECWs in light of

five years’ worth of experience in the field.

This publication is the result of those efforts, providing an updated and improved version of
the initial guidelines to reflect the state of the field regarding ECWs. The 2011 guidelines
also reflect a general consensus in policing that ECWs play an invaluable role in providing
officers with another type of less-lethal weapon that can be effective in many situations,

but they should not be seen as an all-purpose weapon that takes the place of de-escalation
techniques and other options. In addition, ECWs have limitations, so officers must be
prepared to switch to other strategies if an ECW is not producing the desired result.

We hope that law enforcement agencies will find these new guidelines helpful as they work
to continue the advances that progressive police agencies have made in the responsible and
humane use of force.

Bernard K. Melekian

Director

Office of Community Oriented Policing Services
U.S. Department of Justice

Chuck Wexler
Executive Director
Police Executive Research Forum

2011 Electronic Control Weapon Guidelines 44) Foreword



Acknowledgments

‘ N J e would like to thank the COPS Office for providing us with the opportunity to

re-examine this significant law enforcement issue. The use of Electronic Control
Weapons (ECWs) by law enforcement agencies in this country has grown substantially. With
this increased use has come more insight into when and how the weapons are most effective.
At the same time, the courts have weighed in on what constitutes appropriate use. Our
knowledge about the weapons has increased, and with that knowledge came the realization
that the set of Conducted Energy Device (CED) guidelines developed in 2005 needed to be
updated.

We would like to offer our thanks to Bernard Melekian, director of the COPS Office, for
recognizing the importance of updating the ECW guidelines. Mora Fiedler, our program

manager, was enthusiastic and helpful as we planned the various components of this project.

We thank those police chiefs and other professionals who were able to join us for the
Guidelines for Policy and Practice Executive Session held in Philadelphia, August 2010 (see
Appendix A for a list of all attendees). We want to recognize and thank Chuck Ramsey,
police commissioner of Philadelphia, who hosted the meeting and worked with us to identify

many of the key issues for the meeting’s agenda.

We would particularly like to thank the following presenters: Dr. Alex Eastman, M.D., who
shared his expertise as a trauma surgeon and a reserve tactical officer with the Dallas Police
Department; Bruce Taylor, Ph.D., of the National Opinion Research Center and former
PERF director of research, who discussed his research into the effects of ECW use on injuries
to officers and subjects; Scott Greenwood of the American Civil Liberties Union, who
provided the meeting participants with insight on policy based upon his work with several
police agencies; and Doug Klint, president and general counsel of TASER International, Inc.,
who answered questions about his company’s products.

2011 Electronic Control Weapon Guidelines 45) Acknowledgments



We are especially grateful to those who participated in the working group the day after the
executive session. This group spent a day working with PERF and COPS staffers to amend
the 2005 guidelines and develop new ones, and then participated in several reviews of the
draft guidelines. Members of the group included: Dr. Geoff Alpert, University of South
Carolina; Brett Chapman, social science analyst at the National Institute of Justice; Alan
Clarke, assistant commissioner of the New South Wales (Australia) Police Force; Dr. Alex
Eastman, Dallas Police Department; Josh Ederheimer, then captain of the Washington, D.C.,,
Metropolitan Police Department and now principal deputy director at the COPS Office;
Mike Federico, staff superintendent of the Toronto Police Service; Mora Fiedler, senior

social science analyst at the COPS Office; Mark Fisher, captain of the Philadelphia Police
Department; John Gnagy, executive director of the National Tactical Officers Association;
Fran Healy, lieutenant with the Philadelphia Police Department; Will Johnson, assistant chief
of the Arlington (Texas) Police Department; Marc Joseph, deputy chief of the Las Vegas
Metropolitan Police Department; Bill Lansdowne, chief of the San Diego Police Department;
Robert Lehner, chief of the Elk Grove (California) Police Department; Marcus Martin, an
officer of the Las Vegas Metropolitan Police Department; Charles McClelland, chief of the
Houston Police Department; Ken Miller, deputy chief of the Charlotte-Mecklenberg Police
Department; Kenton Rainey, chief of the Bay Area Rapid Transit Police Department; Tom
Streicher, chief of the Cincinnati Police Department; Mark Warren, major of the Baltimore
County Police Department; Jordan Watts, director of the Legal Bureau, Baltimore County
Police Department; and Mick Williams, superintendent of the Victoria (Australia) Police.

Three individuals provided significant advice regarding the design of the project and the
draft of this publication: Josh Ederheimer, Will Johnson, and Mark Warren. These leaders
performed much of the original work on the 2005 CED guidelines when they worked at
PERF and contributed their expertise to the effort to produce the new 2011 guidelines.

We also want to acknowledge Lorie Fridell, a professor at the University of South Florida,
and Greg Meyer, retired captain of the Los Angeles Police Department, who provided advice
that helped to produce better guidelines.

2011 Electronic Control Weapon Guidelines 46) Acknowledgments



Finally, I would especially like to recognize the contributions of PERF staff who worked
tirelessly on this project. Jerry Murphy, the project director, along with Molly Griswold and
Debra Hoftmaster worked together to verse all aspects of the project, including the survey, the
executive session, and this publication. Craig Fischer reviewed drafts and offered thoughtful
editing. Bruce Kubu and Nate Ballard were invaluable to the survey process, providing
support with the design and administration of the survey. Bill Tegeler helped with survey
design and the drafting of guidelines. Kevin Greene helped to coordinate the conference and
provide organizational assistance. PERF Fellow Jeff Egge (Minneapolis Police Department)
uncovered critical information about ECWs and enthusiastically lent his experience as a

police sergeant and planner to whatever project task needed his attention.

Chuck Wexler
Executive Director

Police Executive Research Forum

2011 Electronic Control Weapon Guidelines 47)» Acknowledgments



Introduction

n 2005, the Police Executive Research Forum (PERF), with support from the

U.S. Department of Justice Office of Community Oriented Policing Services (COPS
Office) produced a set of guidelines for the use of Conducted Energy Devices (CEDs).
Many law enforcement agencies adopted the guidelines. In the years that followed, however,
new information became available about how the weapons were being used, and controversy
about CED safety continued. In 2010, PERF again received support from the COPS Office
to revise the 2005 guidelines to reflect the most up-to-date knowledge regarding CED use
and safety.

In the updated guidelines that follow, we changed the name of the weapons from CEDs to
Electronic Control Weapons (ECWs) to reflect the reality that these tools are less-lethal
weapons that are meant to help control persons who are actively resisting authority or

acting aggressively.

ECWs are a popular tool among police and are increasingly being used in law enforcement
agencies across the United States. Thousands of American police agencies have purchased
ECWs for their officers, and industry representatives report that more than 15,500 law
enforcement agencies in more than 40 countries are using ECWs (TASER 2010).

The rapid adoption and deployment of ECWs by law enforcement during the past five

years have been accompanied by a number of benefits and controversy. Regarding the latter,

a number of deaths have occurred proximate to the use of ECWs, resulting in concern

about the limitations of the weapon. As a result, a significant amount of research has been
conducted during the past several years by medical experts and other professionals to assess
the injury risks associated with the use of ECWs. At the same time, police departments have
reported that overall injury rates among suspects and officers have declined since they started
using ECWs. In fact, PERF completed a study for the National Institute of Justice that found
empirical support for those claims (Taylor et al. 2009).

Even among law enforcement agencies that adopted either the 2005 guidelines or similar
policies that impose limits on the circumstances in which officers should use ECWs, some
agencies are still considering whether they should further restrict their officers’ use of these
weapons in light of other developments. In 2009, TASER International, Inc., the leading

manufacturer of ECWs, issued a training bulletin changing the recommended target area
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for ECWs away from the subject’s chest. This advisory prompted police agencies to revisit
their policy and training guidelines for ECW use. Court decisions also have caused agencies
to continually review their policies, training, and oversight of ECWs to stay up-to-date with

developments in the field.

The Project

The 2011 ECW guidelines are based on information gathered from interviews with police
chiefs and other subject-matter experts, a 2010 PERF national survey of more than 190 law
enforcement agencies that included questions about their use-of-force policies, and interviews
with officials from a number of agencies that had experienced two or more deaths in the

past five years that were considered “proximate to the use of an ECW.” Most importantly,

on August 3,2010, PERF convened an executive session in Philadelphia that focused on
ECW policy and practice. At that meeting, a cross section of 150 persons—police executives
and practitioners of various ranks, authorities on use of force, medical doctors, attorneys, and
researchers (see Appendix A)—discussed the findings of current ECW research, shared the
experiences of police departments using ECWs, and identified additional challenges and issues

for police executives as they maintain or consider the deployment of ECWs in their agencies.

On August 4, a working group of 25 executive session participants (see Appendix B)—
including representatives of various ranks and positions in law enforcement agencies—spent

a second day reviewing and modifying the 2005 guidelines, relying on the information
presented at the previous day’s conference and their considerable expertise with ECWs

and use of force. Every effort was made to consider the views of all contributors and to
incorporate the most up-to-date information and research findings. While the working

group did not reach a unanimous recommendation for each guideline, in every instance it did
achieve strong consensus and produced the new set of guidelines contained in this report. The
new 2011 guidelines do not necessarily reflect the individual views of each participating law
enforcement agency or the U.S. Department of Justice.

This report presents the revised guidelines, which represent the cumulative knowledge,
experience, and expertise of police, medical, and legal professionals who shared their ideas
and concerns. The Background Information section summarizes PERFE’s 2010 ECW survey
results and highlights medical research and legal developments related to ECWs. A revised

Glossary is also included.
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Guiding Principles for ECWs

ERF recognizes that a large majority of police agencies have a successful history of ECW

use, and the vast majority of law enforcement officers who use ECWs do so responsibly
to resolve difficult situations. Without ECWs, many officers would have had to use a higher
level of force, which might have increased suspect injuries and deaths. However, the use of

ECWs in some instances has been controversial.

In general, the new guidelines in this report emphasize that ECWs are valuable and useful,
but, like any weapon, they are not harmless, and the potential for injury can be exacerbated
by inappropriate use and deployment of the devices. These guidelines are based on an

understanding that the ECW is an essential part of an officer’s toolbox in many police agencies.

The 2011 guidelines retain many of the original protocols from 2005, although there are some
noteworthy differences. The substance of several guidelines has been changed, and there have
been deletions, additions, and consolidations. The 2011 ECW guidelines are organized into
six categories:

1. Agency Policy

2. 'Training

3. Using the ECW

4. Medical Considerations

5. Reporting and Accountability

6. Public Information and Community Relations

This information is meant to guide agencies as they consider how ECWs will be used in use-
of-force scenarios. The guidelines are not standards or mandatory rules, and agencies should
develop policies and training specific to their organizational needs. Agencies are encouraged

to seek as much information as possible, including manufacturers’ product warnings, when

considering how and when to use ECWs.
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The guidelines cannot anticipate every type of incident that officers may encounter. Law
enforcement personnel must consider the rapidly changing dynamics of any situation, which
is why the language of the guidelines is flexible. Agency personnel must always consider the
totality of the circumstances when applying the guidelines. In certain situations, exigent
circumstances may outweigh the recommendation of a specific guideline. Personnel should

always be able to articulate the justification for going outside of agency policy or training.

Although law enforcement agencies have been using some variation of ECWs for more than
30 years, they are still a relatively new weapon for most officers. The number of agencies using
them, and the number of ECWs in these agencies, has increased dramatically in just five years.
As police agencies across the United States and in other nations gain more experience with
ECWs, new information may alter how they use these weapons. The firsthand experiences

of agencies, medical research, and legal developments may necessitate that PERF and other
organizations again modify guidelines and model policies at some point in the future.

The 2011 guidelines are based on a set of principles that foster the responsible and
accountable use of ECWs, while recognizing that they are an appropriate tool for officers who
must resort to use of force. These guiding principles are the following:

1. ECWs should be considered less-lethal weapons.

2. ECWs should be used as a weapon of need, not a tool of convenience.

3. Officers should not over-rely on ECWs in situations where more effective and less risky
alternatives are available.

4. ECWs are just one of a number of tools that police have available to do their jobs, and

they should be considered one part of an agency’s overall use-of-force policy.

5. In agencies that deploy ECWs, officers should receive comprehensive training on when

and how to use ECWs.

6. Agencies should monitor their own use of ECWs and should conduct periodic analyses
of practices and trends.

7. Agencies should consider the expectations of their community when developing an
overall strategy for using ECWs.
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Policy and Training Considerations

PERF believes that ECWs, when used appropriately and with a full understanding of their
risks, are a useful weapon that can effectively help to resolve serious situations. ECWs can
reduce the need for other force options and can enable officers to subdue actively resisting or

aggressive subjects while lowering the rates of injury to law enforcement officers and subjects.

At the same time, ECWs are not harmless or risk-free, and ECWs should not be used in
situations where alternative options, including other types of force or verbal de-escalation
techniques, are more appropriate. Furthermore, ECWs do not always work as intended, so
officers must be prepared to consider and exercise other force options when the ECW is not
having its intended effect or continued use will endanger the subject.

ECWs are one of the newer force options for agencies to consider, and in all likelihood
other weapons will become available in coming years. No weapon is a panacea for officers,
and no weapon should be used at the expense of diminishing the fundamental skills of
communicating with subjects and de-escalating tense encounters. When feasible, officers

should use non-force options before using an ECW or other force options.

Agencies should not consider ECWs in isolation. Because ECWs and other force techniques
and weapons have their own advantages and disadvantages, agencies should adopt a use-of-force
policy that integrates ECWs with all other available force options to ensure officers contemplate
all possibilities when considering any use of force. The comprehensive use-of-force policy
should recognize that ECWs—as “less-lethal” and not “nonlethal” weapons—have the potential

to result in a fatal outcome even when used in accordance with policy and training.

Risks Associated with ECWs

Knowledge of the effects of ECWs is changing rapidly as agencies gain experience with

the weapons and as researchers examine their effects on officer and subject injuries. Police
executives need to be aware of several factors relating to ECW technology and how ECWs
are used by officers. The 2011 guidelines have been modified to reflect these factors, and the

reasons for these particular new guidelines are explained here.
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ECW Technology: Discontinuation of automatic cut-off feature may be problematic

Difterences in the technology of particular ECW models can have policy implications. For
example, the TASER X26® is different from some versions of the previous model, the TASER
M26®. In early models of the M26, the activation cycle stopped at the five-second mark, while
later models of the M26 and X26 can extend the activation for more than five seconds as long
as the officer continually pulls the trigger. Both police executives and officers need to be aware
of these differences, so that policy and training can incorporate these distinctions. At the 2010
meeting in Philadelphia, a number of police executives, based on first-hand experiences in their
agencies, expressed concern that these differences may not be apparent to all officers, especially
if they rarely use ECWs or transitioned from one model to another. As such, training for
officers transitioning from earlier M26 versions to the more recent M26 or X26 model should
emphasize that the newer model will continue to apply an electrical charge as long as the

officer continues to depress the trigger.

Medical Considerations: Repeated or multiple applications may increase risk of death

It is important to recognize that ECWs have been cited by medical authorities as a cause of,
or contributing factor in, some deaths.! A number of factors appear to be associated with fatal
and other serious outcomes. These factors include how the ECW was used and the physical
or medical condition of the subject who received an ECW application. Indeed, in July 2010
the American Academy of Emergency Medicine issued a Clinical Practice Statement advising
physicians that they should consider additional evaluation and treatment for individuals who

experienced an ECW application longer than 15 seconds (Vilke et al. 2010).

Although causation factors are not clear, the most common factors that appear to be
associated with fatal and other serious outcomes include 1) repeated and multiple
applications, 2) cycling time that exceeds 15 seconds in duration, whether the time is
consecutive or cumulative, and 3) simultaneous applications by more than one ECW. Officers
must be trained to understand that repeated applications and continuous cycling of ECWs

may increase the risk of death or serious injury and should be avoided.

1 See Amnesty International 2008b, which details more than 35 such cases based on autopsy reports.
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Informed and Accountable Use of ECWs

Because ECWs are a relatively new weapon for most law enforcement officers, it is important
for law enforcement agencies to continue to monitor and track how ECWs are used and
maintain this comprehensive information to monitor agency-wide trends over time. This
information should also be used to determine whether some officers are using ECWs more
frequently or in a different manner than their fellow officers and if the uses are legitimate.
Whenever possible, agencies should work collaboratively to collect and analyze information
about ECW use to allow for comparisons across agencies. Furthermore, to evaluate ECWs as
one element of a use-of-force strategy, law enforcement agencies ideally should gather such
information for all force options.

When developing ECW policies, training, and deployment strategies, agencies should
consult with one another to learn from each others’ experiences. The U.S. Department of
Justice has conducted research into ECWs, and those research reports may contain valuable
information. In addition, police officials in Canada, the United Kingdom, and Australia

may be able to provide guidance based on their experiences with ECWs. In the United
Kingdom, for example, the Home Office and the Association of Chief Police Officers have
done considerable work on ECWs. Agencies also should consider consulting with ECW
manufacturers who may be able to provide technical information about their products.
However, when an agency has questions about policy or training, or whether to implement or
modify an ECW program, it should not rely solely on manufacturers for information.

To maintain good community engagement and support for law enforcement, agencies should
involve community officials, leaders, and residents (including prosecutors, civil rights advocacy
groups, medical professionals, mental health advocates, lawmakers, and interested community
members) in the development of policy and accountability systems. After an ECW program is
launched, these efforts should continue with community outreach programs to educate residents
about ECWs, the reasons for adopting the weapons, their advantages and disadvantages when
compared to other weapons, the risks posed by their use, how the agency intends to use them,

and accountability systems that will be used to monitor use and collect information.
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Conclusion

In a short time, ECWs have had a significant influence in American law enforcement agencies.
Perhaps no other weapon has had such a dramatic impact. When used appropriately with a

tull understanding of their risks, ECWs are useful weapons that can effectively help officers to
resolve serious situations. ECWs can reduce the need for more dangerous weapons and lower
officer and subject injury rates, but they are not harmless and their usefulness has limitations.
While the vast majority of police agencies have had tremendous success with the weapon, in
some instances it appears that officers are using the ECW inappropriately or too frequently.

As more and more officers are armed with this weapon, police executives should ensure the
responsible and accountable use of ECWs. The 2011 guidelines promote this goal, reflecting
best practices and the recommendations of seasoned police officials, medical professionals,
risk management authorities, and use-of-force experts. By considering the guidelines when
developing agency policy and training, police agencies can promote the use of an effective law

enforcement tool while minimizing the opportunity for negative outcomes.

The guidelines reflect what we learned in 2010. If the last five years are any indication, we can
expect to see new research and laws that will shape policy guidelines in the future. It is vitally
important that police agencies stay well informed of new developments that will help further

refine use of this essential weapon.
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Electronic Control Weapon Guidelines

Agency Policy

1.

Agency personnel must always consider the totality of the circumstances when

applying the guidelines. In certain situations, exigent circumstances may outweigh the
recommendation of a specific guideline. Personnel should always be able to articulate the
justification for going beyond agency policy or training.

Agencies should develop policies and training curricula for ECWs that are integrated
with the agency’s overall use-of-force policy.

Agencies should work to share and disseminate information regarding their respective
ECW policies and training to foster better cooperation and coordination during joint
law enforcement responses or operations. When possible, agencies should enter into a

memorandum of understanding to develop joint ECW policies, protocols, and training.

Agencies should consult with local medical personnel to develop appropriate police-
medical protocols for medical evaluation and removal of ECW probes following subjects’
exposure to ECW application.

Agencies should consider adopting brightly colored ECWs (e.g., yellow), which may
reduce the risk of escalating a force situation because they are plainly visible and thus
decrease the possibility that a secondary unit will mistake the ECW for a firearm.
(Note: Specialized units [e.g., SWAT units] may prefer dark-colored ECWs for tactical

concealment purposes.)

Personnel should keep ECWs in a weak-side holster and should train to perform a weak-
hand draw or cross-draw to reduce the possibility of accidentally drawing and/or firing a
sidearm. Transitioning the ECW to the strong hand after drawing with the weak hand
should be allowed.

If agencies permit personnel to use privately owned ECWs on duty, policy should dictate
specifications, regulations, qualifications, etc. The privately owned ECWs should be
registered with the agency.
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Training

8. Before any agency personnel (e.g., officers, jail personnel, auxiliary/reserve officers, civilian
staff) are armed with ECWs, they should receive all mandated training and achieve all
qualification requirements.

9. Agencies should use scenario- and judgment-based training that recognizes the
limitations of ECW application and the need for personnel to be prepared to transition
to other force options as needed.

10. Agencies should not rely solely on training curriculum provided by an ECW
manufacturer. When they do use the curriculum, agencies should ensure the
manufacturer’s training does not contradict agency use-of-force policies and values.
Agencies should ensure that their ECW curricula are integrated into their overall use-of-
force training curriculum.

11. Agencies should be aware that exposure to ECW application during training could result
in injury to personnel and is not recommended. Any agency that does include ECW
application as part of training should not make it mandatory for certification, and should

ensure that safety protocols are rigorously followed.

12. ECW recertification should occur at least annually and should consist of physical
competency and weapon retention, agency policy including any changes, technology
changes, and reviews of local and national trends in ECW use. Recertification should also

include scenario-based training.

13. Personnel should be trained to use an ECW for one standard cycle (five seconds) and
then evaluate the situation to determine if subsequent cycles are necessary. Training
protocols should emphasize that multiple applications or continuous cycling of an ECW
resulting in an exposure longer than 15 seconds (whether continuous or cumulative) may

increase the risk of serious injury or death and should be avoided.

14. Training protocols should emphasize the risk of positional asphyxia, and thus officers
should be trained to use a restraint technique that does not impair the subject’s respiration

tollowing an ECW application.
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15.

16.

17.

18.

19.

20.

Personnel should be trained that when a subject is armed with an ECW and attacks

or threatens to attack a police officer who is alone, the officer must defend himself or
herself or take actions to avoid becoming incapacitated and risking the possibility that the
subject could gain control of the officer’s firearm. However, if multiple officers are present,
a subject’s attack with an ECW against one officer should not in and of itself cause a

deadly-force response by other officers.

Agencies’ policy and training should discourage the use of the drive stun mode as a pain
compliance technique. The drive stun mode should be used only to supplement the probe
mode to complete the incapacitation circuit, or as a countermeasure to gain separation
between officers and the subject so that officers can consider another force option.

Personnel should be trained to attempt hands-on control tactics during ECW application,
including handcuffing the subject during ECW application (i.e., handcuffing under
power). Training should emphasize that personnel who touch a subject during ECW
application will not receive exposure to the electrical charge, so long as caution is taken
not to touch the subject along the circuit (i.e., between the locations of the two probes).

Command staff, supervisors, and investigators should receive ECW awareness training

appropriate to the investigations they conduct and review.

If an agency uses more than one model of ECWs, training should emphasize the

differences in the various models (e.g., duration of cycle, optimal probe spread).

In addition to providing an overview of ECWs, agencies should provide ECW awareness
training to personnel who are not certified to carry the devices and emphasize their
responsibilities. The training should also cover situations such as attempting to handcuff
subjects during ECW application and transitioning to other force options.
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Using the ECW

21.

22.

23.

24.

25.

26.

27.

28.
29.

Personnel should use an ECW for one standard cycle (five seconds) and then evaluate the
situation to determine if subsequent cycles are necessary. Personnel should consider that
exposure to the ECW for longer than 15 seconds (whether due to multiple applications
or continuous cycling) may increase the risk of death or serious injury. Any subsequent
applications should be independently justifiable, and the risks should be weighed against

other force options.

A warning should be given to a subject prior to activating the ECW unless doing so
would place any person at risk. Warnings may be in the form of verbalization, display,

laser painting, arcing, or a combination of these tactics.

When feasible, an announcement should be made to other personnel on the scene that an

ECW is going to be activated.

Personnel should not intentionally activate more than one ECW at a time against a

subject.

ECWs should be used only against subjects who are exhibiting active aggression or
who are actively resisting in a manner that, in the officer’s judgment, is likely to result in
injuries to themselves or others. ECWs should not be used against a passive subject.

Fleeing should not be the sole justification for using an ECW against a subject. Personnel
should consider the severity of the offense, the subject’s threat level to others, and the risk
of serious injury to the subject before deciding to use an ECW on a fleeing subject.

ECW:s should not generally be used against pregnant women, elderly persons, young
children, and visibly frail persons. Personnel should evaluate whether the use of the
ECW is reasonable, based upon all circumstances, including the subject’s age and
physical condition. In some cases, other control techniques may be more appropriate as
determined by the subject’s threat level to others.

Personnel should not intentionally target sensitive areas (e.g., head, neck, genitalia).

ECWs should not be used on handcuffed subjects unless doing so is necessary to prevent
them from causing serious bodily harm to themselves or others and if lesser attempts of

control have been ineffective.
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30. ECWs should not be used against subjects in physical control of a vehicle in motion (e.g.,
automobiles, trucks, motorcycles, AT Vs, bicycles, scooters).

31. ECWs should not be used when a subject is in an elevated position where a fall may

cause substantial injury or death.

32. ECWs should not be used in the known presence of combustible vapors and liquids or
other flammable substances including alcohol-based Oleoresin Capsicum (O.C.) spray
carriers. Agencies utilizing both ECWs and O.C. spray should use a non-combustible
(e.g., water-based) spray.

33. ECWs can be effective against aggressive animals. Policies should indicate whether use

against animals is permitted.

Medical Considerations

34. Personnel should be aware that there is a higher risk of sudden death in subjects under

the influence of drugs and/or exhibiting symptoms associated with excited delirium.

35. When possible, emergency medical personnel should be notified when officers respond to

calls for service in which they anticipate an ECW application may be used against a subject.

36. All subjects who have been exposed to ECW application should receive a medical
evaluation by emergency medical responders in the field or at a medical facility. Subjects
who have been exposed to prolonged application (i.e., more than 15 seconds) should
be transported to an emergency department for evaluation. Personnel conducting the
medical evaluation should be made aware that the suspect has experienced ECW
activation, so they can better evaluate the need for further medical treatment.

37. All subjects who have received an ECW application should be monitored regularly
while in police custody even if they received medical care. Documentation of the ECW
exposure should accompany the subject when transferred to jail personnel or until the

subject is released from police custody.

38. ECW probes should be treated as a biohazard. Personnel should not remove ECW
probes from a subject that have penetrated the skin unless they have been trained to do so.
Only medical personnel should remove probes that have penetrated a subject’s sensitive
areas or are difficult to remove.
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Reporting and Accountability
39. ECWs should be regulated while personnel are off duty under rules similar to those for
service firearms (including storage, transportation, use, etc.).

40. A supervisor should respond to all incident scenes where an ECW was activated.

41. When possible, supervisors should anticipate on-scene officers’use of ECWs and should
respond to calls for service that have a high propensity for the use of an ECW.

42. A supervisor should conduct an initial review of each ECW activation, and every instance
of ECW use, including unintentional activation, should be documented.

43. Agencies should initiate force investigations when any of the following factors is involved:
— A subject experiences a proximity death or serious injury following ECW application
— A subject experiences prolonged ECW application (longer than 15 seconds)
— The ECW appears to have been used in a punitive or abusive manner
— There appears to be a substantial deviation from ECW training or policy

— A subject in an at-risk category has been subjected to application (e.g., young children,
individuals who are elderly/frail, pregnant women, and any other activation as

determined by a supervisor)

44. Every ECW-related enhanced force investigation (and when possible every preliminary

investigation) should include:
— Interviews of the subject and all officers who discharged their ECWs
— Location and interviews of witnesses (including other officers)

— Forensic quality photographs (including a ruler to show distances) of subject and
officer injuries

— Photographs of cartridges/probes
— Collection of ECW cartridges, probes, data downloads, car video, confetti tags

— Copies of the ECW data download

— Other information as indicated in Reporting and Accountability Guideline #50
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45.

46.
47.

48.

49.

50.

When reviewing downloaded ECW data, supervisors and investigators should be aware
that the total time of activation registered on an ECW may not reflect the actual duration
of ECW application on a subject.

ECW activations should be tracked in the agency’s early intervention system (EIS).

Agencies should periodically conduct random audits of ECW data downloads and
reconcile use-of-force reports with recorded activations. Agencies should take necessary

action as appropriate when inconsistencies are detected.

Audits should be conducted to verify that all personnel who carry ECWs have attended

initial and recertification training.

Agencies should collect and analyze information to identify ECW trends. Agencies may
include display, laser painting, and arcing of weapons to measure prevention/deterrence
effectiveness. Agencies should periodically analyze ECW statistics and make them
available to the public.

Agencies should collect the following information about ECW use:
— Date, time, location of incident

— The use of display, laser painting and/or arcing, and whether those tactics deterred a

subject and gained compliance

— Identifying and descriptive information and investigative statements of the subject
(including membership in an at-risk population), all personnel firing ECWs, and all

witnesses
— The type and brand of ECW used

— The number of ECW activations, the duration of each cycle, the duration between
activations, and (as best as can be determined) the duration that the subject received

applications
— Level of aggression encountered
— Any weapons possessed by the subject
— The type of crime/incident the subject was involved in
— Determination of whether deadly force would have been justified

— The type of clothing worn by the subject
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— The range at which the ECW was used

— The type of mode used (probe deployment or drive stun)

— The point of probe impact on a subject with the device in probe mode

— The point of impact on a subject with the device in drive stun mode

— Location of missed probe(s)

— Terrain and weather conditions during ECW use

— Lighting conditions

— The type of cartridge used

— Suspicion that subject was under the influence of drugs (specify if available)
— Medical care provided to the subject

— Any injuries incurred by personnel or the subject

Public Information and Community Relations

51. Law enforcement agencies should conduct neighborhood programs that focus on ECW
awareness training, which should be part of any citizen’s training academy program.

52. Agencies’ public information officers should receive extensive training on ECWs so they
can better inform the media and the public about the weapon. Members of the media
should be briefed on agencies’ policies and use of ECWs.

53. ECW awareness should extend to law enforcement partners such as local medical
personnel, citizen review boards, medical examiners, mental health professionals, judges,

and local prosecutors.
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Background Information

PERF’s 2010 Survey: What Is the State of the Field Regarding
ECW Use?

To gather information about current policy, practice, and training on ECWs, PERF
conducted a survey of its member law enforcement agencies as well as an additional 50
agencies (n=346) that were surveyed during the 2005 project to develop the original guidelines.
A total of 194 (56%) agencies from the United States and Canada responded, representing
cities, counties, states, and a few smaller municipalities. The survey was conducted during a
four-week period in the summer of 2010. Highlights of the survey results are presented below.

The majority of the responding agencies (90%) were using ECWs and, to be more specific, one
of several models developed by TASER International, Inc.? The number of ECWs in agencies
ranged from a low of two to a high of 4,479. ECWs were being carried by patrol officers,
supervisors, traffic officers, detectives, SWAT officers, school resource and crisis intervention
officers, and civilian employees. In most agencies, ECWs were assigned to individual officers,
while a smaller number of agencies distributed ECWs to officers at the beginning of a shift.

Activation Rate o
Activations Per ECW (2009)
In 2009, the number of ECW activations in _ )

; . » 0t00.19 activations 63 agencies
responding law enforcement agencies ranged o _
from O to 473.3 The ECW activation rate > 0.200.39 activations 45 agencies
(the number of activations per ECW per > 0.4t00.59 activations 27 agencies
year) ranged from O to 3.18, with a median > 0.6t00.79 activations 7 agencies
activation of 0.25 and a mean of 0.38. > 0.8100.99 activations 2 agencies
As illustrated by the chart on the right, the > > 1activation 10agendies
majority of reporting agencies had relatively > >2activations 2 agencies
low activation rates, which averaged less than > > 3activations 1agency
once a year per ECW.

2 Of the agencies using ECWs, 90% reported using the TASER X26 model.
3 157 agencies of the 194 were able to provide the number of activations recorded in 2009.
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Written Policy and Procedure

Approximately half of the agencies that responded to the PERF survey included their ECW
policy as part of their use-of-force policy, while slightly fewer than half had a separate or
stand-alone policy.

The placement of ECWs on the use-of-force continuum varied somewhat among agencies.*
Most placed ECWs in the intermediate range on the continuum, either equal to or just
below chemical incapacitants, chemical/kinetic hybrids, and strikes/batons. Only a few
agencies had ECWs directly beneath deadly force. At the low end of the force spectrum,
only a few agencies had ECWs equal to control holds. A significant majority allowed the
ECW to be used when officers encountered active resistance (80%) or aggressive resistance
(91%). A much lower number of agencies (7%) allowed the use of an ECW when an officer
encountered passive resistance—a use that the 2005 guidelines recommended against, as do

the new 2011 guidelines contained in this report.

We asked participating agencies whether their written policy provided guidance in a variety of
circumstances that officers might encounter in their interactions with suspects or other persons.
Overall, there was significant variation in the extent to which agencies provided guidance.

For example, in situations involving persons with a mental, physical, or developmental disability,
slightly fewer than half of reporting agencies indicated that their written policy discouraged the
use of ECWs against these persons. In circumstances involving an elderly person or a juvenile,
a person under the influence of drugs or alcohol, or a person threatening suicide, closer to
two-thirds of the agencies indicated that their written policy provided guidance that strongly

discouraged the use of an ECW on these individuals except in exigent circumstances.

The circumstance that was addressed most often in written policy pertained to the use of
an ECW on a handcuffed subject. Seventy-one percent of agencies strongly discouraged the
use of ECWs against a handcuffed subject except in situations where the subject was acting

aggressively or to prevent injury to the subject, the officer, or others.

In situations where deadly force is appropriate, most agencies indicated that the use of the

less-lethal ECW is at the discretion of the officer.

4 Anumber of agencies indicated that they were no longer using the use-of-force continuum.
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Agencies reported that they used or consulted a variety of resources in the development of
their policies. The most frequently cited external resources were the ECW manufacturer
and professional law enforcement organizations. Medical professionals, prosecutors, political
leaders, and citizen groups were consulted less often.

Training

All agencies that responded to the survey required officers to be certified before they could
use ECWs. However, the number of hours of training required for certification varied
widely—from 2 to 40 hours, with 8 hours the block of time most often reported. The majority

of agencies required recertification, and most of those required recertification annually.

We also asked about the practice, employed by some law enforcement agencies but not
recommended by the guidelines, of requiring exposure to an ECW during training. Fewer
than one-fourth of the agencies required exposure, but more than half permitted exposure on
a voluntary basis. Officer injuries as a result of such ECW activations were reported by 13%
of the agencies.

The majority of agencies used an ECW curriculum that was a combination of law
enforcement agency and manufacturer training, and most agencies covered similar topics in
their training, including excited delirium, de-escalation techniques, crisis intervention, and
recognition of medical or mental illness or disability.

The survey also found that most agencies were specific about how the ECW must be carried,
and the majority required officers to carry the ECW on their weak side.

Activating the ECW

Most agencies do not specify the maximum number of cycles that an officer can administer
during an interaction with a subject, nor do those agencies specify the duration of each
cycle. However, of those agencies that do provide such guidance in their written policy, the
maximum number of cycles is three and the duration of each cycle is five seconds.

The most frequently recommended target areas when using the weapon in the probe mode are
the back and lower body; in the drive stun mode, it is the lower body, extremities, and the back.
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Accountability and Reporting

The survey included a number of questions to assess what occurs after an ECW is used
against a subject. Medical care is generally required after an application, including response
by fire service or EMS personnel to the scene and/or a physician assessment at a hospital/
medical facility. After an application, most agencies require officers to complete some type
of report. The survey results indicated that 91% of agencies require a use-of-force report and
31% require a specialized ECW report. Approximately 70% of reporting agencies require

a supervisor to respond to the scene, and 97% routinely require a supervisor to review the
application. A variety of evidence is collected after an application, including photographs
of suspect injuries; downloading of data from the ECW; and collection of patrol car videos,
probes/darts, and the confetti tags that eject from an ECW to facilitate identification of
which cartridge was used at a specific location. Most agencies conduct annual analyses of
ECW applications, and most conduct ECW inspections and data audits.

What Is the Medical Evidence Regarding the Effects of ECWs?

Initially, the ECW was introduced to law enforcement as a low-risk device that could be
used as a substitute for lethal force and save lives. This less-lethal tool would allow officers
to control unruly subjects and minimize injuries to offenders and officers. While there is
considerable evidence that deployment of ECWs is associated with reductions in officer and
offender injuries (Taylor et al. 2009), adverse effects related to the use of ECWs have also

been documented, including injuries from the probes and injuries from falls.

In addition, the debate involving deaths following the use of ECWs continues to generate
concern among law enforcement officials and the public. From June 2001 to August 31, 2008,
351 persons in the United States died after being subjected to ECW activations by police,
according to Amnesty International USA (2008a). “In most cases coroners have attributed the
deaths to other causes, such as drug intoxication or ‘excited delirium,” Amnesty International
said. “However, in at least 50 cases, coroners are reported to have listed the Taser as a cause

or contributory factor in the death.” The human rights group said “safety research to date

has not answered the question of what role Taser shocks may be playing in these deaths” but
expressed concern that ECWs are being used excessively “as tools of routine force” (Amnesty
International 2008b).
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At least one independent study looked at the cardiac effect of the TASER X26 and its
relationship to delayed or sudden cardiac arrest in normal adults. The study found that “it is
highly unlikely that the TASER X26 can cause ventricular fibrillation minutes to hours after
its use through direct cardiac effects of the electric field generated by the TASER” (Ideker and
Dosdall 2007).

Other studies have considered other underlying medical conditions that were identified in
individuals who died subsequent to the use of an ECW. In a study using methamphetamine-
intoxicated sheep as the test population, there was no incidence of ventricular fibrillation after
the animal was subjected to an ECW application (Dawes et al. 2010).

Other researchers have looked at the physiologic effects of the ECW on individuals after
exercise and on intoxicated individuals. Using adult subjects and healthy volunteers, these

studies did not report any adverse physiologic reactions in the test subjects (Vilke et al. 2009;
Moscati et al. 2010).

Real-World ECW Application Studies

One of the major considerations in reviewing the medical literature is that much of the
existing work is laboratory-based and not necessarily reflective of conditions in the field. The
tollowing are summaries of recent studies of “real-world” applications of ECWs during actual
use-of-force incidents.

A 15-month study of police activations of ECWs was conducted in 2004 in a large U.S.
city to examine police compliance with policies regarding proper ECW use and to track
any associated medical events following ECW applications. Researchers documented 426
applications during the study period and recorded one death, attributed to lethal toxic
hyperthermia. The study concluded that by using ECWs, officers avoided the use of lethal
force in a significant number of instances (Eastman et al. 2008).
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A 2008 study funded by the National Institute of Justice examined ECW use by law
enforcement officers during interaction with suspects. Six law enforcement agencies
participated in the study, which included a mandatory physician review of police and medical
records following every ECW activation against a subject. During a 36-month period,
approximately 1,200 incidents were reviewed. The study reported that “more than 99% of
subjects do not experience significant injuries after conducted electrical weapon use. Two
subjects died in police custody but medical examiners did not find ECW use to be causal or

contributory in either case” (Bozeman et al. 2009).

In 2009, Dr. Jared Strote at the University of Washington Medical Center examined the
medical records of nearly 900 persons who were subjects of an ECW activation by the Seattle
Police Department over a six-year period. According to the study, “less than one percent
required hospital admission for an injury related to the restraint (i.e., ECW) incident. No
deaths occurred, even when patients exhibited signs of excited delirium” (Strote et al. 2010).

According to a report released by the National Institute of Justice (2008), “There is no
conclusive medical evidence within the state of current research that indicates a high risk

of serious injury or death from the direct effects of [ECW ] exposure. Field experience with
[ECW ] use indicates that exposure is safe in the vast majority of cases.” Those findings are
based on a medical panel mortality review of ECW deaths and the panel’s review of currently

available medical research.

In July 2010, the American Academy of Emergency Medicine issued a Clinical Practice
Statement advising physicians to consider additional evaluation and treatment for individuals
who experienced an ECW application longer than 15 seconds (Vilke et al. 2010). This
evidence-based medical advisory indicates that ECW applications longer than 15 seconds
may have effects on the human body that could contribute to serious injury or death. The
advisory also reflects the anecdotal experiences of many agencies that have had ECW
proximity deaths. In many of these instances, the subject received an ECW activation, either

continuously or cumulatively, of longer than 15 seconds.®

6 Telephone and in-person interviews with police agency representatives conducted by PERF staff,
June 15-July 28, 2010.
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What Are the Legal Considerations Associated with ECWs?

As with other litigation involving allegations of excessive force by law enforcement,
courts consider police use of ECWs under the standards set by the U.S. Supreme Court

in Graham v. Connor.” In that landmark 1989 ruling, the Court held that citizens’ claims
of excessive force should be reviewed using the 4th Amendment “objective reasonableness”
standard and “from the perspective of a reasonable officer on the scene, rather than with
20/20 vision of hindsight.”® The Court said that “the calculus of reasonableness must
embody allowance for the fact that police officers are often forced to make split-second
judgments—in circumstances that are tense, uncertain, and rapidly evolving—about the
amount of force that is necessary in a particular situation.”

Case law specific to ECWs is currently developing, and there is little precedent in some
jurisdictions. Police departments need to remain aware of pertinent cases not only in their
own jurisdictions but also across the country. As case law develops, courts are looking to one
another for guidance on ECW issues. As part of our research, PERF reviewed a number of
U.S. Court of Appeals cases relevant to ECWs. These recent cases addressed issues such as
ECW use on a restrained subject, on subjects suspected of a minor offense, and on a woman
known to be pregnant.

Recent Cases in the Ninth Circuit

"Two of the most closely watched and potentially far-reaching ECW cases in recent years have
been in the U.S. Court of Appeals for the Ninth Circuit. The first of these cases came from
the Southern District of California. In Bryan v. MacPherson', an officer stopped plaintiff Carl
Bryan for driving without a seatbelt. Bryan, who had already been pulled over for speeding
earlier in the day, was agitated and stepped out of the vehicle wearing only his boxer shorts and
tennis shoes. It was undisputed that Bryan was “yelling gibberish and hitting his thighs” but
did not verbally threaten the officer, who was standing 20 feet away. Bryan did not attempt to
flee, but the officer saw him take a step toward him. Without warning, the officer activated his
ECW and Bryan fell to the ground, suffering facial contusions and fracturing four teeth.

7 490 U.5.386 (1989).

8 Id.at396.

9 Id.at396-397.

10 608 F.3d 614 and No. 08-55622 (9th Cir. 2010).
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In its opinion, the Ninth Circuit reviewed a number of other cases and studies by medical
professionals and law enforcement research groups that analyzed the nature and quality of an
intrusion when an ECW is used against a subject. The Court noted:

We recognize the important role controlled electric devices like the Taser
X26 can play in law enforcement. The ability to defuse a dangerous situation
from a distance can obviate the need for more severe, or even deadly, force
and thus can help protect police officers, bystanders, and suspects alike. We
hold only that the X26 and similar devices when used in dart-mode constitute
an intermediate, significant level of force that must be justified by the

governmental interest involved.!!

The panel of judges in the Ninth Circuit found that Bryan’s behavior, though erratic, was
nonviolent and he was unarmed. The Court also found that the officer’s use of the ECW was
excessive, as Bryan did not pose an immediate threat to anyone, including the officer. “An
unarmed, stationary individual, facing away from an officer at a distance of fifteen to twenty-
five feet, is far from an ‘immediate threat’ to that officer,” the Court said.'?

Although the Court found that the use of the ECW against Bryan was not reasonable, the
officer was granted qualified immunity in this matter because there was little case law when
the incident occurred (2005) to support the belief that the TASER X26 in probe mode would
constitute an intermediate level of force. Since then, however, a number of changes in the case
law support the ECW as an intermediate level of force. Though the Ninth Circuit recently
refused to rehear the case en banc to reconsider the immunity issue, today the Ninth Circuit

would likely rule differently on the question of officer immunity.

The second Ninth Circuit case of interest came from the District Court for the Western
District of Washington. In Brooks v. City of Seattle, plaintiff Malaika Brooks was issued a
notice of infraction for speeding, and she repeatedly refused the officer’s demand that she
sign the notice.” When ordered from her vehicle, even when shown the officer’s ECW,
Brooks refused to do so and informed officers at the scene that she was pregnant. One officer
took the keys out of the ignition and another used his ECW to drive stun Brooks on the

11 No.08-55622 at 18918 (9th Cir. 2010).
12 Id.at 18920.
13 599 F.3d 1018 (9th Cir. 2010).
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arm, thigh, shoulder, and neck. After each stun, Brooks honked her horn and started to yell.
Officers eventually removed Brooks from the vehicle and handcuffed her.

In its initial 2-1 decision, a three-member panel in the Ninth Circuit found that the use

of the drive stun was not excessive force and that it constituted a “less-than-immediate use
of force, prefaced by warnings and other attempts to obtain compliance, against a suspect
accused of a minor crime, but actively resisting arrest, out of police control, and posing some
slight threat to officers.”™* On September 30, 2010, the Ninth Circuit agreed to hear the case
en banc (by all nonrecused judges on the court), noting that the three-judge panel opinion
shall not be cited as precedent by, or to, any court of the Ninth Circuit.” Police agencies
should be aware of this impending decision and its potential implications on how courts view
the use of the drive stun.

Level of Offense

Several other circuits have reviewed the use of ECWs on subjects in light of the severity

of their suspected crimes and the potential threat they pose to officers. In Brown v. City of
Golden Valley, plaintift Sandra Brown’s husband was stopped when officers suspected him of
driving while intoxicated and she was a passenger in the vehicle.” The Eighth Circuit found
that “it was unreasonable to, without warning, taser a nonviolent passenger who was not
fleeing or resisting arrest and was suspected of a minor, nonviolent crime, because she had
disobeyed two orders to get off the telephone with a 9-1-1 operator.” In this 2009 decision,
the Court noted that “[t]he Taser is a relatively new implement of force, and case law related
to the Taser is developing.”*®

Also in 2009, the Eleventh Circuit decided the case of Oliver v. Fiorino, where Anthony
Oliver appeared to be mentally unstable when officers observed him standing in the median
of a major road, claiming that people were shooting at him." Although initially compliant

with the officers, Oliver began to walk into traffic. An officer discharged her ECW against

14 1d.

15 No. 08-35526 (9th Cir. 2010), available at www.ca9.uscourts.gov/datastore/opinions/2010/10/05/08-355260.pdf
16 547 F.3d 491 (8th Cir. 2009).

17 Id.

18 Id.at495.

19 586 F.3d 898 (11th Cir. 2009).
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Oliver at that time, and she testified that she continued “pulling the trigger until he stayed on
the ground,” cycling it between 8 and 12 times, during which time officers did not attempt

to restrain Oliver. Oliver died later at the hospital and, according to the Court, “[h]is body
temperature rose to 107 degrees and he ultimately died as a result of the Taser shocks.”®

In its decision, the Eleventh Circuit pointed out that “no decision from the United States
Supreme Court, or from this Court, or from the Florida Supreme Court, has clearly
established that an officer’s repeated use of a Taser constituted excessive force under
circumstances like these.” Even so, the Court considered that Oliver did not pose an
immediate threat to officers or others, nor was he suspected of any crime, and concluded that
“the force employed was so utterly disproportionate to the level of force reasonably necessary

that any reasonable officer would have recognized that his actions were unlawful.”*

The Tenth Circuit also ruled in 2007 that the use of an ECW on an individual who was
suspected of a minor offense, and who was not threatening or fleeing, was unreasonable. In
Casey v. City of Federal Heights*, Edward Casey removed his own traffic court file from the
courthouse while he went outside to retrieve money to pay his fine. As Casey walked back
into the courthouse, the officer attempted to stop him. Casey continued to walk, and the
officer tackled him, placing him in an arm-lock and jumping on Casey’s back. Additional
officers arrived, and without warning Casey was subjected to ECW activation and a drive
stun. Officers also “repeatedly banged his face into the concrete,” the Court noted. The Court
refused to grant qualified immunity, and the case was remanded to the District Court for a

determination on the Constitutionality of the use of force.*

In contrast to the above decisions, the Ninth Circuit in 2010 found it was reasonable to

use an ECW on a domestic violence victim who was not suspected of a serious crime but

who exacerbated a tense situation. In Mattos v. Agarano®, officers responded to a domestic
disturbance at the Mattos home. Jayzel Mattos put her hands up when the officer arresting her
husband bumped into her. Upset that she had touched him, the officer used his ECW against

20 Id.at 906.

21 Id.at 907.

22 Id.at 908.

23 509 F.3d 1278 (10th Cir. 2007).
24 Id.

25 590 F.3d 1082 (9th Cir. 2010).
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Mattos for one cycle, and she was arrested for obstructing government operations. The Court
found that although Mattos’s actions did not constitute a serious crime, the officer’s use of the
ECW was reasonable because her actions “exacerbated an already tense and rapidly escalating

situation” where the officers “had an important interest in obtaining immediate control.”?

Use of ECWSs on Restrained Subjects

Other cases have looked at the use of ECWs on restrained individuals. In 2007, the Sixth
Circuit found that ECW use on a restrained, but not handcuffed, subject was “unnecessary
and gratuitous.” In that case, the plaintift fled from officers during a domestic incident

investigation; following the pursuit, he was restrained by one officer while another repeatedly

used her ECW on him.*®

However, the Eleventh Circuit found in two recent cases that ECW use on handcuffed
subjects was not excessive when the subjects continued to resist. In a 2009 case,an ECW
was used on a suspect who was actively resisting while she was in handcuffs and leg
shackles. In Mann v. TASER International, et a/*, Melinda Fairbanks had been smoking
methamphetamine and refused to leave a neighbor’s home. Even after being placed into
handcufts and leg shackles, Fairbanks violently resisted, kicking out a patrol car window and
banging her head on the car. The Court found that the ECW use against Fairbanks was not
excessive, as Fairbanks was violent and aggressive “and the evidence demonstrates that she

730 Fairbanks died later that day from malignant

was clearly a danger to herself and others.
hyperthermia, with a body temperature of 107 degrees; the Court found insufficient evidence

to hold that the ECW was the cause of her death.!

26 Id.at 1088-1089.

27  Roberts v. Mangold, 240 Fed. Appx. 675 (6th Cir. 2007).
28 Id.

29 No.08-16951 (11th Cir. 2009).

30 Id.

31 Id.
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In 2008, the Eleventh Circuit found that ECW use was not excessive when used against

a suspect who resisted by refusing to stand and walk to a patrol car. In that case, Buck/ey .
Haddock*, Jesse Buckley was stopped for speeding and was arrested when he refused to sign
the ticket. While handcuffed, Buckley sat down and refused to walk to the officer’s vehicle,
and the officer applied his ECW three times in drive stun against Buckley. The Eleventh

Circuit cited three key factors in making its decision:

1. The incident occurred on a dark highway with considerable traffic.
2. Buckley was resisting.

3. The officer took several steps to gain compliance prior to applying the ECW.

Although Buckley was handcuffed, the court found that he was not “fully secured” and that
the officer’s “gradual use of force, culminating with his repeated (but limited) use of a taser

[...] was not unconstitutionally excessive.”

TASER Training Bulletin 15.0

In October 2009, TASER International released “Training Bulletin 15.0 Regarding Medical
Research Update and Revised Warnings,” which offered a new preferred target zone for
ECWs. It lowered the recommended target area from “center of mass” to “lower center

of mass” for front shots. By avoiding the chest whenever possible, TASER International
indicated that law enforcement agencies may avoid the “controversy about whether [ECWs]
do or do not affect the human heart.”**

The new recommendation created confusion in the law enforcement community and
heightened concerns about police agencies’ liability. Some law enforcement officials have said
they do not understand why the bulletin was issued, given the manufacturer’s assertion that
the weapon, when used properly, is safe. TASER International contends that the change is
not a new policy and that the recommendation is based on risk management principles, not
medical or safety concerns (2009).

32 No.07-10988 (11th Cir. 2008).
33 Id.
34 Id.
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Many police agencies across the country changed their policies and training to follow the new
instructions to aim at “lower center of mass.” PERE’s survey asked whether agencies were
aware of the bulletin and whether they had made changes to their training or written policy

in response to the new information. All of the responding agencies indicated that they were
aware of the bulletin. As a result, approximately 90% indicated that changes were made to their

ECW certification training, and half of the agencies made changes to their written policy.
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