
1 IN THE FIRST JUDICIAL DISTRICT COURT OF THESTATE OF NEVADA

2 INAND FORCARSON CITY 1¢ = ¢
3 WILLASGGT| tit
#11 NEVADA STATE DEMOCRATIC PARTY, | Case No: Foeontortn
5) aNevada Political Party Committee, | Botan

6 Democratic Party, |
7 v.

S| BoironCommon + | ORDER DENYING DECLARATORY
9|| FRANCISCO V. AGUILAR, in his official | ANPIVUSCTIVEREUIER

Jof| capacity as Nevada Secretary of State, |

n Defendants. |

12

13 This matter came before the Court pursuant to the provisions ofNRS 293.174 and the Plaintiff

14|| Nevada State Democratic Party's Complaint for Declaratory and Injunctive Relief Concerning

15|| Nevada Green Party’s Ballot-Access Qualifications. Also before the Court is the Defendant Nevada

16||Green Party's Motion to Strike certain petition documents the Democratic Party offered for filing

17|| after the deadline in NRS 293.174. These matters have been fully briefed and ahearing was held on

18|| Friday, August 2, 2024, at which counsel for all parties presented arguments. The Court, therefore

19|| being fully informed, hereby DENIES the Democratic Party’s requests for declaratory and injunctive

20|| relief, and DISMISSES the Democratic Party’s claims.

21 L PROCEDURAL HISTORY

n NRS 293.174 states in relevant part: “If the qualification of a minor political party to place the

23||names of candidates on the ballot pursuant to NRS 293.1715 is challenged, all affidavits and

24|documents in supportofthe challenge must be filed not later than 5 p.m. on the second Monday in

25|| June.” The second Monday in Juneofthis year fell on June 10, 2024.

26 On June 10, 2024, the Democratic Party filed its Complaint for Declaratory and Injunctive

27||Relief Concerning Nevada Green Party’s Ballot-Access Qualifications (hereafter “Complaint”). The

28
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1{| Complaint contains a single causeofaction alleging that the Green Party did not submita sufficient

2/| numberofvalid signatures from each petition district. Complaint, § 21.

3 On July 1, 2024, the Democratic Party filed its First Amended Complaint (“FAC”). The

4|| Democratic Party also filed a new Appendix of Exhibits. The new appendix contains two new

|| exhibits, Exhibits 10 and 11, which are samplesofpetition documents from Washoe County and Clark

6| County. The Democratic Party did not file a newbrief in supportofthe FAC.

7 Like the original Complaint, the FAC is styled to allege only one causeofaction; however, it

8]| adds two new claims that were not presentinthe original Complaint. First, that the wrong circulator

9/| affidavit was used, and therefore allofthe Green Party's signatures are invalid. FAC,$Y 15-16, 27,

10{|28, 30. Second, that the Green Party “circulated a blank petition,notthe one it actully filedwiththe

11|Nevada Secretary of State’s Office as mandated by NRS 293.1715(4).” FAC, 9€ 18, 29, 30.

12 The Green Party filed its Answer and Brief in Opposition on July 11, 2024. Also on July 11,

13 2024, the Secretary of State's Office filed a Limited Response stating that it takes no position on the

14| legal sufficiencyof the Green Party's petition.

15 On July 15, 2024 the Court held a status check hearing with counsel for all parties to discuss

16| the Democratic Party's request to fle with the Court allofthepetition documents that the Green Party

17| submitted to the counties for verification, totaling an estimated 9,000 pages. The Court discussed the

18| technological limitationsof handling that many documents and whether it was necessary to file all of

19| the documents.

20 On July 15, 2024, the Green Party filed a Motion to Strike all petition documents filed, or

21| attempted to be filed, by the Democratic Party, including Exhibits 10 and 11 to the FAC, after the

22] June 10, 2024 deadline. The Motion requested, as alternative relief, leave to file a sur-reply.

2 On July 18, 2024, the Democratic Party filed its Reply in Support ofthe FAC. It also submitted

24 a flash drivecontainingelectronic copies of 100 volumes and over 9,000 pagesofpetition documents.

25 The Democratic Party filed an opposition to the Motion to Strike on July 22, 2024. Also on

26)| July 22, 2024, the Court held another status check hearing with counsel for all parties to discuss the

27]| volumeofdocuments and whether it would be possible to reduce the volumeofdocuments that would

28][ be necessary to include in the record. Counsel indicated that they were able to stipulate to certain facts
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1 andthatthe Democratic Party would file a supplemental appendix containing only those documents

2|[ that were referencedin Exhibit 1 to its Reply.

3 During the status check, the Green Party requested leave to file a sur-reply to address the

4{| documents identified and the arguments raised by the Democratic Party for the frst time in is Reply.

5|| The Green Party also requested that the hearing, which was originally scheduled for July 25, 2024, be

6| rescheduled to a later date to allow it more time to review the documents identified by the Democratic

7|| Party in its Reply. The Democratic Party did not oppose either request. The Court. granted leave for

8|| the Green Party tofile asur-reply and rescheduled the hearing from July 25, 2024 to August 2, 2024.

9 “The Parties filed a statement of Stipulated Facts on July 23, 2024. The Green Party filed its

10/[ sur-reply on July 26, 2024, along with an appendix containing illustrative examples of petition

11|f documents.

12( ji. UNDISPUTED FACTS

13 The Nevada Green Party is a minor political party that has been in continual existence in

14|| Nevada since at least 2020. (G. Appx. 001)". The Secretary of State certified the Green Party as a

15||minor politicalparty on January 29, 2021, July 13, 2023, and January 19, 2024. (G. Appx. 003-04; P.

16 App. 040).
uw To obtain ballot access for the 2024 general election, the Green Party was required to obtain

18{1 10,095 valid signatures. NRS 293.1715(2)(¢); Minor Party Qualification Guide 2024 (G. Appx. at

1911009). These signatures must be apportioned evenly among the four petition districts, meaning the

20|Green Party must obtain at least 2524 valid signatures in each petition district. Id

2 Prior to circulating it, the Green Party filed its petition for ballot access for the 2024 general

22] efectionwith the Secretaryof State’sOffice via email on July 10, 2023. (G. Appx. 033). This petition

23| containedthe correct circulator affidavit for minor parties seeking ballot access. (G. Appx. 036).

2 On the same day, an employeeofthe Secretaryof State’s office responded to the Green Party

25|| by email, and notedthatthe form the Green Party submitted did not contain a spaceatthe topofthe

26

2 1 The abbreviation “G. Appx.” refers to the Green Party's AppendixofExhibits to tsBrief in Opposition. The numbers

2| ongteie esamrhe dmin Gtspa SrApes00
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1 document for the petition district. (G. Appx. 033). The employee attached a minor party ballot access

2 form, and sent this form to the Green Party. The employee wrote: “Please use the documents attached

3] to begin collecting signatures.” Id

4 “The form provided by the Secretaryof State’s Office to the Green Party contains the circulator

|| affidavit required for initiatives and referenda, insteadofthe circulator affidavit for minor party ballot

6] access petitions. (G. Appx. 038-039); see also NAC 295.020 (prescribing the form for the circulator

7] affidavit for initiatives and referenda). The petition form in the 2024 Minor Party Qualification Guide

8] also contains the wrong circulator affidavit. (G. Appx. at 019). That circulator affidavit states:

9 1, circulator's name], (print name), being first duly sworn under penalty of perjury, depose
and say: (1) that I reside at [circulators address] (print street, city and state); 2) that I am 18

10 ‘years ofage or older; (3) thatI personally circulated this document; (4) that all signatures were
n affixed in my presence; (5) that the number of signatures affixed thereon is [number]; and (6)

that each person who signed had an opportunity before signing to read the full textofthe act
12 or resolution on which the initiative or referendum is demanded.

13] Stipulated Facts,§ 1. “This affidavit was used on all of the petition documents that the Green Party

14|| submitted. 1d NAC 293.182 provides that theminorparty ballot access circulator affidavit must be:

15|| in substantially the following form:

16 1, (print name), being first duly sworn under penalty of perjury, depose and say:

(1) that I reside at (print street, city and state); (2) that I am 18

17 ‘yearsofage or older; (3) thatI personally circulated this document; (4) that all signatures were

5 affixed in my presence; (5) that I believe cach person who signed was at the timeofsigninga
registered voter in the countyofhis or her residence; and (6) that the number of signatures

19 affixed thereon is :

20{| The affidavit actually used by the Green Party lacks the fifth statement: “that I believe each person

21{| who signed was at the time of signing a registered voter in the county of his or her residence.”

22] Stipulated Facts, 1.

2 The Green Party circulated the petition and obtained a totalof 29,584 signatures, submitting

24| the following numberofsignatures in each petition district: District 1: 7826; District 2: 5214; District

25|( 3: 7510; District 4: 9034. Stipulated Facts,§ 2. The Secretary of State notified the county clerks and

26| registrarsofvoters that the raw countof signatures was sufficient, and therefore directed the clerks

27{| and registrars to proceed with verification of the signatures pursuant to NRS 293.1277. (P. Appx.

28 041).
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1 The clerks and registrars verified the signatures pursuant to NRS 293.1277, which includes a

2 random sampling process when more than 500 signatures are submitted. Stipulated Facts, 3. Based

{| on the counties’ certificatesofsignature verification results,theSecretaryof Statefoundthefollowing

|| numberofvalid signatures in each petition district: District 1: 3365; District 2: 3388; District 3: 3079;

5|| District 4: 4989. 1d.

6 After reviewing all the counties’ certificates of results, the Secretary of State’s office

7|| determined that the Green Party had submitted 14,821 valid signatures. (G. App. 058). Since that

8]| number exceeds 10,095,theminimum number ofrequired signatures, the SecretaryofState declared

9] that the Green Party qualified for ballot access for the 2024 general election. Id.

10 RobertHanson is the Nye County at Large Memberof theNevadaGreenPartyandhe notarized

11| petitions for Gregor Kent Knauer. Stipulated Facts, 9 4. Allofthe affected documents are listed in

12| paragraph 12(b) of Exhibit 1tothe Democratic Party's Reply. Jd. The Democratic Party asserts that

13| these notarizations affect the following numberofsignatures in each district: District 1: 425; District

14 (2: 136; District 3: 296; District 4: 754. (P. Reply Appx. 002-003, §1 12(a),(b)(DeclarationofTodd L.

15| Bice, Esq).

16 “A number of circulator's affidavits included alterations.” Stipulated Facts, § 5. All of these

17] affected documents are listed in paragraph 12(c)of Exhibit 1 to the Democratic Party’s Reply. Id. The

18| Democratic Party asserts that these alterations affect the following number of signatures in each

19 | district: District1: 482;District2: 26; District 3: 128; District 4: 2798. (P. Reply Appx. 003, 12(¢)).

20 A number of petitions submitted either left the section regarding the minor political party's

21||name blank, or had "Nevada Green Party," "Green Party," or "NV Green Party” handwritten in.

22]| Stipulated Facts, 6. All ofthe affected documents are listed in paragraph 12(d)ofExhibit 1 10 the

23| Democratic Party's Reply. Jd. The Democratic Party assertsthatthis affected the following number

24] ofsignatures in cach district: istrict 1: 358; District 2: 138; District 3: 74; District 4: 585.

25| mL ANALYSIS, FINDINGS OF FACT, AND CONCLUSIONS OF LAW

26 ‘This challenge ofa political party's effort to place candidate names on the ballot begins with

27], theshort statute, NRS 293.174, which attempts to regulate themanner in which the challengeismade.

28]| This statute is one of five statutes regulating minor political partiesinthis state. See NRS 293.171
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1] 174. Unfortunately, there is much left to ponder as to the specificsofthis challenge process. Although

2] the statute requires that a “challenge” is to be filed in the First Judicial District Court, there is nothing.

3|| showing what form that challenge i to take, in what form any response is to be, who has any burden

4]| ofproofand what that burden is, and what the specific timing ofactions is. There are also no Nevada

| Supreme Court opinions analyzing this statutory scheme. This leaves it to the attomeys and,

6 ultimately, tis Court to interpret.

7{| A. Jurisdiction and First Amended Complaint

8 It appears to be undisputed that the Democratic Party’ initial complaint was timely filed. The

9]| Parties disagree on the proprietyofthe First Amended Complaint when considering the provisions of

10|NRS 293.174andNRCP 15(a)(). The Green Party assertsthatthe Court lacks jurisdiction to consider

11 the Democratic Party’s FAC claim that all signatures on the petitions arc invalid becausethewrong

12) circulator affidavit was used.

13 As noted above, the FAC was filed on July 1, while the original complaint was filed on June:

14][ 10, the deadline to fle a “challenge” under NRS 293.174. The Democratic Party claims that the new

15] “claims” relate back to the original filing, while the Green Party asserts that the new claims do not

16 relate back and cannot be considered.

17 The Nevada Rules of Civil Procedure allow a party to amend a pleading once as a mater of

18| course within 21 daysofserving it. NRCP 15(a)(1). An amendment relates back to the date of the

19] original pleading when it asserts a claim or defense arising out of the conduct, transaction, or

20 occurrencesetoutinthe original pleading. 1d, Rule 15(c).

2 “The Green Party asserts that the FAC was filed late because, according to NRS 293.174, “all

22 affidavits and documents in support ofthe challenge must be filed not later than 5 p.m. on the second

23||Monday in June.” According to this argument, no other claims or assertionsof error can be made by

24| a challengerof a qualification ofaminor party.

2 The original complaint challenged the Green Party's ballot-access qualification, and it put the

26| Green Party on notice that the circulator affidavits for the Petition were defective and improper. The

27]| Court finds that the FAC simply put forth more factual detail regarding the circulator affidavits flaws

28] towhichPlaintiffgainedaccess aftr it finally obtained all the Petitions from the various county clerks
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1{| and registrars. Thus, the FAC asserts a claim that arose out of the same conduet, transaction, or

2|| occurrence set out in the initial complaint. Accordingly, this Court has jurisdiction as the FAC relates.

3[ back to the operative complaint. See Costello v. Casler, 127 Nev. 436, 440-41, 254 P.3d 631, 634-35

4/[ (2011) (holding that the relation-back doctrine is liberally applied).

5||B. Legal Standard and BurdenofProof

6 ‘The Parties disagreeasto which party bears the burdenof proofinthis case and what that

7|[ burden is. The Green Party asserts that the Democratic Party, as the party challenging the petition,

8]| bears the burdenofdemonstrating that the petition is “clearly invalid,” citing Las Vegas Taxpayer

9)|| Accountability Comm. v. City CouncilofLas Vegas, 125 Nev. 165, 176, 208 P.3d 429, 436 (2009) and

10|| Helton v. Nevada Voters First PAC, 138 Nev. __, 512 P.3d 309 (Nev. Adv. Op. 45, 2022). The

11|Democratic Party argues that the Green Party bears the burdenofproving that the petition

12| substantially complies with the law because it failed 10 use the correct circulator affidavit, citing

13||LVCVA v. Secretary ofState, 191 P.3d 1138, 1147, 124 Nev. 669, 682 (Nev. 2008)[hercinafier

14 “Lvevar.

15 Although the FAC alleges only a single causeofaction, the Democratic Party is really

16| advancing two different claims. First, the Democratic Party claims that the petition has an insufficient

17||numberofvalid signatures resulting from defectsin the petition documents because they were

18||notarized by aGreenParty member, the party name was handwritten at the top insteadofbeing pre-

19| printed, or the circulator affidavit was “altered.” Second, the Democratic Party claims that allofthe

20 petition documents are invalid because the wrong circulator affidavit was used (and therefore there are

21| zero valid signatures).

2 In this case, it is the Democratic Party which has filed acomplaint for declaratory and

23| injunctive relief. Aplaintiffwill typically have the burdenofproving its case. Thisisalso a

24]| “challenge” by the Democratic Party pursuant to NRS 293.174, although aburdenofproofis not

25|| addressed in statutes. No Nevada cases have been found which clearly address the burdenof proof in

26] this respect.

27 There has been litigation in Nevada regarding the sufficiencyofinitiative petitions and

28 supporting affidavits required to be filed with the SecretaryofState under chapter 295 of NRS. The
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1) opinion in LFCY4 discussed the burdenofproofwith regard to the requirements for a circulator’s

2 affidavit under NRS 295.0575. In that case, llofthe affidavits failed to include a reference to the

3 | numberofsignatures on the document and a statementthateach signer had an opportunity toreadthe

4||text ofthe subject on which the referendum or initiative is demanded. LVCVA, 124 Nev. at 681, 191

5/[P-3d at 1146. The initiative circulators had filed the petitions and signatures with the Secretary of

6/[ State which found the affidavits defective and that no signatures with those defects could be counted.

7{| 1d. at 676, 191 P.3dat 1142. The proponents then challenged that determination. The supreme court

8|[ concludedthatthe proponents were “properly allocated the burdenof proving that the Secretary of

9)| State’s decision was incorrect, that is, the proponents were required to demonstrate that they

10| substantially complied with the statute. The burden is appropriately placed on the proponents in this

11 casebecausetheycausedthe situation when theyfailedto review the current statutes and comply with

12 | their requirements.” 1d.at 682-83, 191 P.3d at 1147.

13 In thecaseat bar, the Secretary of State affirmatively found a sufficient numberofsignatures

14[in the raw counts pursuanttoNRS 293.1277(1) and sent letters tothe county clerks to begin verifying

15| signatures. See P Appx.3at 041. The county clerks then validated signature samples, which included

16| a verificationofcounty residency and voter registration. See G Appx. 046-053. Thus, the Green

17| Party was not and is not challenging the decisionofthose officials. This is oppositeofthe situation in

18||LVCVAandthe burdenofproving the “challenge” pursuant to NRS 293.174 remains on the

19|| Democratic Party which brought this action.

20 This is nota case involving the substanceofan initiative petition under NRS 295.009, such as

21[in Las Vegas Taxpayer Comm. v. City Council, 125 Nev. 165, 208 P.3d 429 (2009). There, the

22] supreme court held that the burden of proof was on the opponentsofthe measure to demonsrate that

23 the substanceofaproposed ballot measure was “clearly invalid." In thiscase,wearenot dealing with

24 the substanceofpetition language, the requirementof a single subject, a description not including

25 more than 200 words, and a descriptionofthe effectofthe initiative. Therefore, the burden of proof

26] does not require a showing that the petition was “clearly invalid.”

27 ‘This Court finds that the Democratic Party, as theplaintiff filing a challenge pursuant to NRS

28293.174 and filing acomplaint for declaratory and injunctivereliefhas the burdenofproof. That
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1||burden is to showthatthe Petitions to Qualify submitted by the Green Party did not substantially

2|| comply with NRS 293.171 to NRS 293.1725 in lightofthe Secretary of State's validation of

3|| signatures and the county clerks’ verification of residency and registrationinthe county.

4||c. Substantial Compliance

3 “The Democratic Party has failed to meet its burdenof demonstrating that the petition was not

4 in substantial compliance with the law. First, it failed to accountfor the fact that some.ofthe signatures.

hi italleges are invalid were necessarily already invalidated by the countiesin the verification process.

8[ Second, even without making any adjustment to account for that fact, the Democratic Party'sevidence

y does not show thata significant number ofsignatures are invalid due to “alterations” to the circulator

10]! affidavit, The petition therefore still has a sufficient numberof valid signatures in all petition districts.

5 1. After accounting for the signatures already invalidated by the counties, the Democratic

7 ‘Party’s evidence does not show that the petition was not in substantial compliance.

I Ifmore than 500 signatures are submitted, the clerks verify a random sampleof 500 signatures

141 or 59%, whichever is greater. NRS 293.1277(2). The sampling must be done in a way that all signatures

15 Submitted have an equal chance of being included in the sample. Id. As shown on the counties”

16| certificates of results, the number of signers who are found to nor be registered voters is partof the

17) otal numberofinvalid signatures in the sample. App. to Opps. Exhibits 10-13. The clerks calculate:

184 validity rate based on the numberofvalid signatures in the sample. and then apply that rate to the

19{| numberofraw signatures todeterminethe total numberofvalid signatures. Id

Ey “The following table states the number of raw signatures the Green Party submited to each

21 istrict, the number of valid signatures following verification by the counties, the validity rate, and

221 the numberofvalid signatures in excessofthe required number:
23

24 | Table1 Excess over 2524

BI |District 1 7826 3365 a% 841 1

||| pistier2 3388 65% 864 |
” |District 3 as [som 4% [sss ]
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1 | Districts 9034 4989 55% ues |

2

3 The Democratic Party asserts that certain signatures are invalid for three reasons: (1) the

4 circulator affidavit was notarized by Robert Hanson, the Member atLargeoftheNevada Green Party;

5| 2) the party name was handwritten in on some petitions, and thus it was not the same petition that

6| was filed with the Secretary of State; and (3) some of the circulator affidavits were “altered.”

7|| Stipulated Facts, §§ 4-6. The total numberofinvalid signatures the Democratic Party claims for each

8 district areasfollows: District 1: 1265; District 2; 300; District 3: 498; District 4: 4137. Reply Brief.

9| Exhibit 1,912.

10 ‘The Democratic Party, however, has not produced any evidence showing that all of these

11| allegedly invalid signatures were amongst those that the counties deemed to be valid. Therefore, some

12|ofthe signatures that the Democratic Party alleges are invalid were already necessarily invalidated by

13 [the counties whentheclerks and registrars applied the validity rate to the raw number of signatures.

14 Accordingly,ifthe Court were to simply take the Democratic Party’s numbers atfacevalue, it would

15| result in counting someofthe signatures as invalid twice.

16 Therefore. the total numberofallegedly invalid signatures must be reduced by applying the

17| validity rate for each petition district, as follows:

18
tof [Table

wf [pelos Tew ws
wf [perm Tw fw

| |Diswicta | 4137 55% 2276

24]
5 In cach petition district, the corrected total number ofallegedly invalid signatures is less than

26] thenumberofexcess valid signatures, as shown in Table 1. Thus, even assuming that the Democratic

37] Paty prevailed on its legal arguments regarding all categories, and also assuming that there is no

23| overlap between the categories, the petition sill qualifies.
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1 2. The Democratic Party has failed to demonstrate that the “alterations” to the circulator

affidavit render those affidavits invalid.

2 ‘The majority of the signatures that the Democratic Party claims are invalid are due to an

} “alteration” to the circulator affidavit. The legal standard for circulator affidavits is substantial

$ compliance. LVCVA, 124Nev. at 682-83, 191 P.3d at 1147. The courtinLVCVA noted that substantial

5 compliance is met even when required clements are incomplete or missing, if the purposeofthe

h requirement is met, Id. at 683-84, 191 P.3d at 1147-48. Accordingly,the mere fact thatan “alteration”

3 ‘was madeto acirculatoraffidavitdoes not automatically invalidatethat affidavitandall the signatures

BS attached to it.

$ The Democratic Party’s allegations regarding invalid signatures fall into four categories: (1)

iH affidavits notarized by Mr. Hanson; (2) signatures gathered by Mr. Knauer; (3) affidavits that were

1 “altered”; and, (4) petitions where the name ofthe party was handwritten at the top, instead of being

” pre-printed. Reply, Exhibit 1, ¥ 12. The documents and signatures in categories (1) and (2) are the

1 same—thus,they willbetreatedasone category for mathematical purposes.

3 The following table shows the number of signatures that the Democratic Party claims are

H invalid, accordingtocategory and district (Reply, Exhibit 1, § 12):

:18 Notarized Handwritten

ol [perlos Jw le Tas |
of [peels fa hw bw
af [peeows Ta fw fe
= a
n
2 ‘The totalsofallegedly invalid signatures for District 2 and District 3 are lessthanthe excess

2 number of valid signatures for those districts. (Compare Table 1 and Table 2.) Thus, the petition

2% qualifies in those two districts even without considering any signatures already invalidated by the

47/| clerks or overlap between the categories. Accordingly, only the signatures in District 1 and District 4

2g|| are material.
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1 Mostofthe “alterations” that the Democratic Party points out fall into four categories: (1) a

2 signerofthe petition mistakenly started to fill out the circulator affidavit; (2) the notary mixed up

3] their own name and the circulator’s name on the jurat; (3) the numberofsignatures claimed to be on

4) the document was changed; or (4) the county at the topofthe affidavit was changed.

5 After examining the documents in question, the Court finds that almost all the “alterations” at

6 issueareactually correctionsto obvious mistakes. Astothe frst category, there are several affidavits

7|[ where the person who signed the petition in the first box on that page also mistakenly wrote his name

8| and address on the circulator affidavit. The circulator corrected the affidavit by writing in his own

9| name and address. Clearly, this was a mistake by a signerof the petition, not by the circulator.

10 Asforthe second category, the Democratic Party alleges that 2798 signatures are invalid in

11|| District 4 due to “alterations.” citing some 330 documents. Reply, Ex. 1, § 12(c). However, on 240 of

12 those 330 documents (affecting at least 1483 signatures), the only alteration to the affidavit is a

13 correction where the notary mistakenly wrote their name on the jurat, instead of the name of the

14| circulator. The notary’ name is crossed-out, and the circulator’s name written in instead. See

15|| Defendant Green Partys Sur-Reply at 6. This too isan obvious clericalmistakeby a third party (the

16| notary).

1” The Democratic Party also asserts that various documents are invalid because the number of

18|| signatures stated on the affidavit was corrected. These also appear to be corrections of clerical

19]| mistakes. For example, one of the signature boxes was skipped or incomplete, or a signature was

20| crossed out, or something similar, usually on the first page. The affidavit was corrected to state, for

21| example, that the total numberofsignatureswas6, not 7. In virtually every case, this correction was

22 to reduce the numberofsignatures claimed on the documents.

23 Finally, a change to the county at the top of the affidavit does not invalidate the affidavit

24[ because the county on the circulator affidavit is the county where the notarization occurs; it is not

25|[ necessarily the same as the county where the petition was circulated. Robert Hanson Decl. (G. Appx.

26] 056). Thus, the fact that the county on the circulator affidavit was corrected to reflect the place of

27|| notarization does not invalidate the affidavit. See e.g. P. Appx. 089.

2 The Court finds that the affidavits that have changes that fall into those four categories
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1| substantially comply with the law because they are complete, and the “alterations are mere

2] corrections to what appear to be minor mistakes. Thus, they supply all the required information on

3] the affidavit and are properly notarized. This meets the purposesofthe statute.

4 There are a small number of affidavits that have some other typeofalteration. For example,

5|| the circulator’s name was crossed out and a different name written in the bodyofthe affidavit. Unlike

6] the other documents discussed above, it is not apparent why these changes were made. These

7{| documents affect 53 signatures in District 1 and 103 signatures in District 4.

8 In conclusion, the Court finds that the Democratic Party's evidence shows that, at most, 53

9|| signatures in District 1 and 103 signatures in District4are invalid due to alterations to the circulator

10 affidavit. Based on this finding, the total numberofallegedly invalid signatures in District 1 is reduced

11][ from 1265 to 836, which s lessthan the number of 841 excess valid signatures, as shown in Table 1.

12] The total number ofallegedly invalid signatures in District4 is reduced from 4137 to 1442, which is

13 also less than the numberofexcess valid signatures, as shown in Table 1. These totals are not adjusted

14 [to account for the fact that some of these signatures were necessarily already invalidated by the

15| counties, nor do they account for any overlap between the categories. Even so, the petition has a

16| sufficient numberofvalid signatures in all petition districts.

17) Accordingly, the petition still qualifies, even if the Court were to invalidate all of the

18| signatures notarized by Mr. Hanson and allofthe signatures where the party name was handwritten

19| insteadofpre-printed. It is therefore not necessary for the Court to determine whether the signatures.

20 notarized by Mr. Hanson are valid,noris it necessary to determine whether affidavits with the party

21[ name handwritten in substantially complies with the law. The Democratic Party has not met its burden

22] ofdemonstrating thatthe perition is clearly invalid because it has not produced sufficient evidence to

23 show that the petition has less than the required numberofvalid signatures in any petition district

u 3. The circulator affidavits substantially comply with the law.

2 In LVCVA, the court held that “substantial compliance’ is the proper standard for circulator

26) affidavits. 124 Nev. at 682, 191 P.3d at 1147. “Substantial compliance” means “compliance with

27] essential matters necessary to ensure that every reasonable objectiveof the statute is met." Wiliams

28|v. Clark County Dist. Attorney, 118 Nev. 473, 480, 50 P.3d 536, 541 (2002).
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1 ‘Asdiscussedabove,theburdenis onthe DemocraticPartytoshow thatthecirculator affidavits

2|[do not substantially comply with the law, because it is the party challenging the Secretary's

3] determination that the petition is sufficient. The partis agree that the wrong circulator affidavit was

4|[ usedon all the Green Party's petitions, and that the affidavits lack a statement by the circulator “that

| believe each person who signed was at the timeofsigning a registered voter in the countyofhis or

6|| her residence.” Stipulated Facts,{ 1.

7 “The Democratic Party argues thatifan affidavit is missing a single statement required by law,

8] itis necessarily invalid. Reply, p. 7. This would effectively be a strict compliance standard, which the

9|[ court in LVCVA specifically rejected. LVCVA, 124 Nev. at 681-82, 191 P.3d at 1146-47. The

10|Democratic Party also argues that finding substantial compliance in this case would render the statute

11| nugatory, by eliminating altogether the requirement for including that statement. Reply, p. 8.

12| Essentially ths is justa different wayof making the same argument that an affidavit that is missing a

13| single required element is ipsofacto void. The analysis in LVCVA demonstrates that that is not the

14[ law. Instead, the Nevada Supreme Court thoroughly examined whether the missing statements in that

15| case were “essential matters” and whether substantial compliance was achieved despite the absence

16] of those statements. See LVCVA, 124 Nev. at 682, 191 P.3d at 1147-51. Accordingly, the absence of

17|| arequired statement doesnot necessarily render the affidavit invalid, nor does it render the statutory

18 requirement a nullity, especially where the particular factsofthe case are unlikely to recur.

19) “The factsofthis case are unusual in that the only statement missing from the affidavit— that

20{| the circulator believes the signer to bea registered voter of his or her county of residence — goes

21 directly to something that the counties specifically check as partofthe official signature verification

22] process. See NRS 293.172(3), (4); NRS 293.1277. This contrasts with the circulators affidavit fora

23| referendum petition swearing to facts that the clerks are not able to verify ~ for example, that cach

24 signerhadanopportunityto read the fulltextofthemeasure prior to signing.

2 Also, the statement at issue here is only a statement of belief. Given that the counties verify

26]| whetherthe signeris aregistered voterofthat county,the circulatorsstatementas totheir beliefabout

27|| the very same fact does not appear to serve any “essential” purpose. Furthermore, this statement is

28]| not required at all for initiatives or referenda, even though those petitions are subject to the same

1



1[ requirement that only registered voters of the county may sign the petition. NAC 295.025(1).

2|| Signatures on initiatives and referenda are verified by the counties in the same manneras signatures

3 [on ballot access petitions. NRS 293.1277(1). This further demonstrates that the statement docs not

4 [relate to an “essential matter.”

5 ‘The court in LVCVA recognized that, even if the missing statements relate to an “essential

6| matter” the petition can still substantially comply with the lawifthe evidence shows that the purpose

7] of the statute was otherwise met. 124 Nev. at 685-86, 191 P.3d at 1149-50, citing Red v. Secretary of

8] Stare, 120 Nev. 75, 81-82, 85 P.34 797, 801 (2004).

9 In LVCVA, the signatures on the petition were not verified by the clerks and registrars because

10{| the Secretary of State found that the affidavits were invalid and, therefore, never ordered the

11| verification to go forward. /d. at 687, 191 P.3d at 1150. Importantly, the court recognized that, “had

12a sufficient number of signatures been verified, the purpose of that provision of the statute [the

13| statement regarding the numberofsignatures on the document] would perhaps have been adequately

14| met to satisfy substantial compliance.” Jd. (parenthetical added).

15 ‘That is what happenedinthis case. Specifically, the clerks and registrars check thatthesigner

16||isaregistered voterofthat county, and found a sufficient numberofvalid signatures from such voters.

17|[ See Green Party Exhibits 10-13 (G. Appx. 046-053). Thus, the verificationofsignatures shows that

18] the Green Party substantially complied with the statute and the purposeofthe statute has been met.

19 ‘The Democratic Party argues that, because the counties use a random sampling of only 500

20|[ signatures, the clerks did not actually verify a sufficient number of valid signatures from registered

21{| voters (ic. 10,095 signatures) and, therefore, the clerks’ verification of signatures does not

22 demonstrate substantial compliance. This ignores that the random sampling process is routinely used

23| and relied upon for all petitions, including initiative and referenda petitions, which are not required to

24]| contain any statement at all from the circulator attesting to the signers’ voter registration satus. There

25] is no reason to believe that the random sampling verification process does not adequately account for

26] the number of signers who tum out not to be registered voters in that county. As shown on the

27) counties" certificatesofresults, the number ofsigners who are found to nor be registered voters is part

28] ofthe total numberofinvalid signatures in the sample. The clerks calculate a validity rate based on

15



1 [the numberofvalid signatures in the sample, and then apply that rate to the numberofraw signatures

2[to determine the total numberofvalid signatures. (G. App. at 046-053). The Democratic Party has

3 not produced any evidence suggesting that this process is inadequate to ensure that there are sufficient

4[| valid signatures from registered voters, either generally orin this case specifically.

5 Finally, the reason the pertinent statement is missing from the circulator affidavit is because

6]|the Secretary of State's Office supplied the Green Party with a form that contained the wrong.

|| circulator affidavit. This occurred in response to the Green Party filing its petition for ballot access

8] which contained the correct circulator affidavit. By contrast in LVCVA the SecretaryofState had no

9]| communications with the petition proponents and made no representations or recommendations to

10| themofany kind. 124 Nev. at 700, 191 P.3d at 1158. Here, an employeeofthe Secretary of State's

11] Office emailed a form containing the wrong affidavit to the Green Party and specifically instructed

12] the Green Party to use that form to collect signatures. (G. Appx. 033). This shows that the Green Party

13] relied on the form given to it by the Secretary of State's Office; it was not careless or negligent like

14 the proponents in LVCVA.

15 In conclusion, the circulator affidavits in this case substantially comply with the law, despite

16| the missing statement. The missing statement does not relate to an “essential matter,” as evidenced

17{| by the fact that it is not required for initiatives and referenda, which are subject to the same

18] requirementthatonly registered votersofthe county can sign the petition, and which are verified by

19] the counties in the same way. The Green Party attempted to at least partially comply with the

20 requirement in practice. And, finally, the official verification process found that there was a sufficient

21 [| number of signatures from registered voters in the respective counties. Accordingly. all of the

22] reasonable objectives of the statute have been met, despite the missing statement in the circulator

23) affidavit. The Court therefore finds that the Democratic Party did not meet its burden to show that the

24| Green Party failed to substantially comply with the law.”

*» ORDER

2 For the foregoing reasons, IT IS HEREBY ORDERED THAT:
27
25 Pnhe Counthepion ff, i'scsrarseGo Pays sitions!

argumer
16



1 1. The Democratic Party's requests for declaratory and injunctiverelief areDENIED:

2 2. Allofthe Democratic Party’s claims are DISMISSED with prejudice;

3 3. The Defendant Green Party's Motion to Strike is DENIED as moot; and,

4 4. The Defendant Green Party is the prevailing party in this action.

5

6 Duet:August/2,2029
7 |
8 Zz. :

9 DISTRICT COURT JUDGE
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