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FILED IN MY OFFICE THIS
IN THE UNITED STATES DISTRICT COURT “

JUL 262024 rf

FOR THE DISTRICT OF NEW MEXICO A:38ary
eettt——— CLERKDISTRICTCOURT

STATE ETHICS COMMISSION, ADRIANA MALDONADO

Plaintiff, D-303-CN-2-034~eU3H
v. No. 24-cv-652-WI-LF

TMP, INC, d/b/a “The New Mexico Project,”
and JEFF APODACA, ~

Defendants.

MEMORANDUM OPINION AND ORDER TO REMAND

THIS MATTER comes before the Court upon PlaintifP’s Motion for Remand and Attorneys”

Fees (Doc. 7), Defendants’ Response (Doc. 12), and Plaintiffs Reply (Doc. 13). The Court held a

hearing on the filings on July 19, 2024. Upon reviewof the parties’ briefings, argumentsofcounsel,

and the applicable law, the Courtconcludes it lacks jurisdiction—meaning the case must be remanded

to state court

oA BACKGROUND
{ 3

On May 24, 2024,Plaintiff fled suit against Defendants in the Second Judicial District Court,

Bemalillo County, StateofNew Mexico (Doc. 1-2). Defendants then removed the action to federal

court (Doe. 1) on June 26, 2024.

Plaintiff is an independent state agency’ (Doe. 1-2 at 2). Defendant TNMP is a domestic:

‘nonprofit corporation and Defendant Apodaca is TNMP's president, /d. at § 9-15. The three causes

ofaction are all rooted in New Mexico's Campaign Reporting Act (‘CRA). See 2021 NM. Laws

109 (codified as amended at NMSA 1978 §§ 1-19-25-27, -27.3-29.1, -31-32.1, -34-37). See Doe.

*Under its promulgating statute, the Commission is vested with iidjurisdicion—and is, in fc, only able 1 force
compliance ove ine discret sate ls chim. SeeNMSA 1978§ 10-16G-5(AX1)-5) 2020) Doc. 13 at
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Faron Es
13 at 1-2. Specifically, the Complaint (Doc. 1-2) alleges Defendants “violated the CRA by failing to

- gic political commits with New Merico's Secretary ofState and by filing to fil required

EE ports of fs contributions and expenditures, ithea  pliicl commits or, lcmatively, as sn
" independent-cxpendituré maker.” Doc.7 at 1; see also Doc. 1-2.

Defendants contend that federal question jurisdiction exists because the claims implicate

“[Defendants') exerciseofrights protected by the U.S. Constitution.” Doc. 1 at 2. Defendants also

claim the removal wasproper under § 1441(a) because the claims “arise[] under federal law, presen]

a federal question, and [are] controlled by federal law.” Ibid. According to Defendants, “original

Jurisdiction” exist under§ 1331. 1d. at 96.

DISCUSSION

i 1 Federal Question and Original Jurisdiction

Defendants are incorrect. This is a state law case—with exclusively state law causes of

action—hat belongs n state court.

Federal jurisdiction is to be strictly construed. Shamrock Oil & Gas v. Sheets, 313 US. 100,

108-09 (1941). In ict, there is a presumption? against removal jurisdiction. See Laughlin v. Kmart

Corp., 50 F.3d 871,873 (10th Cir. 1995); Bd. of Cty. Comm'rsofBoulder Cry. v. Suncor Energy

(US.4,) Inc., 25 Fh 1238, 1250 (10th Cir. 2022). The party invoking federal jurisdiction (here,

Defendants) bear the “burden to establish that it is proper.” Salzer v. SSMHealth Careof Okla., Inc.,

762 F.3d 1130, 1134 (101h Cir. 2014). Defendants failed to carry their burdenofestablishing federal

jurisdiction because there is no federal jurisdiction in the instant case.

|

: Ontis pit,Paced peor lin mis Court (whic fully aplcsbleher).Se Doc. Tat 4 Cede
omvmHo HeeeBoNeesGo A. S015 5GAM8(ohnson, C1).

2
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Naturally, the Court tums to the jurisdictional test outlined by the Tenth Circuit. See

Nicodemus v. Union Pac. Corp., 318 F.3d 1231, 1235-36 (10th Cir. 2003), opinion reinstatedin part,

440 F.3 1227 (10th Cir. 2006). Two preconditions must exist:

First, a question of federal law must appear on the face of plaintiff's well-pleaded
complaint. Second, plaintifP’scauseofaction must eitherbe(1) created by federal law,

: or (2) ifiti a state-created causeofaction, its resolution must necessarily turn on &
substantial questionoffederal law.

Id. (internal quotations and citations omitted); see also McCollum v. McCollum, 2022 US. App.

LEXIS 10470, at *5 (10th Cir. Apr. 19, 2022) (unpublished) (ising the same two factors). Either

way, the Court must determine if “Congress evidenced an intent to provide a federal forum” for

resolution ofthe case. See Morris v. CityofHobart, 39 F.3 1105, 1111 (10th Cir. 1994).

First, Defendant fails to meet the fist condition—because no questionoffederal law appears

on the face? of the complaint. See Doc. 1-2 at 7-11 (alleging three New Mexico CRA causes of

action). Second, turning to New Mexico’s CRA, the Court finds no suggestion that Congress

intended to confer federal question jurisdiction over state-level campaign finance disputes arising

under state law.

Defendants’ Response claims that 42 U.S.C. § 1983 itself evidences Congress's intent to

provide federal forum for “actions like the ones here undertaken by state governments that violate

rights” Doe. 12 at 3-4. On this point, the Court agrees. But this argument is not germane to the

3 As the Honorable3. HarvieWilkinson,United SatesCircuit Judge, sated in CapitolBroad. Co. In. v. Cityof Ralegh,
N.C, 104 Fh 536(dthCir2024)The federal nature of the controversy must be determined from what necessarily appears in the

plaints statementofhis own claim unasistedbytheanticipation ofdefenses whic i 1 thought he
defendant may intepose. In short: look 10 the sential lements of the plinifT's—and only the
plaintiFs—claim, I thre is not federal ingredient therein, the district cour generally lacks federal
question jurisdiction. Thi rule which is the first sip to ascerainiog federal question jurisdiction, is

Knownas thewelpleaded complin ule.
1d 542024US.App. LEXIS 14637, 3147-8 (clsned up).
“The Court's analysiscouldend at sip ane. “BecausePlant cacnot mesthe wellpleaded complaint rule, theCourt
need not addres th sccond “necessary condition for fderal-question jurisdiction.” ¥on Lah v. Synthes, nc. 106 F.

> App 665, 667 (10th Cir. 2004) (unpublished) (Hartz, 1). But even so, tho Court analyzes th second sep under
Nicodemus—ulimatly finding Defendants fal tctablihbo jurisdictional prerequisites.

3
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Complaint at hand. Whethero not Defendants could file a standalone lawsuit alleging civil rights

violations has no bearing on whether this instant case (involving entirely state law claims) was

properly removed to federal court based on federal defenses, counterclaims, and third-party claims.*

See Vaden v. Discover Bank, 556 U.S. 49, 60 (2009) (“[A] suit ‘arses under” federal law ‘only when

the plaintiff's statement of his own cause of action shows that it is based upon [federal

law). (quoting Louisville & Nashville RR. Co.v. Mottley, 211 U.S. 149, 152 (1908) (brackets in

original). For this reason, Defendants’ citations to Wyo. Gun Owners v. Gray, 83 F.dth 1224 (10th

Cir. 2023)is unavailing. In that case, the organization “sued the SecretaryofState(andrelated partes)

in federal district court, arguing that various provisions of the Wyoming statute were void for

vagueness and that the disclosure scheme was not constitutionally justified.” Id. at 1229.6

Next, the Court tums to the Grable/Gunn test” Causesofaction under sate law may “arise

under” federal law (for purposes of§ 1331 jurisdiction) even when the complaint does not explicitly

plead a federal causeofaction. Under this test, “federal jurisdiction over a sate law claim wil le if

a federal issue is: (1) necessarily raised, (2) actually disputed, (3) substantial, and (4) capable of

# Attehearing, Defendants argued that a third-partycomplaint underFed. R. Civ. . 14 can establish federal jurisdiction, .
ora the very ast, such a proposition is unsened law in the Tenth Circuit. Tis argument is without mer.

“The Tis, Fifth,andNinh Circuits hve expressly disclaimed th ail fa “idparty complain” to confer
jusisdicion in opinions. Se, c.g.United States. Vista Paint Corp, 1992 US. App. LEXIS 24747 (9 Ci. Sep. 24,
1992) unpublished); Poche». Te Air Corps, 549 4 999, 1003-04 (5th Ci. 2008); Kislak Cs v. Prominent Props
LLC, 2024 USS. App. LEXIS 16258 (3d Cr. July3,2024 (unpublished). According todefensecounsel, the shscnce ofa:
on Circuit apinion using th exsct phrase “Urinary complaint” meansth issue is unsenled. The Court disagrees.
The cass cited below rogarding Rule 14(s) make clear that a thid-pary complaint cannot establish subject matter
oisiction under§ 1331 afer removal under§ 1441.

On this point, the Temb Circuit ha roled—tepeatedly—that Rule 14(s) does not stablis subject mater
jusisicion. Sc, e. U.S. Fid & Guar. Cov. Perkins, 388 F2d 771, 73 (10th Cir. 1968) (explaining that Rule 14 is
“aot catchall for independent ligation"); Goodrich v. BurlngionN. RR. Co. 701 F.2d 125, 130 (10th Ci. 1983)TWhere jurisdicion doe no oherviso appear, mere permission, in he rues assert a claim, docs pot self confer
Sursdiction over Gt lair."; King FisherMarine Ser. ». 21st PhoenisCorp, 893 F.2d 1155, 1158 (10th Ci. 1990)
(cnpasing Rule 14(2) docs noestablishjurisdiction ules thecourt has jurisdiction ove the original clam).
©The Complint in that case (Doe. 1, D. Wyo, #21-cv-108) makes abundantly clea hat the nonprofit corporation sued
Wyoming oficials unde § 1983. As Phiniff the Wyoming Gun Owoers also brough: (1) a facial challenge, (2) an

as-appled challenge, and (3) vagueness challenge othe Wyomiog statute. What thy did no do, however, is movea
Wyoming sate court lawsuit to federal court by asering a federal question inti defenseor counterclaim.
The Uniied States SupremeCour firstannounced his stn Grable &SonsMeta Prods. nc. . DareEng s& Mf.
$45 US. 308 (2005). The Court subsequently clarified how lower courts should pply thi et in Gu . Minton, 568
US.251 @O13).

4
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resolution in federal court without disrupting thefederal state balance approved by Congress.” Gunn,

568 U.S. at 258. If all four of these requirements are met, “jurisdiction is proper.” Id. Only a “slim

category” of cases satisfies this test. See New Mexico ex rel. Balderas v. Gilead Scis. Inc., 348 F.

Supp. 3d 1098, 1102 (D.N.M. 2021) (quoting Enpire HealthChoice Assurance, Inc. v. McVeigh, 547

’ US. 677,701 (2006).

‘Applied here, Defendants’ broad assertionoffederal constitutional issues i insufficient. This

“mere assertionof a federal interest” is not enough to confer federal jurisdiction. See Merrell Dow

Pharms, Inc. v. Thompson, 478 U.S. 804, 813 (1986). tis apparent from the ficeofthe Complaint

thatPlaintiffcan establish the facts necessary for holding Defendants liablefor breachesofsate law.

without forcing a court to interpret (or even apply) federal statutes, regulations, o the Constitution.

Again, Defendants’ reliance on Wyo. Gun Owners is misplaced. See supra n.3. Thus, Defendants’

attempt to establish subject matter jurisdiction ils the firs prong. Nevertheless, the Court addresses

the remainderofthe four-step test.

On the second prong, the Court assumes without deciding that some portionofthe underlying

federal issues presented inthiscaseare disputed."

On the third prong, the Court finds the federal issues presented are not “substantial.” See Doe.

7 at 8-10;seealso Grable, 545 U.S. at 313 (explaining a “substantial” issue is one that “indica[es]

a serious federal interest in claiming the advantages thought to be inherent in a federal forum”).

Additionally, the Court also notes that federal question jurisdiction cannot be predicated upon a

ThisssmampionprovidesDefendants with th benefitofthe doubt Butte lgal sanded is ot at snes “sxating
sein’i the awofthe land for such challenges. See. 5, Ain. For Prosperity Found. v. Boni, $94 US, 595, 603
EREanEeS11,THOIO0 Ci 205% Comoor Timp» Ol,B25Ap. LES 46.

Additonaly, whether New Mexico's CRA disclosure provisions can survive exactingscrutiny is not unseted.
See Rio Grande Found. ». Olver, No. 19-cv-1174, 024 U.S. Dis. LEXIS 59829 (DN.M. Mar. 29, 2024). Again, this
frstegosudielybivdsitDet.
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defense. See Ail. Richfield Co. v. Christian, 140'S. Ct. 1335, 1350 n.4 (2020); see also Firstenberg

v. CityofSanta Fe, 696 F.3d 1018, 1027 (10th Cir. 2012) (Holmes, 1) (aoting that “federal-question

jurisdiction turns upon thrusts, not parries,” and explaining that defenses do not conferjurisdiction).

Finally, Defendants’ claim ofjurisdiction falters at the fourth prong as well (i., whethera

federal court could resolve the federal question without disrupting the federalstate balance approved

by Congress). This analysis, when applied, allows for a federal court to exercise “a possible veto” on

its exerciseof “arising under” jurisdiction. Grable, 545 U.S. at 313. The Court finds that an exercise

of federal jurisdiction here would disturb the congressionally approved balance of federal and state:

judicial responsibilities. The campaign finance related challenges arise under state law—not federal

law. The Founders delegated substantial authority over Federal elections o the States, and a State's

authority over ts elections is particularly potent—especally with regard to campaign finance laws to

ensure the integrityofelections. See Williams-Yulee v. Fla. Bar, 575 U.S. 433, 446 (2015); U.S. Term

Limits Inc. v. Thornton, 514 U.S. 779, 834 (1995); THE FEDERALIST No. 59 (Alexander Hamilton)

(discussing divisionofpower between the state legislatures and Congress to make federal election

rules). Defendants’ reliance on § 1983 as a congressionally legislated cause of action is, again,

misplaced. The fact that TNMP could fle a lawsuit as Plaintiff) against te State (or other officials)

has nothing to do with whether this Court has original jurisdiction over the removed Complaint here.

‘The New Mexico state court in which this suit was lodged is competent to apply any defense

grounded in federal law (0 the extent it is relevant). Plus, the state court is best positioned to

Onlin,defesesdosotprovide dion basis of removal, The Count i cogizn, bower, ofthse

EE nDkG,coCop.tod 795,901.5156)Gripen
the LMRA); Meta, Life Is. Co.» Taylor, 481 US. $8 (1987) (discussing prcepion unde ERISA, Beneficial NatBodin,59.3.1 20)hin hemercineheaton Dank A)
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determine whether Defendants are liable under its state law. See Empire HealthChoice Assurance,

Ine,SATUS.wt701.

At bottom, the Court agrees with Plaintiff, “Defendants improperly removed the case to

federal court” Do. 7 at 4. Accordingly, this case must be remanded.

IL Attorneys’ Fees and Costs

Plaintiff asks the Court to award fees and costs incurred as a result of Defendants improper

removal (Doc. 7 at 1, 12-14; Doe. 13 at 10-11). This request is specifically permitted by statute.

Section 1447(c) authorizes this Court 10 “require payment of just costs and any actual expenses, .

including attomey fees, incurred as a resultofthe removal.” Ulimately, the decision fo award, or not

award, fees and costs is reviewed for an abuseofdiscretion. Porter Tr. v. Rural WaterSewer & Solid

Waste Mgnt. Dist. No. 1,607 F.3d 1251, 1253 (10th Cir. 2010).

Here, Defendants had no “objectively reasonable basis for removal.” Marin v. Franklin Cap.

Corp, 546 U.S. 132, 136 (2005). Because the standard for awarding fees turns on the reasonableness

ofremoval—and because the removal here was patently unreasonable—Plaintiffis awarded fees, as

requested (Doc. 7 at 3). Thus, “thanks to § 1447(c),” this Court may order Defendants to pay

Plaintiff's “costs and expenses (including attomey's fees)” for the frivolous removalofthe case from

state court. BP P.L.C. v. Mayor & City CouncilofBalt, 593 U.S. 230, 246 (2021).

CONCLUSION

‘The Court concludes that it lacks subject-matter jurisdictionoverths case.28 U.S.C. §§ 1331

& 1441. Accordingly, Plaintiffs Motion 10 Remand (Doc. 7 at 1-12) is GRANTED. Plaintiff's

‘accompanyingrequestfor an award of attomeys’ fees and costs (Doc. 7 at 1, 12-14) pursuant to 28 |

US.C. § 1447(¢) is also GRANTED.

7
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IT IS THEREFORE ORDERED that on or before the closeofbusiness on August 2, 2024,

Plaintiffshall submit an affidavit or application for reasonable attomeys” fees and costs. Defendants

shall havefourteen(14) days to file any objections.

IT 1S FURTHER ORDERED that this case is hereby REMANDED to the Second Judicial

District Court, Bemalillo County, StateofNew Mexico. The Clerk of Court is directed to take the |

‘necessary actions (0 effectuate the remand.

o
WILLIAM P. JOHNSON
CHIEF UNITED STATES DISTRICT JUDGE

8
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NOTICE OF REMOVAL by TNMP, Inc, JeffApodaca from Second Judicial District
Cour, case number D-202-CV-2024-04341. Fling Fee — Online Payment), filed by
TMP, Inc, JeffApodaca. (Attachmes: # 1 Civil Cover Sheet, #2 Exhibit A —
Original Complint)(Dunn, A.) (Entered: 0626/2024)

06262024 | | Filing and Administrative Fees Received: § 405 receipt number ANMDC-9422298 re
L Noticeof Removal, filed by TNMP, Inc,JeffApodaca (Payment made via
Pay.gov)(Dunn, A.) (Entered: 06/26/2024)

06262024 | |United States Magistate Judge John F. Robbenhaarand United States Magistrate
Judge Laura Fashing assigned. ig) (Entered: 06/26/2024)

0672612024 |2|PLEASE TAKE NOTICE tht this case bas been randoraly assigned to United States
Magistrate Judge John F. Robbenhaar to conduct dispositive proceedings in this mater,
including motions and trial. Appel from a judgment entered by a Magistrate Judge.
will be tothe United States Courtof Appeals for the Tenth Circuit. Its the
responsibility ofthe case ie 0 serve a copyof this Notice upan all parties with
the summons and complaint. Consent is sricly voluntary, andapartyisfree 10
withhold consent without adverse consequences. Shoulda party choosefo consent,
notice should be made no late than 21 days afte eniry ofthe Order seting the Rule 16
Initial Scheduling Conference. For e~filers, visit our Web sie at
word uscourtsgov for more information and instructions.
[THISIS A TEXT-ONLY ENTRY. THERE ARE NO DOCUMENTS ATTACHED] (jg) (Entered:
067262024)

067262024 | 3 |REFUSAL TO CONSENT to Proceed before a U.S. Magistrate Judge (Dunn, A)
THIS 1S A TEXT-ONLY ENTRY. THEREARENODOCUMENTS ATTACHED.) (Entered:
0672612024) .

061262024 |4|PLEASE TAKE NOTICEthattiscasehasbeen reassigned to ChiefUnited States
District Judge William P. Johnsona the trial judge.

Under DN.MLR-Cv. 10.1, the first page ofcach document must
have the cas fle number and initials ofthe assigned judges.

Accordingly,furtherdocumentsfiledin thismattermustbear the case umber and
thejudges" initials shown in the case caption and theNEFforthis document. Kindly

reflect this change in your filings.

United States Magistrate Judge John F. Robbeshaar no longer assigned to this case.
[THIS15ATEXT-ONLY ENTRY. THEREARE NODOCUMENTS ATTACHED. (ig) (Entered:
061262024)

0627/2024 | 5 [INITIAL SCHEDULING ORDER: by Magistrate Judge Laura Fashing. Rule 16 Initial
Scheduling Confereace set for 8/19/2024 at 02:00 PM in Albuguergue ~ Telephonic
Hearing/Conference before Magistrate Judge Laura Fashing. Joint Status Report and
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Magistrate Judge should be submitted by cach party no later than July 18, 2024. (ami)
(Entered: 0612772024)

0672812024 |6|NOTICEof Appearance by Jeremy Daniel Faris on behalfofState Ethics Commission
(Farris, Jeremy) (Botered: 06/28/2024)

06282024 | 2
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(Farris, Jeremy) (Entered: 06/28/2024)

Order due to the pending 7 Opposed MOTION to Remand to State Court filed by State.
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07/04/2024 [11|AMENDED ANSWER to 2Answer to Complaint (Noticeof Removal),,, Third Party
Complaint, Counterclaim,,, THIRD PARTY COMPLAINTagainst Jeremy Farris,
Stuart M. Bluestone, Celia Foy Castillo, Terry McMillan, Jeffrey L. Baker, Judy
Villanueva, William F. Lang, Ronald Solimon, COUNTERCLAIM against State Ethics

‘WITH TGG RE PRESS RELEASES,#2ExhibitB— IPRA LETTER1, # 3 ExhibitC
~ EMAIL TO UNDISCLOSED PRESS, # 4 Exhibit D ~ IPRA LETTER 2, # § Exhibit
F — Second PR, # § Exhibit G - IPRA Record, # 7 Exhibit H — June 12 IPRA letter, # §
‘ExhibitI ~ Farris May 15 letter) (Dunn, A.) (Entered: 07/04/2024)

Third Party Complaint. (dr) (Entered: 07/12/2024)

07/12/2024 |12.|RESPONSE in Opposition re 2 MOTION to Remand to State Court filed by Jeff
Apodaca, TNMP, Inc.. (Dunn, A.) (Entered: 07/12/2024)

=lrEthics Commission. (Farris, Jeremy) (Entered: 07/16/2024)

to State Court filed by State Ethics Commission (Farris, Jeremy) (Entered: 07/16/2024)

07/1772024 [15 [NOTICEofAppearance by Nancy Ruth Long on behalfofState Ethics Commission
(Long, Nancy) (Entered: 07/17/2024)

0719/2024 {16

DNM 6
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+||tate Bis Commission. (Court Reporter M. Loughran) (i) Entered: 07/19/2024)
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INTHE UNITED STATES DISTRICT COURT". ~~ _
FOR THE DISTRICT OF NEW MEXICO Lo

STATE ETHICS COMMISSION, - ’

Plaintif, :
v Case No. 24-cv-652 =

TNMP, INC. d/b/a “The New Mexico Project”; -and JEFF APODACA,

"Defendants.

NOTICEOFREMOVAL
Pursuant to 28 U.S.C. §§ 1331, 1441, and 1446, Defendants, by and through counsel,

WARBA, LLP, hereby remove the above-captioned case from the Second Judicial District Court

for the State of New Mexico, Bemlillo County, to the United States District Court for the
District of New Mexico. The District Court has original jurisdiction over this action under 28

USC. § 1331 (federal question) and 28 U.S.C. § 1367 (supplemental jurisdiction). In support
thereof, Defendants state as follows:

GROUNDS FORREMOVAL-FEDERAL QUESTION
1. OnMay 24, 2024, Plaintiff commenced this action against Defendants by fling

a Complaint inthe Second Judicial District, Bello County, New Mexico, Case Number D-202-
CV-2024-04341 (he “Sate Action"). Trae and comect copies of pleadings in the State Action
are atached hereto as Exhibit A.

2 Under 28 USC. § 1441, a defendant in state court may remove the case to
federal court when a federal court would have had jurisdiction if the case had been filed there

originally. Topeka Hous. Auth. v. Johnson, 404 F.3d 1245, 1247 (10th Cir. 2005).

3 One category of cases over which federal disirict cous have original
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jurisdiction is “federal question” cases, meaning those cases “arising under the Constitution,

laws, or treaties of the United States” Metro. Life Ins. Co. v. Taylor, 482 US. 58, 63 (1987) -

(quoting 28 US.C. § 1331).

4. Federal question jurisdiction exists when “a well-pleaded complaint establishes

either that federal law creates the cause of actionor hat the plaintifPs right torelief necessarily

depends on resolution of a substantial question of federal law.” Franchise Tax Bd. v. Constr.

Laborers Vacation Trust, 463 U.S. 1, 27-28 (1983).

5. Plaintiff assertsclaimsagainst Defendants “to compel TNMP's compliance with

the Campaign Reporting Act.”, see Exhibit A, § 7 and against Defendant Apodaca for statements

he made to the press. See Exhibit A,91 5, 19, 22-24, 28, 34,and 35.

6. Because Plaintiff assets claims arising implicating the exercise of rights

protected by the U.S. Constitution, this Court has original jurisdiction under 28 US.C. § 1331.

Defendants may remove this action pursuant to 28 U.S.C. § 1441(s) because it arises under

federal law, presents a federal question, and is controlledby federal law.

7. Once federal question jurisdiction exists, the district court may exercise

supplemental jurisdiction over “state law claims that derive fiom a common nucleus of fact”

United Intl. Holdings, Inc. v. Wharf (Holdings) Lid., 210 F.3d 1207, 1220 (10th Cir, 2000).

Plaintiff asserts claims in this case for violations of NMSA 1978, §§ 1-19-26.1 (requiring

registcation of political committees); 1-19-27.3 (requiring disclosures related to independent

expenditures); & 1-19-31. see Exhibit A, § 3. These state Jaw claims are based the Defendants’

exercise of rights protected by the United States Constitution and form part of the same case or

controversy, as PlaintifP’s federal claims. Therefore, this Court has supplemental jurisdiction

over Plaintif’s state law claims pursuant to 28 US.C. § 1367(s), and they are properly

DNM 9
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removable under 28 U.S.C. § 1441(0). :

8. Noresponsive pleadings to the Complaint have been filed in the State Action.

9. Venues proper in this Court pursuant to 28 U.S.C. § 1441(s) because it is the

District Court and division embracing the place where this action is pending.

TIMELINESS OF REMOVAL

10. The Complaint was filed on May 24, 2024. Service was made on Defendant

TNMP on May 31, 2024 and proper service has not been made on Defendant Apodaca as of

today’s date, but is hereby waived by Mr. Apodaca, who joins in the removal. Removal of this

actioni timely pursuant 028 U.S.C. § 1446(b) and Murphy Bros. Inc. v. Michett Pipe Stringing,

Inc. 526 U.S. 344 (1999).

NOTICES

11. Pursuant 1028 U.S.C. § 1446(d), copies of the Notice of Removal will be given

10 al adverse parties and a copy of the Notice of Removal will be filed with the Clerk of the

Second Judicial District Court, Bemalillo County, New Mexico.

12. Defendants have satisfied all requirements for removal and reserve the right to

amend this Notice of Removal. If any questions of the propriety of ths removal should arise,

Defendants request the opportunity to presenta brief and argument in supportofthis removal.

JURY DEMAND

13. Ajury tial is demanded on all claims cognizablefor ial before a jury.

WHEREFORE, for the above-stated reasons, Defendants respectfully remove this action

from the Second Judicial District Court, Bernalillo County, New Mexico to the United States

District Court for the District of New Mexico.

Respectfully submitted,

DNM 10
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Wester Agriculture, Resource and
Business Advocates, LLP

/A. Blair Dunn.
‘A. Blair Dunn, Esq.
Jared R. Vander Dussen
400 Gold Ave SW, Suite 1000
Albuquerque, NM 87102
(505) 750-3060
abdunn@ablairdunn-esq.com
‘warbalp.jared@gmail.com

CERTIFICATEOFSERVICE

1 HEREBY CERTIFY that on June 26, 2024, a true and correct copy of the foregoing was
filed electronically pursuant to the CM/ECF procedure for the District of New Mexico, and
caused counsel of record (0 be served by electronic means.

{4BlairDunn
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FILED
Case 1:24-cv-00652-WI-LF Document 1-2 Filed 06/26/24 Pgs JUKIAL DISTRICT COURT

Bemaiilo County
5024/2024 1:26 PM
KATINA WATSON

CLERK OF THE COURTSTATE OF NEW MEXICO Christopher Waites
COUNTY OF BERNALILLO .
SECOND JUDICIAL DISTRICT

STATE ETHICS COMMISSION,

Plaintiff,

i No. __D:202.0v:2026:04341
TNMP, INC. d/b/a “The New Mexico Project”;
and JEFF APODACA,

Defendants

COMPLAINT

1. Voters in New Mexico are enitled to know who is paying to influence ther votes

in the 2024 primary elections for eight House districts and seven Senate districts. Plaintiff State

Ethics Commission bringsthis actionto,stop Defendants’ ongoing efforts to frustrate the public's

sight to know.

2 In 2019, the Legislature amended the Campaign Reporting Act to shine light on

“dark money” in state elections, requiring groups that pay for advertisements or advocacy in

support of candidates to be minimally transparent about who funds those advertisements and

advocacy efforts.

3. The 2019 amendments to the Campaign Reporting Act require groups advocating

for or opposing an identified candidate to registerand disclose their expenditures and the sources

ofcontributions used to fund those expenditures. SeeLaws 2019, ch. 262, § 1-18;see alsoNMSA

1978, §§ 1-1926.1 (requiring registration of political committees); 1-19:27.3 (requiring

disclosures related to independent expenditures); & 1-19-31 (requiring disclosures of political

committees inter ala).

ONM 13
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4. Inthe months leading up to the June 4, 2024 primary election, Defendant The New |

Mexico Project (“TNMP") made advertisements supporting “pro-moderate” and “pro-business”

candidates secking election for eight House districts and seven Senate districts. Yet, TNMP.

refuses to give New Mexicans basic facts about who funded these advertisements.

5. In fact, TNMP's President, Jeff Apodaca, incomectly maintains TNMP is not

required to disclose ts donors. See The Bob Clark Show, The New Mexico Project, 96.3 KKOB,

at 19:50 (May 1, 2024), hitps:Zomny.finshows/the-bob-clark-podsasithe-new-mexico-project

(“We can go raise as much money aswe want. We don’t have to disclose our donors. So that's

why people, companies and organizations don’t have to worry about them being attacked.").

6. TNMP is mistaken; the Campaign Reporting Act requires TNMP to give New

Mexicans basic information about the sources of the money TNMP is using to influence their

votes.

7. Plainiff State Ethics Commission therefore brings this civil action to compel

TNMP’s compliance with the Campaign Reporting Act.

PARTIES

8. Plainiff State Ethics Commission is an independent state agency established by

Asticle V, Section 17(A)ofthe State Constitution with constitutional and statutory authority to

enforce New Mexico's ethics laws, including the Campaign Reporting Act. On May 24, 2024,

the Commission authorized Commission staff to bring this lawsuit

9. Defendant TNMP is a New Mexico domestic nonprofit corporation.

10. Upon information and belief, TNMP holds itselfout as having registered with the.

Internal RevenueServiceas an IRC Section S01(c)(4) organization.

IL TNMP states ts principal placeofbusiness is $100 Wyoming Blvd. NE Ste. Md-

307, Albuquerque, NM 87113,
2
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12. Defendant TNMP also may be served at the following address: 1213 San Pedro

Dr. NE, Albuquerque, NM 87110.

13. TNMP has three directors: Jeff Apodaca, Robert James Montoya, and Ron

Marquez.

14. Apodaca is TNMP'sPresident, MarquezisTNMP's Vice President, and Montoya

is TNMP’s Secretary.

15. Upon information and belief, Defendant Apodaca is resident of Bernalillo

County.

JURISDICTION AND VENUE

16. The Courthas jurisdictionforthis action pursuant to NM. Const. Art. VI, § 13

and NMSA 1978, §4-6-2 (1975).

17. Vemeis proper.

FACTUAL ALLEGATIONS COMMONTO ALL CLAIMS

18. TNMPis a domestic nonprofit corporation. It was incorporated on September 13,

2023

19. Tn an April 23, 2024 interview broadcast over KKOB 96.3 in Albuquerque,

Apodoca described TNNMP: “The New Mexico Project is basically focused on getting the word

out about candidates that are pro-business, moderate candidates, that axe going to help us bring

more doctors, and beter healthcare here, that are going to bring more business, and be business

iendly.” The TJ Trout Show, The NewMexico Project, 96.3 KKOB, at 04:58 (Apr. 23, 2024),

https:flomny.f/shows/4-{rout/new-mexico-projest.

20. The New Mexico Project also identifies and advocates for candidates which it

believes support key industries to New Mexico, including the oil and gas industry.

3

DNM 15



Case 1:24-0v-00652-WO-LF Document 1-2 Filed 06/26/24 Page 4 of 49

21. TNMP is focused on advocating for candidates seeking election to at least 15
Tegislativeseats inthe Jone 2024 primacy election.

22. To that end, TNMP targets Latino and moderate communities and communicates
with advertisements urging support for “pro-business, pro-moderate candidates” The TJ Trout
Show,The New Mexico Project, 96:3 KKOB, at 4:06 (Apr. 23, 2024), tpsomy.fn/shomsfe
Iruthevmesica-proct; se also, 2. The Bob Clark Show, The New Mexico Project, 96.3

KKOB, at 7:23 (May 1, 2024), ipso. iu/shoms/he-bob-clark-podcasithe-nevw-mexiso:
‘project (“So really The New Mexico Project is to basically support pro-business, moderate:

candidates, and it's time to start fighting back against the progressive candidates that are out

there”).

23. According to Apodaca, “We just go out and educate moderate Latino voters on

the best candidates to vote for.” The TJ Trout Show, The New Mexico Project, 96.3 KKOB, at i

05:50 (Apr. 23, 2024) hspsiomny.fnshovwst routinemexico-preject; see also The Bob

Clark Show, The New MexicoProject, 9 3 KKOB, at 24:40 (May 1, 2024),

tps omy. yshowsthe-bol-lark-podcasyhe-new-mexico-project (same); Jeff Apodaca,
Letter to the Editor, NewMexico Project points towardstate's moderate rools, SANTAFENEW

MEXICAN, May 4, 2024 (“The New Mexico Project i actively informing New Mexicans that our

Latino leaders and commanitis are under siege byout-of stat, ulta-iberal progressives more

oncemed with their politcal careers than with our community and state").

’ 24. To furtherits objectives to “educate moderate Latino voters on the best candidates
10 vote for” TNMP launched a website, hitosiAlnewmexiseprsiostom, which, as ofMay 15,

2024, is comprised of only () a landing page; i) a “Priority Candidates” link, a “Focusing on

4
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Pivotal Elections” link; and (i) a “Get Involved” link, directing visitors to an online donation

form.

25. On'TNMP's “Priority Candidates” page, TNMP notedit “has identified key state

and countyracesas strategic priorities, where our influencecan sway pivotal outcomes and

shape the future politica landscapeofthe state.” TNMP identified for its endorsement eight (8)

candidates for election to House districts and seven (7) candidates for election to Senate districts.

26. Amongits strategic priorities for the New Mexico House ofRepresentatives,

TNMP identified ts objective to “protect” House District 9 (supporting Rep. Lundstrom), House:

District 27 (supporting Rep. Mattherws), House District 53 (supporting Rep. Madrid), House.

District 59 (supporting Rep. Hembree), House District 69 (supporting Rep. Garcia), and House.

District 70 (supporting Rep. Castellano); to “flip” House District 16 (supporting Marsella Duarte:

as a candidate); and to advocate for John D’Antonio as a candidate for House District 57. See

Ex. 1, The New Mexico Project, Our Priority Candidates (Fouse),

‘tips #ithenewmexicopraject com/pricrifis’ (retrieved May 10, 2024).

27. Furthermore, looking to ts priorities for the New Mexico Senate, TNMP

identified ts objective to “protect” Senate District  (upporing Sen. Macs, Senate Dist 8

(supporting Sen. Campos), Senate District 13 (supporting Sen. O"Neill), Senate District 15

(supporting Sen. Ivey-Sota), Senate Distict 26 (supporting Sen. Maestas); and to advocate for

Nicole Tobiassen for Senate District 21, and Clemente Sanchez for Senate District 30. See Ex. 2,

] “The New Mexico Project, Our Priority Candidates (Senate),

hitps:/thenewmexicoproject com/prieriries (retrieved May 10, 2024).

28. TNMP conducts advertising, including radio advertising, directing voters tots

website, where TNMP promotes its “priority candidates.” Bob Clark Show, The New Mexico

5
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Project, 96.3 KKOB, 21:10 (May 1, 2024),hutps:/lomny. fshows/the-hob-clark-podcastithe=

newmexico-project (“The radio commercial just ran. We're telling people go to

thenewmexicoproject.com, take a look at the candidates that we're supporting”); see also id. at

08:42 (“We're doing some radio ads, for branding, and someofour smaller communities, call to

action, we're targeting them on social media, different things like that, we're doing ballot

chasing,stufflike that, we're doing door to door”).

29. Upon information and belief, TNMP's radio advertisements urge New Mexico

Voters, and specifically “the moderate Latino voter,” to “votefor the moderate candidate that will

support our needs” and directs voters to “[v)sit thenewmexicoproject com or on Facebook for

candidates who share our values.”

30. TNMP has expended more than $10,000 to Cumulus Media to place these radio

advertisements from April 22, 2024 to June 4, 2024 with KKOB-AM (2 spots), KRST-FM (84

spots), KOBQ-FM (84 spats), and KKOB-FM (85 spots). Ex. 3, Licensing & Databases Public

Inspection File for The New Mexico Project, at 2, 67, 11-12, 16-17, 20, Federal

Communications Commission (retrieved May 9, 2024).

31. Inthe memo field ofits check to Cumulus Media, TNMP made clear that the

purpose for its payment was for “Radio Ad Primary.” 1d. at 20.

32. Inaddition to ts radio advertisements, TNMP has purchased at least 33 Facebook

advertisements supporting Sen. Campos, Rep. Castellano, Sea. Ivey-Soto, Nicole Tobiassen,

Sen. Maestas, Rep. Hembree, John D’Antonio, Rep. Lundstrom, Rep. Madrid, Marsela Duarte,

Nicole Chavez, Rep. Garcia, Sen. O'Neill, Clemente Sanchez, Sen. Mufioz, and Rep. Matthews.

33. TNMP's Facebook advertisements started runningon or about May 17, 2024 or

May 18, 2024. Depending on the advertisement, the estimated audience size varies from 1,000

6
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105,000 Facebook uses to 10,000 to 50,000 Facebook users, and, asofthe date Of this complaint,

the advertisements’ impressions (i., the numberoftimes the advertisement appeared on a

screen) range from fewer than 1,000 to more than 8,000.

34. TNMP's President, Defendant Apodaca, has even representedthatTNMP's

advertisements constitute independent expenditures in supportofcandidates contesting the June

2024 primary. See The Bob Clark Show, The NewMexico Project, 96.3 KKOB, at 20:15 (May

1, 2024), hips: omy.féshowsithe-beb-slark-podeastithe-new-mexise-projest (“We're an

educational independent expenditure. So we're going in and educating the voters on what we

need odo o get out and vote and vote for the right candidates ”) (emphasis added).

35. Upon information and belief, TNMP has received “close to $1 million” in

contributions. See New Mexico Politics with Joe Monahan (Apr. 24, 2024),

hutps/foemenahansnewmexicoblogspotcom!(“Apodaca says the group has already raised

“close to $1 million,” all from within the state”); see also Bob Clark Show, TheNewMexico

Project, 96.3 KKOB, at 11:30 (May 1, 2024), bps: /omny fin/shows/the-bob-=clarkepodenstithe:

‘ne-niexio-projest (“Let me make this very clear: We're raising money, we've done some good

raising money, we've collected probably halfof what we need to raise.”); id. at 13:08 (“All the

money we've raisedisfrom local industries, local New Mexicans, and local individuals from

New Mexico. One hundred percentofthe money we've raised is from New Mexicans, ight,

whether it is industries, businesses or individuals”)

Count I: To enforce the civil compliance provisions of the Campaign
Reporting Act applicable to political committees.

36. Plaintiff incorporates by reference paragraphs 1 through 35 of this complaint as

though fully set forth herein.

37. Defendant TNMP is an associationof two or more persons.

7
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38. Defendant TNMP's primary purpose is to make independent expenditures.

39. Upon information and belief, Defendant TNMP has received more than five

thousand dollars ($5,000) in contributions or made independent expendituresofmore than five

thousand dollars (85,000) in the election cycle running from January 1, 2023 through December

31,2024. See NMSA 1978, § 1-1-3.1 (2003, as amended 2019) (defining “election cycle”).

40. Defendant TNMP is therefore a “political committee”underNMSA 1978, Section

1-1926Q)(4).

41. Asa political committee, Defendant TNMP is subject to registration,filing fee

requirements, and disclosure report requirements under the Campaign Reporting Act, including

disclosureofTNMP's contributions and contributors under Section 1-19-26.1 and Section 1-19-

31

42 Plaintiff State Eics Commission seeks relief in the form of an order declaring

TNMP is a “political committee” as defined by the Campaign Reporting Act; an injunction

requiring TNMP pay the filing fee, appoint atreasurer,registeras a political committee, and file

one or more disclosure reports as provided by NMSA. 1978, Sections 1-19-26.1 to 1-19-31; civil

penalties and forfeitures as provided by Section 1-19-34.6(C) (1995, as amended 2019); and any

otherreliefthe Court deems proper.

Count IT as to Defendant TNMP: To enforee the civil compliance provisions of
subsections 1-19-27.3(B)(3) and (C) of the Campaign Reporting Act applicable to

independent expenditures of more than $3,000 in a nonstatewide election.

43. Plaintiff incorporates by reference paragraphs 1 through 42 of this complaint as

though fully set forth herein.

44. This count is pleaded in the aitemative to countIunder Rule 1-008(E)(2) NMRA.

8
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45. Upon information and belief, Defendant TNMP made aggregate independent

expenditures in excessof one thousand dollars (1,000) in a nonstatewide election.

46. Upon information and belief, Defendant TNMP received one or more

contributions —i.e,, gifs, subscriptions, loans, advances or depositsof money or other things of

value, including the estimated valueofan in-kind contribution, made or received for the purpose

ofsupporting or opposing the nomination or election ofa candidate.

47. Upon information and belie, Defendant TNMP received contributions from one or

‘more persons who made contributionsof more than two hundred dollars ($200) in the election

cycle running from January 1, 2023 through December 31, 2024, made in response toa solicitation

to fund independent expenditures.

48. Defendant TNMPtherefore must report the name and addressofeach person who

has made contributions of more than two hundred dollars ($200) in the election cycle, running

from January 1, 2023 through December 31, 2024, made in response to a solicitation to fund

independent expenditures, as required by NMSA 1978, Section 1-19-27.3(B)(3) and (C), and must

further make reports as required by NMSA 1978, Section 1-19-27.3(D).

49. Plaintiff State Ethics Commission seeks relief in the form of an order declaring

TNMP made independent expenditures during the election cycle running from January 1, 2023

through December 31, 2024 that, when aggregated with all independent expenditures made by

TNMP, exceed three thousand dollars ($3,000) in a nonstatewide election; an injunction

‘compellingTNMP to file disclosure reparts providing the name and addressofeach person who

‘made contributionsofmore then two hundred dollars (5200) during the election cycle, running

from January 1, 2023 through December 31, 2024, that were earmarked or made in response to a

solicitation to fund independent expenditures and the amount of each contribution, as required by

9
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NMSA 1978, Section 1-19-27.3B)3) and (C); an injunction compelling TNMP to meke

disclosures required by Section 1-19-27.3(D), including the name and address of, and amount of

‘each contribution made by, each contributor who contributed more than a totaloffive thousand |

dollars ($5,000) during the election cycle to TNMP; civil penalties and forfeitures as provided by

Section 1-19-34.6(C); and any her elifthe Court deems proper.

CountI as to Defendant Apodaca: To enforce the civil compliance provisions of
subsections 1-19-27.3(B)(3) and (C) of the Campaign Reporting Act applicable to
independent expendituresof more than $3,000 in a nonstatewide election.

50. Plaintiff incorporates by reference paragraphs 1 through 49ofthis complaint as

though fully set forth herein.

S51. This counts pleaded in the alternative to count I under Rule 1-008(E)(2) NMRA.

52. Defendant Apodaca is a “person” under the Campaign Reporting Act.

53. Upon information and belief, Defendant Apodaca made aggregate independent

expenditures in excess of one thousand dollars ($1,000) in a nonstatewide election.

54. Upon information and belief, Defendant Apodaca received one or more

contributions—i.c. gifts, subscriptions, loans, advances or deposits of money or other things of

value, including the estimated value of an in-kind contribution, made or received for the purpose

of supporting or opposing the nomination or election ofa candidate.

55. Upon information and belief, Defendant Apodaca received contributions from one:

or more persons who made contributionsofmore than two hundred dollars (5200) in the election

cycle running from January 1, 2023 through December31,2024,madeinresponseto a solicitation

to fund independent expenditures.

56. Defendant Apodaca therefore must reportthe name and addressofeach person who

has made contributionsofmore than two hundred dollars ($200) in the election cycle running from

10
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| January 1, 2023 through December 31, 2024 that were made in responseto a solicitation to fund

independent expenditures, as required by NMSA 1978, Section 1-19-27.3(B)(3) and (C), and must

further make reports as required by NMSA 1978, Section 1-19-27 3D).

57. PlaintiffState Ethics Commission seeks reliefin the formofan order declaring that

Defendant Apodaca made independent expenditures during the election cycle running from

January 1, 2023 through December 31, 2024, that, when aggregated with all independent

expenditures made by Defendant Apodace, exceed three thousand dollars (53,000) in a non

sutewide election; an injunction compelling Defendant Apodaca to file disclosure reports

providing the name and addressofeach person who made contributionsofmore than two hundred

dollars ($200) during the election cycle running from January 1, 2023 through December 31,2024

that were earmarked or made in response to a solicitation to fund independent expenditures and

the amount ofeach contribution, as required by NMSA. 1978, Section 1-19-27.3B)(3) and (C); an

injunction compelling Defendant Apodaca to make disclosures required by Section 1-19-27.3(D),

including the name and address of, and amount of each contribution made by, each contributor

who contributed more than a totalof five thousand dollars (55,000) during the election cycle to

Defendant Apodaca; civil penalties and forfeituresasprovided by Section 1-19-34.6(C); and any

otherreliefthe Court deems proper.

PRAYER FOR RELIEF

WHEREFORE, the State Ethics Commission requests the Court to enter relief as follows:

a. An order declaringthatTNMP is a “political committee” as defined by the Campaign
Reporting Act;

b.  Injunctivereliefordering TNMP, as a political committee, to comply with the
registration, filing fec, appointment, and reporting requirementsofSections 1-19-26.1 to
Los 1, including disclosureofTNMP's contributions and contributors under Section 1-

n
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c.. Injunclivereliefordering TNMP to comply with the reporting requirementsofSections
1-19:273(B)(3), (C) and (D).

4. Injunctiverelief ordering Apodaca to comply with the reporting requirementsof Sections
119-273B)(3). (C) and (D)

|©. Civil penalties allowed by Section 1-19-34.6(B) and (C),

£. Assessmentof costsunderNMSA 1978, § 34-640.1; and

© For such otherreliefas the Court deems just and proper.

Respectfully submitted: May 24, 2024,

STATE ETHICS COMMISSION

By:(8JeremyFaris
Jeremy Farris
Walker Boyd

800 Bradbury Dr. SE, Suite 215
Albuquerque, NM 87106
(505) 827-7800
jeremy. famis@sec.nm. gov
walker boyd@sec.nm gov
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Case 1:24-v-00652 WJ-LF Document 1-2 Filed 06/26/24 Page 32of 49
ISSUE (Nen-candidate) ADVERTISEMENT

AGREEMENT FORM

\Jdefdbadaca hereby request station time as follows: See Order for proposed

scheduleand charges. See Invaica for actual schedule and charges.
Check one:

[2] Ad “communicatesa message relatingto anypoliticalmatterofnatiosal importance”bysefering to
{1 egal qulfe candor for feralfc 2) on ctionfrfie; ) nation eile
issnofpublic mportanco (1.9, health careJegisbtion, FStxcode, etc);or (6) polasuethatis the.
subjectofcontroversy or discussion at thenational evel.

[JAdoes NOT communicate amessagerelating toanypolitcal matter ofnational importance (eg. relates:
olyto a stato or cal ss).

= “i ALLGUESTIONS/BLOCKS MUST BE COMPLETED | § x
Staton timoroquetedby: ThoNewMexicoProject a

Agercyneme: eT Ae ep————p——————]
|Address: 8100 WyomingBIvENE, 4-307Atauerave, 4 07115 TT -

Contact JoflAgodica [Phone numberston sis Emal:Jelapo@ilondcom
Namaofadvertiser/sponsoffst entity’ ulllagal amea6dlsclosédtotheFederalElection Commisionfor federal
commie]withno acronyrs;nama mustmatchthesponsorship ID In ad:
Name: TMP nc. -

Address 8100Wyoming BRUNE ASOTNovuerueNV Bats |
conesJoon, | rorarembor 0805115 [anal stepigsision
Station is authorized to announce the time ss paid for by such person or entity.

List ALL chiof executiveofficers, membersoftheexecutive committee and theboardofdirectorsor other
‘governing graup(ofthe advartier/sponsor(Usosoparatopago if necessary:

Healthcare, Cririe, Jobs

Bysigning below, acvertser/spancor representsthatthasa ited abaveara theonlyexecutive officers, mernbersof the
exetuivgcorittseandbod of directors or otherGoverninggroupie.
fadrefersto afederalcandidates)orfederalelection;list ALLofthe follawing: [oo] a

Names) of every candidate referred to: Healthcare, Crime, Jobs

Office sought by such candidates) (v0 acronymsorsbbraviationshHealthcare,rime, Jobs

oseof lection
Clearly identify EVERY political matterof rational impértarice referred to in the [Jwva
ad (no acronym; se separate page if nocessorys

Healthcare, Crime, Jobs

DNM 44



ase 1:24-cv-00652-WJ-LF_ Document 1-2 Filed 06/26/24 Page 33 of 49

THIS STATION DOES NOTDISCRIMINATE OR PERMIT DISCRIMINATION ON THE BASIS OF RACE OR ETHNICITY.
INTHEPLACEMENTOF AOVERTIING.
The advertiser/sponsot agrees toindemnify and hold harmlessthestationfor any damagesorliability, including reasonable

attorney'sfees, which may arise from the broadcastofthe above-requested advertisement(s):Forthe above-requested
ads), theadvertiser/sponseralsaagreestoprepare &script,transcriptortape; whichwillbedelivered to the stationbythe
log dosdines ule he ators cloneSatement

te
Some: Crs. sores
Nome: Jef goss Novo: Brandls. Fomerd
Date of RequesttoPurchiseAd Thi: 1924 DateofStation Agreement10SellTe: 4 (4/245%]
RE A ‘TOIBE COMPETED BY STATION ONLY. i 4 3

Adsbmitedtosation? [7 [Yes [No Doteadracohed:oi
Note: Must have separate PR-19forms for ach versian of the ad (e.,for every ad with differing copy).

1f only nsofficer,axecutivecommitias memberordfecto iised sbovo, stoion should sk thesverdserispenar |
in writingifthere are any other officers, executive committee members or directors, maintain records of inquiry and
update this formifadditional officers, membersordirectorsare provided.

Cape
[|AcceptedIN PART (0.5. ad not receivedtodeterminecontent
RL —

“Upload partislly accepted form, thenpromptlyuplosd updated finalfort when complete.

Duteandmatureof follow,fame

Contract#: ‘Station Call Létters: DateJdsresa TRE lS
Eee: Pr Ri Sasod End Dyes:Bibuguerque. Ele

rR ew
Upload ordey, this disclosure form and invoice (ortraffic system print-out) or other.‘material reflecting this transaction
to the OPIFo use this space to document scheduleoftime purchased, when spats actually sired, the rates chargedand the classesoftime purchased {including date; time, classoftime and reasons for any niake-g6ods or rebatas) arattach separately. If station will notuploadtheactual times spots aired untilanfovaice is generated, the nar of 4| contactperson who can provide tht information immediatelyshouldbeplaced in the "Ter and Disclosures” folderinthe OPIE
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ORDER
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Case 1:24-0v-00652-WJ-LFDocument 1-2 Filed 06/2640,0443 ue 22
Ocertion  sasiiosn Abst Howoopic, Tia
An: — — ProsDns: Policrsod0aPinay wmaFioNoNs: DumaGuan Esto: n -

ln Ch Std Eni inenoy Cody _Bieak SauEndTins Days LenSpits _RaiePr RigTypeSpois Amount
Wocouzani Sinan mee: 2 em omWekOuzhas  ospsne mitre : Gx aoWeek 050824 _Qaioph _miceec PG ox8 KKORACUZ GSNEPO Gp rT ERR EEE] 3 son

ue .SutDale fndDdle Wosklaw  Soohfesk Role ReinWebOu ound THT 3 wo ooWeekouzute Osuna mir 1 ko omook osoaze _osnana, _imire-- 3 Sw on ji5NCBAGUZINCSTSWE ads Th SwreedRmT 3 TORR oe 0 seoue soacommy
StiOsle EfDate Weel  Swofeidess Role ReinWekDuiane. ousbse  neTeer Ss wm 0%VdGus OSeazd mie. 3 Wm owMosk iiss _03tans_ mire P fom ooTW KKGOA GHIT28 CRbAZYWEANDI GR Beles ATT TT REWPRIEW| 4 sooue
SldDate EncDals Weekdive Sobel Rate RuingWoelOSz Cane TE 1 sus omVieokosaun oon Sar 1 oomm omVieokOsza (ova marr i Silo omWe 0atans apis mere i fmm omWeRKOBAOBI Cava WEANGIS OH Bea WWF WT SRWRETOW|  ¢  ssonhe
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SimtDote EndDate. Moskdavs — Spoiwmiek Reid RangWeskbSions ogress mere D mom okVieokOa0nt Osis ME. PW omVkOORT Catan, TEs i Sw omWerGotha _Osoune_reries 2 mo omWIONKGBA COTE 062ATEES OH SemnGHART AT EGFR OE 6 smomhe 00001000)
Setoso atowe Veen fms ae famWeskosiazy Gone AL T smn omVieoeosmay, oun mes 3 Eo omvieckosams oszas  smar- i Be owVeohGonuze_ oon _Mr-reen 2 Ei omITRROEAC3132 SoarTFPTORS Gi 7p 7 RR om] 6 suhr
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Case 1:24-cv-00652-WJ-LF Document 1-2 Filed 06/2624 Page 37of49
ISSUE {Non-candidate) ADVERTISEMENT

AGREEMENT FORM

Lisfhpedacshereby request station time 3s follows: See Orderfor,proposed
schedule and charges. See Involce foractual schedule and charges.
Checkone:

[77] 2d "communicates amessagerelatingto aypoliicalmatteof ational importance byreferingto(1) legal cused candicte forfederal office 2) an election to federal office: (3 national legelavesunofpublicimpotancs 0.5. heathcorelogan, IS sccode, xc or F3pollks that thebeck of controvrsy o discussion atthe national lavel.
[JAddoes NOTcommuricatemessage relatingtoany poidcal attr of stienalimportance fe. relates= only to astateof acal ive.

AterolVin= a
Stotiontims requestedby:TneNowMasorect =
Cu—Aces:900WyomingBa NE, 14-307bq,MI67113 -
Contact:JefAposocs Phononumber: 3104688115 Ema: Jeapo@icti.com
Nainaofadertisor/zponsritntity’sfilllegalname as disclosedtotheFederal Elocion Commissionfor fedoral<comnitecs]with no aronyms:namomustmatchthe sponsorshin10Inad
|Nome: TP be -
DE
ContecJetgots |Phonerumber508STE Toutwopogonioon |Staton i suthorized to announce the time 8s pal for by such personorent, .

List ALL chiefaxccutivoofficers, membersoftheexecutivecommitteeandthebeardofdirectorsorotherGoverningGroups) of the dvitider/sponsor (Usasoparatopage fi necessary):

| Healthcare, Grime, Jobs

Bysieingbelow;advertserspanso represents thi hese sted bove aretheonlyesecutiveoffers,members cftheehsciivecommie sndbostd ofGita ofether Goverting Groop
Hadrefersto a federalcandidate)orfedaralelection,fistALLofthe allowing: Cova
Nimes)ofaverycandidate refered toHealthcare, Crime, Jobs
Offcla soughtby such candidates](no scronys or askveviatons feathers, Crime sobs |
CE  ——
Clearly identify EVERY political matterof national importance referredto In the. ne20 (00 acronyms: uss seporace page i necessary:

Healthcare, Crime, Jobs
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ase 1:24:0v-00652- WILE Document 1:2 Filed 06126/24_Page38of49
THis STATION DOES NOT DISCRIMINATEOR PERMIT DISCRIMINATION ON THEBASISOFRACEOR ETHNICITYINTHE PLACEVENT OFADVERTISING.

Thescvertiseriponsoagrees to indemnifyandhod hatrlssth stati or anydamages or laity, including rezsonableatomey’sfecs, lichmayacafomthe broadcastofth above roquested cherisumnteFor thsshove regienen266) the adhereSponsoralisree  proparo aser, transcripto tape,which wil bo ered tothe sionby thelogdeadlinesowned nthesation ilo saermart.
Advertisar/Sponsor Station Representative
Signature: Codon Signaturc:
Name: JfApodeca Nome: Brenda smears
DatoofRequestta PurchaseAdTime: 416721 Date &f Station Agreement a Sell Tene: |01 F2/|
y bia a ereTeNg A §
Adsmisd sate? [ve [No Ontwdrecovess 22.0000
Note: Must have separatePB-19 forms for each version of thead fs.for everyawith cfering copy).
olyan fcr, executive conmitesmarror directorsted ove,saosodwk th advireromonneysuiting ihere ars any other offcrs, occu committee members or directors, moan 4cords of punyonipat is for aditanl ofc, members of drsctorssr proved,
Dispogiion:
v Accepted
[7] AccootedINPART (e.g. ad otreceivedtodetemins orter
C] Rescad provideress:

“Upload paral acceptedform,thenpromptupload updatedfistformwhencompote.
Ontomnatre ffelowape,any, TT)

[— Staion Call oars: Behe
PBA |KKB |dapauedEnt: Strtion Location: inSart d End utes:ion ergue F350

Eres pA 7
Upload order his disclosure form and invoice (or traffic system printout) o other material reflecting this transaction£0 the OPIF ousa tis space0document shedofimo purchased, whe spots ctully tec 16 ote shang30d the Glasses of time purchased Gclucing date fimo,lasoffm on reasons for any moke-gooss or sey artach seporossly. f tation wil 01dplaad the actual fines ots ited unt an ores f+ enerstodtre sopgontact person who can provide that information immediately should be placed i the “Terms and Dsciomes® fieinthe OPI
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5 NCase 1:24-cv-00652-WJ-LF Document 1-2 Filed 06/26/24 Page40of49 \
PrniDss G22BA160736 Page 1 GhORDER \
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Case 1:24-cv-00652-WJ-LF Document1-2 Filed 06/26/24;PAOSANONAS suse 22
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Case 1:24-cv-00652-WJ-LF Document 1-2 Filed 06/26/24 Page 42of49.
ISSUE (Non-candidate) ADVERTISEMENT

AGREEMENT FORM

\ifheodiahereby requeststation time as follows: SeeOrderforproposed
schedule and charges. See Invoice for actual schedule and cherges.
Check one:

Ad commuricates message relatingtoanypolticalmatterofnationalimpartance”byreferingto
(1) alegally qualified candidateforfedral office;(2)anelection to federal office;3} anational legiaiive:
issue of publicimportance(e.g. Healthcarelegislation,IRStaxcode,etc);or (8) a political ssue thatisthesubjectofcontroversyorcisionatthe national lovl.

[7] Ad does NOT communicate a essage relating toanypolitcal matter ofnational importancs (e.g, relites
‘onlyto 3state or local issue). .

rae ALL QUESTIONS/ELOCKS MUST BE COMPLETED Sas

|scan tpnaueatdd oy:reriotie oo. —
Agancyparie: JE A ——
Ackirngs; $100YeringBhdNE, M4207 PAGS, NYEIALS eee eee mre,
Contac JerAvoca Prone umber31048s 011s Emit eapoicoutioom
amoof dvertisésponsor ist ant’ ul lagal namo as disclosedto th FederalElectionCommission [forfadaral

committees]withno acronyms;famemustmatchthesponsorshipIDInad):

ErrSpl sermtger eres meets tories
Adhess;8100 Wyoming Biv NEM4307Abaguergue, NU BTITS ee
Gorton etd Trhonemmberiris [onmen
Station is authorized to announce the timo 3s pid orbysuch person or entity.

ListALLchief executiveofficers,membersofthe executivecommittee andtheboard ofdirectorsorother
‘governing groupls)ofthe advertiser/sponsor(Useseparate page if necessary):

Healthcare, Crime, Jobs

Bysigning below,advertiser/sponsorrepresentsthatthoselisted abovearetheonlyexecutivecfficers,membersoftheexecutive commitias andboardof rectoro other governing groupll
13draforsto afederalcandidstale) orfederal election, listALLofthefollowing: Cd wa

Nomels) of every candidate referred to Healthcare, Crime, Jobs

Offcats sought by such candidtet) (no acronyms of sbbrevistonsh{eaihcare, Crime, Jobs or
die Ce C reaset em rman.

Cleat denyEVERpoliat mio of poralTmporianes feredtno Twa2d {10 ocronyme); use seporote page Hf necessary:

Healthcare, Crime, Jobs
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Case 1:24-0v-00652-WJ-LF_Document1-2_Filed 06/26/24 Page 43 of 49
THIS STATION DOESNOT DISCRIMINATE OR PERMIT DISCRIMINATION ONTHEBASIS OF RACE OR ETHNICITY
INTHE PLACEMENT OF ADVERTISING.
The advertser/sponsoragrees toindemnify and holdharmlessthe statioss for any damagesorlability, including reasonable
sttomey'sfoes which may arise fromthebroadcast oftheaboverequestedadvertsement(). For the sbovareciussted |
adi the acveriaer/sponcorsloagrees to prepard script, ranscriot or tape,which ilba defivare to the tationby the |
logdeadinesoutlined inthe stations cisclosure statement.

|
Signature: Clan signature)

emeroni nee: Broguls,Rowen)
Dateof Requestta PurchaseAdTime:4/1924 DateofStation AgresmonttoSelTiina: 4 A432

Eeeeml 5 4

pdsmisisdiosaionr [Pv [Ne Omesdrecoed MOBLOG
Note: Must hava separate PB-19forms for each versionofthe ad (ie., for varyadwith differing copy).

if onlyne officer, executive commites memberordirectori lated above, Staton should ask tho advertserfsporsor
wring i there are any other ofcers, executive committea membersordirectors, maintain records of inquiry and
update thisform itadditonal officers;membersordirectorsoreprovided. :

ogiton:
7 hecepred
[7] AccssiedIN BARTfg,od ot received o terminecontend
7Releced provide reson:

“Upload partially accepted form, thenpromptlyuplozd updated fina form when complete.
esarreran ean erm a

Contract #: Saton ss: DataRecived Requested:
| iaxsasus  [TURUAR PWESSBTT

Este Station Location: ‘RynStart and EndDstes:
Rfbuguierqu e. 4-23 = bYDy
eT Fay

Uplozd ardar, hi disclosure orm and invoics or traffic systom print-out)or other moter) reflctingthistransactiontothe OPIForuse this space todocumactscheduleof time purchased, whan spots actually aired, the rates charged20d the classesoftime purchased (including dato, tme, cessof timo 3nd ressonsfor any make-goods or rebates) ofattach separately. If station will not upload the actual times spotsairedunt an invics 5 generated, the name of>contactprsonwho can provide ha nformaden immediatly shui be placed nthe Terms an Discos” folder
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Case 1:24-cv-00652-WJ-LF Document1-2 Filed 06/28/24.P898ASRE40  pics 1 or2.
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Case 1:24-cv-00652-WJ-LF Document 1-2 Filed 06/26/24uP808A80649 page 2012
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Case 1:24-cv-00652-WJ-LF Document 1-2 Filed 06/26/24 Page 47 of 49
ISSUE (Non-candidate) ADVERTISEMENT

AGREEMENT FORM,

|Jdefthpodaca hereby request stationtimeasfollows: See Order fof proposed

schedule and charges. Ses Invaice for actual schedule ahd charges.
Check oner

[2] Ad "communicates message relating toanypalitical mater of national importance” byrefertingto
01alegally qualifiedcandidate orfedere office; 2) an olscion tofodcal fico; 3). national agiltiva

fssooofpublicimportancefg. helth carslegisialon,IRtax code;etc);o 4 apolitical suetists the
subjectofcontroversyor discussiona thenational evel.

[JAd does NOTcommaricate a message relating to anypoliticalmatterofnational importance te.g. relates
only to atateorlecal sue).

XE ALL QUESTIONS/BLOCKSMUSTIBE COMPLETED 5 1!

Station time requested by:ThoNew Hixico Poect ee oo
Agencyoame: gsTmAAStS
A stinS . .

ContactJitApocaca Phonenumber: 3104885115 Emaseiapogiciondcom
"Nomeof advertisar/spansar (Istonity's fll egal namo as disclosed to tha Federal Election Commission for fedsral
committees]with no acronyms; namemust matchthosponsorship Dinad):
oreTE en —

FA SUR 3 Md UEA Btn LBD. sen
Cont Sohgmtoss [phonecomb 1048811 [eal eo@idovizom
Station is authorized toannouncethe imaaspaidfor by suchparsonorsofty.

ListALLchiefexecutiveafficers,membersofthe axecutivecommitte andtheboardofdirectorsor other
soverning Sroupt)oftha adverdsarispansor(Usesoparsta page if necessary:

Healthcare, Crime, Jobs

8y signingbelow,acvertie/spansorrepresentsBat thoselsdshovearothe only executive officers, mambarsof theexecutivecommites andboardofdirectors or other governing grou).
2drefersto a federal cancidato(s)orfederal lection, lstALLofthe following: [va

Name(s) of every condidaterefarredto: Healthcare, Crime, Jobs

Offa soughtbysich candidate (no acronyms or abxevstonseafincare, Grime, Jobs |

Gawofdecto CT |
Clearly dently EVERY political matt of national importance referred 1 in the CJwa
ad (no acronym); use separate page f necessary.

Healthcare, Crime, Jobs
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Case 1:24-01-00652-WJ-LF_Document 1-2 Filed 06/26/24 _Page 48 af 40
THIS STATIONDOES NOT DISCRIMINATE OR PERMIT DISCRIMINATIONONTHEBASISOFRACEOR ETHNICITY
INTHE PLACEMENTOF ADVERTISING.
Tre achertierfsponsor agrees to defyandhold harass thestation forarydamagesor abi,ncuding reasonable
tomefos whichmyasfroth broadcast the ave requested scvarsaments), For theabovereauesed
260, ackarisefsponsarokoagrees to prepare a cptwansciptof tape,which wilbedelvered tothestation bythe
{ogdeadlines outinad in thosation’ diclonrs stare:

Ps
Signature: Coon. Signature -
Nar JoltAgoda Name: Poona. Qimerd
DateofRequestto PurchaseAdTimo:4116724 DatecfStationAgreemonttoSelTie:4 32

ae SHE Cle aNeae ERS |

pdmbrsedtonstort [Pv [No Duteadresives 022-902
Noto: Most have separate PB-19 forms for each version of the ad (.., for evary ad with difaring copy).

onyomeofficer, executive committeemember ordirecto i stil above, station should astheacertserisponsor
itoring fhere re any othr officers, xacuive commits mornbers ar directors, mantarecordsofinquiry 3nd
Godot tis form if aianal officers, membersar dirctors are provided me

7 res
77] copie NPART u5. otrecivd determingcontent
[=] Rested provide essen:

“Uplaod parilly accepted fon then ramp plosdupdatedinlform when comple.

Dstcondratureoffolowaps, ary: I - |

Comactt: Staton Call Lata: [a—
asses, |RRST  |Yopigve

Bui Staton Location: Run Stit andEnd Datos:
pHhuquerg uf. 4-93~bb4202

Formation issus. ade bay (not required for state/ibcal issie ads): i XE a

Upload order thi dscfosuro form and invoice or afcsysein pin-out) o ater materisl reflecting this ransaction
10thaOFIFo usethsspace&document sched ofme purchized, when spots cual aired, the rates charged
hd the classes of time purchased (cluding cote, Ue, cas of Gre sndreasonsfaanymka-goots orrebates)or
Stach seperately. f aon wil not upload ihe actus] tives spots aed unlan fvoic fgenerated the nara of&
Comat parson who can provide hat Information immedintely should be pisced in the “Terms ond Disclosures” older
nthe OFF
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HiME-Vereton:1.0
From:crectbbennd. uscourts. gov
ToscmecttotmMCOULL uscousta. goveer
“Case Faticipants: A. Blair Dum (abdunnsablairdunn-esq. con, vazba. Llp. axedegnail.con,varba. 11poguail con)
“ton Case Paztictpante:
“io Notice sent:
Hossage-1d: 131564666 uscourts. govSubject :Activity in Case 1:24-cv-00652 State Rthice Comission v. TIMP, Inc. et al Piling
and Adain Fees Received
Content-Type: texthtmi

US. District Court

United States District Court - Districtof New Mexico

Notice of Electronic Filing

“The following transaction was entered by Duan, A. on 6/26/2024 at 11:54 AM MDT and filed on 62612024.

Case Name: State Ethics Commission v. TNMP, nc. etal
Case Number: 1:24-0v-00652
Filer:
Document Number: No document atached
Docket Text:
Filing and Administrative Fees Received: § 405 receipt number ANMDC-9422298 re [1]
Notice of Removal, filed by TNMP, Inc., Jeff Apodaca (Payment made via Pay.gov)(Dunn, A)

1:24-ev-00652 Notice has been electronically mailed to:

A. Blair Dunn nbsp &nbsp abdonn@ablairdunn-esg com,warba lp@grmai com,
warbalpjared@gmail.com

1:24-ev-00652 Notice has been delivered by other means to:

State Ethics Comission
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INE-Version:1.0
Fom:cuectbbened. uscourc. gov
To:cectotarcourt. scourta. gov
“Case sarticipunta: Jared Robert Vander Dusen (vazba. Jip. Jaredsgaail.com), Jerery Daniel
Parris (jeremy. farrisonoc.nm.gov, jhafbdiaw.con), A. Blair Dum
(abunnaablaixdunn-esy.con, vara. 11p. Jaredogeail con, wazba. 11pagaail.con)
“Hon Cage Pazcicipante:
Zo Notice Sent:
Veanage-1d: 131567250md uscousts. gov
Subject Activity in Case 1:24-cv-00652-JFR-LF State Echice Comiseion v. TWWP, Inc. et al
Add and Terninate Judges
Content-Type: texthiml

US. District Court

Notice of Electronic Filing

‘Thefollowingtransactionwas enteredon6/26/2024at 1:49 PM MDTandfled on6726/2024

Case Name: State Ethics Commission v. TNMP, Inc. et al
CaseNumber:  1:24-cv-00652-JFR-LE
Filer:
Document Number: No document attached
Docket Text:
United States Magistrate Judge John F. Robbenhaar and United States Magistrate Judge
Laura Fashing assigned. (g)

1:24-¢v-00652-JFR-LF Notice has been electronically mafled to:

‘A. Blair Dunn abduan@ablairduna-esc;com,warba.llp@gmail.com,warba. Ipjered@gmail.com

Jeremy Daniel Farisjeremy. uris@sec.am.gov, jsh@fbdlaw.com .

Jared Robert Vander Dussenwarbalpjared@gmail com
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1:24-cv-00652-JFR-LF Notice has heen delivered by USPS to:
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HINE-version:1.0
Eom:cacctbbened.uscourtsgov
Toscrecttoummcourt  uacourta. goviy
--Caso Participant: Jared Robert Vander Dussen (vazba.1lp.Jaredeguail.con), Jereny DanielParris (Soremy.farrioocc.m.gov. jnhetblav.con), A. Blair Duin(abdunneablaidurn-cog. con, warba.11p. jaredognail con, warba.1lpegeail.com)Son Cage arcicipants:
“Ho Notice sent:
Hessage-1a:131567276nmd. uscourts.gov
Subject Activity in Case 1:24-cv-00652-JFR-LF State Ethica Commission v. TWP, Inc. et al
Notice of Magistrate Judge Assignrent (Text only)
Content-Type: texvhiml

USS. District Court

United States District Court~ DistrictofNew Mexico

Notice of Electronic Filing

“The following transaction was entered on 6/26/2024 at 1:50 PM MDT and filed on 6262024

Case Name: State Ethics Commission v. TNMP, Inc. ctl
CaseNumber:  L24-cv-00GS2=JFR-LF.
Filer:
Document Number: 2(No document atiached)
Docket Text:
PLEASE TAKE NOTICE that this case has been randomly assigned to United States
Magistrate Judge John F. Robbenhaar to conduct dispositive proceedings in this mater,
Including motions and trial. Appeal from a judgment entered by a Magistrate Judge will be to
the United States Court of Appeals for the Tenth Circuit. It is the responsibility of the case
filer to serve a copy of this Notice upon all parties with the summons and complaint.
Consentis strictly voluntary, and a party is free to withhold consent without adverse
consequences. Should a party choose to consent, notice should be made no later than 21
days after entryofthe Order setting the Rule 16 Initial Scheduling Conference. For e~filers,
visit our Web site at www.nmd.uscourts.gov for more information and instructions.
[THIS 1S A TEXT-ONLY ENTRY. THERE ARE NO DOCUMENTS ATTACHED. (jg)

1:24-¢v-00652-JFR-LFNotice has been electronically mailed to:

‘A. Blair Dunn bdunn@ablairdunn-esq,com,warba.lIp@gmil. com, warba.lip jared@gmail com

Jecemy DavielFarrisjeremy.faris@sec.gov,juh@blaw.com

Jared Robert Vander Dussen warba.lp jarcd@gmail com

1:24-¢v-00652-JFR-LF Notice has been delivered by fax to:

1:24-cv-00652-JFR-LF Notice has been delivered by USPS to:
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HIME-Veraion:1.0
Pron:caectbband.uicourts. govTorcroctosmncourt.uacourte.gov
Bec:
“case Participants: Jared Robert Vander Dusser (varba.1lp.jaredsgmail.con), Joremy Daniel
Farris (joresy.farrisssec.na.gov, shefhdlaw.con), A. Blair Dun
(abdunneablaizaunn-oog.con, warba.llp.jaredsgeailcon, warba.llpsgsail.con)
“ion Cage Parcicipante: Cace Reascignnent (caseassignonsd.uscourts.gov)
Zoho motice sent:
Hesaage-1d:13156756amrd uacousta. gov
Subject Activity in Case 1:24-cv-00652-JFR-LP State Ethice Comission v. TOP, Inc. et al
Refusal to Consent to Proceed Before a U.S. Magistzate Judge
Content-Type: texthtml

USS. District Court

United States District Court — DistrictofNew Mexico

Notice of Electronic Filing

‘The following transaction wasenteredby Dunn, A.on6726/2024 at 1:56 PM MDT and filed on 6/26/2024.

Case Name: State Ethics Commissionv.TNMP, Inc. etal
CaseNumber:  1:24-cv-00652-JFR-LF
Filer:
Document Number: 3(No document attached)
Dacket Text:
REFUSAL TO CONSENT to Proceed before a U.S. Magistrate Judge (Dunn, A)
[THIS IS A TEXT-ONLY ENTRY.THEREARE NO DOCUMENTS ATTACHED]

1:24-cv-00652-JFR-LF Notice has been electronically mailed to:

A. Blair Dunn &absp &sbsp abdunn@sblairdunn-esq.com, warba.lp@gmailcom,
warba.lpjared@gmail com

Jared Robert Vander Dussen &nbsp &absp warba lipjared@gmail.com

Jeremy Danicl Farris dnbsp &nbsp jeremy. furris@sec.um.gov, joh@fbdlaw.com

1:24-cv-00652-JFR-LF Notice has been delivered by other means to:
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IE-Veraion:1.0
From:caectbbénad. vacoucts.govToicracttotnacourt  uacourte. gov
Bee:
--Case Participants: Jared Robert Vander Dussen (vazba.1lp.jaredsgrail.com, Jeremy DanielFarris (jezeny.farrisosec.nm.gov, jnkefhdlan.con), A. Blais Dunn(abdunnsablaizdunn-eog. cor, Varbe.11p. jaxedégnail con, varbs.lipsguail.con), ChiefDistrict Judge Willian 7. Johnson (wpicmectemnd. uiconits.gov]“ton Cage Participants: C1 Specialists (cnapecialistuenmd.uscourts. gov)“to Notice Senc:
Mesoage-1d:131571500mad uscourts. gov.

SubjectActivity in Case 1:24-cv-00652-HJ-L¥ State Ethic Comsiasion v. TWP, Ine. et al
Notice of Judge Reaseigment:
Content-Type: texthiml

US. District Court

United States District Court — istrictof New Mexico

Notice of Electronic Filing

‘The following transaction was entered on 6/26/2024 at 2:22 PM MDT and filed on 6/26/2024

Case Name: State Bbics Comission v. TNMP, Inc. etal
CaseNumber:  124-ov-00652-WI-1F
Filer:
Document Number: 4(No document attached)
Docket Text:
PLEASE TAKE NOTICE that this case has been reassigned to Chief United States District
Judge William P. Johnson as the trial judge.

Under D.N.M.LR-Civ. 10.1, the first page of each document must have the case
file number and initials of the assigned judges.

Accordingly, further documents filed in thismattermust bear the case numberand the
Judges" initials shown in the case caption and the NEFforthis document. Kindly reflect this
change in your filings.

United States Magistrate Judge John F. Robbenhaar no longer assigned to this case.
[THIS 1SA TEXT-ONLY ENTRY. THEREARE NO DOCUMENTS ATTACHED. jg)

1:24-¢v-00652-WaI-LF Notice has been electronically mailed to:

A.BlairDunn abdunn@ablaindunn-esccom, warb.lp@gmal.com,warbe lip ured@gmailcom

Jecemy Daniel Fartsjeremy. faris@sec.m.gov, joh@fbdlaw.com

Jared Robert Vander Dussen warbalp jured@gmai.com

1:24-cv-00652-WJ-LF Notice has been delivered by fax to:
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

STATE ETHICS COMMISSION,
Plaintiff,

v Case No. 1:24-¢v-00652-WJ-LF

TNMP, INC, d/b/a “The New Mexico Project”;
and JEFF APODACA,

Defendants.

INITIAL SCHEDULING ORDER

‘This case is assigned to me for scheduling, case management, discovery, and other non-

dispositive motions. The Federal RulesofCivil Procedure and the Courts Local RulesofCivil

Procedure will apply to this lawsuit.

‘The pasties, appearing through counsel or pro se, will “meet and confer” no later than

Monday, August 05, 2024, to formulate aprovisional discovery plan. FED. R. CIV. P. 26(9.

‘The time allowed for discovery is generally 120 to 150 days. The parties will cooperate in

preparing a Joint Status Report and Provisional Discovery Plan (“JSR”). Please visit the Court’s

website, www nmd.uscourts. gov, to download the standardized Joint Status Report and

Provisional Discovery Plan form. ‘The blanks for suggested/proposed dates are to be filled in by

the parties. Actual dates will be promulgated by orderofthe Court shortly after the Rule 16

scheduling conference. Plaintiff, or defendant in removed cases, is responsible for iling the JSR

by Monday, August 12,2024.

‘Good cause must be shown and the Court's express and written approval obtained for any

‘modification of the dates in the scheduling order that issue from the JSR.
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Initial disclosures underFED. R. C1v. P. 26(a)(1) shall be made within fourteen (14) days

of the meet-and-confer session,

A Rule 16 scheduling conference will be conducted by telephone on Monday, August

19,2024, at 2:00 pam. Counsel shall call my AT&T toll-free conference line at 1-888-363-

4734 and dial access code 5407449 tobe joined to the proceedings.

At the Rule 16 scheduling conference, counsel should be prepared to discuss discovery

needs and scheduling, all claims and defenses, the use of scientific evidence and whether a

Daubert hearing is needed, initial disclosures, and the timeofexpert disclosures and reports

under FED. R. CIV. P. 26(a)(2). We also will discuss settlement prospects and altemative dispute:

resolution possibilities and considerationofconsent pursuant to 28 U.S.C. § 636(c). Client

attendance is not required. All parties should review the Court's webpage at:

htps://www.nmd.uscourts govicontenthonorable-lauga-fashing, particularly noting the

Procedures Tab and linked Guidelines for Proposed Protective Orders and Phone Conferences (to

resolve minor discovery matters).

Plaintiff(s) shall serve a copy of this order on any parties that have been served but have.

not yet entered an appearance and shall fie a certificate of service with the Court documenting

such service. Plaintiff(s) shall serve a copy of this order on any parties not yet served along with

the summons and complaint.

Unitéd States Magistrate Judge

!Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993).

2
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STATE ETHICS COMMISSION,

Plaintiff,

No. 1:24-cv-00652-WI-LF
TNMP, INC. d/b/a “The New Mexico Project’;
and JEFF APODACA,

Defendants.

ENTRY OF APPERANCE
COMES NOW Jeremy Farris and Walker Boyd and enter an appearance onbehalf of

PlaintiffState Ethics Commission in the above-captioned matter

Respectfully submitted: June 28, 2024.

By:(JeremyFarris
Jeremy Farris
Walker Boyd

800 Bradbury Dr. SE, Suite 215
Albuquerque, NM 87106
(505) 827-7800
jeremy. faris@see. nm. gov
‘walker boyd(@sec nm. gov

|
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CERTIFICATE OF SERVICE

hereby certify that on June 28, 2024, I fled and served a true and correct copyofthe
foregoing on all counselofrecord via fling with the CM/ECF filing system.

1 further certify that on June 28, 2024, a true and correct copy of the foregoing was
emailed to the following counselof record”

A. Blair Dunn
Jared R. Vander Dussen
400 Gold Ave. SW, Suite 1000
Albuquerque, NM 87102
(505) 750-3060
ahdunn@ablairdunn-sq.com
‘warballpjared@gmail.com

Counselfor the Defendants

By:[slJeremyFarris
Jeremy Farris

800 Bradbury Dr. SE, Suite 215
Albuquerque, NM 87106
(505) 827-7800
jeremy.famis@sec.nmgov.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STATE ETHICS COMMISSION,
Pliaiff,

) No. 1:24-cv-00652-WI-LF
TNMP, INC. diva “The New Mexico Project’; |
and JEFF APODACA,

Defendants,

PLAINTIFFS MOTION FOR REMAND AND ATTORNEYS’ FEES
'AND COSTS UNDER 28 USC. § 14470"

Plaintiff New Mexico Sate Ethics Commission respectfully moves to remand this case to
the Second Judicial District Court, State of New Mexico, because the Court lacks subject matter

jurisdiction. The Commission's well-pleaded complaint asserts state-law statutory claims only
and docs not raise a scat of a federal issue. Tn his action, the Commission asserts three

statutory claims arising under New Mexico's Campaign Reporing Act ("CRA"), NM. Stat. Ann,
§§1-19-2510-37 (1979, as amended through 2024). See Ex. A. to Notice ofRemoval (“Compl."),

136-57, filed Jun 26, 2024 (Doc. 1.2). The Commission claims that Defendans violated the
CRA by failing to register as a politcal commitie with New Mexico's Secretary of State and by
failing to file required reports ofits contributions and expenditures, either as a political commitice
or, alternatively, as an independent-expenditure maker. Seeid. In ts complaint the Commission

seeks injunctive relief requiring Defendants to comply with the disclosure requirements that NM.

" Pursuant to DNMLR.Civ. 7.1, Plaintiff's counsel contacted Defendants’ counsel lo request
Defendants’ position on this motion. Defendants’ counsel refused to provide a position and
instead threatened to challenge undersigned counsel with a Rule 11 motion for fling this motion
for remand. Ex. A, Eml. from B. Duan, Counsel for Defendants, to J. Faris, Counsel or Plaintiff
(Jun. 27, 2024). Undersigned counsel therefore believes his motion is opposed. |
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Stat. Ann. § 1-19-29 (2019) and NM. Stat. Ann. § 1-19-31 (2019) impose on political commitices

or, altematively, to disclose information relating to their independent expenditures as NM. Stat.

Ann. § 1-19-27.3 (2019) requires. See Compl., Prayer for Relief; see also Ex. B, Mot. for Prelim.

aj, State Ethics Comm'n v. TNMP, In, etal D-202-CV-2024-04341 (24 Jud. Dis. Ct. Jun. 24, *
2024). The Commission's CRA claims are not federal claims, and whether Defendants violated

the CRA does not tum on the resolutionofany questionoffederal law.

Moreover, ths mater is thoroughlyatate concen: Defendants, a New Mexico domestic
nonprofit corporation and a New Mexico citizen, made advertisements supporting at least 15

candidates for New Mexico legislative offices in the 2024 New Mexico primary and general

elections. The Commission, a New Mexico constitutional agency, duly enabled by the New.

Mexico Legislature, filed a civil action to enforce the disclosure provisions of New Mexico's

campaign finance reporting statute—a law at the core of New Mexico's sovereign power fo

regulate its own elections. The New Mexico courts are well able to decide alleged violations of

New Mexico's CRA and any constitutional defenses that persons subject to the CRA’s

requirements might raise. This action, therefore, does not require the advantages inherent to a

federal forum, especially in light ofthe “sensitive judgments about congressional intent, judicial

power, and the federal system” incumbent upon the Court when “exploring the outer reaches of

[28 U.S.C] § 1331.” MerrellDow Pharm., Inc. v. Thompson, 478 U.S. 804, 810 (1986); accord

Morris v. CityofHobart, 39F.3d 1105, 1111 (10th Cir. 1994).

This case is well beyond the “outer reaches” of federal question jurisdiction: no

jurisdictional ground supports Defendants’ removal. Furthermore, Defendants noticed removal

two days after the Commission filed a motion for preliminary injunction to compel Defendants’

lawful disclosure before New Mexico's November 5, 2024 general election. See Notice of

2
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Removal, filed Jun. 26, 2024 (Doc. 1). Defendants removal therefore was objectively

unreasonable. Accordingly, the Commission moves not only for remand but also for an award of

attomeys’ fees and costs. See 28 U.S.C. § 1447(c). In support of ts motion, the Commission

states as follows:

BACKGROUND

In the months before New Mexico's June4, 2024 primary election, Defendant TNMP made:

advertisements supporting candidates seeking election for eight House districts and seven Senate

districts. See Compl. §§ 19-33. Yet, Defendant TNMP neither registered as political committee

nor filed any report of its contributions and expenditures relating to those advertisements. See

Ex.2 10 Ex. A, Aff.of Mandy Vigil, Election Dir. Officeofthe Sec’y of State (June 21, 2024).

Indeed, Defendant Apodaca has maintained that TNMP is not required to disclose ts donors,

despite the2019 amendments to the Campaign Reporting Act that clearly require such disclosure

and despite recent pronouncements of the United States District Court for the District of New

‘Mexico that “{dJisclosure requirements are ‘even more essential and necessary to enable informed

choice in the political marketplace following Citizens United” change to the politica] campaign

landscape with the removalofthe limiton corporate expenditures.” Rio GrandeFound. v. Oliver,

No. Civ. 1:10-cv-01174, 2024WL 1345532,at *19 (D.N.M. Mar. 29, 2024) (quoting Free Speech

v. Fed. Elec. Comm'n, 720 F.3d 788, 798 (10th Cir. 2013). Consequently, the Commission

demanded that TNMP comply with the CRA's basic requirements. TNMP refused, and the

Commission filed a civil enforcement action in New Mexico's Second Judicial District Court

against Defendants to compel their compliance with the CRA. In ts complaint, the Commission

asserted three alternatively pleaded claims: () thet Defendant TNMP violated the CRA’s

registration and disclosure requirements for political committees under NM. Stat. Ana. §§ 1-19-

3
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26.1 (2021), 1-19-29, and 1-19-31; (ii) that Defendant TNMP violated the CRA's disclosure

requirements for independent expenditures under § 1-19-27.3; and (ii) that Defendant Apodaca

violated the CRAs disclosure requirements for independent expenditures under § 1-19-27.3,

After the Commission filed suit, Defendant Apodaca publicly stated that TNMP will

| continue to make its campaign ads beyond the New Mexico primary election and into the general

election. Because of Defendants’ continued refusal to make the required disclosures, see Ex. 2

to Ex. A, AL. of Mandy Vigil, on June 24, 2024, the Commission filed a motion fora preliminary

injunction to compel Defendants’ statutorily required disclosures before the November 5, 2024

‘general election. Two days later, on June 26, 2024, Defendants improperly removed the case to

federal court. Because the Court does not have jurisdiction for this mater,the Commission now

| ‘moves for remandofthe case to sate court.

ARGUMENT

LI The Commissions well-pleaded complaint presents no claim arising under federal
law and no substantial federal question that would ground the Court’ jurisdiction.

“Federal courts are courts of limited jurisdiction; there is a presumption against removal

jurisdiction, which the defendant seeking removal must overcome.” New Mexico ex rel. Balderas

v. Monsanto Co., 454 F. Supp. 3d 1132, 1138 (D.N.M. 2020) (Johnson, C.J. (citing Marin v.

Franklin Capital Corp. 251 F.3d 1284, 1290 (10th Cir. 2001). “tis well-established that statutes

conferring jurisdiction upon the federalcourts,andparticularly removal statutes, reto be narrowly

Office Depot, Inc., 420 F.3d 1090, 109 construed in lightof[he federal courts’) constitutional role:

as limited tribunals.” Pritchett v. 4-95 (10th Cir. 2005) (alteration added). “Federal courts,

therefore, are 10 strictly construe removal statutes and to resolve all doubls against removal.”

2 Ex. B, Mot. for Prelim. Inj. 2 (citing The TJ Trout Show,JeffApodaca, 96.3 KKOB, at 13:28
(Jun. 11, 2024), htps://swr newsradiokkob.com/tstrout).

4
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Trujillo v. Reynolds, No. CIV 07-1077 JB/RLP, 2008 WL 2323521 at *2 (DN.M. Jan. 17, 2008)

(citing Fajen v. Found. Reserve Ins. Co., 683 F.2d 331,333 (10th Cir. 1982)). “The removing

party bears the burdenofestablishing the requirements for federal jurisdiction.” Id. citing Martin

v. Franklin Capital Corp., 251 F.3d 1284, 1290 (10th Cir. 2001)).

Defendants cannot carry this burden. Defendants incorrectly say that removal is proper

under 28 US.C. § 1441s) because the Court has subject matter jurisdiction under 28 US.C. §

13313 See Notice of Removal 6, at 2. The Tenth Circuit has clearly stated the test to determine

whether this Court can exercise jurisdiction under § 1331:

{Tlo find jurisdiction under 28 U.S.C. § 1331, two conditions must
be satisfied. First, a questionoffederal law must appear on the face
of plaintifP°s well-pleaded complaint. Second, plaintiffs cause of
action mustcitherbe (1) created by federal law, or (2) i it is a tate-

3 Defendants do not argue there is any other basis for federal jurisdiction. See Notice Removal
2-7, 3t 1-2. A surveyofother bases of federal subject matter jurisdiction confirms none apply:
First, this Court lacks diversity jurisdiction because the parties are non-diverse. See 28 US.C. §
1332(a). Second, the Commission did not file a class action, and 28 U.S.C. § 1332(d) does not
apply. Finally, preemption is not a basis for federal jurisdiction. Defendanls removed this case
before filingan answer and have not raised a preemption defense; evenifthey had, “the general
rule [is] that a federal defense does not authorize the exercise of federal-question jurisdiction.”
Nicodemus v. Union Pac. Corp., 318 F.3d 1231, 1236 1.5 (10th Cir. 2013). Moreover, ths general
rule's “very limited exception,” which is based on complete preemption, does not apply in this
case. Id; of. Metro. Life Ins. Co. v. Taylor, 481 US. 58, 63-64 (1987) (“Congress may so
completely pre-cmpt a particular area that any civil complaint raising this select group of claims
is necessarily federal in character.”). Congress bas enscted no law that remotely (much less
completely) preempts New Mexico's campaign finance reporting statute, which is applicable only
to New Mexico's clections. See NM. Stat. Ann. § 1-19-26(N) (2024). Relatedly, Congress
created no federal cause of action that supplants the cause of action that is created by NM. Stat.
Ann, § 1-19-34.6 (2021). See Dutcher v. Matheson, 733 F.3d 980, 986 (10th Cir. 2013) (“The
existence ofa potential federal causeofaction .... may not be viable because it is precmpted by a
federal law—but only if federal law provides its own cause of action does the case raise a federal
question that can be heard in federal court”) (citation omitted); United Ass'n ofJourneymen d
ApprenticesofPlumbing & Pipe Filling Indus.of U.S. & Canada, Local No. 57 v. Bechiel Power
Corp., 834 F.24 884, 890 (10th Cir. 1987) (reversing district court and holdingthatplaintiffs’ state-
law claims “are not preempted by § 301 of the LMRA, and the district court therefore lacked
jurisdiction under 28 U.S.C. § 1331"). For example, there isnosuch cause ofaction in the Federal
Election Campaign Act that preempt state campaignfinance disclosure laws and related state-law
causesofaction.See 52 U.S.C. § 30101ef seg.

5
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created cause of action, fs resolution must necessarily tum on a
substantial question of federal law. A court examining whether a
case tumson a [substantial] questionoffederal law [must] focus on
whether Congress evidenced an intent to provide a federal forum.

Nicodemus v. Union Pac. Corp., 318 F.3d 1231, 1235-36 (10th Cir. 2003) (alterations original)

(emphasis added) (quotation marks and citations omitted), opinion reinstated in part, Nicodemus

v. Union Pac. Corp., 440 F.34 1227 (10th Cir. 2006); see also Caterpillar, Inc. v. Williams, 482

U.S. 386, 392 (1987) (finding federal question jurisdiction where “a federal question is presented

on the face of the plaintifF’s properly pleaded complaint”) (citing Gully v. First Nat'l Bank, 299

US. 109, 112-113 (1936)). In this case, neither condition is met.

A. The Comnission’s complaint asserts nofederal claims and the resolutionof the
Commission’s state-law statutory clains do not necessarily turn on the
resolutionofany substantialfederal question.

On its face, the Commission's complaint neither asserts any federal claim nor raises any

issue of federal law. ““[Wihether a claim ‘arises under’ federal law must be determined by :

reference 10 the *well-pleaded complaint.” Nicodemus, 318 F.3d at 1236 (alterations original)

(quoting Merrell Dow Pharms. Inc. v. Thompson, 478 U.S. 804, 808 (1986). Defendants even

concede that the Commission “asserts claims against Defendants ‘to compel TNMP's compliance

with the Campaign Reporting Act.” Not.ofRemoval, § § (quoting Compl. 7).

Looking to the complaint, the Commission asserted CRA claims against TNMP for

violatingthe statute's registration and disclosure requirementsforpolitical committees, sce Compl.

99 36-42, and, alternatively, for violating the statute’s disclosure requirements related to

independent expenditures, see Compl. §§ 43-49. The Commission's fist clam that Defendants

are in violation of the CRA’ registration and disclosure requirements for political committees

requiresproof that Defendant TNMP is, infact,a political committee. That showing requires three

elements: (i) that TNMP is an associationoftwo or more persons; (ii) thatTNMP received more

6
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than $5,000 in contributions or made independent expendituresofmore than $5,000 in the current

election cycle; and (i) that TNMPs primary purpose is to make independent expenditures. See

NM. Stat. Aun. § 1-19-26(U)4) (2024) (defining “political committee”); see also Ex. B, at 4-7

(explaining that the Commissionhasa substantial likelihood to prevail on it claim that TNMP is

a political committee). The Commission's second, alterative claim is that Defendant TNMP, even

ifiit is not a political committe, violated § 1-19-27.3. This claim requires the Commission to

prove that TNMP made aggregate independent expenditures in excess of $1,000 in a nonstatewide:

election yet failed to report contributions made in response to a solicitation to fund independent

expenditures. See Compl. 1143-49;seealso § 1-19-27.3; NM. Stat. Ann. § 1-19-26(Q)(3) (2024).

None ofthe elements of the Commission's two, alternatively pleaded CRA claims against TNMP

necessarily depends on the resolutionof a substantial question of federal law.

Defendants also say that the Commission asserts claims “against Defendant Apodaca for

statements he made to the press.” Not. of Removal, §5 (citing Compl. 97 5, 19, 22-24, 28, 34 &

35). Looking to the well-pleaded complaint, the Commission also pled an alternative count,

pursuant to New Mexico Civil Rule 1-008(E)(2) NMRA, against Defendant Apodaca for failing

0 report independent expenditures as required by § 1-19-27.3, which, again, requires a showing

that Defendant Apodaca made aggregate independent expenditures in excess of $1,000 in a

nonstatewide election yet failedto report contributions made in response toa solicitation to fund

independent expenditures. The Commission's allegations of Defendant Apodaca’s statements to

the pressarerelevantto makingthat showing, as well as to proving that TNMP i, in fact, a political

committee with the primary purpose to make independent expenditures. Nothing about the

evidentiary weight of Defendant Apodaca’s statements 10 the press necessarily ms on a

substantial question of federal law or otherwise supports removal jurisdiction. GZ Anne Arundel

7
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Chy., Maryland v. BP P.L.C., 94 F.4th 343, 351 (4th Cir. 2024) (citations omitted) (affirming a

distiet court's remand orders and explaining *s]tate courts routinely hear libel, slander, and

‘misrepresentation cases involving mattersofpublic concern’ even though all such cases implicate

federal constitutional issues.”). Whether Defendant Apodaca’s public remarks regarding his and.

TNMP's activity is evidence supporting onc or more elementsof the Commissions CRA claims

is simply not a federal question, and the evidentiary weightofDefendant Apodaca’s remarks docs

not necessarily turn on any substantial questionoffederal law. As such, thereisno federal question

jurisdiction supporting removal. SeeNicodemus, 318 F.3d at 1235-36 Moreover, Defendants”

implication that § 1331 confers jurisdiction for any state-law claim that is supported by a

defendant's public remark not only ignores the applicable standard, it also ignores the Tenth

Circuit's guidance that § 1331 should be “narrowly construed in light of [the federal courts’)

constitutional role as limited tribunals.” Pritchett, 420 F.3d at 1094-95.

Nor do Defendants attempt to explain in their Notice of Removal why the merits of the

Commission's CRA registration and reporting claims necessarily tum on the resolution of any

(much less a substantial) question offederal law. See Not.ofRemoval, §§ 5-7, at 2. Defendants

only say the Commission “asserts claims arising implicating [sic] the exerciseofrights protected

by the U.S. Constitution” and that the Commission's “state law claims are based on Defendants’

exercise of rights protected by the United States Constitution[J” Id. 19 6-7, at 2. Tellingly,

Defendants faltonote which questionsoffederal constitutional aw arein dispute, muchlesshow

the resolutionof the Commission's CRA claims (in contrast to anyofDefendants’ defenses) tums

on those federal questions. They do not, and Defendants thus fail to meet their “burden of

establishingtherequirements for federaljurisdiction.” Trujillo, 2008WL2323521 at *2 (citations

omitted).

8
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Accordingly, in view of its well-pleaded complaint, the Commission asserts no federal

claim and none of its New Mexico statutory claims necessarily depends on the resolution of a

questionof federal law.

B. Defendants’ aniicipatedfederal constitutional defenses to the Commission's
state-law claims and Defendants’ anticipatedfederal counterclaims do not
conferfederal-question jurisdiction.

‘Defendants’ anticipated federal constitutional defenses do not support § 1331 jurisdiction.

‘When Defendants say that the Commission “asserts claims arising implicating [sic] the exercise

ofrights protectedbythe U.S.Constitution” and thatthe Commission's “state lawclaimsarebased

on Defendants’ exerciseofrights protected by the United StatesConstitution,” Noticeof Removal

1 6-7, at 2, they do not establish that the Commission's CRA claims necessarily turn on a

substantial question of federal law. Instead, Defendants merely preview their First Amendment

defense to the Commission's CRA claims. But “jt is well settled that [a] defense that raises a

federal question is inadequate to confer federal jurisdiction.” Nicodemus, 318 F.3d at 1236

(quoting Merrell Dow, 478 U.S. at 808). “Federal-question jurisdiction is not present ‘evenifthe

[federal] defense is anticipated in the plaintiff's complaint, and even ifboth partes admit that the

defense is the only question truly at issue in the case.” Jd. (quotingFranchise Tax Bd.ofCal. v.

Constr. Laborers Vacation Tr. for S. Cal. 463 USS. 1, 14 (1983)). Accordingly, Defendants”

suggestion ofa First Amendment orother federal constitutional defense to the Commission's state-

law claims docs not confer federal-question jurisdiction. See, e.g. Anne Arundel Cnty, 94 F.4th

at 351 (citations omitted) (affiming district courts remand order and concluding *“{tlhe First

Amendment issues in these cases are not necessary elementsofthe local governments” state-law

claims: they are (constitutional) defenses... lod to establish federal-question jurisdiction, ‘fit

9

DNM 80



Case 1:24-cv-00652-WJ-LF. Document7 Filed 06/28/24 Page 10 of 15

is not enough that federal law becomes relevant by virtue ofa defense,” evenifit is ‘anticipated in

the plaintiffs complaint).

Defendants also anticipate one or more federal counterclaims. See Ex. A, Eml. from B.

Dunn, Counsel for Defendants, to J. Farris, Counsel for Plaintiff (fun. 27, 2024). But itis well

established that federal counterclaims do not provide a basis for removal jurisdiction. Sec, e.g.

Vaden v. DiscoverBank, 556 U.S. 49, 60 (2009) (“Nor can federal jurisdiction rest upon an actual

or anticipated counterclaim. We so ruled, emphatically, in Holmes Group, 535 U.S. 826. Without

dissent, the Court held inHolmes Group thata federal counterclaim, even when compulsory, does

not “arising under” jurisdiction.”); see also Topeka Hous. Auth. v. Johnson, 404 F.3d 1245, 1247

(10th Cir. 2005) (citations omitted) (“Absent circumstances not present here [i.¢., application of

the complete-preemption doctrine, a casemaynot be removed to federal court solely because of

a defense. or counterclaim arising under federal law.”); Federated Towing & Recovery, LLC v.

Practorian Ins. Co., 283 F.R.D. 644, 669 (DNM. 2012) (citing Vaden, 556 U.S. at 60) (“Parties

asserting or defending against even federal claims cannot necessarily litigate those claims in

federal court in all instances, such as when there is a federal counterclaim but no basis in the

plaintifF’s complaint for a federal court to exercise subject-matter jurisdiction.”); Wright, Miller,

et al, 14C Fed. Prac. & Proc. Juris. 34 § 3722 (Rev. 4th ed). Accordingly, Defendants’

anticipated federal counterclaims do not support removal.

C. Afederal tribunalis neither necessary nor, underprinciplesoffederalism, the
properforum to decide the Commission’ state-law statutory claims seeking
injunctivereliefto enforce compliance with state-law campaignfinance
disclosure requirements.

Even if the Commission's complaint implicated an issue of federal law—which it

manifestly does not—there is no issue that is sufficiently substantial to justify the Court’s exercise.

ofjurisdiction. “[TJhe Supreme Court has ‘forcefully reiterated that district courts must exercise

10
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“prudence and restraint’ when determining whether a state causeofaction presents a federal

question because “determinations about federal jurisdiction require sensitive judgments about

congressional intent, judicial power, and the federal system.” Trujillo, 2008 WL 2323521, at *6

(quoting Merrell Dow, 478 U.S. at 810); accord Morris, 39 F.3d at 1111; see also Merrell Dow,

478 US. at 813 (‘(Tjhe mere presenceof a federal issue in a sate cause of action does not

automatically confer federal-question jurisdiction.”); Nicodenrus, 440 F.3d at 1232 (“It is by now

axiomatic that ‘federal jurisdiction demands not only a contested federal issue, but a substantial

one, indicating a serious federal interest in claiming the advantages thought to be inherent in a

federal forum.” (quoting Grable & Sons Metal Prods. Inc. v. Darue Eng’g & Mfz., 545 US.

308,313 (2005).

‘The prudential analysis that the Supreme Court emphasized in Merrell Dow confirms that

there is no sound reason for the Court to attempt to exercise federal-question jurisdiction. Here, a

New Mexico constitutional agency filed a civil action in New Mexico state court against & New

Mexico nonprofit corporation and a New Mexico citizen to compel their compliance with a New

Mexico statute, contained within New Mexico's election code, requiring disclosure. of

advertisements related to clections for New Mexico legislative offices. A state's regulation of ts

elections—including its regulation of disclosures related to advertisements secking to influcace

state and local elections—is a traditional part ofa sate’s sovereignty. Sugarman v. Dougall, 413

U.S. 634, 647 (1973) (quotation marks and citation omitted) (“[Tlhe Framersof the Constitution

intended the States to keep for themselves, as provided in the Tenth Amendment, the power to

regulate elections[.J");accord Burdick v. Takushi, 504 U.S. 428, 433 (1992) (citation omitted)

(recognizing “that States retain thepowerto regulate theirownelections”),

1
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1t is axiomatic that state courls are competent to decide disputes arising from the

application of state statutes. See, e.g., McKesson v. Doe, 592 USS. 1, 5, (2020) (citation and

quotation marks omitted) (“Our systemof ‘cooperative judicial federalism” presumes federal and

state courts alike are competent to apply federal and state Jaw”). Ttis equally axiomatic that state

courts are fully competentto decide federal constitutional defenses to state-law claims, including

defenses grounded in the First Amendment. Bd. of Cnty. Commissionersof Boulder Cnty. v.

Suncor Energy (U.S.A) Inc., 25 F.4th 1238, 1267 (10th Cir. 2022) (quoting Taffin v. Levit, 493

USS. 455, 458 (1990)) (identifying “a tenetofdual sovereignty—that state courts ‘have inherent

authority, and are thus presumptively competent’ to address federal issues, including federal

defenses”). Viewed from the Sandia crest, thiscasedoes not require “‘the advantages thought to

be inherent ina federal forum.” Nicodemus, 440 F.3d at 1232 (quoting Grable & Sons, 545 U.S.

at313).

Whether Defendants violated New Mexico's CRA does not depend on any question of

federal law, much less a substantial one. Accordingly, the Court lacks subject matter jurisdiction

and, therefore, should remand this action to sate court. See § 1447(c) (“Ifa any time before final

judgment it appears that the district court lacks subject matter jurisdiction, the case shall be

remanded”).

I. In remanding this case to tate court, the Court should award the Commission
attorneys’ fees and costs under 28 U.S.C. § 1447(c).

Under § 1447(c), Plaintiffs are entitled to attorney's fees and costs that Defendants’

objectively unreasonable removal has caused. “Section 1447(c) permits the district court to

“requirepaymentofjust costs and any actual expenses, including attorney fees, incurred as result

of the removal.” Aguayo v. AMCO Ins. Co. 59 F. Supp. 3d 1225, 1250 (DNM. 2014) (citing§

1447(¢)). “The appropriate test for awarding fees under § 1447(c) should recognize the desire to

12
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deter removals sought for the purpose ofprolonging litigation and imposing costs on the opposing

party, while not undermining Congress” basic decision to afford defendants a right to remove as a

‘general matter, when the statutory criteria are satisfied.” Martin v. Franklin Capital Corp., 546

US. 132, 140 (2005). This Court may impose costs and fees in “those cases in which the removal

was objectively unreasonable.” Aguayo, 59 F. Supp. 3d at 1250 (citing Garrett v. Cook, 652 F.3d

1249, 1254 (10th Cir. 2011) (“{Clourts may award attorney's fees under§ 1447(c) only where the

removing party lacked an objectively reasonable basis for seeking removal”).

In this case, fees and cost are warranted because removal was objectively unreasonable.

Defendants had no basis, much less an objectively reasonable basis, o remove ths case to federal

court and cause the Commission o prepare and fle this motion for remand. First, the Defendants

make scant efforts in their notice to meet their burden to overcome the presumption against

removal. See Notice of Removal, §§ 5-6. Second, the Commission's claims are obviously state-

law, statutory claims the resolution of which does not turn on any federal question. Third, it is

well-established, hornbooklaw thatthepresence ofa federal defense toa plaintifF’s state-law claim

is not grounds for removal. See Merrell Dow, 478 U.S. at 808 (citing Louisville & Nashville R.

Co. v. Motley, 211 U.S. 149 (1908); see also 14C Fed. Prac. & Proc. Juris. § 3722 (“Nor can the

federal issue appear for the fist time in the defendants answer, by way of defense.” (citations

omitted). Fourth it is equally well-established, hornbook law thata federal counterclaim (much

Tess an anticipated federal counterclaim) is not grounds for removal. Vaden, 556 U.S. at 60

(citation omitted); see also 14C Fed. Prac. & Proc. Juris. § 3722 (“Neither is it sufficient for the

federal issue to enter the case through a counterclaim asserted by the defendant.” (citations

omitted). Fifth, the Defendants removed the matter two days after the Commission moved fora

preliminary injunction in state court, in which the Commission seks to obtain Defendant's

13
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| lawfully required disclosure before the November 5, 2024 general election. With respect to

whether Defendants” removal was not objectively reasonable, this is an casy case, not an edge

case. Compare Sant v. Liberty Mu. Ins. Co. et al, No. 2:21-CV-00251-WJ-SMV, 2021 WL

3022130, 6(DM. Rly 16, 2021) (Johnson, C.L.) (granting motion for fos under§ 14476)

where defendants had no objectively reasonable basis for seeking removal), with Pub. Emps, Ret.

Ass'n ofN.M. v.Clearlend Sec., No. CIV 11-0931 JBWDS, 2012 WL 2574819, at *35 (DN.M.

June 29, 2012) (granting motion to remand but denying motion for fees, explaining that “wlhile

the Court finds that the PERA is an arm of the state [and thus not a citizen for the purposes of

diversityjurisdiction], the Court cannot say that it was objectively unreasonable for the Defendants

to argue that the PERA was of). Therebeingno reasonable basis for removal and an objectively

unreasonable basis for removal, costs and fees are warranted.

CONCLUSION

‘The Court has no subject matter jurisdiction over this case. There is no basis that supports

Defendants’ improper removal. The Commission has incurred both costs associated with this

motion to remand and unecessary delay in obtaining the equitable relief it secks. The delay

matters because the New Mexico voters have an interest in the judicial resolutionofthe requested

injunctive relief before the November 2024 general election. The Commission, therefore,

respectfully requests that the Court not only remand the case to New Mexico’s Second Judicial

District Cour, but aso award attorney's fos and costs associated with this motion.

Respectfully submitted: June 28, 2024

By: 8 Jeremy Farris
Jeremy Farris
800 Bradbury Dr. SE,Suite 215
Albuquerque, NM 87106
(505) 827 7800

jeremy.faris@see.nm.gov

1"
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CERTIFICATE OF SERVICE

1 hereby certify thaton June 28, 2024, 1 filed and served a true and correct copyof the
foregoing on all counselofrecord via filingwiththe CM/ECF filing system.

1 further certify that on June 28, 2024,a true and correct copyofthe foregoing was
emailed to the following counselofrecord”

A. Blair Dum
Jared R. Vander Dussen
400 Gold Ave. SW, Suite 1000
Albuquerque, NM 87102
(505) 750-3060
abdunn@ablairdunn-esq.com
‘warbalpjared@gmail com

Counselfor the Defendants

By: (sl Jeremy Farris
Jeremy Farris

800 Bradbury Dr. SE, Suite 215
Albuquerque, NM 87106
(505) 827-7800Seren. fis .
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fom: stmanicmeaca
Tr Ean,SEC pata rstoonatcnBfSECsuect: ETERNAL]Re:SE. ThA, Ho. 1:24vOES:6st posi an makin
Due Tory,na 2,254 0522

[CAUTION: This email originated outsideof our organization. Exercise caution prior to
[clicking on links or opening attachments.
To be clear am specifically going 0 challenge you with a Rule 11 motion and that1 can't
give youa position under 7.1 without more basis for remand offered.

Respectfully,
A. Blair Dunn, Esq
WARBA, LLP
505-750-3060

From: abdunn abairdunn-esacom <abcunn@ablairdunn-esa com>
Sent: Thursday, June 27, 2024 4:01:30 PM
To: Faris, Jeremy, SEC <leremy.Farris@sec.nm.gov>; warba.lIp jared@gmail.com
<warbalpjared@gmailcom>
Ce: Ballou, Amy, SEC <amy ballou@sec.nm.gov>
Subject: Re: SEC v. TNMP, etal, No. 1:24-cv-00652-WI-LF: request for position on motion

Jeremy1think that i at best premature giventhatwe have Constitutional defenses (federal
question) and our counter claims will include both Section 1983 and NM Civil Rights Act
claim as we stated in the notice. Filing such 2 motion unless you want to do a better job
explaining your borders on a frivolous filing.

Respectfully,
A. Blair Dunn, Esq.
WARBA, LLP
505-750-3060

Froms Farris, Jeremy, SEC <leremy.Farris@sec.am.gov>
Sent: Thursday, June 27, 2024 20:17 PM
To: abdunn ablairdunn-esc;com <abdunn@ablairdunn-esa, coms; warba.lp fared @gmail.com
<warba.lpjared @gmail com>
Cc: Ballo, Amy, SEC <omy.ballou@sec.am.gov>
Subject: EC. TNMP, et al. No. 1:24-cv-00652-WI-LF: request for postion on motion

Dear Counsel,

Pursuantto D.N.M. Local Rule 7.1(a) please provide your clients’ position on a motion for
remand.

Sincerely,
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JeremyFarris, DPhil 1.0.
Executive Director
New Mexico State Ethics Commission
800 Bradbury Dr. SE,Suite 215
Albuquerque, NM 87106.
www.sec.state.nm.us
(505)4900951 (mobile)
jeremyfarris@sec.nm.gov

|

|
|

|

DNM 88 |



FLED
Case 1:24-v-00652-WO-LF Dogigaphicsras Filed 06128124. Pago Ji8HaL DISTRICT COURT

Bemailo County
6124/2024 9:42 AM
KATINA WATSON

© CLERKOF THE COURTSTATE OF NEW MEXICO Jennie L SoteloCOUNTY OF BERNALILLO
. SECOND JUDICIAL DISTRICT

STATE ETHICS COMMISSION,

Plaintiff,

| No. D-202-CV-2024-04341
TNMP, INC. dibla “The New Mexico Project’;
and JEFF APODACA,

Defendants.

PLAINTIFF'S MOTION FOR PRELIMINARY INJUNCTION AND
MEMORANDUMINSUPPORT"

“Disclosure requirements are ‘oven more essential and necessary to ensble informed
choice in the political marketplace following Citizen United's change to the politcal campaign
Iandscape with the removalofthe limiton corporate expenditures.” Rio Grande Found. v.

Oliver, No. Civ. 1:10-0v-01174, 2024 WL 1345532, at *19 (D.N.M. Mar. 29, 2024) (quoting
Free Speech v. Fed. Elec. Comm'n, 720 F.3d 788, 798 (10th Cir. 2013)). Given this necessity,
Plaintiff State Ethics Commission respectfully requests a preliminary injunction requiring
Defendant TNMP, Inc. (“TNMP") toregisteras political committee with the secretaryofstate
and to fle reports ofits contributions and expenditures,as required by the Campaign Reporting
Act (“CRA”), NMSA 1978, Sections 1-19-25 t0 37 (1979,as amended through 2024).

BACKGROUND
Defendant TNMP has solicited contributions and made substantial expenditures

supporting candidates for elected office in New Mexica. As such, the CRA requires TNMP to
register with the secrearyofstate and disclose ts contributions and expenditures. Because New
Mexico voters have a right to know who funds independent expenditures secking to influence

? Pursuant fo Rule 1.0071 NMRA,th Commission bs determined thais movin is apposed. Wii counsel for
defendants have Yet 0eneran sppeancefn his mir, tho Commision, through undersignedcounse, sought the
concuncuc ofDefendants via publiclysvalsblecml addresses for Defendant Apodica.

|
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their votes, the Commission demanded that TNMP comply with the CRA’s basic requirements
See Ex. 1, Correspondence from J. Farris to J. Apodaca (May 15, 2024). TNMP refused, and the
Commission filed this lawsuit o force disclosure. See Compl. (fled May 24, 2024). TNMP
‘continues its refusal to make required disclosures. See Ex. 2, AfE. ofMandy Vigil, Election Dir.,
Officeofthe Sec'yofState (June21, 2024) (establishingthat TNMP has neither registered with
the secretaryof state nor filed a required reportofcontributions and expenditures). Yet, ina

recent radio interview, Defendant Apodaca confirmed thatTNMPwillcontinue to make its dark-

‘money campaign ads beyond the primary election and into the general election:

INTERVIEWER: So are you guys done, now? Are you going to
continue?

APODACA: Oh no, we're goingto continue.
INTERVIEWER: BecauseI heard the ads last week... Are we going

to hear from your group going forward to the general
[election]?

APODACA: Absolutely. And in the future.
EX. 3-A, The TJ Trout Show,JeffApodaca, 96.3 KKOB, at 13:28 (June 11, 2024),
https: newsradiokkob.com/titrout.? A preliminary injunction isnecessary to effectuate
the CRA’ requirement that political committees, like TNMP, disclose basic information about

‘who is funding their advertisements 10 influence New Mexican voters, before they vote.
ARGUMENT

To obtain a preliminary injunction, “a movant must show that *(1 the [movant] will

suffer irreparable injury unless the injunction is granted; (2) the threatened injury outweighs any

‘damage the injunction might cause the [adversary]; (3) issuanceofthe injunction will not be
adverse to the public's interest; and (4) there is a substantial likelihood [movant] will prevail on
the merits.” Lujan Grisham v. Romero, 2021-NMSC-009, § 20 (alterations original) (quoting
LaBalbo v. Hymes, 1993-NMCA-010,4 11, 115 NM. 314). All four factors support a

Exhibit3sadisk containingllofteudioresorded interviewsreferenced this motion in. m3 format) and al
OfTNMP'sradioadvertisements (in wav format) referenced in his ion. The Corumission will provide the
‘Court witha disk containingth audio cxhiitscontemporancous oth fling of thismotion, and he Commission
provided Defendants withdiskscontainingtheaudioexhibits concurrenilywiththe sevice of his moon.

2
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preliminary injunction requiring TNMP to register aa political commitiee with the secretary of
state and to file required reports of ts contributions and expenditures.

The Commission will suffer irreparable harm in the absenceof injunctive relief,
Absenta preliminary injunction, the Commission wil suffer irreparable harm. A state

agency generally suffers an parable injury where it s prevented from effecuating the statutes
itis tasked to enforce Similarly, where ththreatened harm “would impair the courts ability to
grantan effective remedy, there is aneed for preliminary relief” 11A Wright& Miller, Federal
Practice and Procedure, § 2948.1 (3d ed. 2013). The Commission has the constitutional and
statutory authority to casure compliance with the CRA, including the authority to commence a
civil action seeking a “permancnt or temporary injunction.” NMSA 1978,§ 1-19:34.6(C)
(2021); see also NM. Const, ar. V,§ 17(C); NMSA 1978, § 10-16G-9(A)(1) & (F) (2021).
Defendant TNMP has solicited contributions and made independent expenditures supporting
candidates in the 2024 primary and general clections, yet openly refusestoreport its
contributions and expenditures. TNMP's refusal violates the CRA and frustrates the law's basic
purpose to require information regarding who seeks to influence New Mexicans’ votes. Absent a
preliminary injunction, Defendants will depriveNew Mexicansof their right to know who, by
funding TNMP's independent expenditures, seek to influence thir votes in the 2024 primary
election andthe 2024 general lection, irreparably harming the Commission's (and the Court's)
ability to remedy Defendants violations of the CRA. That harm “cannot be compesated” and,
therefor, is necessarily imeparable. See Orion Tech. Res. LLC.LosAlamos Nat. Sec, LLC,

: 2012:NMCA-097, § 31 (citation omitted).

5SeeN.MDeptof Game and Fish. US.Dep'tof henei, 854 F.3d 1236,1255 (100 Cir 2017) ("Ay ime a
Sut is cajoned by coufrom fTctuating sates coated by repcesenatives ofis pple, flrs fom of
SisAt UFSIGE 13GC 309 cagbe paleoeofein
public rst in he cforemen fs lows: of. aso Sacks Cop. v. Mckinney, No. 23.367, 2024 WL
2964141, 1 (US, hue 13,2029) Gackso, J concurivg) CT th cones of the NLRA, pein an sleged
ie orpieo eyreelsBrnl tyne
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IL Thereisa substantial likelihood the Commission will prevail on the merits.
‘The Commission is substantially likely to succeed on the meritsofits claim that

Defendants violated the CRA by refusing to register as a political committee and to report their
contributions and expenditures. A “political committee” s “an association that consistsoftwo
‘or more persons whose primary purpose is to make independent expenditures and that has

received more than five thousand dollars ($5,000) in contributions or made independent
expenditures of more than five thousand dollars (55,000) in the election cycle.” NMSA 1978,§

1-19-26(U)(4) (2024) (emphasis added). Under the CRA, a political committee must appoint a
treasurer, fle a statementoforganization with the secretaryofstate pay a $50 filing fee, and,
during an election year, make several reportsofall contributions received and expenditures
made. See NMSA 1978, §§ 1-19-26.1 (2021), 1-19-29 (2019)& 1-19-31 (2019). Defendant
TNMP isa political committee.

A. Defendant TNMP is an association consistingof two or more persons.
TNMP is a domestic nonprofit corporation with three directors: Defendant Apodaca,

TNMP’s president; Ron Marquez, TNMP's vice president; and Robert James Montoya, TNMP's
secretary. See Ex. 4, TNMP Tnc., NM. Sec’y of State, Corporations Div. at 2, (retrieved May 1,

2024). TNMP and its directors and officers are an association of two or more persons.

B. Defendant TNMP has received more than $5,000 in contributions or made
independent expendituresofmore than $5,000 in the current election cycle.

Defendant TNMP has received more than $5,000 in contributions. On April 17, 2024,
TNMP received a $15,000 contribution from NM NAIOP PAC, which NM NAIOP PAC duly

reportedas an expenditure in ts required filings. See Ex. 5, NM NAIOP PAC Second Primary
Report, at 2, Office of the Secretary of State (May 13, 2024). Moreover, Defendant Apodaca has
publicly stated that the New Mexico Project received “close to $1 million” in contributions. See
Ex. 6, New Mexico Politics with Joe Monahan (Apr. 24, 2024),

httpsi/foemonahansnewmexicoblogspot.com (“Apodaca says the group has already raised
“close to $1 million,” all from within the state.”); see also Ex. 3-B, Bob Clark Show, The New

4
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Mexico Project, 96.3 KKOB, at 11:30 (May 1, 2024), hitps://omny.fim/shows/the-bob-clark-

‘podeast/the-new-mexico-projest (“Let me make this very clear: We're raising money, we've

done some good raising money, we've collected probably halfofwhat we need to raise.”); id. at

13:08 (“All the money we've raised is from local industries, local New Mexicans, and local
individuals from New Mexico. One hundred percentof the money we've raised is from New.

Mexicans, right, whether it is industries, businesses or individuals.”).

‘While NM NAIOP PAC’s report is conclusive of the monetary-threshold clement for
beinga political committee, TNMP has also made independent expendituresofmore than $5,000
inthe current lection cycle. Under the CRA,an “independent expenditure” is

an expenditure thats... (3) made 0 pay for an advertisement that:

(2) expressly advocates the election or defeat ofa clearly identified
candidate or the passage or defeat of a clearly identified ballot
question;

(b) is susceptible to mo other reasonable interpretation than as an
appeal to vote for or againsta clearly identified candidate or ballot
question; or

(©) refers to a clearly identified candidate or ballot question and is
published and disseminated to the relevant electorate in New
Mexico within thirty days before the primary electionorsixty days
before the general lection at which the candidateorballot question
is on the ballot]

NMSA 1978, § 119-26(Q)(3) (2024). An “advertisement,”in tum, “meansa communication
referring to a candidate or ballot question that is published, disseminated, distributed or
displayed to the public by print, broadcast, satelite, cable or electronic media, including
recorded phone messages, or by printed materials, including mailers, handbill, signs and

billboards... NMSA 1978, § 1-19-26(A) (2024). Considering TNMP's website, radio
advertisements, and Facebook advertisements, TNMP has made in excessof$5,000 in
independent expenditures supporting its preferred candidates.

To further ts primary objective (0 “educate moderate Latino voters on the best candidates
to vote for,” Defendants made expenditures to launch TNMP’s website.

5
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hitpsi/henewmexicoproject com The website mainly consist ofa “Priority Candidates” page,
in which TNMP “identified key state and county races as strategic priorities, where our influence |

can sway pivotal outcomes and shape the future political landscape ofthe state,” pointing to
cight (8) candidates for election to House districts and seven (7) candidates for election to Senate
disrits.¢

Next, TNMP has paid at least $10,000 to Cumulus Media to place radio advertisements
from April 22, 2024 to June 4, 2024 with KKOB-AM (2 spots), KRST-FM (84 spots), KOBQ-
FM (84 spots), and KKOB-FM (85 spots). In the memo fieldof ts check to Cumulus Media,
TNMP's own stated purposeofthe payment was for “Radio Ad — Primary,” reinforcing the point
that its expenditures were made fora “politcal purpose” and therefore were subject to reporting
under the CRA. These radio advertisements urge New Mexico voters to “vote for the moderate
candidate that will support our needs” and directs voters to [Jit thenewmexicoproject.com or
on Facebook for candidates who share our values.” Ex. 3-C to 3.F, TNMP Radio
Advertisements; see also Ex. 3-B, Bob Clark Show, The New Mexico Project, 963 KKOB,

21:04 (May 1, 2024), hitps/fomny.fn/shows/the-bob-clark-podeast/the-new-mexico-project
(“The radio commercial just ran. We're telling people go 10 thenewmexicoproject.com, take a
ook at the candidates that we're supporting”).

In addition to its radio advertisements, osof Jun 11, 2024, the New Mexico Project has
paid Meta at least $4,142 for at feast 37 Facebook advertisements supporting its “priority
candidates.” See Ex. 7, “The New Mexico Project,” Meta Ad Library Excerpts,

‘wwwfacebook com/adlibrary (retrieved June 18, 2024). The New Mexico Project's Facebook |
advertisements started running on or about May 17, 2024 or May 18, 2024. See id. Depending

Mesico Proje,OurPriority Candidates (Sent), hig:hencsmesicapmjetoirte(icv Moy 10, 2024.
See Ex. 310 Comp. (led May 24,2020), Licensing & Dotbases Public Iespcion FileforThe New Micxico

Projet, 12,67, 11-12, 16-17, 20, Fedral Communications Commission (eieved May 9,2024).
“du.

6

DNM 94



Case 1:24-Cv-00652-WJ-LF Document 7-2 Filed 06/28/24 Page 7 of 36

on the advertisement, the estimated audience size varies from 1,000 10 5,000 Facebook users fo
10,000 to 50,000 Facebook users, and asofJune 17, 2024, the ads’ impressions (i.., the number
oftimes the advertisement appeared on a screen) ranged from fewer than 1,000 10 up t0 30,000.

Seid.

Based on the above-described expenditures alone, the aggregate amount of Defendants”
independent expenditures in the 2024 election cycle already exceeds $5,000.

C. Defendant TNMP’s primary purpose is to make independent expenditures.
Defendant Apodaca has indicated that TNMP's primary purpose is to make “independent

expenditurefs]” in support ofcandidates for elected office. See Ex. 3-B, The Bob Clark Show,
The New Mexico Project, 96.3 KKOB, at 20:10 (May 1, 2024), htps://omny.fn/shows/the-bob-
slark-podeasythe-new-mexico-project (“We're an educational independent expenditure. So

we're going in and educating the voters on what we need todo to getoutand vote and vole for
the right candidates.”) (emphasis added). His other public statements confirm the same. In an

April 23, 2024 radio interview, for example, Defendant Apodoca described TNMP as “basically
focused on geting the word out about candidates that are pro-business, moderate candidates, that
are going to help us bring more doctors, and better healthcare here, that are going to bring more:
business, and be business friendly.” Ex. 3-G, The TJ Trout Show, The New Mexico Project, 96.3

KKOB, at 04:58 (Apr. 23, 2024), hitps://omny.fin/shows/ti-troutnew-mexico-project. To that

end, Defendant TNMP says it targets Latino and moderate communities and communicates with
them via advertisements urging support for “pro-business, pro-moderate candidates.”

7 Bx. 3, The TJ Trout Show, TheNew MexicoProject, 96.3 KKOB, at 406 (Ap. 23, 2029),
bitos/Jomny.nshowsrounv.mexico-projct;seeaso x, Ex. 3-B,Th BobClark Show,The NewMexicoProject 96.3KKOB, 7:20 (May 1, 2024),hipeiomny.fnshonshhe-b-arpodcasyiheznewv-mexico-proect"So ely The New Mexico Projet i o basicaly suppor pro-business, moderai candies, and i's 1 stat
fightingbuckagrnst heprogressive candidate hat arcoutthere. ; Ex. 3-G, The TJ Trout Show,The New Mevico
Project, 963 KKOB, at 05:50(Apr 2, 2024),bpm.fish rout new-mexice-rojs ("Wejust 80 out
and educatc moderate Latin voles o th best candidates 0 vote for"; ee also x. 3-B, The Bob Clark Show,
TheNewMecoProject, 96.3 KKOB,at24:40(iy1, 2024),hips fom.fnshovws/te-bob-lrk-odaewmexico-roject (me) Bx. 8, JefApodecs,Let fo the Edior, New MexicoProjectpoints towardsae’moderateroots, SANTAFENw MEXICAY, May 4,2024 (“The New Mexico Projects setivelyinforming New
Mexicansthat ur Latino leadersand communisare unde sicge byout-ofstat,ula. bers] progressives more:
concemed with thei politcal careers han withour communityand ste”).

7
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TNMP's website confirms that is primary purpose—and seemingly its only purpose—is
to make independent expenditures. From the day it launched and continuing through June 17,
2024, TNMP's website is comprisedof only (i) a landing page; (i) a “Priority Candidates” page;
and (i) 2 “Get Involved" page, directing visitors to a third-party donation form.®

D. Evenif TNMP were not a political committee,it violated Section 1-19-27.3 by
failing to disclose Information regarding its independent expenditures.

venif it were nota political committee, TNMP sil violated its reporting obligations.
‘The CRA is meant to be gapless and consequently requires [a] person who makes an
independent expenditure not otherwise requiredfo be reported” to disclose information
regarding the sourceof contributionsused fo make the independent expenditure. NMSA 1978,
§ 1-19:27.3(A) (2019) (emphasis added). Because TNMP made an independent expenditure that
“by itself or aggregated with all independent expenditures made by the same person during the
election cycle, exceeds one thousand dollars ($1,000) ina nonstatewide election,” § 1-19-
27.3(A)(), the CRA required TNMP to report information abou is independent expenditures,
see NMSA 1978, § 1-19-27.3(B)-(C) (2019). TNMP failed to do so. See Ex. 2, AfE.of M. Vigil.

"HL The harm to the Commission and the public outweighs any harm to Defendants.
“The balance ofthe equities favors a preliminary injunction.” Absent a preliminary

injunction, the Commission and the public cannot effectuate the purposesof campaign finance.
disclosure law, such as the CRA: “providing the cectorate with relevant information about the
candidates and their supporters; detering actual corruption and discouraging the use of money
for improper purposes; and facilitating enforcementof the prohibitions in the [Campaign

= Compare Ex.1 10 Compl. (fled May 24, 2024), TheNewMexico rec, Our Priority Candies (House),
tpshenenmesicoproectpriortereireved May 10,2028), andEx.2 o Corl. (ledMay24, 2024), The
New Meso Project, ur Priory Candidates (Sent), hipsthenewmesicopmietpriarite reieved May 10,
2024), wih Ex. , The New Mexico Projet,OurPrirky Candidais, hips thenenmesisopries convo(eieved Jue 13,2024).
2 When deciding amation orpreliminarylc,courts of considerte balanceofams in view of whetherthe
movant shel o succeed on he mers See, 0 CeroEpiiaBrcfcene UniooDo Vegetal v. Askeroh,
389 7.34973, 1002 (10h Cie, 2004) (Seymour J. concurringed dissenting in par) (The mor ilyamovant is:
{o'sucesed on the merit, be es hebalanofsparble harms needfavorhe [movant postin.” (ccond
Sherstion oxginal) quoting 7, Ic. Jones Group. nc 237 F.3d 891, 895 (7th Ci. 2001).

8
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Reporting] Act” McConnell v. Federal Election Comm'n, 540 U.S. 93, 121 (2003); see also Rio
Grande Found. v. Oliver, No. 1:19-cv-01174, 2020 WL 6063442, at *6 (DN.M. Oct. 14, 2020)
(recognizing “informational interest in disclosuresofcontributions designed to influence
elections” and rejecting First Amendment challenge to the CRA). By contrast, no harm redounds
to TNMP from the requested injunction. The Commission applics for an injunction requiring
TNMP to do no more than what TNMP is already requiredtodounderthe law: register with the
secretaryof state as politcal committee and file reports of its contributions and expenditures.
Making lawful disclosures under the CRA is not a harm; nor does it offend TNMP's First

Amendment rights. See Rio Grande Found, 2024 WL 1345532, at *9-*19 (upholding egainst a
First Amendment challenge the CRA’s requirement or disclosures related to independent
expenditures referring to clearly identifiable candidates shorty before an election). Accordingly,
inthe federal campaign finance arena, federal courts frequently award injunctiverelief requiring
the defendant to comply with the reporting, contribution, and expenditure requirements.'® The
Court should do so here.

IV. The requested injunctivereliefwill serve the public interest.

“The public hasa strong interest in requiring political committees to disclose the source of

funds used to influence an election, as well a the broad interest in enforcing the law. As the

United States District Court for the District ofNew Mexico explained when upholding the

CRAs disclosure rules from constitutional challenge, the rules:

bring] more transparency and: inform(] the electorate of special
interests seeking to influence candidate electionsy,] ... [and] help(]
citizens evaluate who stands to gain and lose from the lection or
defeat of candidates or from proposed legislation. State and local

1Sec, eg,Fed. Eleion Comm'n. Comm. of 100Demat, S4F. Supp. 1 (DID. 199) (slurs comply
withslmentsgreement aad possibiltyof ure violations sient tosity ijuncion reqising registration);
Fed Flecion Comm'n. Kazan, No. 310-cv1155.137IRK, 2011 WL 13323115 (M.D. Fl. Aug. 39,3011)
(inuncion prohibiting defendant from makin cotebuiosfo candidates in the nameofnoir person) Fel
Election Comm'n’. Defend Lvisiaa PAC, No. 21.CV-00346.BALSDJ, 2022 WL 2911665 (M.D. La. Jly 22,2022) (ijuncion requiringdfendaa toilreportsofexpendires and orestpreviously led report hat did ot
conan sufficient infomation).

9
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‘governments have passed disclosure requirements to ty to limit the
impactof“darkmoney” and the disproportionate effec that wealthy
individuals or entities may have on an election. As the Supreme
Court noted in a case in which it upheld a corporation's right to
spend money to publicize its views on a ballot question,
“[iJdentification of the source of advertising may be required as a
means of disclosure, so that people will be able to evaluate the
arguments to which they are being subjected.”

Rio Grande Found, 2020 WL 6063442, at *4 (quotingFirst Nat. BankofBoston v. Bellotti, 435
US. 765, 767-69, 792.32 (1978)); see also Republican PartyofN.M. . Torrez, 687 F. Supp.
3d 1095, 1150 (D.N.M. 2023) (“[Tlhepublichasan interest in knowing who is speaking about a
candidate shortly before an election.”) (quoting Citizens United v. Fed. Elec. Comm'n, 558 US.
310,368 2010).

To thismatter, the public interest in preliminary injunctive reliefs especially pronounced
‘because the current lection cycle is underway. Voters are now deciding which candidate to

support in the general election, yet Defendants have confirmed that they intend to continue to
make independent expenditures while flouting the CRA’s disclosure rules. Absenta preliminary
injunction, Defendant TNMP will continue to make substantial expenditures on its efforts to
influence the vote through the general election while openly withholding from New Mexicans
information about who is paying to influence their votes. This is an unacceptable affront to the j

CRA and to New Mexico's democracy.

CONCLUSION
For the foregoing reasons, the Commission respectfully requests the Court to issue a

preliminary injunction requiring Defendants to register TNMP as a political committee with the
secretary of state and file all reportsofcontributions and expenditures required for the 2024
election cycle.

10
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STATE ETHICS COMMISSION

By: ofJeremyFarris
Jeremy Farris
Walker Boyd

800 Bradbury Dr. SE, Suite 215
Albuquerque, NM 87106
(505) 827-7800
jeremy.famis@sec.nm.gov
walker.boyd@sec.nm.gov

CERTIFICATE OF SERVICE

Pursuant to Rule 5 NMRA, T certify that caused to be served upon eachofthe:

Defendants via First Class Mail, on June 24, 2024, a copyofthe foregoing PlaintifP’s Motion for
Preliminary Injunction and Memorandum in Support and an enclosed compact disk containing
the audio files in Exhibit 3 to the motion, a the following addresses:

‘To: Defendant TNMP, Inc. d/b/a The New Mexico Project
clo Andrew G. Thornton, Registered Agent
‘The New Mexico Project
1213 San Pedro Dr. NE
Albuquerque, NM 87110

To: Defendant Jeff Apodaca
The New Mexico Project
8100 Wyoming Blvd NE, M4307
Albuquerque, NM 87113

18) Jeremy Farris
State Ethics Commission

n

DNM 99



Case 1:24-cv-00652-WJ-LF. Document 7-2 Filed 06/28/24 Page 12 of 36

(C7, STATE ETHICS COMMISSION HnetShe
BEAD Jeremy Furr, Executive Director spies
Eesy  Albuauerque, M5108 par5 S05.4300%51 | Jeremy fucrisGaccam gov or

May 15,2024
Via electronicmailonly STEN
JeffApodaca
‘The New Mexico Project
8100 Wyoming Biv NE, M4-307
Albuquerque, NM 87113
Ieffapo@iclod.com
(310) 4889115

Re: Letter regarding violationsofthe Campaign Reporting Act and offerofsetilement

Dear Mr. Apodaca,

My name is Jeremy Farris. am the directorof the State Ethics Commission, an
independent state agency established by Article V, Section 17(A) of the New Mexico
Constitution with constitutional and statutory authority to enforce New Mexico's ethics and
disclosure laws, including the Campaign Reporting Act, NMSA 1978, §§ 1-19-26 to -36 (1979,
as amended through 2024). It has come to my attention that the domestic nonprofit corporation
of which you are the President (or ofwhich you are the alter ego), TNMP, luc. d/b/a “The New.
Mexico Project,” has not registered as a political committee. Nor has TNMP filed reports ofits
contributions and expenditures, which the Campaign Reporting Act requires for both political
committees and persons making independent expenditures.

Based on expenditures that TNMP likely made for its website and the expenditures
TNMP made to Cumulus Media to place radio ads from April 22, 2024 to June 4, 2024, TNMP
has made aggregate independent expenditures in excessof $1,000 dollars in a nonstatewide
election. TNMP's independent expenditures require TNMP generally to disclose the persons to
whom the independent expenditures were made and the sourceofcontributions used to make the
independent expenditures, including the name and addsess of each contributor and the amount of
the contribution. See NMSA 1978,§ 1-19-27.3(B)(D) (2019). TNMP had a duty to report its
expenditures and contributions on the New Mexico Campaign Finance System potentially by
April 8, 2024, and by no later than May 13, 2024. SeeNMSA 1978, § 1-19-29(B)(1)~(2) (2019).
On information and belief, TNMP did not do so, and its omission contravenes the Campaign
Reporting Act

IfTNMP not onlyhas made independent expenditures in excessof $5,000 but also its primary
purpose is to make independent expenditures, then TNMP is apolitical committee and is subject
to registration, filingfee, and disclosure requirements under NMSA. 1978, Section 1-19-26.1
(2021) and 1-19-31 (2019). Iyou or TNMP filed expenditure and contribution disclosure
reports on the New Mexico Campaign Finance System on or before May 13, 2024, and those
reports are simply not appearing on the system, please furnish copies in response o this letter

DNM 100
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State Ethics Commission
To:JeffApodaca
Mey 15,2024
Page20f3

On May 1, 2024, you represented to Mr. Bob Clark that TNMP docs not have to disclose
its donors. This view is inaccurate. In 2019, the Legislature amended the Campaign Reporting
Act to shine light on “dark money” in state elections, requiring persons that pay for
advertisements or advocacy in supportofcandidates to be minimally transparent about who
funds those advertisements and advocacy efforts. The 2019 amendments to the Campaign
Reporting Act require groups that are advocating for or opposing an identified candidate to
register and disclose their expenditures and the sourcesofcontributions used to fund those
expenditures. See Laws 2019, ch. 262, §§ 1-18; see also NMSA 1978, §§ 1-19-26.1 (requiring
registrationofpolitical committees); 1-19-27.3 (requiring disclosures related to independent
expenditures); & 1-19-31 (requiring disclosuresofpolitical committees inter alia).

‘The State Ethics Commission has filed lawsuits to enforce the Campaign Reporting Act.
See, e.g, Compl., State Ethics Comm'n v. Working Families Org. d/b/a Unemployed Workers
United, D-506-CY-2022-00942 (Nov. 2, 2022, 5th Jud. Dist. Ct); Compl, State Ethics Comm'n
v. CouncilforaCompetitiveN.M., D-202-2020-06718 (Dec. 11, 2020, 2d Jud. Dist. Ct) Tam
prepared to request the Commission's authorization to file a civil action againstbothTNMP and
you. However, to avoid expensive and potentially bruising civil litigation, 1 offer the following.
proposed settlement agreement i lieu of further action:

In exchange for:

(i) your signature below, which signifies an agreement to the foregoing;

(i) the filing on New Mexico Campaign Finance System,
Mtps:/login.cfis.sos state.nm.us/#findex, ofreportsofTNMP's expenditures and
contributions, as required by Section 1-19-27.3(B) through (D), with a copy to
ethics commission@sec.um.gov. by no later than 9:00am on Monday, May 20,
2024; and

Gif) the paymentof $1,000, corresponding to the civil penalty for one violationofthe
Campaign Reporting Act,

and upon a vote by the Commission to approve this proposed settlement agreement, the
Commission will agree not to fle a civil action seeking civil penalties, equitable relief, or other
relief for the violations described in this agreement. The Commission wil further agree that your
violations were not knowing and willful, avoiding any potential criminal referral, and wil state
the same in any press release concerning this agreement. Ifapproved by the Commission, this
agrecment also would be a public record under NMSA 1978, Section 10-16G-13(4) (2019).
‘Again, at this point, the State Ethics Commission would have to approve this setllement

and any correspondence you might have had with the Officeofthe SecretaryofState regarding
those reports.
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State Ethics Comission
To: Jeff Apodaca
May 15,2024
Page3of3

agreement in order for ittobe effective. Ifyou age to these terms, I wil recommend thatit do
Sot its next scheduled meting on Friday, May 24, 2024.

If, however, you do not agree to these terms, Twill equest the Commission's
authorization to file a civil action against TNMP and you to enforce the Campaign Reporting
Act's disclosure requirements and seck all available remedics under aw.

Very truly yours,

IoJeremyFarris
Jeremy Farris
Executive Director
State Ethics Commission

|ce: William F. Lang, Chair, State Ethics Commission (via electronic mail).

TAGREE:

Jeff Apodaca
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AFFIDAVIT OFMANDY VIGIL

STATE OFNEW MEXICO )

COUNTY OF SANTA FE )

1, Mandy Vigil, being duly swor, state and declare as follows:

| 1. havepersonalknowledgeofthemattersset forthbelow,amovertheage of

eighteen, and am otherwise competent to make this affidavit.

2. Tcumently serve as the Directorofthe Elections Division in the Officeofthe

SecretaryofState for the State ofNew Mexico.

3. Inmy position,Iam thoroughly familiarwiththe Campaign Finance Information

System (CFIS), which the Officeofthe Secretaryof State implemented and utilizes to recive.

‘and maintain filings that reporting individuals and independent-expenditure makers submit

pursuant to the CampaignReportingAct,NMSA 1978, Sections 1-19-25 to -37 (1979, as

amended through 2024).

4. The filings received by the SecretaryofState’s CFIS system are made with

information transmitted to the Secretaryof State by someone with knowledgeofthe filings’

‘contents. Pursuant toNMSA 1978, Section 1-19-27(B) (2016), these filingsarekeptby the

SccrotaryofState's Office in the regular courseofbusiness, as required by law, and are:

otherwise public records, maintained on CFIS as required by Section 1-19-27(8).

5. Asofthedateofhis affidavit,TheNewMexicoProjecthas not: :

a. TFiledastatementoforganizationasapoliticalcommitteewiththe Office

ofthe Secretaryof State;

b. Informed the Officeofthe SecretaryofState ofits appointment ofa

treasurer;

1
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c. Pada filing feeof fifty dollars ($50.00);

4." Filed with the Officeofthe SecretaryofState any reportofcontributions
received or expenditures made; or

e. Filedwiththe OfficeoftheSecretaryofStateanyreport ofinformation. |
regarding independent expenditures made by the NewMexico Project,
including names and addressofpersons to whom any independent

expenditure was made or the sourcesofcontributions used to make
independent expenditures.

6. Asof the dateofthis affidavit, and separate and apart from the candidate
committee JeffApodaca for NM, JeffApodaca, acting on his ownbebalCor on behalfofthe New
Mexico Project, has not:

a Filedastatementoforganization as political committee with the Office
ofthe Secretaryof State related toTheNew Mexico Project;

b. Informed the Office ofthe SecretaryofStat ofthe New Mexico Project's

‘appointment ofa treasurerrelatedtoThe New Mexico Project;
©. Paida filing fecoffifty dollars ($50.00) related to The New Mexico

Project;

Filedwiththe Officeofthe SecretaryofState any reportofcontributions

received or expenditures made related to The New Mexico Project; or
e. Filed with the Office ofthe Secretaryof State any reportofinformation.

regarding independent expenditures made by the New Mexico Project or

by himselfincludingnames and addressofpersons to whom any

2
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"independentexpenditurewasmadeor thesourcesofcontributionsusedto

‘make independent expenditures.

7. Theabove statements are true and correct to the best ofmy knowledge.

FURTHERAFFIANT SAYETH NAUGHT.

Date: G/N /24 Sign, y

Mandy Vig
Director of Elections Division

SubscribedandswomtomebyMoaady1sgz_onthis 21™dayof Fane 204,

picSite of No sic0otary Plc >gol ie. BE ., Signature ofnotarial officer

iyCon apn Do 1,202 Co )My commission expires: ___1212, | og

3
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NoRecords Found

Contact Information
Maing Address: $100 Wyoming bv. ne st. e-307, Albuquerque, NM 87113

Principat Pisce ofBe8NW 104, ning bid. so. W307, Albuquerque, NM 87113
Secondary Principal Pace of .inesn New Meno:
POOU Nt

Registered Office in State of
eeopoaton

Principal Placeof usnss in
‘DomesticState/ Country: Nt APPlicable

Principal Office Location in NM: Not Applicable

RegisteredAgent Information
Name: Andrew.Thornton

Geographical Lacton
ares

1213 San pedro dr. ne,Phycol Adds: 1213Sanpedrodrne. Wallng Address. NONE
Dateof Appoint; 03/13/2023 lective Ose ofResignation:

Director information
Toe Name Adaress
Dictor efi Apodca 5100 Wyoming bic. ne ste, 4-307, Abiuquerque, NM 87113
Dictor Robert James Montoya 8100Wyoming bic. ne ste 4-307, Abeer, KM 87113
Director Ron Marauer 5100 Wyoming bia. no sie, 4-207, AbiuerqueNE8713

Offcertnformation
| Tie Name Address

breidems set Apodaca 100Wyoming bid. nese, 4-307, Abucueraue,NM 87113
Seceury Robart omes Monto $100Wyoming hme ste. Wi-307, Abuser, NM 87113
Vie president Ron Morauer 5100Wyoming bic. ne st, 4-307, Aber, WH 8713
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(SE, OFFICE OFTHE SECRETARY OF STATE
Gams Bureauof Elections, Ethics Administration
BPRERT 325 Don Gaspar, Suie 300; Sama Fe, New Mexico 87501
oh tits] Phone: (505) 827-3600 Toll-Free: (800) 477-3632
$e) Fax: (505) 827-8403ae

Second Primary Report
FORMA
Poca Committee's Name NM NAIOP PAC
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Second Primary Report

Report of Expenditures and Contributions
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Repubicans, moderates, Tberal and Fight wingers! Dui elections

| you hear the terms progressive, moderates, right wingers but once -
| thersetiote legislature they ai take care themselves! IT
| acuaneinG prsRIcT
LR PTL] he Conn isofthe op use

a) +'if District31June 4 primary in ABQ’ far NE
Heights. Rep. Bill Rehm IS retiring and

| three Republicans are running in the GOP
primary in what Is the only House District
In ABQ that has a GOP state rep:

k Hey Joe, In 2004, when Iran in.that district as'a Democrat n'a
{spirited campaign against my now riend and then-Republcan Greg

[ Payne, the Democratic voting performance was only 31%. 1 til
managed to gamer 42%ofthe vote. And I Gd that despite Greg out
raising and outspending me 5-1, The demographics have changed
Significantly since 1 ran. The registered Dems have closed the gap
Quite a bit with the GOP and the independent numbers have
exploded. Democrats can win that district. But they haveto put in
the hard workofdoor to door canvassing. My campalgn focused on
‘GOP crossover votes and meeting them in-person helped me'to get
2 fair amount ofthem. 1 didn' run again after 2004, but 10
‘Democratic candidate fo the district since then ever knocked on

| my,ormy nelghbors’ doors. 1 would urge the Democrats.to not Just
[run someone, butrun to win, Get the candidate the resources
| necessary to make the contacts with the voters.
1 1n that Gop primary the candidates are Nicole Chavez, Sarah Jane
{Allen and Patrick Huested. The lone Democrat running‘ the
§ primary is Vicky Estrada-Bustilo.
| “This is the Home of New Mexico Politics. : -]

| Email your news and comments. (newsauy@yahoo.com
| Interested in reaching New Mexico's most informed audience?
| Advertise here.aEIT omromwmvsessnn
|
| Posted by: Joe Monahan/ Thursdsy, Agi 25, 2028

"Wednesday, April 24,
2024 .
New Anti-Progressive Group Goes On
Warpath; Claims An “Attack On Latinos
And Our Culture”; The New Mexico

| Project Fields A Slate Of Primary.
Candidates And Says Its Raised "Close .
To" $1 Million

| An advocacy group called TheNewMexicoProject. unléashing
vigorous attacks.agains the state's progressive Democrats and ;

| advocatingfor a field of conservative candidates In the June 4
[primary :
| Their message is that the dominant progressives have failed to
| improve the state despite having the reins of powerin Santa Fe and ‘
| elsewhere and in the process have sidelined Hispanic voices.

Peps foronsharsnevmasicobogs con202404_21schein DNM 191
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| (29-17 businessman Jef Apodoca, sonoffarmerDI coher pace who served oe term
i Fibs Pal—| (75-79).

ANEx ) RRA 1s sve icestoy sou ne 2518VARREAR: onic .
WEEE Bi i on rieion ne unoadea neIPT Be (ration thot conservative and— moderate Dem Hispanics or Latinos)| have expressed among themselves. However, Apodaca says isgroup 1s nonpartisan and represents not only Hispanic Dems out
io frustrated Republicans and independents:

! Progressives have been attacking Latinos and electing candidates in.| the lst three lection thatdo na rellctourcommaniies. 1 give
| them credit forgeting ther vote out ut thelr parce ave coused
| more crime,fewerjob opportunities and a failure to deliver onhealthcare. They are attcking our Latino candidacies cuture and

| legacy an it’s tme fo us to respond by getting our vote out ot
Just in presidential elections but all elections.

The NM Project is organized as a federal 501(c)(4). which limits how| mich pliical act they can conduct but te regulation fo that
|!" Pove'been interpreted opsely.

Apodaca says the group has already raised "closeto $1 million,” all| from within the state. Tha can be foc-ehecked because money
flowing to the group Is not required to be reported to the state or "FEC 221 the case for the many dark money progressive aroups
Cheating hee.

| Sos Apodaca:
| The vast majorityofthe progressive rioney attacking. our Latino’Candidates 1 coming from outofSate and i appears the various

Groups.-incuding Beer Furs for NW) ri by consultant AmandaEooper-wil raise $2 milionormore for the primary.
oNTHEAIR

[ a “The NM Project is already up with 60
{Ir vorE Here [J second reo acs narrated by Apodaca. A

Ll VOR |
fi ofAUR our poitica landscape in New Mexico has

| MNCS bec increasingly vided by the arfeft
brogressives and the tra igh pang us |in opposing directions. Gut there's 2 power force waitng 10 beUnicastihe moderate Laito vor: We are the majorty. We

make up 53 percentofthe voters when we vote. Whether you
| identify yourself as moderate Démocrat, Republicanor independent,| sa mist we come together to support candidates that reiect ourShared values ike pro healthcare, business, education and publicSater.
| he uia-tbera progressive agenda pushed by outsiders hos| neolecte tha cedeofth Latino community. The ar righ rhetoric
| has brought further division, threatening our heiage, But we, he.Latin voter, have the power t shape th fture of our stat byVoting In tha upcoming primaries. We can elec eadrs in NewHexico who will ride the political dvd.

|| Apodaca savs recent poling reveals that heatnéare--and spcitcllythe ack of doctors-15 the top ssue among Hispanic voters with
Mos amersroomessSep 2 Asana DM ge
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ime, Job SPORES 3d SdUCATON HE
He says the Project's legislative agenda includes increased Medicaid

| payments for doctors, a revamp of the Gross receipts tax to 3d
Emall business and support ofa pre-trial detention bill het has

|, Stalled out In Santa Fe and that he says would cut crime
| He adds that the group is also supportive of the oil and-gas industry,
i noting that “forty-four percent of the workers in that industry are

Latino."
i THE SLATE

BE vtiousc For | Posted is the
[Er | siote orLEE Pre | candidates that
EEE {I | the Project win
La nS be ring to

i[— Rin | Shanes ane
EEE ag | June 4 primary:

[Sree | (Click to| pre ciroe)
y eM = they include

! Dem Sen. Daniel .
Ivey-Soto who s locked n a heated battle with progressive eather

| Berghmans in ABQ and Rep. Ambrose Castellano from the Las Vegas
|: area who is being challenged by progressive Anita Gorizales. Rep.
| Potty Lundstrom, the de faco leader of the House conservatives, is
| also geting aid from the group for her primary challenge.
li+ Apodaca sees local elections as the key to reversing progressive.
|" dominance by having an influx of moderate Latino voters: He singled

out Santa Fe Mayor Alan Webber because, he says, Webber has
been attentive to the needsof the Anglo, wealthy and progressive

| Eastside but not the cit's Hispanic majority.
| Apodaca says MLG and the Legisiature have given the cites plentyof money to figure aut the crime problem but progressive paces
| have thwarted any success,

“There are mayoral elections In Santa Fe and ABQ next year. Webber
1s termlimited but ABQ Mayor Keller is running fora thir term,
Apdoacasays his group hapes to be involved In both elections.
Progressives rose to the peakoftheir power following thé 2020
primary elections where they ousted several longtime conservative
Democratic senators including John Arthur Smith. Since then the
Senate has drifted more liberal bUE nothing fie the House where
progressives took a commanding lead
“The defeat of a family medica leave bl Inthe House his past .

| session gave rise to conservative Dem hopes tha the progressive - ‘era hs peaked and there will be 8 swing back toward the middie,
| “The NM Project has the money and the'message to push such a ‘
| change. Whether the voters are ready 5 the question.

1 “This is the Home of New Mexico Potcs. ©
y | ‘E-mail your news and comments, (newsguy@yahoo.com .

|| terest resco teeismost tomeuser?
| Advertise here:

Grp rey |
MER{Sco roumics wim os Monn 2024

Map menanssemmasio oowaLconaLEeot21 aware DNM 118
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hitps://svwne.santafenewmesxican.com/opinion/my_view/new-mexico-roject-points-toward.states-moderate-
roots/article_e27d6404-0967-1ef-8hga-i7ofefgrhtml

MYVIEWJEFFAPODACA
New Mexico Project points toward state's moderate roots

By JeffApodaca

May4, 2024

Your recent article (“Failed candidate hopes to influence primariés,” Ringside Seat, May 1) launched
a significant attack against me and the New Mexico Project, primarily focusing on my 2018
‘gubernatorial campaign. During that campaign, my platform was dedicated to enhancing the New
Mexico economy, increasing wages and fostering state prosperity. Rehashing these past policies now
overlooks the critical importance of the upcoming primary elections — an event our Latino
community isparticularly tuned into.

It comes as no surprise that Editor Phill Casaus, alongside columnist Milan Simonich, crafted a hit
piece. This is a familiar tactic from Simonich and The New Mexican when facing any opposition to
your political movement — a tactic that distorts the truth. How does this align with traditional New

Mexican values?

As a 15th-generation native New Mexican, | possess a deep understandingofSanta Fe, Northern
New Mexico and the heart ofits true residents — something Simonich and the The NewMexican will
never grasp.

‘The anxiety your article conveys suggests I've resonated with the very liberal progressive wingofthe
Democratic Party that you endorse. Whyis it inflammatory for me to alert our Latino community

that they are being targeted by the progressive leadership in Santa Fe and within our own
Democratic Party? Rather than attempting to collaborate with us, you have chosen to attack our
beliefs, work ethic and cultural values. I's evident they do not regard us as suitable leaders for our
state.

‘The New Mexico Project is actively informing New Mexicans that our Latino leaders and
communities are under siege by out-of-state, ultra-liberal progressives more concerned with their
‘political careers than with our community and state.

tps sanianenmesicanomic.mc$cpt nerdsto odor ct <21 64040967.1oSBM 110
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Simonich is completely off-base in his portrayalofmy 2018 platform and my role with the State
Investment Council. It appears neither henor your editors grasp our state constitution. The SIC, led
by the governor, has complete authorityoverthe investment of our $34 billion funds. Alarmingly,
99.98%ofthese funds are invested outside New Mexico, providing no benefit to our local businesses,
industries or communities.

I'm particularly concerned by your editorial choices, especially since your team did not reach out for
‘my sideofthe story, despite my attempts to return a call

ts shocking that your publication continues to support state and Santa Fe progressive leaders who
have funneled millions into our elections. Since 2018, we have estimated progressive leadership has
raised over $6 million through four 501(c)(4) organizations, with 83%ofthese funds coming from
cities like San Francisco,NewYork and Washington, D.C. These funds have been used primarily to
challenge Latino candidates who represent New Mexico's values, with 87%ofsuch actions targeting
our community. Why not fact-check these figures and report on them? Your newspaper's financial
interests seem to align with these out-of-state contributions.

If progressive policies truly benefited our Latino communities or all New Mexicans, we would be
supportive. Yet, after 20 years, these policies have done litle but neglect our community. New
Mexico remains oneof the lowest-ranked states in health care. Education and crime rates are also
areas where we lag significantly, not to mention our struggles with job creation.

‘The New Mexico Project is commited to steering our state back to its moderate roots. New Mexico
values resilience, hard work and self-reliance — values that have been historically promoted by a
diverse Democratic Party that uplifted Latino leadership and our cultural heritage. Today, however,
these values are being systematically erased by ultra-liberal progressives, fracturing our community.

‘We recognize our own community's disengagement from voting in primaries and local elections has
allowed this shift, and the New Mexico Project aims to reverse this trend.

‘Your newspaper may dismiss my ideas as “silly,” but what thenof the current policies that fail our
‘people? New Mexico deserves leadership that honors our values and prioritizes prosperity over
‘national identity politics.

Your portrayalofme as a “silly, unknowing” individual may be penned by a liberal outsider, but I
wear that as a badgeofhonor for my state. I remain a proud Latino, family man, sportsman,
businessman and above all a native New Mexican.
psnsanfenenmesicancoi nye excrjcokowasmodes GZ1GBAGA 08-118SSBNM 120
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Fron:crectbbennd.uacourts. gov
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Bec:
“case participants: Jared Robert Vander Dussen (varba.1lp. jaredsgsail.con), Jeremy Daniel
Farris (Joreny.farrisasec.n.gov, Johethdlav.con), A. Blair Dum
(abisnnaablaizduan-ceq.con, ¥arba. 1p. jaxeddgnail con, warba.11pegnail.con), Chief
District Judge Willian P. dohmson (vpiceectonad.uscourts. ov
“lion Case Pascicipante:
Tio Hotice sen.
Hoauage-1d:131633770n.uscourts. gov
Subject Activity in Came 1:34-cv-00852-4-IF State Eehics Comission v. TWP, Tne. ot al
order
Content-Type: texthuml

US. District Court

United States District Court — DistrictofNew Mexico

Notice of Electronic Filing

The following transaction was entered on 7/1/2024 at 11:58 AM MDT and filed on 7/1/2024

Case Name: State Ethics Commission v. TNMP, Inc. ct al
CaseNumber:  124-0v-0062-WI=LE
Filer:
Document Number: 8(No dosumeat attached)
Docket Text:
ORDER by Magistrate Judge Laura Fashing VACATING the [5] Initial Scheduling Order due
to the pending [7] Opposed MOTION to Remand to State Court filed by State Ethics
Commission. Pursuant to Fed. R. Civ. P. 16 (b)(2), the Court finds good cause to delay
entering a scheduling order at this time due to the pending dispositive motion (Doc. 7). The
Rule 16 Initial Scheduling Conference set for 8/19/2024 at 02:00 PM in Albuquerque and all
associated deadlines are VACATED and will be reset, if necessary. [THIS IS A TEXT-ONLY
ENTRY. THERE ARE NO DOCUMENTS ATTACHED] (amf)

1:24-cv-00652-WJ-LF Notice has been electronically mailed to:

A. Blair Dunn abdunn@ablairduna-esc;com, warba.lip@gmail.com, warba lp jared@gmail.com

Jeremy Daniel Fartsjeremy.fais@sec.um.gov,jub@fodlawcom

Jared Robert Vander Dussen warba.lp jared@gmail.com

1:24-€v-00652-WJ-LF Notice bas been delivered by fax to:

1:24-¢v-00652-WJ-LF Notice has been delivered by USPS to:
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

© STATE ETHICS COMMISSION,

Plaintifl/Counter-Defendant,

w. Case No. 1:4-cy.652-WJ-LE

TNMP, INC., d/b/a “The New Mexico Project”;
and JEFF APODACA,

Defendants/Counter-Plaintiffs,

and

JEFF APODACA,

‘Third Party Plaintiff,

v

JEREMY FARRIS; COMMISSONER DOES 17,

Third Party Defendants,

ANSWER,COUNTERCLAIMSAND.
THIRD-PARTYCOMPLAINT

COME NOW, Defendants, through undersigned counsel, and provides their Answer to the

Complaint in this matter as follows:

1. Defendants deny the allegations set forth in of the Complain.

2. Defendants deny the allegations set forth in 32 of the Complaint as a

‘matter of opinion about the law not being a fact.

3. Defendants deny the allegations set forth in 3 to the extent that they are a

legal conclusion purporting to be a fact ofthe Complaint.

4. Defendants deny the allegations set forth in #4 of the Complaint.

DNM 126
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5. Defendants deny the allegations set forth in 5 of the Complaint.

6. Defendants deny the allegations set forth in 6ofthe Complaint.

7. Defendants deny the allegations set forth in97ofthe Complaint.

8. Defendants admit the allegations set forth in §8 thru 10 of the Complaint

9. Defendants deny the allegations set forth in 111ofthe Complaint

10. Defendants admit the allegations set forth in 112 thru §24 of the

Complaint.

11. Defendants deny the allegations set forth in 425ofthe Complaint.

12. Defendants deny the allegations set forth in §26ofthe Complaint.

13. Defendants deny the allegations set forth in 427ofthe Complaint.

14. Defendants admit the allegations set forth in 128 thru 935 of the

Complaint.

15. Defendant TPNM admits or denies the allegations 436 of the Complaint

according o its previous admissions or denials. .

16. Defendant TPNM admits the allegations set forth in §37 of the Complaint.

17. Defendant TPNM denies the allegations set forth in §38ofthe Complaint.

18. Defendant TPNM denies the allegations set forth in §39ofthe Complaint

‘and demand strict proof thereof.

19. 40 of the Complaint states a legal conclusion, to the extent that it is a

factual allegation Defendant TPNM denies the allegations.

20. §41 of the Complaint states a legal conclusion, to the extent that it is a

factual allegation Defendant TPNM denies the allegations.

DNM 127
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21. Defendant TPNM denies that Plaintiff is entitled to the relief sought in

142.

22. Defendant TPNM admits or denies the allegations 943 of the Complaint

according to its previous admissions or denials.

23. 44 of the Complaint requires neither admission or denial.

24. Defendant TPNM denies the allegations set forth in J45 thru §47 of the

Complaint and demand strict proof thereof.

25. Defendant TPNM denies that Plaintiff is entitled to therelief sought in 48

and 49.

26. Detendan Apodocaadmisordei th llegaions 150 feComplain |
according to his previous admissions or denials.

27. 951 of the Complaint requires neither admission or denial.

28. Defendant Apodaca denies the allegations set forthin 52 thru §55ofthe

Complaint and demand srict proof thereof.

29. Defendants deny that Plaintiff is entitled to the relief sought in 56 and

a.

30. Defendants deny that Plaintiff is lawfully entitled to th relief sought by

the Complaint.

AFFIRMATIVE DEFENSES

AFFIRMATIVE DEFENSE I

‘The Complaint fails to state a cause of action as to at least one or moreofthe claims for

relief, and Defendants are entitled to dismissal of the same.

AFFIRMATIVE DEFENSE II
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Plaintiff may have failed to join anecessary party.

AFFIRMATIVE DEFENSE Il

Plaintiff's Complaint is preempted by federal law.

AFFIRMATIVE DEFENSE IV

Plaintiff's Complaint is brought with unclean hands.

AFFIRMATIVE DEFENSE V

Plaintiffs Complaint violates the civil ights of Defendants.

AFFIRMATIVE DEFENSE VI

PlaintfP’s claims are ultra vires.

AFFIRMATIVE DEFENSE VII

PlaindfPs claims against Defendants are barred by the doctrines of equitable estoppel,

laches, consent, waiver, informed consent, release, unclean hands, res judicata, and collateral

estoppel.

’ AFFIRMATIVE DEFENSE X

Plaintiffs claims constitute an unconstitutional punishment without fair notice in

violation of Defendants” due process sights under the Due Process Clause of the New Mexico

Constitution (Section 11-18) and the Fifth and Fourteenth Amendments to the United States

Constitution. 3

AFFIRMATIVE DEFENSE XI

Plaintiff failed to exhaust required administrative remedies.

AFFIRMATIVE DEFENSE XII

‘Defendant is protected from the disclosure of its donors by the First Amendment to the

United States Constitution.
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WHEREFORE, Defendants that the Court enter judgment in their favor and against

Plaintiff, for their costs and expenses incurred herein, and for such other and furtherreliefas the

court deems just and proper. Defendants deny that Plaintiffs are entitled to any award against

them as enumerated in Plaintiffs prayer for judgment,

COUNTERCLAIMS

FACTS APPLICABLE TO ALL COUNTS

31. Plaintiff has elected 10 selectively engage in an enforcement action against

Defendant TNMP upon the basis of the viewpoint of The New Mexico Project and upon a

racially motivated basis.

32. Plaintiff has specifically avoided attempting to enforce the same laws against

other S01(c)4) entites that have reached the exact same threshold of a political committee for

registering and reporting donors that Plaintiff complains apply to Defendants TPNM and

Apodaca.

33. Insteadofany attempt to obtain compliance orto afford any noticeor opportunity

to Defendants for explanation, Plaintiff, in an attempt to engage in electioneering to target the

largely moderate Latino candidates that were identified by TPNM, instigated a media smear

campaign using tax payer funds to a private PR company, The Garrity Group, to target TNMP.

‘and Apodaca before they had even receiveda file stamped copyofthe Complaint

34. The Plaintiff, whose Board of Commissioners is selected in a significant part by

‘white progressive Democrat elected officials and whose staffis significantly comprised of white.

individuals, was racially and ideologically motivated to maliciously weaponize the stawtorily

‘granted authorityof the Plaintiff to harm Defendants to attempt to influence the outcome of the

June 2024 Democratic Party primary.
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35. Upon information and belief, the Plaintiff's actions negatively affected the

outcome of the primary election as specifically designed by the inclusion of the candidates’

‘names in the lawsuit in a distributed pre-filing version of the lawsuit. The rush to influence the

electionandto vindictively prosecute TPNM and Apodaca could not even watfora file stamped

copyofthe complaint.

36. Plaintiff's complaint alleges that on May 24, 2024, the same day that the lawsuit

was filed that the Commission voted to authorize the bringing of the lawsuit. However, the

authorityofthe Commissionstaff to investigate and adjudicate thistypeofclaim onbebalfof the

‘commission can onlybe initiated by a complaint that has been receive. See NMSA 1978 § 1-19-

348 (“The state ethics commission shall have jurisdiction to investigate and adjudicate a

‘complaint alleging a civil violationof a provision of the Campaign Reporting Act in accordance

with the provisions of that act.”). Upon information and belief, the Commission was not referred

‘a complaint by the Secretary of State nor received one from a citizen.

37. Further, NMSA 1978 § 10-16G-10, provides the process for a complaint of the

‘Campaign Reporting Act, as alleged by the Plaintiff, which includes that “the respondent shall be

notified within seven days of the filing of the complaint and offered an opportunity to file a

response on the merits of the complaint.” /d. Defendants’ were provided no notice of any

‘complaint and afforded no opportunitytorespond.

38. Assuming arguendo, that the May 24, 2024 authorization by the Commission, was.

the action contemplated by NMSA 1978 § 10-16G-5(c)(1), that “by approval of at least five

commissioners, initiate complaints alleging ethics violations against a public official, public

employe, candidate, person subject to the Campaign Reporting Act, government contractor,

lobbyist or lobbyists employer”, the actions taken by Commission staff to investigate and
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prepare the instant lawsuit as well as the media campaign prior (0 the vole by at least five

commissioners was ultra vires as taken without prior initiating complaint as a prerequisite

required by§ 119-348. SeeExhibit A.

39. After leaming of the lawsuit from the media, on May 30, 2024, Defendants

directed counsel to make public records requests to the Plaintiff. Oneofthose requests sought:

Any and all correspondence or communications (in their native format, ie. .eml,
10 the extent possible) between any staff, employee or commissioner to any other
person, both internal and external to the Ethics Commissioner, regarding the
litigation fled against The New Mexico Project and Jeff Apodaca in the Second
Judicial District Court.

See Exhibit B.

40. On June 12, 2024, Plaintiff transmitted a response to the above noted request.

41. The response withholds without explanation the email addresses of the persons to

whom the email in Exhibit C was transmitted.

42. Another of the requesls sought “Any and all communications sent to of received

from any person affiliated with the Garrity PR firm. ” See Exhibit D.

43. On June 24, 2024, Plaintifftransmitted a response to the above noted request.

44. The response denies providing a copy of comespondence between Plaintiff and

the Garrity PR firm that contained a draft of the press release at issue in his litigation before the

Comission authorized the investigation and authorization of a complaint against Defendants.

See Exhibit E

COUNTER COUNT 1

VIOLATION OF NM. CONST. ART. II, § 17 and NM. CONST. ART. IL, § 18

45. Defendants herein incorporate al the foregoing paragraphs.

46. Pursuant to N.M. Const. art. II, § 17 and NM. Const. ant. II, § 18 Defendants had
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the right to speak on the matters ofpublic importance.

47. In relation for the protected exercise of speech, in discrimination of

Defendants’ viewpoints and on the basis of race, Defendant acting through its agents has

initiated and maintained a vindictive prosecution against Defendants that seeks to deprive them

oftheir property and his libeny.

48. Plaintiff's actions unconstittionally deprived Defendants of procedural due

process codified by New Mexico statute.

49. Plaintiff's disparate enforcement actions, ideologically and racially motivated,

deprive Defendantsofequal protectionofthe law.

50. Under the New Mexico Civil Rights Act (NMCRA), “[a] person who claims to

have suffered a deprivation of any rights, privileges or immunities pursuant to the bill of rights of

the constitution of New Mexico due to acts or omissions of a public body or person acting on

behalf of, under color of or within the course and scope of the authority of a public body may

‘maintain an action to establish liability and recover actual damages and equitable or injunctive

reliefinany New Mexico district court” NMSA 1978 § 41-4A-3

SL Because the Plaintiff acting through its agents has violated Defendants’ rights

protected by the Bill of Rights of the New Mexico Constitution, Defendants are entitled to

judgement establishing that their rights were violated and for actual damages associated to those

violation as well as attorneys fees and costs.

52. Because the Plaindff is continuing to violate their civil rights, Defendants are

entitled to injunctive relief halting the vindictive prosecution by the Plaintiff to require the

exhaustion of the administrative due process and preserving their property and their liberty.

COUNT IT - VIOLATION OF THE INSPECTION OF PUBLIC RECORDS ACT
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53. Defendants herein incorporate al te foregoing paragraphs.

54. This counterclaim is brought by Defendants against the Plaintiff to enforce the

provisions of the New Mexico Inspection of Public Records Act, NMSA 1978 § 142-1

(“IPRA”).

55. The IPRA provides that, with only certain, specified limitations, “Every person

hasaight to inspect public recordsofthe state.” Id

56. Under IPRA, “Unless a written request has been determined to be excessively

burdensome or broad, a written request for inspection of public records that has not been

permitted withing fifteen days of receipt by the office of the custodian may be deemed denied.

“The person requesting the public records may pursue the remedies provided in the Inspection of

Public Records Act.” NMSA § 14-2-11(A).

57. Pursuant to NMSA 1978 § 14-2-11 Plaintiff has violated the New Mexico

InspectionofPublic Records Act by withholding records regarding who the email with the press

release was transmitted to.

58. Pursuant to NMSA 1978 § 14-2-12 Plaintiff has violated the New Mexico

Inspection of Public Records Act by improperly denying Defendants access to public records.

59. Because Plainiff has violated the IPRA by failing to produce to and improperly

denying the Defendants the public records requested by them without justification under the law,

Defendants are entitled to an injunction ordering the Plaintiff to produce all relevant documents

in the Defendant's possession.

60. Pursuant to NMSA 1978 § 14-2-11 Plaintiff is entitled to statutory damages,

attomey’s fees and costs for the failureof the Defendant to follow IPRA.

PRAYER FOR RELIEF
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WHEREFORE, Defendants pray the Court: (1) enter declaratory relief and injunctive

relief as described above: (2) enter an award of compensatory damages and statutory damages

in an amount to be proven at trial; and (3) enter an award of attomey fees, costs, and such other

legalorequitable relief as the Court may deem proper

THIRD PARTY COMPLAINT FOR DAMAGES PURSUANT TO 42 USC §1983 FOR
FIRST AMENDMENT RETALIATION AND DENIAL OF PROCEDURAL DUE

PROCESS

FACTUAL BACKGROUND

61. As admitted in the PlaindfP’s Complaint, Third-Party Defendants die aware that

‘Third-Party Plainiiff Apodaca is only one of three officers for The New Mexico Project.

62. As described in the Plaintiff's Complaint, the only evidence alleging violations of

law by Mr. Apodaca are his statements made to the press. See ECF Doc. 1-2, 915, 19, 22, 23,

28,34, and 35.

63. Third-Party Defendants did not initiate litigation against either of the other

officersofThe New Mexico Project. In fact, Third-Party Defendants, in direct response to Mr.

Apodaca’s statements to the press, fled afrivolous, retaliatory claim, naming him personally and

seeking penalties, without any factual support as part ofa directed plan to use the judicial system

10 deny Mr. Apodaca his First Amendment rights and to ntecfere with the primary election.

64. On May 24, 2024, Third-Party Defendant Commissioner Does 1-7 authorized the

initiation of the litigation against Mr. Apodaca personally by some action or vote that has been

withheld from the public

65. Pursuant to NMSA 1978 § 10-16G-10 was entitled to procedural due process to

respond (0 the purported claims against him prior to the initiation of litigation which was

intentionally denied by the Third-Party Defendants
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66. Not satisfied with abusing the legal system to harass Mr. Apodaca with a

frivolous claim, Third-Party Defendants Commissioner Does 1-7 and Farris have directed their

legal counsel 10 engage in a media smear campaign in furtheranceoftheir vindictive prosecution.
67. The useofPR to harass and intimidate Mr. Apodaca to deter the exercise of his

First Amendment rights is ongoing, occurring just before the filing of this third-party complaint
See Exhibit F.

PARTIES

68. “Third-Party Plaintiff Jeff Apodaca is a resident of Albuquerque against whom a

vindictive prosecution in retaliation for his exercise of First Amendment protected speech and

denying him procedural due process has been initiated by Third-Party Defendants Jeremy Farris

‘and Commissioner Does 1-7.

69. Third-Party Defendant Jeremy Farrisi the Executive Director for the State Ethics

‘Commission that acted individually under the color of law to initiate the vindictive prosecution

against Mr. Apodaca for his exercise of his First Amendment right to speech and intentionally

denied him procedural due process.

70. Third-Party Defendant Commissioner Docs 1-7 are undisclosed commissioners

for the State Ethics Commission that acted individually under the color of law to initiate the

vindictive prosecution against Mr. Apodaca for his exercise of his First Amendment right to

speech and intentionally denied him procedural due process.

COUNT I- VINDICTIVE PROSECUTION OR MALICIOUS ABUSE OF PROCESS
(First Amendment Retaliation in Violation of the First Amendment to the United States

Constitution and N.M.Const. Art. 2, § 17)

71. Mr. Apodsca hereby incorporates and re-alleges any allegations made in the

paragraphs above.
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72. Third-Party Defendants acting individually under the color of law caused a claim

10 be fled personally against Mr. Apodaca without probable cause and has caused the misuse of

the legal process for purpose of retaliation against Mr. Apodaca unreasonably chilling his free

exercise of protected speech and for the purpose ofinfluencing the outcome of an lection.

73. Mr. Apodaca has been damaged and is entitled to compensatory damages,

attomeys’ fees and costs.

74. Third-Party Defendants’ actions are malicious, willful and wanton, entitling Mr.

‘Apodaca to punitive damages to deter Third-Party Defendants andothersimilarly situated public

officials from similar conduct.

COUNT II - 42 US.C § 1983 ~ DENIAL OF PROCEDURAL DUE PROCESS

75. Mr. Apodaca incorporates the preceding paragraphs as though fully set forth

herein.

76. The Fourteenth Amendment to the United States Constitution forbids a state from

depriving anyone of life, liberty, or property without due processof law.

77. No due process protections have been afforded to Mr. Apodaca, as required by the.

United States Constitution of a pre-deprivation or post deprivation process that allows for any

opportunity, much less a meaningful opportunity, to be heard and address the propriety of the

‘government's actions including the process codified by the New Mexico Legislature in NMSA

1978§ 10-16G-10.

’ 78. All fundamental rights comprised within the term liberty, including but not

limited to, the right free speech, the rights to be free from bodily restraint, the right to contract

and engage in the common occupations of life, the right to acquire useful knowledge, to worship

God according to the dictatesof one’s own conscience, and to generally enjoy the privileges long
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associated with the rights of free people are guaranteed substantive due process rights under the

Fourteenth Amendment.

79. The initiation of litigation against Mr. Apodaca, personally as a direct result for

his exercise of speech made to the press (that is the only distinguishing facts separating Mr.

Apodaca from the other officers for The New Mexico Project) deprive him of his fundamental

liberty interests in speech without the prescribed procedural due process of law.

80. Plaintiff seeks damages, declaratory relief, and injunctive relief to halt these:

deprivations of his First Amendment Rights without affording him procedural due process.

81. Third-Party Defendants’ actions are malicious, willful and wanton, entitling Mr.

‘Apodaca to punitive damages to deter Third-Party Defendants and other similarly situated public

officials from similar conduct

COUNT III - FOR PRELIMINARY AND PERMANENT INJUNCTION

82. Mr. Apodaca incorporates all ofthe preceding paragraphsas i fully stated herein.

83. Third-Party Defendants have demonstrated that they will continue to ireparably

harm Mr. Apodaca depriving him of the free exercise of his First Amendment rights by

continuing to retaliate against him using tax payer money to fund an outside PR firm to attack

him in the media and litigation unless prevented by order of this Court.

84. Third-Party Defendants should be preliminarily and permanently enjoined from

continuing their vindictive prosecution or taking actions that abuse the legal processormedia (0

harass and intimidate Mr. Apodaca.

WHEREFORE, Mi. Apodaca respectfully requests tha this Court exercise its jurisdiction

and enter, pursuant to this Courts original jurisdiction, and 42 U.S.C. §1983:
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A. A declaratory judgment or other appropriate order that the Third-Party Defendants

have violated Mr. Apodaca’s civil liberties by engaging in a vindicative prosecution

out of retaliation for his engagement in constitutionally protected First Amendment

conduct.

B. Judgement in favor of Mr. Apodaca for actual and punitive damages in an amount to

be proven at trial for the violationofhis constitutional rights;

C. An Order awarding Mr. Apodaca his costs and reasonable attomeys’ fees as provided

by 42U.SC. 51988;

D. An Order preliminarily and permanently enjoining the Third-Pary Defendants from

using the legal process or the media to harass, intimidate and retaliate against Mr.

‘Apodaca through any vindictive prosecution;

| E. Order any other or further relief the court deems just and fair.

| DEMAND FOR JURY TRIAL

Defendants demand a trial by jury.

Respectfully submitted,

Westem Agriculture, Resource and
Business Advocates, LLP

(A. Blair Dunn
A-Blair Dunn, Esq.
Jared R. Vander Dussen
400 Gold Ave SW, Suite 1000
Albuquerque, NM 87102
(505) 750-3060
abdunn@ablairdunn-esq.com
warba,lp jared@gmail com
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CERTIFICATEOFSERVICE

THEREBY CERTIFY that on July 2, 2024,a true and correct copyofthe foregoing was
filed electronically pursuant to the CM/ECF procedure for the District of New Mexico, and
caused counsel of record tobeserved by electronic means.

(LA. Blair Dunn
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From: aueSEC
To Tomy
o [rem

Subjects (TERA:Soe isCoison Pres lass oy20
Dates Thurso,Moy 23,2624SSOAN
Atactments: mattis

Tom,
Thanks!

1am available today after 1:00 pm. A phone call to discuss logistics would be great. Does 1:00
work?

Jane Kirkpatrick (she/he)
‘Communications Manger
State Eihics Commission
505.554.7706
Seem govSomer

| a

From: TomGarrity <tom@garitypr.com>
Sant: Wednesday, May 22, 2024 7:02 PM
os Kirkpatrick, Jane, SEC<janeKikpatrick@sec.nmgov>
Ce:Faris, Jeremy, SEC leremy.Farris@sec.im.gov>
Subject: Re: [EXTERNAL] Re: State Ethics Commission Press ReleasesMay 24th

Hello Jane,

Thank youfor the thoughtful reply. Pleasefeel free to call me Tom. And yes, TGG can be the
point of contactforthe news releases.

How lsyourschedule tomorrow (Thursday) between 9:30 and 10am orafter 1p to connect
overthe phone orvirtual meetingto discuss logistics?

Tom

From: Kirkpatrick, Jane, SEC<janeKiqatrick®sec.om gov>
Date: Wednesday, May 22, 2024 at 3:46 PM
To: Tom Gary <lom@gariyar.com>
Co: Farris, Jeremy, SEC <leremy.Farris@sec.nm.gov>
Subject: RE: [EXTERNAL] Re: State Ethics Commission Press Releases May 24th

Mr. Garrity,
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Thankyou for the feedback on the press releases. After some discussiontoday,wo think that ft
would be best ifthe Garrity Group cauld be point of contactforthe releases. Pleaseletme
Know what | can do movingforward to assist with that. | am planning on having the press
releases and theircorrespondingInformation uploadedonour website and readily available
50 hopefully any inquiries can be directed straighttoourwebsite.

Lookingforward tohearing from/workdn with you on this.

Thanks!

Jane Kirkpatrick (shefher)
‘Communications Manager
Stat Ethics Commission
505.554.7706
Sechmgov

“ ]

From: Tom Garrity<Som@garetyaccom>
Sent Sunday, May 19, 2024 4:37 PM
Tos Kirkpatrick, Jane, SEC<ianaKirkpalrick@sec.omgo>
Cc: Faris, Jeremy, SEC<latemyFartis@secum gov>
Subject: EXTERNAL) Re: State Ethics Commission Press Releases May 24th

[CAUTION:This email originated oltsido of our organization. Exertise caution prior to - |
ltickingonlinks or openirig attachments. ++ Po
Thankyou, both.

Attached ss some suggested edits inthe form of tracked changes.
« Both Include an added sub headline, focusing on the result or action.
« Added bollerplate (used in Turquoise Care news release).
« Please note the question in the Lewis naws release. The wording raised the question in
my mind so wantedto ba sure to bringit toyourcollective attention.

Best regards,

Tom

Tom Garrity
President,The Garrity Group Public Relations.
7103 4th Street NW, Suite
Los Ranchos, New Mexico 87107
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Office | 505.898.8689 Mobile | 505.710.6567
eb | fa | ute |Socouelets

“The information transmitted in this electronic message may contain CONFIDENTIAL and/or
PRIVILEGED information. If youare not the Intended recipient, any disclosure, distribution, or use of
the contents of this message is STRICTLY PROHIBITED. Ifyou have received this communication in
error, please contact the sender by reply e-mail and delete the message from your computer system
immediately.

From: Kirkpatrick, Jane, SEC<janekirkpatrick@sec.nm.gov>
Date: Wednesday, May 15, 2024 at 2:26 PM
To: Tom Garrity <tom@garitypr.com> :
Co: Farris, Jeremy, SEC <Jeramy.Farris@sec.nm.gov>
Subject: State Ethics Commission Press Releases May 24th

Tom,
Followingourdiscussionlastweek, think t's a good Idea to be proactive in notifying our
‘media contacts about the upcoming Commission meeting and subsequent press releases.

Iwill send an emallshisFridayto inform the media that notonlywill there be a meeting next
Week—a routine update | providethewesk before ameeting—but theyshould also expect
significant press releases thereafter. It seoms prudent to ensure that all ourcontacts are
informed simultaneously,rather than selectively. The Commission has & substantial list of
Journalists that covertho Commission regularly, however  willalso send the emailto the
Garrity Group so they oan disperse this information totheir contacts.

‘Additionally, | have attached the two drat press relessesforyour review, one concerning the
settlementwithDan Lewis and the otherregardingour civit enforcement action against The
New MexicoProject/Jeif Apodaca.

“The Commission will need supportdistributing these pressreleases to a broader media lst.

Asfar as who will be thepointof contactater the press releases are Issued, we are still
speakinginternally aboutwho will be point while I'm gone.

‘Thankyoufor your support and attention to this. look forward tohearing from you.

Jane Kirkpatrick (shefher)
Communications Manager
State Ethics Commission
505.554.7706
Sec.om.gov
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x, STATE ETHICS COMMISSION To nf ag Ol
(BEA Coroine Nene,Cte Complinnc Count SpE[eI Po
GEE tossenoetr| Caroline MaorroSrecsimgov 2c SigrEcen

May 31,2024

Via e-mail correspondence only

A. Bla Dun
‘WARBA, LLP
400 Gold Ave. SW, Ste. 1000
Albuquerque, NM 87102
‘E-mail: abdunn@ablairdunn-esq.com

Re: Request to Inspect Public Records (IR-2024-09)

‘Dear Mr. Dun
On May 28, 2024, the State Ethics Commission received your request to inspect certain records:

«Anyand all correspondence or communications (in their nativeformat, i.e. .eml, to
the extentpossible) between any staff, employee or commissioner to any other person,
both internal and external to the Ethics Commissioner, regarding the litigationfiled
against The New Mexico Project andJeffApodaca in the Second Judicial District
Court.

«Any information pertaining to the organization called Advanced Legislative
Leadership Servies orALLS.

‘Please notethatwe need additional timetorespond, until Wednesday, June 12, 2024.If you
have any questions or concems regardingyourrequest, plead do not hesitate to contact the

‘Commission. -

Sincerely,

: ee‘Manierre

DNM 145



| Case 1:24-cv-00652-WJ-LF Document 9-3 Filed 07/02/24 Page 10f3

: From: te0oo Guns,Bh 20Subp: SeEnsCn:rssRee,Cominnc av sgtTo ow toPretbute Fi boy24,200S32Rtschmans: brainicnbi She.To es ne nt

Dear Media Contacts,

Attached to this email please find a press release issued by the Commission today,May 24,
2024, regarding the Commissions lawsuit against The New Mexico Project 0 enforce the
Campaign Reporting Act.

“This press releasei also available on the Commission's website: PrassRelease:StateEthics
‘Commissionfileslawsuitaginst TheNewMexicoProject

Should you have any inquirics or require further information, please dou’t hesitate to contact

‘Thank you for your continved coverage on the Commission's work.

Jane Kirkpatrick (shefher)
‘Communicstions Manager
State Ethics Commission
505.554.7706
Secam,

Ce]
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STATE ETHICS COMMISSION

CONTACT:

Ethics.commission@sec.nm.gov

For Immediate Release: News@garityp.com
512412024

PRESS RELEASE
State Ethics Commission files lawsuit against The New Mexico Project

to enforce the Campaign Reporting Act

Action made toforce campaign disclosure requirements and
shine light on “dark money” in New Mexico's elections

Albuquerque, NM, May 24, 2024 — The State Ethics Commission filed a lawsuit

‘against The New Mexico Project (“TNMP”) and Jeff Apodaca to enforce the
disclosure provisions of the Campaign Reporting Act (“CRA”). TNMP, a domestic
nonprofit cooperation, or Apodaca spent thousandsofdollars on creating and
‘hosting a website and purchased radio and social media advertisements to
influence the outcome ofelections for at least 15 legislative districts in the New
Mexico House of Representatives and Senate.

The CRA requires those who have made aggregate independent expenditures in
excess of $1,000 dollars in a non-statewide election to disclose to whom those
expenditures were made and the source of the contributions that funded the
expenditures. TNMP has made more than $1,000 dollars in independent
expenditures in supportofspecific “pro-moderate” and “pro-business” candidates
but has failed to register as a political committeeormake any disclosures related to
those independent expenditures. Accordingly, the Commission filed suit to enforce
the CRAs disclosure requirements.
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Tn 2019, the Legislature amended the CRA to shine light on “dark money” in New
Mexico's elections, requiring groups that pey for advertisements or advocacy in
support of candidates to be minimally transparent about who fundedthoseefforts.
‘The CRA allows New Mexicans to know who funds efforts to influence their
votes. The State Ethics Commission has authority to enforce the CRA and has
pursued civil enforcement actions to bring greater transparency to New Mexicans
regarding who is funding and coordinating election advertisements.

Click hereto read the State Ethics Commission’s complaint.

About the State Ethics Commission

‘The State Bthics Commission is an independent, constitutional state agency with
the authority to enforce civil violationsofNew Mexico's governmental ethics and
disclosure statutes, including the Procurement Code. The Commission is
comprised of three Democratic Commissioners, three Republican Commissioners,
and one independent Commissioner who is registered as “decline to state.” For
‘more information about the State Ethics Commission, please visit see.om.gov.

Hi

For more information about the State Ethics Commission, please visitsec.nm.gov.

2
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4, STATE ETHICS COMMISSION Hon WiisLang Cha(BEAT) ame Kirkpavick: Communications snd Adulsistative i
GrERY  dianaser fr
RET 300 radbucy Drive Southonss,Suite 216 we 2

Albuquerque, KN $7108 fe
205647708 | Jane Kirkpateicdsnom gov

June 24,2024

Via U.S. First Class Mail

A. Blair Dunn
WARBA, LLP
400 Gold Ave, SW, Ste. 1000
Albuquerque, NM 87102

Re: Request to Inspect Public Records (IR-2024-12)
Dear Mr. Dunn:
On May 30, 2024, we received your request to evien certain records:

1. Any and all contracts or agreementsfor service with the GarrityPRfirm.

2. Receiptsfor any all monies paid to the Garrity PRfirm.

3. Any and all communications sent to orreceivedfromanypersonaffliated with
the Garrity PRfirm.

Records responsive to this request are being provided through the enclosed CD.

‘Some records responsive (0 this request have been redacted pursuant to NMSA 1978,§ 14-2-1.1
(2019).

Inspectionofsome records responsive to this request is being denied pursuant to NMSA
1978,§ 142-1(G) & (1) (2023):

+ Records subject 1o the attomey-client communications privilege. See NMSA.
1978,§ 14-2-1(G); NMSA 1978, §10-16G-13(A).

« Attomey work product. See Richards v. New Mexico Developmental Disabilities
Planing Council, A-1-CA-30796, 2011 WL 2042553 (April 13, 2011) (non-
precedential) (holding that attorney work product is not subject to public
inspection under the InspectionofPublic Records Act).

«Responsive records that are complaints, reports, files, records or communications
collected or generated by the commission, hearing officer, general counsel or
director thatpertainto alleged violations. See NMSA 1978, § 10-16G-13(C) &
©) 019).
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State Ethics Commission
June 24,2024
Page2of2

‘This request is considered filled and closed. |

With Respect,

18 Jane Kirkpatrick
Jane Kirkpattick
‘Communications Manager
State Ethics Commission
505-554-7706

‘Additional person(s) responsible for this denial: Caroline Manierre,ChiefCompliance Counsel,
State Ethics Commission
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rem: LaguEea SC nti doeSCSes {EATaStEkComtionrs ssHoy 240or Vek 15 AAS
Rosen: tin

(CADTION: This emt orginated isiof0oTganization. Exercise auton por fo
clickingonlinksoropeningattachments.
Thankyou eremy and Jane. Understood on al paints. [wilreview hodrafts and provide
feedbackbyend ofthewaek. Ihs s needed ahead of tm,lomeKnow.

From: Fai, Jeremy, SEG <leremy.Farris@sec.nm.gov>
Date:Wednosday,May15,20243t2:30PM
“To: Kirkpatrick, Jane, SEG <jano.Kirkpatrick@sec.n.gov>, Tom Gartity
<tom@garitypr.com>
Subject: RE: State Etnics Commission Press Relsases May 24th

CONFIDENTIAL
NOTSUBJECTTOIPRADISCLOSURE

Thankyou Jane.

Tom -justto rekterate. These attachments are confidentialat this point. We don't have
Gommission authrizationfrthis action. Ifyou have anpreparatory conversationsith
any journalists bout what the Commission mightdonext Friday, pleaso omit any dentiying

dotallsthatcouldcompro ourconfidentaiy.

Thanks,
Jeremy

Joromy Faris, DPA, 1.0.
Executive Director
NewMexicoStato Etics Commission
800BradburyOr.SE, Suite 215
Aibuqueraue, NM 87106

soc stato.nm.us
(505)490 0951 (moble)
Jeremy. farris@sec.nm.gov

From:Kirkpatrick, ane, SEC Sane Kikpatrck@sec.mgov> TTT
Sent:Wednesday,May15, 20262:28PM
Tot Tom arity <tom@garypr.com> EXHIBIT E
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Ce: Farris Jeremy, SEC <eremy Farris @sec.im gov
‘Subject: StateEthics Commission Press Releases May 24th

Tom,
Following our discussion lastweek, 1thinkit's a good doa to bo proactive In notifyingour
‘media contacts about the upcoming Commission meting and subsequent press ralsasas.

Iwill send an email thisFriday toinformthe radia thatnot only will there be a meeting next
‘weak—a routine update | provide the week boforo a meeting—but they should also expect
significantprossreleasesthereafter. ssoms prudent o ensure thatall our contacts aro
informed simultaneously, rather than selectively. The Commissionhas a substantial lst of
Joumists that cover the Commission regularly, however1will also send the ema to the

Garrity Group so they candispersethis information to thelr contacts.

‘Additional, Ihave attached thotwodraft press relsases for your roviow, one concerningthe
settlementwith Dan Lewis andthe other ragardingour civil enforcemont action against The
New MexicoProject/effApodaca.

“ToCommissionwill esdsupportdistributing these press releases toa broader madi list.

saraswhowillbe the pointofcontact afte the press releases aro issued, we are stil
speakingInternallyaboutwhowillbepointwhile 'm gon.

Thankyou foryour support and attention to this. |Look forward to hearingfromyou.

Jane Kirkpatrick (shefber)
© ‘Communications Manager

State Ethics Commission
505.554.7706
Secm,

Ce
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CONTACT:

Jane Tabet-Kirkpatrick
For Immediate Release: Communications Manager

6/25/2024 JaneKirkaptrick@sec.nm.gov

PRESS RELEASE

State Ethics Commission files motion for preliminary injunction against
‘The New Mexico Project to enforce disclosire provisions of the

Campaign Reporting Act

The Connmission asks the court to compel TNMP to register as apolitical
committee with the secretary ofstate and to file reportsof its contributions

and expenditures ahead ofthe 2024 general election

Albuquerque, NM, June 25, 2624 —The State Ethics Commission filed a motion
for preliminary injunction against The New Mexico Project (“TNMP") and Jeff
Apodaca to enforce the disclosure provisions of the Campaign Reporting Act
(“CRA”). The Commission filed this motion to ensure that New Mexican voters

have access to information on who is funding independent expenditures that seek
to influence theirvotes before the upcoming general election in November.

The CRA requires political committees like TNMP to disclose their expenditures

and contributions. It also requires persons who have made aggregate independent
expenditures in excess of $1,000 dollars in a foxstatewide election to disclose to

‘whom those expenditures were made and the source of the contributions that

funded the expenditures. On May 24, the Commission filed suit against TNMP and
Apodaca to enforce these disclosure requirements. To date, TNMP has not
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complied,and Apodaca has indicated that the organization plans to continue
‘making independent expenditures without the required reporting. Consequently,
the Commissionhas applied for an injunction to compel TNMP’s disclosures.

Click here to read: The Commission's Motionfor Preliminary Injunction

‘Through this lawsuit, the Commission aims to provide New Mexico voters with the
transpareticy the law requires, vindicating New Mexicans” right to know who
funds advertisements seeking fo influence their votes. Since its inception, the
‘Commission has brought similar action to enforce the CRA's disclosure
‘provisions, irrespective of any defendant's political or policy positions.

Click here fo read: The State Ethics Commission settles Campaign Reporting Act
Tawsuit with the Working Families Organization, Inc.

Click here toread: The State Ethics Commission settles with New Mexico Value
PAC for Campaign Reporting Act violations

: Click lere to read: The State Ethics Commission settles lawsuit with the Couricil
for a Competitive New Mexico

Click here to read: Comittee to Protect New Mexico Consumers agrees to
disclose over $264,000 in expenditures supporting PRC ballot question

About the State Ethics Commission

‘The State Ethics Conimission is an independent, constitutional state agency with
the authority to enforce civil violationsofNew Mexico’s govemmental ethics and
disclosure statutes, including the Campaign Reporting Act, The Commission is
comprisedofthreeDemocratic Commissioners, three Republican Commissioners,
and one independent Comsissioner who js registered as “decline to state.”

HEH

‘For more information about the State Ethics Commission, please visit sec.nm.gov.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STATE ETHICS COMMISSION,
Plaintiff,

No. 1:24-cv-00652-WI-LF
TNMP, INC. d/b/a “The New Mexico Project’;
and JEFF APODACA,

Defendants.

ORDER SCHEDULING MOTION HEARING

NOTICE is given that the Court wll hold a hearing on PlaintifF’s Motion to Remand
(Doc. 7) and Defendants’ Response. The parties shouldbeprepared to discuss what effect, ifany,
Defendants’ counterclaim and/or third-party complaint (Doe. 9) has on this Court's original
jurisdiction to resolve federal questions under Section 1331. Additionally,theparties should
familiarize themselves with the precedents under: Nicodemus . Union Pac. Corp, 318 F.3d
1231 (10th Cir. 2003), Grable & Sons Metal Prods. Ine. v. Darue Eng'g & Mfg., 545 U.S. 308
(2005), and Gunn v. Minion, S68 U.S. 251 (2013).

‘The Motion Hearing is scheduled July 19°, 2024 at 1:30p.um. in Albuquerque - S60
Cimarron Courtroom beforeChiefDistrict Judge Wiliam P. Johnsan.
JT 15 SO ORDERED.

i
WILLIAM P, JOTINSON
CHIEF UNITED STATES DISTRICT JUDGE
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INTHE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STATE ETHICS COMMISSION,
PlaintiYCounter-Defendant,

. Case No. 1:24-c1-652WIL

TNMP, INC, d/b/a “The New Mexico Project”;
and JEFF APODACA,

Defendunts/Counter-Plaintils,
and
JEFF APODACA,

“Third Party Plain,
"
JEREMY FARRIS; WILLIAM F. LANG;
JEFFREY L. BAKER; STUART M. BLUESTONE;
CELIA CASTILLO; TERRY MCMILLAN;
RONALD SOLIMON; JUDY VILLANUEVA,

“Third Party Defendants,
AMENDEDANSWER.

COUNTERCLAIMSANDTHIRD:
"PARTYCOMPLAINT

COME NOW, Defendants, through undersigned counsel, and provides their Answer (0 the
Complaint in this matte as follows:

1 Defendants deny th allegationsse forth in 91 ofthe Complnt.

2. Defendants deny the allegations set forth in 12 of the Complsint as a
mater of opinion about th law not being a act.
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3° Defendants deny the allegations set forthin 13 to the extent that they are a

legal conclusion purporting to be a factofthe Complaint.

4. Defendants deny the allegations set forth in 44 of the Complaint.

5. Defendants deny the allegations set forth in 95 of the Complaint.

6. Defendants deny theallegationsset forth in 46 of the Complaint.

7. Defendants deny the allegations set forth in §7 of the Complaint.

8. Defendantsadmittheallegations set forthin 18 thru 10ofthe Complaint.

9. Defendants deny the allegations set forth in§11 of the Complaint.

10. Defendants admit the allegations set forth in 12 thru 24 of the

Complaint.

11. Defendants deny the allegations set forth in 425 of the Complaint.

12. Defendants deny the allegations set forth in §26 of the Complaint.

13. Defendants deny the allegations set forth in §27 of the Complaint.

14. Defendants admit the allegations set forth in 928 thru 35 of the

Complaint.

15. Defendant TPNM admits or denies the allegations 36 of the Complaint .

according tis previous admissions or denials.

16. Defendant TPNM admits the allegations set forth in $37 of the Complaint.

17. Defendant TPNM denies the allegations set forth in §38 of the Complaint.

18. Defendant TPNM denies the allegations set forth in §39 of the Complaint

and demand strict proof thereof.

19. $40 of the Complaint statesa legal conclusion, to the extent that it is a

factual allegation Defendant TPNM denies the allegations.
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20. 941 of the Complaint states a legal conclusion, to the extent that it is a

factual allegation Defendant TPNM denies the allegations.

21. Defendant TPNM denies that Plaintiff is entitled to the relief sought in

[73

22. Defendant TPNM admits or denies the allegations §43 of the Complaint

according to ts previous admissions or denials.

23. 944 of the Complaint requires neither admission or denial.

24. Defendant TPNM denies the allegations set forth in §45 thru §47 of the

‘Complaint and demand strict proof thereof.

25. Defendant TPNM denies that Plaintiff is entitled to thereliefsought in §48

and 149.

26. Defendant Apodoca admits or denies the allegations 950 of the Complaint

according to his previous admissions or denials.

27. 951 of the Complaint requires neither admission or denial.

28. Defendant Apodaca denies the allegations set forth in 52thru 955of the

) Complaint and demand stictproofthereof.

29. Defendants deny that Plaintiff is entitled to the relief sought in §56 and

55.

30. Defendants deny that Plaintiff is lawfully entitled to the relief sought by

the Complaint.

AFFIRMATIVE DEFENSES

AFFIRMATIVE DEFENSE I

“The Complaint fils to sate a cause of action as to at least one or more of the claims for
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relief, and Defendants are entitled to dismissal of the same.

AFFIRMATIVE DEFENSE II

Plaintiff may have failed to join a necessary party.

AFFIRMATIVE DEFENSE III

PlaintifP’s Complaint is preempted by federal law.

AFFIRMATIVE DEFENSE IV

Plaintif°’s Complaint is brought with unclean hands.

AFFIRMATIVE DEFENSE V

Plaintiff's Complaint violates the civil rightsofDefendants

AFFIRMATIVE DEFENSE VI

Plaintie’s claims are ultra vires.

AFFIRMATIVE DEFENSE VII

Plaintiffs claims against Defendants are barred by the doctrines of equitable’ estoppel,

laches, consent, waiver, informed consent, release, unclean hands, res judicata, and collateral

estoppel.

AFFIRMATIVE DEFENSE X

Plaintiffs claims constitute an unconstitutional punishment without fair notice. in

violation of Defendants’ due process rights under the Due Process Clause of the New Mexico

Constitution (Section 11-18) and the Fifth and Fourteenth Amendments to the United States

Constitution.

AFFIRMATIVE DEFENSE XI

Plaintiff failed to exhaust required administrative remedies.

AFFIRMATIVE DEFENSE XII

DNM 159



| Case 1:24-cv-00652-WJ-LF Document 11 Filed 07/04/24 Page 5 of 19

Defendant is protected from the disclosure of its donors by the First Amendment to the

United States Constitution.

WHEREFORE, Defendants that the Court enter judgment in their favor and against

Plaintiff, for their costs and expenses incurred herein, and for such other and further relief as the

court deems just and proper. Defendants deny that Plaintiffs are entitled to any award against

them as enumerated in PlaintifP's prayer forjudgment.

COUNTERCLAIMS

FACTS APPLICABLE TO ALL COUNTS

31. Plaindff has elected to selectively engage in an enforcement action against

Defendant TNMP upon the basis of the viewpoint of The New Mexico Project and upon a

racially motivated basis.

32. Plaintiff has specifically avoided attempting to enforce the same laws against

other 501(c)(4) entities that have reached the exact same threshold of a political committee for

registering and reporting donors that Plaintiff complains apply to Defendants TPNM and

Apodaca.

33. Instead of anyattemptto obtain compliance or to afford any notice or opportunity

to Defendants for explanation, Plaintiff, in an attempt to engage in electioneering to target the

largely moderate Latino candidates that were identified by TPNM, instigated a media smear

‘campaign using tax payer funds to a private PR company, The Garrity Group, to target TNMP.

and Apodaca before they had even received a file stamped copyof the Complaint.

34. The Plaintiff, whose Board of Commissioners is selected in a significant part by

white progressive Democrat elected officials and whose staff is significantly comprised of white

individuals, was racially and ideologically motivated to maliciously weaponize the statutorily
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granted authority of the Plaintiff to harm Defendants to attempt to influence the outcome of the

June 2024 Democratic Party primary. }

35. Upon information and belief, the Plaintiff's actions negatively affected the

outcome of the primary election as specifically designed by the inclusion of the candidates’

names in the lawsuit in a distributed pre-filing version of the lawsuit. The rush to influence the

election and to vindietively prosecute TPNM and Apodaca could not even wait for a fle stamped

copy of the complaint.

36. Plaintiff's complaint alleges that on May 24, 2024, the same day that the lawsuit

was filed that the Commission voted to authorize the bringing of the lawsuit. However, the

authority of the Commission staffto investigate and adjudicate this typeof claim on behalf of the.

‘commission can only be initiated by a complaint that has been received. See NMSA 1978 § 1-19-

34.8 (“The state ethics commission shall have jurisdiction to investigate and adjudicate a

complaint alleging a civil violation ofa provision of the Campaign Reporting Act in accordance

with the provisions of that act”). Upon information and belief, the Commission was mot referred

‘a complaint bytheSecretaryofState nor received one from a citizen.

37. Further, NMSA 1978 § 10-16G-10, provides the process for a complaint of the

Campaign Reporting Act, as alleged by the Plaintiff, which includes that “the respondent shall be

notified within seven days of the filing of the complaint and offered an opportunity to file a

response on the merits of the complaint.” Id. Defendants’ were provided no notice of any

‘complaint and afforded no opportunity to respond.

38. Assuming arguendo, that the May 24, 2024 authorization by the Commission, was.

the action contemplated by NMSA 1978 § 10-16G-5(cX(1), that “by approval of at least five

‘commissioners, initiate cornplaints alleging ethics violations against a public official, public
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employee, candidate, person subject to the Campaign Reporting Act, goverment contractor,
lobbyist or lobbyists employer”, the actions taken by Commission staff fo investigate and
prepare the instant lawsuit as well as the media campaign prior (0 the vote by at least five

‘commissioners was ultra vires as taken without prior initiating complaint as a prerequisite
required by§ 1-19-34.8. See Exhibit A.

39. After leaming of the lawsuit from the media, on May 30, 2024, Defendants

directed counsel to make publi records requests to the Plaintiff, One of those requests sought
Any and all correspondence or communications (n their native forma, ic. emi,
othe extent possibie) between any staff, employee or commissioner to any other
person, both internal and external to the Ethics Commissioner, regarding the
liigaion filed against The New Mexico Project and Jeff Apodaca in the Second
Judicial District Court.

See Exhibit B

40. On June 12; 2024, Plaintiff transmitted a response fo the above noted request.

41. The response withholds without explanation the email addresses ofthe persons to

whom the email in ExkibitCwas transmitied.

42. Following the fling of the original Answer, Doc. 9, the IPRA custodian for the

Plaindff transmitted correspondence admitting that the Plaintiff had failed to provide the

‘complete record and transmited the same. See Exhibit G, Email with BCC Recipients in PDF.

43. The Plainiff also respond to this’ request on June 12, 2024 providing some

requested records by email, but stated that:

Some records responsive to this request are being denied pursuant to NMSA
1978,§ 142-16) & () 2023):

+Responsive records are complaints, reports, fils, records or communications
collected or generated by the commission tht pertain to alleged violations. See
NMSA 1978§ 10-16G-13(C)2019).

See Exhibit H (emphasis in original).
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44." On June 28, 2024, Plaintifffiled of record with this Court its pending Motion for

Remand, Doc. 7 and attached to the Motion was a proposed seilement demand, (ostensibly

ansmited, but never received by Defendant Apodace), Exhibit 1

45. The comespondence, Exhibit I, was responsive the IPRA request, but cannot be.

located in the records transmittedtoDefendants and appears to have been denied as noted in 143

above.

COUNTER COUNT 1

VIOLATION OF NM. CONST. ART. II, § 17 and N.M. CONST. ART. IL, § 18

46. Defendants herein incorporate al the foregoing paragraphs.

47. Pursuant to NM. Const. art. I, § 17 and N.M. Const. art. 11, § 18 Defendants had

the right to speak on the matters of public importance.

48. In rewliation for the protected exercise of speech, in discrimination of

Defendants’ viewpoints and on the basis of race, Defendant acting through its agents has

initiated and maintained a vindictive prosecution against Defendants that seeks to deprive them

\ of their property and his liberty.

49. Plaintiff's actions unconstitutionally deprived Defendants of procedural due

process codified by New Mexico statute.

50. Plaintiff's actions to authorize and condone its Executive Director's actions to

attempt to extort a $1000 civil penalty in exchange for foregoing seeking criminal prosecution,

see Exhibit 1, pg2, violated Defendants rights 10 substantive process.

51. Plaintiff's disparate enforcement actions, ideologically and racially motivated,

deprive Defendantsofequal protection of the law.
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52. Under the New Mexico Civil Rights Act (NMCRA), [a] person who claims to

have suffered a deprivation of any rights, privileges or immunities pursuant to te billof rights of

the constitution of New Mexico due to acts or omissions of a public body or person acting on

behalf of, under color of or within the course and scope of the authority of a public body may

‘maintain an action to establish liability and recover actual damages and equitable or injunctive *

relief in any New Mexico district court.” NMSA 1978§ 41-4A-3

53. Because the Plaintiff acting through its agents has violated Defendants’ rights

protected by the Bill of Rights of the New Mexico Constitution, Defendants are entitled to

judgement establishing that their rights were violated and for actual damages associated to those

violation as well as attorney's fees and costs.

54. Because the Plaintiff is continuing to violate their civil rights, Defendants are

entitled to injunctive relief halting the vindictive prosecution by the Plaintiff to require the

exhaustionofthe administrative due process and preserving their property and their liberty.

COUNTER COUNT II - VIOLATION OF THE INSPECTION OF PUBLIC RECORDS

Act

55. Defendants herein incorporate ll the foregoing paragraphs.

56. This counterclaim is brought by Defendants against the Plaintif to enforce the

provisions of the New Mexico Inspection of Public Records Act, NMSA 1978 § 14-2-1

CTPRA").

57. The IPRA provides that, with only certain, specified limitations, “Every person

has a right to inspect public records ofthe state.” Id.

58. Under IPRA, “Unless a written request has been determined to be excessively

burdensome or broad, a written request for inspection of public records that has not been
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permitted withing fifteen days of receipt by the office of the custodian may be deemed denied.

The person requesting the public records may pursue the remedies provided in the Inspection of

Public Records Act” NMSA § 14-2-11(A).

59. Pursuant to NMSA 1978 § 14-2-11 Plaintiff has violated the New Mexico

) Inspection of Public Records Act by withholding records regarding who the email with the press

release was transmitted to.

60. Pursuant to NMSA 1978 § 14-2-12 Plaintiff has violated the New Mexico

InspectionofPublic Records Act by improperly denying Defendants access to public records.

61. Because Plaintiff has violated the IPRA by failing to produce to and improperly

denying the Defendants the public records requested by them without justification under the law,

Defendants are entitled to an injunction ordering the Plaintiff to produce all relevant documents

in the Defendants possession.

62. Pursuant to NMSA 1978 § 14-2-11 Plaintiff is entitled to statutory damages,

attomey’s fees and costs for the failureof the Defendant to follow IPRA.

PRAYER FOR RELIEF

WHEREFORE, Defendants pray the Court: (1) enter declaratory relief and injunctive

relief as described above: (2) enter an award of compensatory damages and statutory damages

in an amount to be proven at rial: and (3)enteran award of attomey fees, costs, and such other

legal or equitable relief as the Court may deem proper

THIRD PARTY COMPLAINT FOR DAMAGES PURSUANT TO 42 USC §1983 FOR
FIRST AMENDMENT RETALIATION; DENIAL OF PROCEDURAL DUE PROCESS;

SUPERVIORY LIABILITY (MONELL) AND CIVL RICO

FACTUAL BACKGROUND
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63. As admited in the Plaintiff's Complaint, Third-Party Defendants are aware that

“Third-PartyPlaintiff Apodaca is only oneofthree officers for The New Mexico Project.

64. As described in the Plaintif’s Complaint, the only evidence alleging violations of

law by Mr. Apodaca are his statements made to the press. See ECF Doc. 1-2, 91 5, 19,22, 23,

28,34, and 35.

65. On May IS, 2024, Third-Party Defendant Farris, transmitted correspondence to

Mr. Apodaca atan obscureand unreliable email address. See Exhibit.

66. That correspondence attempted 10 extort monies from TNMP and Mr. Apodaca,

as well as foregoing his rights to dispute the constitutionality of the Commission's demand for

foregoing First Amendment protected associational rights for TNMP and ts donors, in exchange

for avoiding civil litigation and criminal prosecution for a matter for which, upon information

‘and belief, rio complaint had been received by or initiated by a 5 commissioner vote of the New

Mexico State Ethics Commission as required by law, stating:

1am prepared 10 request the Commission's authorization to file a civil action
against both TNMP and you. However, 10 avoid expensive and potentially
bruising civil litigation, 1 offer the following proposed settlement agreement in
lieuoffurther action:

In exchange for:

) your signature below, which signifiesanagreement to the foregoing:

Gi) the fling on New Mexico Campaign Finance System,
huipsi/login.ofis sos state.nm.us/#findex, of repors of TNMP's
expenditures and contributions, as required by Section 1-19-27.3(8)
through (D), with a copy 10 ethics.commission@sec.nm.gov, by no later
than 9:00am on Monday, May 20, 2024; and

(ii) the payment of $1,000, corresponding to the civil penalty for one
violation of the Campaign Reporting Act,

and upon a vote by the Commission to approve this proposed settlement
agreement, the Commission will agree not to file a civil action secking civil
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penalties, equitable relief, or other relief for the violations described in this
agreement. The Commission wil further agree that your violations were not
knowing and willful, avoiding any potential criminal referral, and wil state the
same in any press release concerning this agreement.

Exhibit 1.

67. On June 28, 2024, Third-Party Defendant Farris knowingly and maliciously

published the settlement corespondence with the threat of potential referal for criminal

prosecution to the public in this Courts record.

68. Upon information and belief, Third-Party Defendant Farris has a pattem of

threatening potential criminal referral to extort civil seulements from members of the public.

69. Upon information and belief, Third-Party Defendants Commissioner Does 1-7

have instigated a policy of authorizing and condoning Third-Party Defendant Farris’s actions to

extort civil settlements in their supervision of him as the Executive Director for the New Mexico

State Ethics Commission as evidence by the carbon copyofExhibit1 to William F. Lang, Chair,

State Ethics Commission. See Exhibit I, pg 3.

70. Third-Party Defendants did not initiate litigation against either of the other

officers of The New Mexico Project. In fact, Third-Party Defendants, in direct response to Mr.

Apodaca’s statements to the press, filed a frivolous, retaliatory claim, naming him personally and

seeking penalties, without any factual support as partof a directed plan to use the judicial system

10 deny Mr. Apodaca his First Amendment rights and to interfere with the primary election.

71. On May 24, 2024, Third-Party Defendant Commissioner Does 1-7 authorized the

initiation of the litigation against Mr. Apodaca personally by some action or vote that has been

withheld from the public
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72. Pursuant to NMSA 1978 § 10-16G-10 was entitled to procedural due process (0

respond 10 the purported claims against him prior to the initiation of litigation which was

intentionally denied by the Third-Party Defendants.

73. Not satisfied with abusing the legal system to harass Mr. Apodsca with a

frivolous claim, Third-Party Defendants Commissioner Does 1-7 and Farris have directed their

legal counsel to engage in a media smear campaign in furtheranceof thei vindictive prosecution.

74. The use of PR to harass and intimidate Mr. Apodaca to deter the exercise of his

First Amendment rights is ongoing, occurring just before the filing of this third-party complaint.

See Exhibit E.

PARTIES

75. Thind-Panty Plaintiff Jeff Apodaca is a resident of Albuguerque against whom a

vindictive prosecution in retaliation for his exercise of First Amendment protected speech and

denying him procedural due process has been initiated by Third-Party Defendants Jeremy Farris

and Commissioner Does 1-7.

76. Third-Party Defendant Jeremy Farris is the Executive Director for the State Ethics

Commission that acted individually under the color of law to initiate the vindictive prosecution

against Mr. Apodaca for his exercise of his First Amendment right to speech and intentionally

denied him procedural due process.

77. Third-Party Defendants William F. Lang, Jeffrey L. Baker, Stuart M. Bluestone

Celia Castillo, Terry McMillan, Ronald Sofimon, and Judy Villanueva are commissioners for the

State Ethics Commission that acted individually under the color of law to initate the vindictive

prosecution against Mr. Apodaca for his exercise of his First Amendment right to speech and
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intentionally denied him procedural due process and are responsible for the supervision of

Jeremy Farris as the executive director, authorizing by policy and practice his actions.

COUNT I- VINDICTIVE PROSECUTION OR MALICIOUS ABUSE OF PROCESS
(First Amendment Retaliation in Violationofthe First Amendment to the United States

Constitution and N.M. Const. Art. 2,§ 17)

78. Mr. Apodaca hereby incorporates and re-alleges any allegations made in the

paragraphs above.

79. Third-Party Defendants acting individually under the color of law caused a claim

to be filed personally against Mr. Apodaca without probable cause and has caused the misuse of

the legal process for purpose of retaliation against Mr. Apodaca unreasonably chilling his free

exercise of protected speech and for the purpose of influencing the outcome of an election.

80. Mr. Apodaca has been damaged and is entitled to compensatory damages,

attomeys’ fees and costs

81. Third-Party Defendants’ actions ase malicious, willful and wanton, entitling Mr.

‘Apodaca to punitive damages to deter Third-Party Defendants and other similarly situated public

officials from similar conduct.

COUNT II - 42 US.C §1983-DENIAL OFPROCEDURALDUE PROCESS

82. Mr. Apodaca incorporates the preceding paragraphs as though fully set forth

herein.

83. The Fourteenth Amendment to the United States Constitution forbids a state from

depriving anyone of life, liberty, or property without due process of law.

84. Nodue process protections have been afforded to Mr. Apodaca, as required by the

United States Constitution of a pre-deprivation or post deprivation process that allows for any

opportunity, much less a meaningful opportunity, to be heard and address the propriety of the.
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‘government's actions including the process codified by the New Mexico Legislature in NMSA

1978§ 10-16G-10.

85. All fundamental rights comprised within the term liberty, including but not

limited to, the right free speech, the rights 10 be free from bodily restraint, the right to contract

‘and engage in the common occupationsoflie, the right to acquire useful knowledge, to worship.

‘God according to the dictates of one’s own conscience, and to generally enjoy the privileges long

associated with the rights of free people are guaranteed substantive due process rights under the

Fourteenth Amendment.

86. The initiation of litigation against Mr. Apodaca, personally as a direct result for

his exercise of speech made to the press (that is the only distinguishing facts separating Mr.

‘Apodaca from the other officers for The New Mexico Project) deprive him of his fundamental

liberty interests in speech without the prescribed procedural due process of law.

87. Plaintiff secks damages, declaratory relief, and injunctive relief to halt these

deprivations of his First Amendment Rights without affording him procedural due process.

88. Third-Party Defendants’ actions are malicious, willful and wanton, entitling Mr.

‘Apodaca to punitive damages to deter Third-Party Defendants and other similarly situated public

officials from similar conduct.

COUNT III - CIVIL RICO (As to Third-Party Defendant Farris)

89. Mr. Apodaca incorporates all of the preceding paragraphs as if fully stated

herein.

90. 18 USCA. § 1962 declares that “It shall be unlawful for any person who has

received any income derived, directly or indirectly, from a pattem of racketeering activity or

through collection of an unlawful debt in which such person has participated as a principal
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within the: meaning of section 2, title 18, United States Code, to use or invest, directly or

indirectly, any partof such income,orthe proceedsofsuch income, in acquisitionofany terest )

in, or the establishment or operation of, any enterprise which is engaged in, or the activities of

which affect, interstate or foreign commerce.”

91. Third-Party Defendant Farris has violated the Hobbs Act, 18 US.C.A. § 1951, as

well as NMSA 1978 § 30-16-9, to attempt to extort a civil settlement from Mr. Apodaca, and,

‘upon information and belicf, others, under threat of seeking a criminal prosecution acted unfairly

and deceptively in 2 scheme, such that Third-Party Defendant Farris has engaged in racketeering

activity for substantial profits to the stateofNew Mexico as defined by 18 U.S.C.A. § 1961.

92. Pursuant to 18 U.S.C.A. § 1964, a person who sustains injury or damages as a

result of practices prohibited by 18 U.S.C.A. § 1962 may sue for equitable relief and to recover

damages. Plaintiffs sustained injury and damages by receiving less for their cattle than they

would have in fair competition that disclosed the actual origin of the beef the consumers bough.

93. Third-Party Plaintiff is entitled to:

a injunctive or equitable relief;

be actual damages

c threefold the damages sustained; and.

a attomeys' fees and cost.

18US.CA.§ 1964.

COUNT IV - 42 U'S.C § 1983 - MUNICIPAL & SUPERVISORY LIABILITY FOR
VIOLATIONS OF FEDERAL CONSTITUTIONAL RIGHTS (As to Third-Party

Defendants Lang, Baker, Bluestone, Castillo, McMillan, Solimon, and
‘Villanueva(“Commissioner Third-Party Defendants”)

94. Mr. Apodaca incorporates allofthe preceding paragraphs as iffully stated herein.
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95." Commissioner Third-Party Defendants are authorized policymakers and

responsible for creating, and adhering to, policies, procedures, and customs for the State Eihics
Comission. Further, they are responsible for the hiring, supervision, and training of the State
Eihics Commission's employees, contractors and agents.

96. Commissioner Third-Party Defendants created a climate or directly authorized
actions and expenditure of funds that led Third-Party Defendant Farris and others employed or

contracted by the State Ethics Commission (0 believe that they could act with impunity, violate
civil rights, illegally extort civil settlements, unconsttutionally attack members of the public in

paid media campaigns or otherwise conduct themselves in the manner described herein.

97. Commissioner Third-Party Defendants failed to properly train, supervise, and

‘admonish Third-Party Defendant Farris.

98. There is a causal connection between Commissioner Third-Party Defendants

failure o tain, supervise, and admonish their employees including Third-Party Defendant Farris

under their direct supervision leading to the violation of Mr. Apodaca’s and TNMP's

constitution rights. .

99. Commissioner Third-Party Defendants failure to properly train, supervise, and

admonish their employees against retaliating against the protected conduct of Ms. Apodaca and

other citizens amountto deliberate indifference, if not outright maliciousness.

100. The policies, customs, decisions and practic of State Ethics Commission that

promoted retaliation against an outspoken citizen engaged in advocacy, along with their failure

10 train, supervise, and admonish, were willful, wanton, obdurate and in gross and reckless

disregordof Plaintiffs rights

101. Commissioner Third-Party Defendants” acts and omissions caused Mr. Apodaca
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10 suffer reputational injury and attorneys’ fees and costs.

COUNT Ii - FOR PRELIMINARY AND PERMANENT INJUNCTION

102. Mr. Apodaca incorporatesallofthe preceding paragraphs as iffully stated herein.

103. Third-Party Defendants have demonstrated that they will continue (0 ireparably

harm Mr. Apodaca depriving him of the free exercise of his First Amendment rights by

continuing to retaliate against him using tex payer money to fund an outside PR firm 10 attack

him in the media and litigation unless prevented by order of this Court.

104. Third-Party Defendants should be preliminarily and permanently enjoined from

continuing their vindictive prosecutionortaking actions that abuse the legal process or media to

harass and intimidate Mr. Apodaca.

WHEREFORE, Mr. Apodaca respectfully requests that this Court exercise its jurisdiction

and enter, pursuant to this Courts original jurisdiction, and 42 U.S.C. §1983:

A. A declaratory judgment or other appropriate order that the Third-Party Defendants

have violated Mr. Apodaca’s civil liberties by engaging in a vindicative prosecution

out of retaliation for his engagement in constitutionally protected First Amendment

conduct. :

B. Judgement in favor of Mr. Apodaca for actual and punitive damages in an amount to

be proven at ial for the violationofhis constitutional rights;

C. An Order awarding Mr. Apodaca his costs and reasonable attorneys’ fees as provided

by 42US.C. 51988;

D. An Order preliminarily and permanently enjoining the Third-Pary Defendants from

using the legal processo the media to harass, intimidate and retaliate against Mr.

Apodaca through any vindictive prosecution;
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E. Order any other or further relief the court deems just and fair.

DEMAND FOR JURY TRIAL

Defendants demand a ral by jury.

Respectfully submitted,

Western Agriculture, Resource and
Business Advocates, LLP

//A. Blair Dunn
‘A. Blair Dunn, Esq
Jared R. Vander Dussen
400 Gold Ave SW, Suite 1000
Albuquerque, NM 87102
(505) 750-3060
sbdunn@ablairdunn-csq.com
‘warbelpjared@gmail.com

CERTIFICATEOFSERVICE

1 HEREBY CERTIFY that on July 4, 2024,a true and correct copy of the foregoing was
filed electronically pursuant to the CM/ECF procedure for the District of New Mexico, and
caused counselofrecord to be served by electronic means.

fABlgirDunn
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From: ttoeSEC
To maui
oo EisJo.SC
subject Re [EXTRA i:SotsEvesComision rsseensHay240
Date: Thrsion to 2,224 4500NH
Reschments: nial

Tom, .
Thanks!

1am available today after 1:00 pm. A phone call o discusslogistics would be great. Doss 1:00
work?

Jane Kirkpatrick (she/her)
‘Communications Manager
State Eihics Commission
505.554.7706
Senmgov

® ]

From: Tom Garrity <tom@garrtypr.com>
Sent: Wednesday, May 22, 2024 7:02 PM
To:Kirkpatrick Jane, SEC <joneKirkpatrick @sec.nm.gov>
Ces Faris, Jeremy, SEC Jeremy Farris@sec.nm.gov>
‘Subject: Re: (EXTERNAL)Re: State Ethics Commission Press Releases May 24th

Hello Jane,

Thankyoufor the thoughtful reply. Pleasfeel rea to call me Tom. And yes, TGG canbe the
point of contact fo the news releases.

How is your schedule tomorrow(Thursday)between 9:30 and 10am of ater 1pm to connect
ovor the phoneorvirtual meetingto discuss logistics?

Tom

From: Kirkpatrick, Jane, SEC <janeKirkpatrick @sec.om.gov>
Date: Wednesday, May 22, 2024 at 3:46 PM
Tos Tom Garrity <tom@garritypr.com>
Ce: Farts, Jeremy, SEC <loromy.Farris@sec.m.gor>
Subject: RE: [EXTERNAL] Re: State Ethics Commission Press Releases May 24th

Mr. Garrity,
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“Thankyou fo the feedback on thepressreleases. After some discussion today, we think that it
would be best ifthe Garrity Group could be poin of contactfor the reloasos. Please let me
Knowwhat | can do moving forward toassist with that. | am planning on having the press
releases and thelr corresponding informationuploaded on our website and reacily available
50 hopefully any inquiries can be directed straight toour website.

Lookingforward to hearing from/working with you on ths.

Thanks!

Jane Kirkpatrick (shefher)
‘Communications Manager
State Ethics Commission

505.554.7706
A.

| # ]

From: TomGarrity<tem@gartitvurcom>
Sent: Sunday, May 19, 2024 4:37 PM
To: Kirkpatrick, Jane, SEC aneKirkoatrick@sec.omsa
Ca: Farris, Jeremy, SEC<eremy.Farts@secom.gov> .
Subject: [EXTERNAL Re: State Ethics Commission Press Releases May 24th

[CAUTIONThis email originated olitsidsof oui organization. Exercise caution prior to. -
[clicking onlinks or opening attachments. =~ =" "TT." d 3
Thankyou, both.

Attached as some suggested edits nthe formofracked changes.
+ Both include an added sub headline, focusing on theresult or action.
« Added bollerplate (used in Turquoise Care news release).
« Please note the questionin the Lewis news rolease. The wording raised the question in
my mind so wanted to be sure to bringit to your collective attention.

Bestregards,

Tom

Tom Garrity
President, The Garrity Group Publi Relations
7103 th Street NW, Suite 4
Los Ranchos, New Mexico 87107
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Office | 505.838.8689 Mobile | 505.710.6567
Mebute Bo  Ioir|enlotorcngNouchier

“The Information transmitted in this electronic message may contain CONFIDENTIAL and/or
PRIVILEGED information. Ifyou are not the intended recipient,anydisclosure, distribution, oruseof
the contents of this message is STRICTLY PROHIBITED. Ifyou have received this communication in
ertor, lease contact the sender by reply e-mal and delete the message from your computer system
immediately.

From:Kirkpatrick,Jane, SEC <janekirkpatrick@sec.om.go>
Date: Wednesday, May 15, 2024 a1 2:28 PM
To: Tom Garrity <tom@garityor.com>
Co: Faris, Jeremy, SEC <laremy.Faris@sec.im.gov>
Subject: State Ethics Commission Press Releases May 24th

Tom,
Following our discussion lastweek, think t's a good idea to be proactive in notifying our
‘media contacts about the upcoming Commission meeting and subsequent press releases.

1 will send anemail hisFriday to inform the media that notonlywill there be a meeting next
week—a routine update |provide the week before a meeting—but they should also expect
significant press releases thereafter. t seems prudent to ensure that all our contacts are
informed simultaneously, rather than selectively. The Commission has a substantial st of
Journalists thatcover the Commission regularly, however Iwillalso send theemailto the
‘Garrity Group so thoycan disperse this information to their contacts.

Additionally, have attached the two draft press releases foryour review, one concerningthe
settlementwith Dan Lewis and theotherregardingour civil enforcement actionagainst The
New MexicoProject/JeffApodaca.

The Commission will need support distributing these press releases to a broader media st.

As far aswhowill be the point of contact ater the press releases are Issued, we are still
speakinginternally aboutwhowill be point while I'm gone.

“Thank youforyour support and attention to this. Hookforward to hearing fromyou.

Jane Kirkpatrick (shefher)
Communications Manager
State Ethics Commission
505.554.7706
Seonmgov
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f=, STATE ETHICS COMMISSION TtSat
(BFA) Caroline “KG Maderee,Chict Complianco Coursel foGad S00 Bradbury Drive Southenat, Sut 216 woBibi
GF Albuaueraue, or 57108 nei
GF osa0206i7 |Caroline Masferresecmgov ees

Srey Ps reDt:

May 31,2024

Vida e-mail corresponderice only

A. Blair Dunn
WARBA, LLP
400 Gold Ave. SW, Ste. 1000
Albuguerque, NM 87102
E-mail: abdunn@ablairdunn-esq.com

Re: Request to Inspect Public Records (IR-2024-09)

Dear Ms. Dunn:

On May 28, 2024, th State Ethics Commission received your request to inspec certain records:

«Anyandall correspondence or communications (in their nativeformat, ic. em, to
the extent possible) betiween any staff, employee or commissioner 0 any other person,
bo internal and external to the Ethics Commissioner, regarding the litigationfiled
against The New Mexico Projectand JeffApodaca in the Second Judicial District
Court,

«Any information pertaining to the organizationcalled Advanced Legislative
Leadership Servies or ALLS.

Please note that we need additional time to respond, until Wednesday, June 12, 2024. If you
have any questions or concerns regarding your request, plead do not hesitate to contact the
Commission.

Sincerely,

(x"-‘Marierre
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rom: KidonS56oo Ems fi 50
| Sabec: SotoinsCommon:rs elseConHousIER se ToFi er Prefsor Fy,a 24, RAZZ

Rschments: ipsoEMT oynateelt

Dear Media Contacts,

| Attached to this email please finda press release issucd by the Commission today, May 24,
| 2024,rogardingthe Commissions lawsuit against The New Mexico Project ocaforce the
] ‘Campaign Reporting Act.

“This press release is also available on the Commission's website: PressRelease:StateEthics
‘CommissionfsawsuitagainstTheNawMexicoProloct
‘Should youhave any inquireso require futher information, please don't hesitate to contact

‘Thank youfor your continued coverage ou the Commission's work.

Jane Kirkpatrick (shefher)
Communications Manager
State Ethics Commission
505.554.7706
Secam.

I
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STATE ETHICS COMMISSION

CONTACT:

Ethicscommission@sec.nm.gov
For Immediate Release: ‘News@garsitypr.com

5/24/2024

PRESS RELEASE

State Ethics Commission files lawsuit against The New Mexico Project
to enforce the Campaign Reporting Act

Action made toforce campaign disclosure requirements and
shine light on “dark money”in New Mexico's elections

Albuquerque, NM, May 24, 2024~The State Ethics Commission filed a lawsuit
against The New Mexico Project (“TNMP”) and Jeff Apodaca to enforce the,
disclosure provisionsofthe Campaign Reporting Act (“CRA”). TNMP, a domestic
nonprofit cooperation, or Apodaca spent thousandsofdollars on creating and
hosting a website and purchased radio and social media advertisements to
influence the outcomeofelections for at least 15 legislative districts in the New
Mexico HouseofRepresentatives and Senate.

‘The CRA requires those who have made aggregate independent expenditures in
excess of $1,000 dollarsin a non-statewide election to disclose to whom those
expenditures were made and the sourceofthe contributions that funded the
expenditures. TNMP has made more than $1,000 dollars in independent
expenditures in supportof specific “pro-moderate” and “pro-business” candidates
but has failed to register as a political committee or make any disclosures related to
those independent expenditures. Accordingly, the Commission filed suit to enforce
the CRA’s disclosure requirements.
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1n 2019, the Legislature amended the CRA to shine light on “dark money” in New
Mexico's elections, requiring groups that pay for advertisements or advocacy in
supportofcandidates to be minimally transparent about who funded those efforts.
The CRA allows New Mexicans to know who funds ffors to influence their
Votes. The State Ethics Commission has authority toenforce the CRA and has
pursued civil enforcement actions to bring greater transparency to New Mexicans
regarding who is funding nd coordinating election advertisements.

Click here to read the State Ethics Commission's complaint |

About the State Ethics Commission

‘The State Ethics Commission is an independent, constitutional state agency with
the authority to enforce civil violations ofNew Mexico's governmental ethics and
disclosure statutes, including the Procurement Code. The Commission is
comprised of threeDemocratic Commissioners, three Republican Commissioners,
and one independent Commissioner who is registered as “decline to state.” For
more information about the State Ethics Commission, please visitsec.nm gov.

#4

For more informationabouttheState Ethics Commission, please visit sec.nm gov.

2
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«7, STATE ETHICS COMMISSION Hen WinLang hot)FREAD) Jame Kirkonirick. Communicationsand Aduoiatrative peOn) m= ShGEE) 90 Bradbury DriveSoutheast, Sue 216 Beyia Albuquerque, NMSTI00 on Epis
S06.5307708 | Jane KirkpatelokEsecamgov stn

June 24, 2024

Via US. First Class Mail

A. Blait Dunn
WARBA, LLP
400 Gold Ave. SW, Ste. 1000
Albuquerque, NM 87102

Re: Request to Inspect Public Records (IR-2024-12)
Dear Mr. Dunn:
On May 30,2024, we received your request to review certain records:

1. Any andall contracts or agreementsforservice with the Garrity PRfirm.

2. Receiptsfor any all monies paid to the Garrity PRfirm.

3. Any andall communications sent 10 orreceived from anypersonaffliated with
the Garrity PR firm.

Records responsive to this request are being provided through the enclosed CD.

‘Some records responsive fo this request have been redacted pursuant to NMSA 1978, § 142-11
(2019).

Inspectionofsome records responsive to this request is being denied pursuant to NMSA
1978,§ 14-2-1(G) & (1) 2023):

«Records subject to the attomey-client communications privilege. See NMSA
1978, § 14-2-1(G); NMSA 1978, §10-16G-13(A).

= Attomey work product. See Richards v. New Mexico Developmental Disabilities
Planning Council, A-1-CA-30796, 2011 WL 2042553 (April 13, 2011) (non-
precedential) holding that attorney work product is not subject to public
inspection under the InspectionofPublic Records Act).

«Responsive records thatare complaints, reports, files, records or communications
collected or generated by the commission, hearing officer, general counsel or
director that pertain to alleged violations. See NMSA 1978, § 10-16G-13(C) &
©) 019).
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State Ethics Commission
June 24,204
Page20f2

“This request is considered filled and closed. |

With Respect, |

[sl Jane Kirkpatrick
Jane Kirkpatrick
Communications Manager
State Ethics Commission
505-554-7706

Additional person(s) responsibleforthis denial: Caroline Manierre,Chief Compliance Counsel,
State Ethics Commission
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STATE ETHICS COMMISSION

CONTACT:

Jane Tabet-Kirkpatrick
For Immediate Release: Communications Manager

6/25/2024 Jane Kirkaptrick@sec.nm.gov

PRESS RELEASE

State Ethics Commission files motion for preliminary injunction against
The New Mexico Project to enforce disclosure provisions of the

Campaign Reporting Act

The Commission asks the court to compel TNMP to register as apolitical
committee with the secretaryof state and'to file reportsofits contributions

and expenditures aheadofthe 2024 general election

Albuquerque, NM, June 25, 2024 ~ The State Ethics Commission filed a motion
for preliminary injunction against The New Mexico Project (“TNMP”) and Jeff
Apodaca to enforce the disclosure provisionsofthe CampaignReportingAct
(“CRA”). The Commission filed this motion to ensure that New Mexican voters
haveaccess to information on who is funding independent expenditures that seek.
to influence their votes before the upcoming general election in November.

‘The CRA requires political committees like TNMP to disclose their expenditures
and contributions. It also requires persons Who have made aggregate independent
expenditures in excess of $1,000 dollars in a non:statewide election to disclose to
‘whom those expenditures were madeand the sourceof the contributions that
funded the expenditures. On May 24, the Commission filed suit against TNMP and
Apodaca to enforce these disclosure requirements. To date, TNM has not

EXHIBIT F
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complied, and Apodaca has indicated tha the organization plans to continue
‘making independent expenditures without the required reporting. Consequently,
the Commission has appliedforan injunction to compel TNMP's disclosures.

Click here to read: The Commission’s Motion for Preliminary Injunction

‘Through this lawsuit, the Comission aims to provide New Mexico voters with the
transparency the law requires, vindicating New Mexicans’ right to know who
funds advertisements seeking to influence their votes. Since its inception, the
‘Commission has brought similar action to enforce the CRAs disclosure
provisions, irrespective of any defendant's political or policy positions.

Click here to read: The State Ethics Commission settles Campaign Reporting Act
lawsuit with the Working Families Organization, Inc.

Click here to read: The State Ethics Commission settles with New Mexico Value
PAC for Campaign Reporting Act violations

Click here to read: The State Ethics Commission settles lawsuit with the Council
for a Competitive New Mexico

Click here to read: Commitee to Protect New Mexico Consumers agrees to
disclose over $264,000 in expenditures supporting PRC ballot question

About the State Ethics Commission

‘The State Ethics Commission is an independent, coristitutional state agency with
the authority to enforce civil violationsofNew Mexico’s govemmental ethics and
disclosure statutes, including the Campaign Reporting Act. The Commission is
comprisedofthree Democratic Commissioners, three Republican Commissioners,
and one independent Commissioner who is registered as “decline to state.”

#it#

For more information about the State Ethics Commission, please visit sec.um.gov.
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From: ticoeSEC
ce Combsli SC
ae somthincook abilco Cora anBult);DkCea

{nashi enn suGobeton Ls

subject: ‘Se icsComission rsRese,Commson accesvts9a78 The ew es rfectDate: Fi,Hoy 24,2008 22300PH
Atachments: 2244526 SEC TWPrs ed

motion

Dear Media Contacts,

Attached to this email please find a press release issued by the Commission today, May 24,
2024, regarding the Commissions lawsuitagainstThe New Mexico Project to enforce the
Campaign Reporting Act

This press release is alsoavailableon the Commission's website:PressRelease:StateEthics& oy po

‘Should you have any inquiries or require further information, please don’t hesitate (0 contact
me.

Thank you for your continued coverage on the Commission's work.

Jane Kirkpatrick (shefher)
Communications Manager
State Ethics Commission
505.554.7706
Seem.

Ce
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June 12,2024

Via Electronic Mail

A Bir Du
WARBA, LLP
400 Gold Ave. SW, Ste. 1000
Abuguersue, NM $7102
PA sea
Re: Request to Inspect Public Records (IR-2024-09)

Dear Ve. Dum:
AAs:

1. Any and all correspondence or communications (in their nativeformat, i.e. .eml, to the
tentpossible beeen any staf. ample or commissioner 10 any oh person, bor
internal and external to the Ethics Commissioner, regarding the litigationfiled against
The New Mexico ProjectandJeffApodaca in theSecond Judicial District Court.

‘Some records responsive to this request are being provided through emailed
athchments
‘Some records responsive to this request are being denied pursuant to NMSA

1978, § 14-2-1(G) & (L) (2023):

«Records subject to the attorney-client communications privilege. See NMSA
1978,§ 14-2-1(G)(2023).

«  Attomey work product. See Richards v. New Mexico Developmental
Disabilities Planning Council, A-1-CA-30796, 2011 WL 2042553 (April 13,
2011) (non-precedential) (holding that attorney work product is not subject to

‘public inspection under the Inspectionof Public Records Act).

«Responsive records are complaints, reports, files, records or communications

collected or generated by the commission that pertain to alleged violations.
See NMSA 1978 § 10-16G-13(C)(2019).
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State Etics Commission
June 12,2024
Page 2062

2. Any information pertaining to the organisationcaledAdvanced Legislative Leadership
Servies or ALLS.

Records responsive to this request are being denied pursuant to NMSA 1978,
§14210) 023):

+ Responsive records are complaint, reports, fies, ecords or
communications collected or generated by the commision that pertain to
alleged violations.SeeNMSA 1978, §10-16G-13(C)(2015).

= Attomey work product. See Richards v. New Mexico Developmental
Disables Planning Council, A-1-CA-30796, 2011 WL 2042553 (April
13, 2011) (non-precedential) (holding tha attorney work producti not
subject to public inspection under the Inspection ofPubic Records Act).

With Respect,

Is/ JaneKirkpatrick
Jane Kirkpatrick
Communications Manages

. Stat Ethics Commission
505-554-7706

Additional person(s sesponsibl fo tis dent Caroline Manin, ChiefComplisnce Counsel, State
Ethics Commission
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May 15, 2024
Via electronic mail only EXHIBIT

Jeff Apodaca
‘The New Mexico Project
8100 Wyoming Blvd NE, M4-307
Albuquerque, NM 87113
Jeffapo@icloud.com
(310) 4889115

Re: Letter regarding violationsofthe Campaign Reporting Act and offerofsettlement |

Desr Mr. Apodsca,
My name is Jeremy Farris. I am the directorof the State Ethics Commission, an

independent state agency established by Article V, Section 17(A) of the New Mexico
Constitution with constitutional and statutory authority to enforce New Mexico's ethics and
disclosure laws, including the Campaign Reporting Act, NMSA 1978, §§ 1-19-26 10-36 (1979,
as amended through 2024). It has come to my attention that the domestic nonprofit corporation
of which you are the President (orof which you are the alter ego), TNMP, Inc. d/b/a “The New
Mexico Project,” has not registeredas a political committee. Nor has TNMP filed reports of its.
contributions and expenditures, which the Campaign Reporting Act requires for both political

. committees and persons making independent expenditures. .

Based on expenditures that TNMP likely made for its website andtheexpenditures.
TNMP made to Cumulus Media to place radio ads from April 22, 2024 to June 4, 2024, TNMP
‘has made aggregate independent expenditures in excess of $1,000 dollars in a nonstatewide
election. TNMP's independent expenditures require TNMP generally to disclose thepersonsto
‘whom the independent expenditures were made and the source ofcontributions used to make the
independent expenditures, including the name and addressof each contributor and the amount of
the contribution. See NMSA 1978, § 1-19-27.3(B)~(D) (2019). TNMP had adutyto report its.
expenditures and contributions on the New Mexico Campaign Finance System potentially by
April 8, 2024, and by no later than May 13, 2024. See NMSA 1978, § 1-19-29(B)(1)-(2) (2019).
On information and belief, TNMP did not do so, and its omission contravenes the Campaign
Reporting Act."

} IfTNMP not only has made independent expenditures in excessof $5,000 but also its primary
purpose is to make independent expenditures, then TNMP is a political committee and is subject

i 10 registration, filing-fee, and disclosure requirements under NMSA 1978, Section 1-19-26.1
(2021) and 1-19-31 (2019). Ifyou or TNMP filed expenditure and contribution disclosure
reports on the New Mexico Campaign Finance System on or before May 13, 2024, and those
reports are simply not appearing on the system, please furnish copies in response to this letter
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State Ethics Commission
To: JeffApodaca
May 15,2024
Page20f3

On May 1, 2024, you represented to Mr. Bob Clark that TNMP does not have to disclose
its donors. This view is inaccurate. In 2019, the Legislature amended the Campaign Reporting
Act to shine light on “dark money” in state elections, requiring persons that pay for
advertisements or advocacy in support ofcandidates to be minimally transparent about who
funds those advertisements and advocacy efforts. The 2019 amendments to the Campaign
Reporting Act require groups that are advocating for or opposing an identified candidate to
register and disclose their expenditures and the sources of contributions used to fund those
expenditures. See Laws 2019, ch. 262, §§ 1-18; see also NMSA 1978, §§ 1-19-26.1 (requiring
registrationofpolitical committees); 1-19-27.3 (requiring disclosures related to independent
expenditures); & 1-19-31 (requiring disclosuresofpolitical committeesinterali).

‘The State Ethics Commission has filed lawsuits to enforce the Campaign Reporting Act.
See, e.g., Compl. State Ethics Comm'n v. Working Fanilies Org. d/b/a Unemployed Workers |
United, D-506-CV-2022-00942 (Nov. 2, 2022, Sth Jud. Dist. CL; Compl., StateEthics Comm'n
v. Councilfora Competitive N.M, D-202-2020-06718 (Dec. 11, 2020, 2d Jud. Dist. Ct) Iam
preparedtorequestthe Comnission’s authorization to filea civil action against both TNMP and
you. However, to avoid expensive and potentially bruising civil litigation,I offer the following
proposed setlement agreement in lieu of further action:

In exchange for:

@ your signature below, which signifiesan agreementto the foregoing;

(i) the filing on New Mexico Campaign Finance System,
ttps/flogin.cffssos.state.nm.us/findex,ofreportsofTNMP's expenditures and
contributions, as required by Section I-19-27.3(B) through (D), with a copy to
‘ethics commission@sec.nm.gov, by no later than 9:00am on Monday, May 20,
2024; and

ii) the payment of$1,000, corresponding to the civil penalty for one violationofthe:
Campaign Reporting Act,

and upon a vote by the Commission to approve this proposed setlement agreement, the
Commission will agree not to fle a civil action seeking civil penalties, equitable reli, or other
elif forthe violations described in his agreement. The Commission will further agree that your
violations were not knowing and willful, avoiding any potential criminal referral, and will state
the same in any press release concerning this agreement. If approvedbythe Commission, this
‘agreement also would be a public record under NMSA 197, Section 10-16G-13(A) (2019).
‘Again, at this point, the State Ethics Commission would have to approve this settlement

and any correspondence you might have had with the Officeofthe SecretaryofState regarding
those reports.
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State Ethics Commission
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agreement in order for it to be effective. Ifyou agree to these terms, I will recommend that it do
so ats next scheduled meeting on Friday, May 24, 2024.

J If, however, you do not agree to these terms, I will request the Commission's.
authorization to file a civil action against TNMP and you to enforce the Campaign Reporting
‘Act’ disclosure requirements and seek all available remedies under law.

Very tral yours,

1s/JeremyFarris
Jeremy Farris
Executive Director :
State Ethics Commission

ce: William F. Lang, Chai, State Ethics Commission (via electronic mai).

AGREE:

Jeff Apodaca
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STATE ETHICS COMMISSION,

Plaintifl/Counter-Defendant,

v. Case No. 1:24-cv-652-WJ.LE

TNMP, INC, d/b/a “The New Mexico Project”;
and JEFF APODACA,

Defendants/Counter-Plaintifls,

and

JEFF APODACA,

‘Third Party Plaintiff,

v.

JEREMY FARRIS; WILLIAM F. LANG;
JEFFREY L. BAKER; STUART M. BLUESTONE;
CELIA CASTILLO; TERRY MCMILLAN;
RONALD SOLIMON; JUDY VILLANUEVA,

‘Third Party Defendants,

COME NOW, Defendants, through undersigned counsel, and provide their Response to the

| Plainit’s Motion for Remand, Doc. 7, in this matteras follows:

INTRODUCTION

‘The Court identified in its Order, Doc. 10, the precedent the Court wished for the parties

to consider in relation to the Motion, Doc. 7, and the Answer, Counterclaims, and Third-Party

Complaint, Doc. 9. as Nicodemus v. Union Pac. Corp., 318 F.3d 1231 (10th Cir. 2003), Grable

& Sons Metal Prods, Inc. v. Darue Eng’g & Mfg. 545 U.S. 308 (2005), and Gunn v. Minton,
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568 US. 251 (2013). This Response addresses and applies that precedent to support that

removal was proper, being therefore not objectively unreasonable and that Court having

jurisdiction should retain the matter, not just becauseof the substantial questionsoffederal law

at issue in the defenses, counterclaims and third-party claims, but because the Plaintif’s state

filed complaint, though artfully pleaded to avoid federal jurisdiction, facially invokes substantial

questions of federal law concerning the effects of donor disclosure under New Mexico law on

First Amendment protected associational rights. Additionally, the Complaint facially targets

Defendant Apodaca for statements made to the press. Finally, rather than conferring in good

faith under LR 7.1 to better understand Defendants” position supporting removal,Plaintiffhastily

(as is consistent with previous conduct in bringing this litigation) filed the instant motion which

attacks counsel and Defendants as being objectively unreasonable in removing this matter based

largely upon Plaintiff's assumptions of Defendants’ motives.

ARGUMENT

Initially, Defendants respectfully offer that it is facially apparent from the Complaint,

Doc 1-1, that what Plaintiff seeks is to require donor disclosure that implicates an unsettled

question of federal law yet confronting our Federal Judiciary. The openness of the question

should be well-known and understood by the Plaintif here, as the case law from the Supreme

Court and the Tenth Circuit delineate that the enforcement sought by Plaintiff here implicates a

case by case fact specific review of this typeofforced disclosure under a more stringent review.

See Americansfor Prosperity Found. v. Bona, 594 U.S. 595, 607, 141 §. Ct. 2373, 2383, 210 L.

Ed. 24 716 (2021) (To withstand this scrutiny, the strength of the governmental interest must

reflect the seriousness of the actual burden on First Amendment rights.” Ibid. (internal quotation

marks omitted). Such scrutiny, we have held, is appropriate given the ‘deterrent effect on the
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exercise of First Amendment rights” that arises as an ‘inevitable result of the govemments

conduct in requiring disclosure.” Buckley, 424 U.S. at 65, 96 S.Ct. 612.%); see also Wyoming

Gun Owners v. Gray, 83 F.Ath 1224, 1244 (10th Cir. 2023)("We therefore consider whether the

Secretary has demonstrated a substantial elation between the disclosure system's burdens and an

important governmental interest. We pay particular attention (0 whether Wyoming nasrowly

tailored the law to that interest. And because the Secretary appeals the district court's

determination that the law is unconstiutional as applied to WyGO, we consider the law given the

“particular circumstances of the case.” United Siaies v. Carel, 668 F.3d 1211, 1217 (10th Cir.

2011)"). Thus, the facially implicated review of requiring the disclosure of The New Mexico

Project's (an IRS registered non-profit SO1(c)(4) engaged in a primary purpose of independent

‘expenditures for the generalissueof encouraging moderate Latino voters 10 vote, based primarily

as denoted in the exhibits to Plaintiff's complaint (radio ads targeting issues not supporting any

particular candidate) on advocacy for issues that should be important to those voters) donors

necessarily implicates a significant federal question conferring and warranting the exercise of

jurisdiction by this Court

As requested here by the Court, Nicodemus v. Union Pac. Corp., 318 F.3d 1231 (10th

Cir. 2003) is instructive, but not for the bright line warranting an imposition of fees and costs as

argued by Plaindff, where the Tenth Circuit stated:

Federal-question jurisdiction also exists, however, where “it appears that some
substantial, disputed question of federal Jaw is a necessary element of ane of the
well-pleaded state claims.” Franchise Tax Bd, 463 USS. at 13, 103 S.CL 2841;
see, e.g, Smith v. Kansas City Title & Trust Co, 255 U.S. 180, 41 S.Ct. 243, 65
LEA. 577 (1921). But the “mere presence of a federal issue ina state cause of
action does not automatically confer federal-question jurisdiction.” Merrell Dow,
478 USS. at 813, 106 S.Ct. 3229. In considering whether a substantial federal
question exists, we must exercise “prudence and restraint.” Jd. at 810, 106 S.CL.
3229. After Merrell Dow, “[a] court cxamining whether a case tums on a
[substantial] question of federal law should focus on whether Congress evidenced
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an intentto providea federal forum.” Morris, 39 3d at 1111.

1d. at 1236. Without question Congress has evinced an intent 10 provide a federal forum under

42 US.C. §1983, to address actions like the ones here undertaken by state governments that

violate rights protected by the United States Constitution. That point does not get any more:

obvious than the inclusion of the Third-Party Complaint brought under Section 1983! in Docs. 9 :

and 11,

Bu, puting aside the invocation of the Third-Party Complaint brought under Section

1983, the well-pleaded complaint at issue in this matte still supports federal jurisdiction for the

substantial First Amendment question that necessarily appears on the face of the Complaint for

the relief sought by Plaintiff. Moreover, this Court in finding federal question jurisdiction,

becauseof a substantial federal question and warranting this Court exercise of that jurisdiction,

would be applying Nicodemus consistent with the Supreme Court's admonishment that courts

should consider if “a state-law claim necessarily raise a stated federal issue, acwally disputed

and substantial, which a federal forum may entertain without disturbing any congressionally

approved balance of federal and state judicial responsibilities.” Grable & Sons Metal Products,

Inc. v. DarueEng'g &Mfg., 545 U.S. 308, 314, 125 S. Ct. 2363, 2368, 162 L. Ed.2d 257 (2005).

Applying Grable the Supreme Court later further clarified that federal jurisdiction would be

proper if four conditions were met tating:

That is, federal jurisdictionovera state law claim wil leif a federal issue i: (1)
necessarily raised, (2) actually disputed, (3) substantial, and (4) capable of
resolution in federal court without disrupting the federal-state balance approved
by Congress. Whereall fourof these requirementsare met,weheld, jurisdiction is
proper because there is a “serious federal interest in claiming the advantages
thought to be inhereat in a federal forum,” which can be vindicated without

Apoint hat wouldhvebeencsplaned had counsel forPaibut kenthemom 1conferabut thebasis in
he instant movin nsiadofignoringthat request nthehaste to proceed0fle.
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disrupting Congress's intended division of labor between state and federal courts.
Id, a1 313-314, 125 5.1. 2363,

Gunn v. Minton, 568 U.S. 251, 258, 133 S. Ct. 1059, 1065, 185 L. Ed. 24 72 2013). Here the

disclosure of donors to The New Mexico Project: (1) necessarily implicates whether requiring
disclosure violates First Amendment freedom, see Wyoming Gun Owners at 1243 “(Campaign
finance regulations implicate treasured freedoms ceniral to political participation”), (2) that

question is disputed as unseuled and requives examination of the. particular facts and

circumstances, see Wyoming Gun Owners at 1244, (3) the loss of First Amendment freedoms is

wel recognized in the Tenth Circuit as supporting a preliminary finding of irreparable ham, see
Heideman v. S. Salt Lake City, 348 F:3d 1182, 1190 (10th Cir. 2003) (quoting Elrod v. Burns,

427 US. 347, 373 (1976), and 4) does not disrupt the federal state balance that Congress
established by legislating a federal cause of action under 42 U.S.C. §1983 to address violations

ofconstitutional freedoms by the states.

Additionally, th Complaint facaly attacks Mr. Apodaca’s exercise of protected politcal
speech made to the media a a factual basis supporting is enforcement of campaign finance law
against him (including a Later discovered threat of criminal prosecution ifhe did not comply and

pay a $1000 ine) which militates thet this Court must therefore scrutinize the complaint in the
this removed case to determine whether the action, though ostensibly grounded solely on sta

av, is actually grounded onaclam in which federal law is the exclusive authority. See Sheeran
v. General Electric Co., 593 F.2d 93,96 (CAS), cert. denied, 444 U.S. 868, 100 S.Ct. 143, 62
L.B4.24 93 (1979); North American Phillips Corp. v. Emery Air Freight Corp., 579 F.2d 229,

233-234 (CA2 1978); New York v. Local 144, Hotel Nursing Home and Allied Health Services

Union, 410 Supp. 225, 226-229 (SDNY 1976).

All told, despite the negative inferences from Plainif’s Motion, that removal
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accomplished in a timely fashion was objectively unreasonable despite the cited holdings noted

above, because Plaintiff did so after a motion for preliminary injunction was filed in state court

before the deadline for removal or responsive pleading, it is clear not only that there exists

‘multiple substantial federal questions, but this precisely a scenario where Congress intended to

provide for federal court resolutionofthesame.

CONCLUSION

‘The Court should deny the Motion for Remand and retain jurisdiction of the matter.

Respectfully submitted,

‘Western Agriculture, Resource and
Business Advocates, LLP

/s/A. Blair Dunn.
‘A. Blair Dunn, Esq.
Jared R. Vander Dussen
400 Gold Ave SW. Suite 1000
Albuquerque, NM 87102
(505) 750-3060
shdunn@ablairdumn-esq.com
‘warba,lIp jared @gmail.com

CERTIFICATEOFSERVICE

1 HEREBY CERTIFY that on July 12, 2024, a true andcorrectcopyofthe foregoing was
filed electronically pursuant to the CM/ECF procedure for the District of New Mexico, and
caused counselofrecord to beservedby electronic means.

(A. Blair Dunn
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STATE ETHICS COMMISSION,

Plaintiff,

v.
No. 1:24-cv-00652-WI-LF

TNMP, INC. d/b/a “The New Mexico Project”;
‘and JEFF APODACA,

Defendants.

PLAINTIFFS REPLY IN SUPPORT OF ITS MOTION FOR REMAND
AND ATTORNEYS' FEES AND COSTS UNDER 28 US.C. § 1447(c)

| Defendants’ Response 10 Motion to Remand and Attorneys” Fees and Costs (Do. 12)

(“Resp.”) provides no sound basis for the Court to exercise jurisdiction over the Commission's

state-law civil enforcement action. In reply, the Commission states as follows:

ARGUMENT

I The Commission's claims are not removable because they arise under state law.

A case may be removed to federal court if the plaintiff could have brought it in federal

district court originally, as a civil action “arising under” federal law. 28 U.S.C. §§ 1331, 1441(a).

“[A] case can ‘arise under’ federal law in two ways.” Gunn v. Minton, 568 U.S. 251,257 (2013).

First, “a case arises under federal law when federal law creates the causeofaction asserted.” Id.

(citation omitted). In this matte, New Mexico's Campaign Reporting Act, NM Stat. Ann. §§ 1-

19:25-1-19-37 (West 2024), creates the Commission's three claims against Defendants. See NM

Stat. Ann. §§ 1-19-273, 1-19-31 & 1-19-34.6(C). While Defendants call the Commission's

assertion of Campaign Reporting Act claims “artful(] pleading] to avoid federal jurisdiction,”

Resp. at 2, the Commission simply filed a civil action to enforce one of the statutes the New
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Mexico Legislature placed within the agency's remit, sce NM. Stat. §§ 1-19-34.6(C) (2021) &

10-16G-9(A) (2021). Indeed, the Commission could not have asserted federal claims even if it
had wanted to do so: the Legislature cid not enable the Commission to assert claims under or to

otherwise enforce federal aw. See NM. Const. art. V, § 17(C); § 10-16G-9(A) (enumerating the

sate laws for which Commission may assert civil enforcement. actions). Because the
Commission's civil enforcemeat action does not assert any claim arising under federal la, there

was no bass to remove the Commission's lawsuit.
1. Tis case does not Fl within the “special and sll category”of removable sat

aw claims.
For Justice Holmes, th absenceofany lamarisingunder federal la intheCommission's

complaint would be the endofthe jurisdictional inquiry. See Sith v. Kansas Ciy Tie & Trust
Co, 255 U.S. 180, 214 (1921) (Holmes, 1. dissenting); see iso Am, Well Works Co. v. Layne &

Bowler Co., 241 USS. 257, 260 (1916) (limiting § 1331 jurisdiction to cases in which federal law
creates thecause ofaction pleaded on the ce oftheplaintif’scomplaint). Since Sith, however,
he Supreme Court has recognized a “special and small category” of cases where federal

jurisdiction lis even though state Jw creates the claim. Gunn, S68 U.S. at 258 (quotation marks
and citation omited). This case is not remotely within the contours of the “lim category” of

elms tha, although created by tate law, nevertheless warrant “arising under” jurisdiction.
Federal jurisdiction over a state-law clim—like the Campign Reporting Act claims

here—will lie ifa federal issue is: 1) necessarily raised, (2) actually disputed, 3) substantial,
and(4) capable ofresolution in federal court without discuptin the federal sate balance approved
by Congress” Gunn, 568 U.S. at 258 (emphasis added);see also Grable & Sons Metal Prods. .

Darue Eng’ & Me, 545 US. 308, 313-14 2005); Nicodemus v. Union Pac. Corp, 318 F3d
1231, 1235-36 (10th Ci. 2003),

2
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Defendants cannot meet their burdenofestablishing the first requirement. To establish ts

fist CampaignReportingAct claim, the Commission must show that (i) Defendant TNMP is an

associationof two or more persons; (i) that TNMP received more than $5,000 in contributions or

made independent expenditures of more than $5,000 in current election cycle; and (ii) that

TNMP’s primary purpose is to make independent expenditures. See NM. Stat. § 1-19-26(U)4)

(2024) (defining “political committee”).' Alternatively, if Defendant TNMP is not a political

‘committee as that term s defined in the Campaign Reporting Act, the Commission must show that

Defendants made independent expenditures in excessof $1,000 in a nonstatewide election. NM.

Stat. Ann. § 1-19-27.3 (2019). There is no embedded federal issue in any clement of the

Commission's claims.

To see that the Commission's sate-law claims do not necessarily raise a federal question,

the Court need only compare the Commission's claims and the state-law claims at issue in the

precedents cited in the Court's July 2, 2024 Order Scheduling Motion Hearing (Doc. 10). The

state-law claims at issue in each of those precedents contain an embedded federal issue:

© In Gunn, the plaintifs sate-law legal malpractice claim invoked a “case within a

: case” analysis of whether the plaintiff would have prevailed on his federal patent

* Defendants concede tha Defendant TNMPis “an IRS registered non-profit 03(cX4) engagedin aprimarypurpose
of independent expendiuresforthe general issue ofencouraging moderate Latino votes0 voc. Resp. a 3
(emphasis added), Beyond that concession, Defendants” avermes 0 the Cout make 0 ease. An organization's
federal tex status has sbsoluely nobeaing on is disclosure obligations under sat campaign inane lav. Sec, e.,
Delaware Sirong Fans. v. At Gen.ofDelaware, 793 F.3d 304, 308-09 (3d Ci. 2015) (reversing ditt cour,
holding that Delaware Flccions Disclosure Acts constitatonal as applied to commanications ofa S019) entity,
and concluding “tats th conduct ofan crganization, her thnan arganizaron's sats with th InieralRevenue
‘Servic, that detemines whether imbescommunications subject the Act”). Futhermare,an RS registred non-
profit S01(e)4) socal welfare organization cannot, consistent with hat ax exept satus, have “primary purpase”
to cngage in independent expenditures. Se 26 CFR.§ 1.501(c)4)-1(a)i) (“The promationofscil welfare docs
not include dirt orindirect participationo interventioninpolitcal campaigns on behalfof or in apposition f ary
candidaefopublicoffice). Defendants concessionnot oly supports hcibilityunde NewMexico'sCampaign
Reporing Act 15. non-compliant politcal commie it ls jcoardize their puporiedly registered satus with the
IRS 152 501(6))social welfare organization.

3
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infringement claim had his attorneys made an experimental-use argument. S68

USS. at 259.

«In Grable, the plaintiffs state-law quiet title action necessarily tured on

whether the IRS gave proper notice under federal law before seizing and

selling real property to satisfy a federal tax lien. See 545 US. at 311.

«In Nicodemus, state-law trespass and unjust enrichment claims against a

railroad defendant turned in part on the interpretationofdefendants’ rights-

of-way created by federal law.See318 3d at 1238.

Tn each case, the courts identified an embedded federal question and then conducted & prudential

analysis to determine whether the case warranted “arisingunder” Jurisdiction for the state-law

claim, weighing the importance ofa federal resolutionofthe federal question against any impact

on the federal-state balance of judicial power? Here, however, that prudential analysis is

‘unnecessary: the Commission's campaiga-finance disclosure claims contain no embedded federal

isue—much less a substantial one requiring an analysis ofthe Congressional policies underlying

$1331.

A. Whether the state-law claims burden Defendants’ First Amendment rights is
Rot an issue that groundsremoval jurisdiction.

Instead of working with the precedents, Defendants say that the Commission’s disclosure

claims invoke substantial federal issues because state-law campaign finance disclosure statutes

touch on associations rights guaranteed by the First Amendment. See Resp. at 2, 5. They then

2 See Gunn, 568 US. at 260 (concluding that although the tat-lw malpractice clam necessarily ised a federal
sso he federal courts lacked jrisdiction because the embedded federal iso was not “substantial in the relevant
sense"; Grable, 545 U.S. 313 (olding federalisin forthe uit le claimcostingan embedded federal
question ahout proper nie for IRS seizures because “federal jurisdiction to solve genuine disgreement over
federal ax tle provisions will portent oly a microscopic cffct on he federa-sate divisionof labor); Nicodemn,
318 F.3d at 1238 (aiming the district court's sua sponte dismissal for lackofsubject matter jurisdiction where
plainstort actions involve subjects radially relegated 10 sate hw andhe federal and gran sates evince no
Congressional nent o provide federal form).

4
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contend that “arising under” jurisdiction is warranted because “the particular facts and

circumstances’of this case demonstrate an impact on those rights. See Resp. at 5 (quoting

Wyoming Gun Owners v. Gray, 83 F.4th 1224, 1244 (10th Cir. 2023). But whether Defendants’

First Amendment right of association precludes the enforcement of New Mexico's campaign

finance disclosure duties is not a question that must be resolved for a court to decide the merits of

the Commission's claims. Rather, it is an affimative defense. See Am. Ans., Counterclaims &

“Third-Party Compl, at p. 4, fled July 4, 2024 (Doc. 11) (“Affirmative Defense V[:] PhaiatifP's

Complaint violations the civil rights of Defendants”); see also Defense, BLACK'S LAW

DICTIONARY (12th ed. 2024) (noting thatan “affirmative defense” is “[s] defendants assertion of

facts and arguments that, if true, will defeat the plaintif’s or prosecution's claim, even ifall the

allegationsi the complaint are true”). For more thanacentury, the Supreme Courthas recognized

. that federal defenses to state law claims do not ground federal “arising under” jurisdiction. See

MerrellDow Pharms. Inc. v. Thompson, 478 U.S. 804, 808 (1986) (“A defense that raises a federal

question is inadequate to confer federal jurisdiction.” (citing Louisville & Nashville R. Co. v.

Motley, 211 U.S. 149 (1908)). Defendants cannot overcome this rule with conclusory assertions

that the “particular facts and circumstances” surrounding their affirmative defenses somehow

make this case unique. See Gunn, 568 U.S. at 263 (“Such *fact-bound and situation-specific”

effects are not sufficient to establish federal arising under jurisdiction.” (citation omitted).

‘The cases that Defendants cite o support their view that the Commission's state-law claims

contain an embedded federal issu are unavailing. See Resp. at. In Sheeran v. General Electric

Co., the court concluded that General Electric's removal was proper because the plaintiff

employees could have originally brought their collective bargaining agreement claims under the

Tafi-Hartley Act. 593 F.2d 93, 97 (9th Cir. 1979). In both North American Phillips Corp. v.

5
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Emery Air Freight Corp. nd New York v. Local 144, Hotel Nursing Homeand Allied Health

Services Union, the courts concluded that removal jurisdiction for sate-law claims was based on

‘complete preemption by federal law. SeeNorth American, 579 F.24 229, 234 (24 Cir. 1978); State

ofN.Y, 410 F. Supp. 225,229 (SDN.Y. 1976). Not only are these preemption cases dostrinally

unseatedto the precedents the Court identified, but they are also inspposite. Congress enacted no

law (including the Federal Election Campaign Act) that completely precmpts state campaign

finance disclosure laws and related state-law causes of action. Defendants’ suggestion that

removalis proper because the Commission's sate-law claimsarecompletely preemptedbyfederal

law is unsound.

B. Defendants’ third-party complaint asserting violations of42 U.S.C. § 1983
does not ground removal jurisdiction.

Unable to demonstrate that the Commission's state-law claims contain an embedded

federal question, Defendants all back on their third-party complaint, which asserts claims under

42 USC. § 1983 against the Commission, the seven Commissioners, and the Commission's

Excutive Director, and a federal claim for violations of Racketeer Influenced and Corrupt

Organizations Act (“RICO”) against undersigned counsel, the Commission’s Executive Director.

But just as for defenses and counterclaims, t is well established that claims asserted in a third-

party complaintdo not ground “arising under”jurisdiction. See Kislak Co. v. ProminentProperties

LLC, No. 23-2718, 2024 WL 3292755, at *2 (3d Cir. July 3, 2024) (concluding that {als the

District Court explained, it has long been well-established that a state court defendant cannot

remove an action 1o federal court based on a federal question appearing in a counterclaim,

crossclaim, or third-party complaint” (emphasis added) (citations omited));? Malanca v. Worth,

Tn Kia, the ThirdCircuitCoutofAppeals ff an avard ofcostandfessunder § 476)wherethe defendants
removed the cas fo federal court and dicate in ther otc of removal ht thy “would be ling hrparty

6
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No. 3:11CV0056 SRU, 2011 WL 941371, at *1 (D. Conn. Mar. 16, 2011) (granting plaintiff's

‘motion to remand and concluding that defendants’ removal and subsequent filing of federal

counterclaims and third-party complaint alleging violations of42 U.S.C. § 1983 and RICO did not

ground federaljurisdiction) (citations omitted);Inre Whatley, 396. Supp. 2d 50, 53-50 (D. Mass.

2005) (granting motion to remand and holding defendants’ counterclaim under § 1983, filed after

removing the proceedingto federal court, did not establish federal-question jurisdiction).

Against the numerous federal precedents foreclosing their argument, Defendantsposit that,

by enacting § 1983, Congress intended to open a federal forum for state campaign-finance

disclosure claims whenever a party subject to those laws asserts some burden on their federal

rights. See Resp. at 4-5. But§ 1983 is notitself a jurisdictional statute. When considering the

relevance ofa § 1983 counterclaim or third-party claim for actual jurisdictional statutes,thereare

‘many reasons why Defendants’ reliance on their § 1983 third-party claims fails.

First, Defendants’ § 1983 claimsarenot “necessarily raised” within Gunn's and Grable’s

test for “arisingunder” jurisdiction for state-law claims. To establish a violation ofthe Campaign

Reporting Act, the Commission is not required to prove a negative—namely, that Defendant's

third-party § 1983 claims fail. Because the refutationof a § 1983 third-party claim is not an

element of the Commission's state-law claims, there is no federal-question jurisdiction for the

state-law claims.

Second, even ignoring the first essential attributeofthe “slim category”of state-law claims

grounding “arising under” jurisdiction, Gunn, 568 U.S. at 258, a prudential analysis forecloses

federal jurisdiction for third-party § 1983 claims. By enacting § 1983, Congress did not evince

compatseinvariousfederal countersais he lof), ad ts remove wssdictonlly popes
because he counerelims involved various fderl queton, includingunde heFoie Debt Collections Practices Act
ond Foie Credit Reporting Act” 2024WL 3292755, 4.

7
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|
“an intent to provide a federal forum?” for all § 1983 counterclaims and third-party claims asserted

in response to a state-law causeofaction. Nicodemus, 318 F.3d at 1237 (quoting Morris v. City

ofHobart, 39 F.3d 1105, 1111 (10th Cir. 1994) (citation omitted). A rule allowing jurisdiction |

for any state-law claim that,after the filingofthe complaint, prompts a defendant to fle § 1983

third-party claims or counterclaims would “herald] a potentially enormous shiftoftraditionally

state cases into federal courts.” Grable, 545 US. at 319. Such jurisdiction would severely

“disrupt[] the federal-state balance approved by Congress.” Gunn, S68 U.S. at 258. This is

especially true where the state-law claims are to enforce the State’s own elections code and where

the state courts adjudicating those claims are presumed competent also to adjudicate Defendants”

foderal-lawaffirmativedefenses, counterclaims, andthird-party claims. See PL’s Mot. forRemand

and Attomeys” Fees & Costs under 28 U.S.C. § 1447(c), at 11-12 (Doc. 7) (citing cases). No

reading of the Guan/Grable test for federal-question jurisdiction over a state-law claim supports

Defendants’ contention that the Court has jurisdiction for this case simply because Defendants

filed§ 1983 third-partyclaims after removal.

“A Tookjurisdictional statutesothe than § 1331 supportstis anlyss. FollowingSat ofGeorgia. Rchel, 384.
U.5.7801966)Congres didnotamend 28 US.C. § 1443 to expand removal jurisdictionfo civil ction iplicting
al fderssightsenforceable rough§ 1983. Rachel and tsprogenyhaveepestcdy held tht§1443docsifsupport
removals for alloged denialoffederal rights enforceable through§ 1983. See Rachel, 384 US. at 19% see also
generally J.0.v. Alton Cy. UnitSchool Dist. 11, 909 F.24 267, 269 1.2 (1 Cir. 1990). Notably, the Defendants
id ot rely on § 1443(1) in ther noticeof emoval. To do $0 would have been objectively unreasonable. Section
1643 doesnotsupport removal juiscicion in this case because Defendants did not assert claims under federal [aw
“providing for specific civil rights tated in frmofracial equality” (such s the Civil Rights Act of 1964) and
nothing in New Mexico's Campaign Reporing: Ac would prevent the New Mesico sa courts from enforcing any
asserted federal rights o racial equality. SeeJonson. Mississippi,421 US. 213, 219 (1975) quoting Rachel, 384
US. at 792). Even though Defendants have made both inaposit allegations about the raceofthe Commissioners,
heirappoining authorities, and thesemployees,ad flsc allegations hat the Commissionwas “racially motivated.”
Am. Ans, Counterelsims 30d Third-Party Compl, § 34 (Doc. 1), those allegations cannot not support federal
jurisdiction under§ 143. Se, e. Jonson, 21 U.S. at 219. Morcover, Congress's decision nottoamend § 1443
afer Rachel providesfurtherevidencetht, b cnacing§ 1983 (originally on Api 20, 1871),Congres did or tend
100pen federal forumfor all§ 1983 counterclaims and thipartyclams at defendant assets in response 108
staelaw civil enforcement action hamaybebrought exclusively in tai court. That was not Congress's purpose in
1871 or since.

8
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] Last, another line of “arising under” precedent forecloses Defendants’ argument. In

Holmes Group, Ine. . Vornado Air Circulation Systems, Inc, the Supreme Court explained why

“arising under” jurisdiction cannot be based on claims other than those asserted in a plaints

well-pleaded complaint:

Allowing a counterclaim to establish arising under” jurisdiction
would also contravene the longstanding policies underlying our
precedents. First, since the plaintiffis ‘the master ofthe complaint,”
the well-pleaded-complaint ule cnables him, ‘by eschewing claims

based on federal law, ... to have the causeheardinstatecourt.” The
rule proposed by respondent, in contrast, would leave acceptance or
rejection ofa tate forum to themaster ofthe counterclaim. It would
allowadefendant 0removeacase broughtinstate court under sate:
aw, thereby defeating 2 plaintif's choice of forum, simply by
raisinga federal counterclaim. Second, conferring tis power upon
the defendant would radically expand the classof removable cases,
contrary to the *[d]ue regard for the rightful independence of state
‘govemments’ that our cases addressing removal require. And
finally, allowing responsive pleadings by the defendant to establish
‘arising under” jurisdiction would undermine the clarity and case of
administrationofthewell-pleaded-complaint doctrine, which serves
a5a “quick ruleofthumb’forresolving jurisdictional conflicts.

535 U.S. 626, 831-32 (2002) (citations omitted). Given the reasoning in Holmes Group, there is

10 meaningful distinction between a counterclaim and third-party complaint, and numerous

courts have recognized as much. See, e.g, HCR Manorcare Health Services-Chevy Chase .

Salakpi, No. 09-CV-2614 RWT, 2010 WL 1427428, at *2.(D. Md. April 8, 2010) (“Of course,

when there is no subject-matter jurisdiction over the original action between plaintiff and

defendant, it cannot be created by adding a third-party claim over which there is jurisdiction.”

(quoting 6 Wright, Miller, et al, Fed. Prac. & Proc. § 1444); Cross Country Bank v. McGraw,

321 F. Supp. 24 816, 820 (S.D. W. Va. 2004) (grantinga motion for remand and concluding that

“this Court fils tofinda distinctionbetween a counterclaimandathird-party complaint that would

9
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enable a cause of action contained in the latter to create federal question jurisdiction” (citation

omitted). Defendants do not attempt to meet the reasoningofHolmes Group and, accordingly,

their third-party complaint asserting violations of 42 U.S.C. § 1983 does not ground removal

jurisdiction.

HL Costs and fees are warranted.

All of this law was available for Defendants to read before they noticed their removal.

Most of itis available in treatiseortextbook form in Wright and Miller or Hart and Wechsler. The

‘Court even pointed out the central precedents inthe order scheduling a hearing, giving Defendants

ample opportunity to explain how their removal was somehow proper. Instead, Defendants

Tasgely ignore the central precedents and stand on the conclusory and deficient assertions contained

in their noticeofremoval.

An award of costs and fees in these circumstances is well-supported by federal appellate:

precedent. The Third Circuit recently affirmed the district court's award of costs and fees fora

notice of removal premised on the assertion that the defendants “would be filing a third-party

complaint asserting various federal counterclaims against [the plaintiff}, and that removal was

jurisdictionally proper because the counterclaims involved various federal questions(J” Kislak,

2024 WL 3292755, at *4. Defendants’ removal is not meaningfully different. And this is not the

first time thatparties represented by defense counsel have been sanctioned under § 1447(c) for

removing a state civil enforcement action on specious federal-question grounds. See New Mexico

ex rel. Balderas v. Valley Meat Co., LLC, No. 14-CV-1100 JB/KBM, 2015 WL 3544288, at *26

(D:NM. May 20, 2015), reconsideration denied, 2015 WL 9703255 (D:N.M. Dec. 14, 2015). For

all these reasons, the Court should award costs and fees against Defendants for their objectively

unreasonable removal.See28 U.S.C. § 1447(c).

10 |
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) CONCLUSION

‘The Court should grant the Commission's motion for remand and award costs and fees

under § 147(c).

Respectfully submitted: July 16, 2024

By: s/ Jeremy Farris
Jeremy Farris
Walker Boyd
800 Bradbury Dr. SE, Suite 215
Albuquerque, NM 87106
(505) 8277800

‘walkerboyd@sec.nm.goy
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1 hereby certify that on July 16, 2024,1 filed and served a true and correct copyof the
foregoing on all counselofrecord via filing with the CM/ECF filing system.

A. Blair Dunn
Jared R. Vander Dussen
400 Gold Ave. SW, Suite 1000
Albuquerque, NM 87102
(505) 750-3060
‘abdunn@ablairdunn-esq.compr

Counselfor the Defendants

By: Is Jeremy Farris
Jeremy Farris

: ‘Walker Boyd
800 Bradbury Dr. SE, Suite 215
Albuquerque, NM 87106
(505) 827-7800
jeremy.farris@sec.nm.gov
‘walkerboyd@sec.im.gov
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STATE ETHICS COMMISSION,

Plintif,

* No. 124-cv-00652-WILF
TNMP, INC. d/b/a “The New Mexico Project’s
and JEFF APODACA,

Defendants.

PLAINTIFFS NOTICE OF COMPLETION OF BRIEFING

: COMES NOWPlaintiffState Ethics Commission, through the undersigned

counsel, and under DNM.LR-Civ. 7.4(e), submits this NoticeofCompletion ofBriefing

onPlaintiff State Ethics Commission's Motion for Remand and Attorney's Fees and

Costs Under 28 U.S.C. § 1447(c). Briefing for this motion consists of:

1. Plaintiff's Motion for Remand and Attomey's Fees and Costs under 28 US.C. §

1447(0), fled June 28, 2024 (Doc.7)s

2. Defendants’ Response to Motion for Remand and Attomey's Fees and Cost, filed

July 12,2024 (Doc.12); and

4. Plaintiffs Reply in Support ofits Motion for Remand and Attomey's Fees and
Costs under 28 U.S.C.§ 1447(c), fled July 16, 2024 (Doc. 13).

“This briefing is now complete, and the above-referenced motion i ready for

decision.

Respectfully submitied: July 16,2024

By: (5 Jeremy Faris
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Jeremy Faris
Walker Boyd
800 Bradbury Dr. SE, Suite 215
Albuguerque, NM 87106
(505) 8277800
jeremy.famis@sec.nm.gov.
‘walker.boyd@sec.om.gov

CERTIFICATE OF SERVICE

1 hereby certify that on July 16, 2024, 1 filed and served a true and correct copyofthe
foregoing on all counselofrecord via filing with the CM/ECF filing system.

A. Blair Dunn
Jared R. Vander Dussen
400 Gold Ave. SW, Suite 1000
Albuquerque, NM 87102
(505) 750-3060
abdunn@ablairdunn-esq.coma

Counselfor the Defendants

By: s Jeremy Farris
Jeremy Farris
‘Walker Boyd
800 Bradbury Dr. SE, Suite 215
Albuquerque, NM 87106
(505) 827-7800 :
jeremy.faris@sec.nm.gov.
‘walker.boyd@sec.nm.gov
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OFNEW MEXICO

STATE ETHICS COMMISSION,

PlaintiffCounter-Defendant,

TNMP, INC,, d/b/a “The New Mexico Project”;
and JEFF APODACA, .

Defendants/Counter-Plaintiffs,

And Case No. 1:24-cv-652-WJ-LF

JEFF APODACA,

‘Third Party Plaintiff

JEREMY FARRIS; WILLIAM F. LANG;
JEFFREY L. BAKER; STUART M. BLUESTONE;
CELIA CASTILLO; TERRY MCMILLAN;
RONALD SOLIMON; JUDY VILLANUEVA,

‘Third Party Defendants.

NOTICE OF ENTRY OF APPEARANCE

Long, Komer & Associates, P.A. (Nancy R. Long and Jonas M. Nahoum) hereby enters its

appearance as counsel of record in this matter for Plaintiff/Counter-Defendant State Ethics

Commission.
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LONG, KOMER & ASSOCIATES, P.A.
AtorneysforPlainCounter-Defendant SEC

&/NancyRLong
Nancy R. Long.
Jonas M. Nahoum
P.O. Box 5098
Santa Fe, NM 87502-5098
505.982.8405
nancy@longkomer.com
jonas@longkomer.com
email@longkomer.com

CERTIFICATE OF SERVICE

THEREBY CERTIFY that on this 17th day of July 2024, filed the foregoing pleading
electronically through the CM/ECF system, which caused all counsel of record to be served
electronically, as more fully reflected on the Notice of Electronic Filing.

(5/NancyR. Long
Nancy R. Long

Entry ofAppearance °
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW MEXICO

Clerk'sMinutes
Before he HonorableChieJude Willam P. Johnson
CateNas CVGWILE Date M92024
Parte: Stat Bic Commision. TMP, o,f ad Jeff Apo
CourtroomClerk Clerks R. Garcons
‘CourtReporter: M. Lougiran

] Interpreter: N/A

| TypeofProceeding: Hearing on (Doc. 7) Plaintiff's MotiontoRemand and (Doc. 9) Defendants Counterclaim
norThi Pay Complain
Placeof Court; Albuguerque -

Total timein Courts 33 mints
[EvidentiaryHearing: NO -

Jonas Nabours,
Proceedings:

135 Coutinsesio;couseterappears
TheCounkes morons.
Mi.Fars alesse he Courtre Pliif'sMotiontoRema to stat cour inching Defends
counerclis snd hidpany cis;requests cpedios remandooncos ndes

144 Me. Dunnresponds onbehalfofDefendants.
200 i. Fars els.
206 Couttakesa shontbreak.
25 Combackinsession.

TheCost makes findingssn rants pins mation foreman; Counts pinion wil sue today oc
Monday.
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