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FILED IN MY OFFICE THIS
IN THE UNITED STATES DISTRICT COURT : -
JUL 262024 ¢ 7
FOR THE DISTRICT OF NEW MEXICO A:28ary
CLERK DISTRICT COURT
STATE ETHICS COMMISSION, ADRIANA MALDONADO
_—
Plaintiff, D-203-CN~3-034 ~eU34l
v. _ No. 24-cv-652-WI-LF
TNMP, INC., d/b/a “‘lThe-New Mexico Project,”
and JEFF APODACA, .
Defendants. s

MEMORANDUM OPINION AND ORDER TO REMAND

THIS MATTER comes before the Court upon Plaintiff’s Motion for Remand and Attorneys’
Fees (Doc. 7), Defendants’ Response (Doc. 12), and Plaintiff’s Reply (Doc. 13). The Court held a
hearing on the filings on July 19, 2024, Upon review of the parties’ briefings, arguments of counsel,

and the applicable law, the Court concludes it lacks jurisdiction—meaning the case must be remanded

to state court.
C } BACKGROUND

On May 24, 2024, Plaintiff filed suit against Defendants in the Second Judicial District Court,
Bemnalillo Couﬁty, State of New Mexico (Doc. 1-2). Defendants then removed the action to federal
court (Doc. 1) on June 26, 2024.

Plaintiff is an independent state agency' (Doc. 1-2 at 2). Defendant TNMP is a domestic
nonprofit corporation and Defendant Apodaca is TNMP’s president. Id. at §4] 9-15. The three causes
of action are all rooted in New Mexico’s Campaign Reporting Act (“CRA”). See 2021 N.M. Laws

109 (codified as amended at NMSA 1978 §§ 1-19-25-27, -27.3-29.1, -31-32.1, -34-37). See Doc.

! Under its promulgating statute, the Commission is vested with limited jurisdiction—and is, in fact, only able to enforce
compliance over nine discreet state laws claims. See NMSA 1978 § 10-16G-9(A)(1)+9) (2020); Doc. 13 at 2.
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13at1-2. Specifically, the Complaint (Doc. 1-2) alleges Defendants “violated the CRA by failing to

2_oan .

register as a political committee with New Mexico’s Secretary of State and by failing to file required
; 'TSQHTE’:': \:I_; hA

v
.fia}i.t'-

reports of its contributions and expenditures, either as a political committee or, alternatively, as an
i’n'del;endent-e;cpendituré maker.” Doc. 7 at 1; see also Doc. 1-2.

Defendants contend that federal question jurisdiction exists because the claims implicate
“[Defendants’] exercise of ﬁgilts protected by the U.S. Constitution.” Doc. 1 at 2. Defendants also
claim the removal was proper under § 1441(a) because the claims “arise[] under federal law, present[]
a federal question, and [are] controlled by federal law.” Ibid. According to Defendants, “original
jurisdiction” exists under § 1331. Id. at q 6,

DISCUSSION
I. Federal Question and Original Jurisdiction

Defendants are incorrect. This is a state law case—with exclusively state law causes of
action—that belongs in state court.

Federal jurisdiction is to be strictly construed. Shamrock Oil & Gas v. Sheets, 313 U.S. 100,
108—09 (1941). In fact, there is a presumption® against removal jurisdiction, See Laughlin v. Kmart
Corp., 50 F.3d 871, 873 (10th Cir. 1995); Bd. of Cnty. Comm rs of Boulder Cnty. v. Suncor Energy
(U.S.4.) Inc., 25 F.4th 1238, 1250 (10th Cir. 2022). The party invoking federal jurisdiction (here,
Defendants) bear the “burden to establish that it is proper.” Salzer v. SSM Health Care of Okia., Inc.,
762 F.3d 1130, 1134 (10th Cir. 2014). Defendants failed to carry their burden of establishing federal

jurisdiction because there is no federal jurisdiction in the instant case.

2 On this point, Plaintiff cited to a prior ruling from this Court (which is equally applicable here). See Doc. 7 at 4 (“Federal
courts are courts of limited jurisdiction; there is a presumption against removal jurisdiction, which the defendant seeking
removal must overcome.” New Mexico ex rel. Balderas v. Monsanto Co., 454 F. Supp. 3d 1132, 1138 (D.N.M. 2020)
(Johnson, C.1.)).

2
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Naturally, the Court turns to the jurisdictional test outlined by ihe Tenth Circuit. See
Nicodemus v. Union Pac. Corp., 318 F.3d 1231, 1235-36 (10th Cir. 2003), opinion reinstated in part,
440 F.3d 1227 (10th Cir. 2006). Two preconditions must exist:

First, a question of federal law must appear on the face of plaintiff’s well-pleaded

complaint. Second, plaintiff’s cause of action must either be (1) created by federal law,

or (2) if it is a state-created cause of action, its resolution must necessarily turn on a

substantial question of federal law.

Id. (internal quotations and citations omitted); see also McCollum v. McCollum, 2022 U.S. App.
LEXIS 10470, at *5 (10th Cir. Apr. 19, 2022) (unpublished) (listing the same two factors). Either
way, the Court must determine if “Congress evidenced an intent to provide a federal forum” for
resolution of the case. See Morris v. City of Hobart, 39 F.3d 1105, 1111 (10th Cir. 1994).

First, Defendant fails to meet the first condition—because no question of federal law appears
on the face® of the complaint. See Doc. 1-2 at 7-11 (alleging three New Mexico CRA causes of
action). Second,* turning to New Mexico’s CRA, the Court finds no suggestion that Congress
intended to confer federal question jurisdiction over state-level campaign finance disputes arising
under state law.

Defendants’ Response claims that 42 U.S.C. § 1983 itself evidences Congress’s intent to

provide federal forum for “actions like the ones here undertaken by state governments that violate

rights,” Doc. 12 at 3—4. On this point, the Court agrees. But this argument is not germane to the

3 As the Honorable J. Harvie Wilkinson, United States Circuit Judge, stated in Capitol Broad, Co., Inc. v. City of Raleigh,
N.C., 104 F.4th 536 (4th Cir. 2024):
The federal nature of the controversy must be determined. from what necessarily appears in the
plaintiff°s statement of his own claim unassisted by the anticipation of defenses which it is thought the
defendant may interpose. In short: look to the essential elements of the plaintif’s—and only the
plaintiffs—claim. If there is not a federal ingredient therein, the district court generally lacks federal
question jurisdiction, This rule, which is the first step to ascertaining federal question jurisdiction, is
known as the well-pleaded complaint rule.
Id at2024 U.S. App. LEXIS 14637, at.*7-8 (cleaned up).
4 The Court’s analysis could end at step one, “Because Plaintiff cannot meet the well-pleaded complaint rule,” the Court
need not address the second “necessary condition for federal-question jurisdiction.” Vor Loh v. Synthes, Inc., 106 F.
App’x 665, 667 (10th Cir. 2004) (unpublished) (Hartz, J.). But even so, the Court analyzes the second step under
Nicodemus—ultimately finding Defendants fail to establish-both jurisdictional prerequisites.

3
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Complaint at hand. Whether or not Defendants could file a standalonelawsuit alleging civil rights
violations has no bearing on whether this instant case (involving entirely state law claims) was
properly removed to federal court based on federal defenses, counterclaims, and third-party claims.’
See Vaden v. Discover Bank, 556 U.S. 49, 60 (2009) (“[A] suit ‘arises under’ federal law ‘only when
the plaintiff’s statement of his own cause of action shows that it is based upon [federal
law].”” (quoting Louisville & Nashville R.R. Co. v. Mottley, 211 U.S. 149, 152 (1908) (brackets in
original)). For this reason, Defendants’ citations to Wyo. Gun Owners v. Gray, 83 F.4th 1224 (10th
Cir.2023) is unavailing. In that case, the organization “sued the Secretary of State (and related parties)
in federal district court, arguing that various provisions of the Wyoming statute were void for
vagueness and that the disclosure scheme was not constitutionally justified.” 7d. at 1229.°

Next, the Court turns to the Grable/Gunn test.” Causes of action under state law may"‘arise
under” federal law (for purposes of § 1331 jurisdiction) even when the complaint does not explicitly
plead a federal cause of action. Under this test, “federal jurisdiction over a state law claim will lie if

a federal issue is: (1) necessarily raised, (2) actually disputed, (3) substantial, and (4) capable of

3 At the hearing, Defendants argued that a third-party complaint under Fed. R. Civ. P. 14 can establish federal jurisdiction,
or, at the very least, such a proposition is unsettled law in the Tenth Circuit. This argument is without merit.

The Third, Fifth, and Ninth Circuits have expressly disclaimed the ability of a “third-party complaint” to confer
jurisdiction in opinions. See, e.g., United States v. Vista Paint Corp., 1992 U.S. App. LEXIS 24747 (9th Cir. Sept. 24,
1992) (unpublished); Pocke v. Tex. Air Corps, 549 F.3d 999, 1003-04 (5th Cir. 2008); Kislak Co. v. Prominent Props.
LLC, 2024 U.S. App. LEXIS 16258 (3d Cir. July 3, 2024) (unpublished). According to defense counsel, the absence of a
Tenth Circuit opinion using the exact phrase “third-party complaint” means the issue is unsettled. The Court disagrees.
The cases cited below regarding Rule 14(a) make clear that a third-party complaint cannot establish subject matter
jurisdiction under § 1331 after removal under § 1441.

On this point, the Tenth Circuit has ruled—repeatedly—that Rule 14(a) does not establish subject matter
jurisdiction. See, e.g., U.S. Fid. & Guar. Co v. Perkins, 388 F.2d 771, 773 (10th Cir. 1968) (explaining that Rule 14 is
“not a catchall for independent litigation™); Goodrich v. Burlington N. R.R. Co., 701 F.2d 129, 130 (10th Cir. 1983)
(“[Where jurisdiction does not otherwise appear, mere permission, in the rules to assert a claim, does not itself confer
jurisdiction over that claim.”); King Fisher Marine Serv. v. 21st Phoenix Corp., 893 F.2d 1155, 1158 (10th Cir. 1990)
(explaining Rule 14(a) does not establish jurisdiction unless the court has jurisdiction over the original claim).
¢ The Complaint in that case (Doc. 1, D, Wyo. #21-cv-108) makes abundantly clear that the nonprofit corporation sued
Wyoming officials under § 1983. As Plaintiff, the Wyoming Gun Owners also brought: (1) a facial challenge, (2) an
as-applied challenge, and (3) a vagueness challenge to the Wyoming statute. What they did not do, however, is remove a
Wyoming state court lawsuit to federal court by asserting a federal question in their defense or counterclaim.

7 The United States Supreme Court first announced this test-in Grable & Sons Metal Prods., Inc. v. Darue Eng'g & Mfz.,
545 U.8: 308 (2005). The Court subsequently clarified how lower courts should apply this test in Gunn v. Minton, 568
U.S. 251 (2013).

4
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resolution in federal court without disrupting the federal-state balance approved by Congress.” Gunn,
568 U.S. at 258. If all four of these requirements are met, “jurisdiction is proper.” Id. Only a “slim
category” of cases satisfies this test. See New Mexico ex rel. Balderas v. Gilead Scis., Inc., 548 F.
Supp. 3d 1098, 1102 (D.N.M. 2021)-(quoting Empire HealthChoice Assurance, Inc. v. McVeigh, 547
U.S. 677, 701 (2006)).

Applied here, Defendants’ broad assertion of federal constitutional issues is insufficient. This
“mere assertion of a federal interest” is not enough to confer federal jurisdiction. See Merrell Dow
Pharms., Inc. v. Thompson, 478 U.S. 804, 813 (1986). 1t is apparent from the face of the Complaint
that Plaintiff can establish the facts necessary for holding Defendants liable for breaches of state law
without forcing a court to interpret (or even apply) federal statutes, regulations, or the Constitution.
Again, Defendants’ reliance on Wyo. Gun Owners is misplaced. See supra n.3. Thus, Defendants’
attempt to establish subject matter jurisdiction fails the first prong. Nevertheless, the Court addresses
the remainder of the four-step test.

On the second prong, the Court assumes without deciding that some portion of the underlying
federal issues presented in this case are disputed.?®

On the third prong, the-Court finds the federal issues presented are not “substantial.” See Doc.
7 at 8-10; see also Grable, 545 U.S. at 313 (explaining a “substantial” issue is one that “indicat[es]
a serious federal interest in claiming the advantages thought to be inherent in a federal forum”).

Additionally, the Court also notes that federal question jurisdiction cannot be predicated upon a

% This assumption provides Defendants with the benefit of the doubt. But the legal standard is not at issue—as “exacting
scrutiny” is the law of the land for such challenges. See, e.g., dins. For Prosperity Found. v. Bonta, 594 U.S. 595, 603
(2021); Frank v. Lee, 84 F.4th 1119, 1140 (10th Cir. 2023); Cowboys for Trump v. Oliver, 2022 U.S. App. LEXIS 4149,
at *13 (10th Cir. Feb. 15, 2022) (unpublished).

Additionally, whether New Mexico’s CRA disclosure provisions can survive exacting scrutiny is not unsettled.
See Rio Grande Found. v. Oliver, No. 19-cv-1174, 2024 U.S. Dist. LEXIS 59829 (D.N.M. Mar. 29, 2024). Again, this
factor is not dispositive (but it could have easily been weighed against Defendants).

5 '
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defense.® See Al Richfield Co. v. Christian, 140 S. Ct. 1335, 1350 n.4 (2020); see also Firstenberg
v. City of Santa Fe, 696 F.3d 1018, 1027 (10th Cir. 2012) (Holmes, J.) (noting that “federal-question
jurisdiction turns upon thrusts, not parries,” and explaining that defenses do not confer jurisdiction).

Finally, Defendants’ claim of jurisdiction falters at the fourth prong as well (i.e., whether a
federal court could resolve the federal question without disrupting the federal-state balance approved
by Congress). This analysis, when applied, allows for a federal court to exercise “a possible veto” on
its exercise of “arising under” jurisdiction. Grable, 545 U.S, at 313. The Court finds that an exercise
of federal jurisdiction here would disturb the congressionally approved balance of federal and state
judicial responsibilities. The campaign finance related challenges arise under state law—not federal
law. The Founders delegated substantial authority over Federal elections to the States, and a State’s
authority over its elections is particularly potent—especially with regard to campaign finance laws to
ensure the integrity of elections. See Williams-Yulee v. Fla. Bar, 575 U.S. 433, 446 (2015); U.S. Term
Limits Inc. v. Thornton, 514 U.S. 779, 834 (1995); THE FEDERALIST NO. 59 (Alexander Hamilton)
(discussing division of power between the state legislatures and Congress to make federal election
rules). Defendants’ reliance on § 1983 as a congressionally. legislated cause of action is, again,
misplaced. The fact that TNMP could file a lawsuit (as Plaintiff) against the State (or other officials)
has nothing to do with whether this Court has original jurisdiction over the removed Complaint here.,

The New Mexico state court in which this suit was lodged is competent to apply any defense

grounded in federal law (to the extent it is relevant). Plus, the state court is best positioned to

% Ordiparily, defenses do not provide a jurisdictional basis of removal. The Court is cognizant, however, of three
circumstances where a defense of federal preemption conmstitutes a legitimate reason for removal—but this is
extraordinarily rare (and does not apply here). In fact, the Supreme Court has recognized only three completely preemptive
statutes: the Employee Retirement Income Security Act (“ERISA™), the Labor Management Relations Act (‘LMRA™),
and the National Bank Act. See, e.g., Avco Corp. v. Aero Lodge No. 735, 390-U.S. 557 (1968) (noting preemption under
the LMRA); Meiro. Life Ins. Co. v. Taylor, 481 U.S. 58 (1987) (discussing preemption under ERISA); Beneficial Nat'l
Bank v. Anderson, 539 U.S. 1 (2003) (finding the same preemption under the National Bank Act).

6
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determine whether Defendants are liable under its state law, See Empire HealthChoice Assurance,
Inc., 547 U.S. at 701.

At bottom, the Court agrees with Plaintiff, “Defendants improperly removed the case to
federal court.” Doc. 7 at 4. Accordingly, this case must be remanded.
II. Attorneys’ Fees and Costs

Plaintiff asks the Court to award fees and costs incurred as a result of Defendants improper
removal (Doc. 7 at 1, 12-14; Doc. 13 at 10-11). This request is specifically permitted by statute.
Section 1447(c) authorizes this Court to “require payment of just costs and any actual expenses,
including attomey fees, incurred as a result of the removal.” Ultimately, the decision to award, or not
award, fees and costs is reviewed for an abuse of discretion. Porter Tr. v. Rural Water Sewer & Solid
Waste Mgmt. Dist. No. 1, 607 F.3d 1251, 1253 (10th Cir. 2010).

Here, Defendants had no “objectively reasonable basis for removal.” Martin v. Franklin Cap.
Corp., 546 U.S. 132, 136 (2005). Because the standard for awarding fees turns on the reasonableness
of removal—and because the removal here was patently unreasonable—Plaintiff is awarded fees, as
requested (Doe. 7 at 3). Thus, “thanks to § 1447(c),” this Court may order Defendants to pay
Plaintiff’s “costs and expenses (including attorney’s fees)” for the frivolous removal of the case from
state.court. BP P.L.C. v. Mayor & City Council of Balt., 593 U.S. 230, 246 (2021).

CONCLUSION

The Court concludes that it lacks subject-matter jurisdiction over this case. 28 U.S.C. §§ 1331
& 1441. Accordingly, Plaintiff’s Motion to Remand (Doc. 7 at 1-12) is GRANTED. Plaintiff’s
accompanying request for an award of attorneys’ fees and costs (Doc. 7 at 1, 12-14) pursuant to 28

U.S.C. § 1447(c) is also GRANTED.

\
\
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IT IS THEREFORE ORDERED that on or before the close of business on August 2, 2024,
Plaintiff shall submit an affidavit or application for reasonable attorneys’ fees and costs. Defendants
shall have fourteen (14) days to file any objections.

IT IS FURTHER ORDERED that this case is hereby REMANDED to the Second Judicial
District Court, Bernalillo County, State of New Mexico. The Clerk of Court is directed to take the

necessary actions to effectuate the remand.

/s/
WILLIAM P. JOHNSON
CHIEF UNITED STATES DISTRICT JUDGE
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NOTICE OF REMOVAL by TNMP, Inc., Jeff Apodaca from Second Judicial District
Court, case number D~202—-CV-2024-04341. ( Filing Fee — Onlinc Payment), filed by
TNMP, Inc., Jeff Apodaca. (Attachments: # 1 Civil Cover Sheet, # 2 Exhibit A —~
Original Complaint)(Dunn, A.) (Entered: 06/26/2024)

06/26/2024 Filing and Administrative Fees Received: $ 405 receipt number ANMDC-9422298 re
1 Notice of Removal, filed by TNMP, Inc., Jeff Apodaca (Payment made via
Pay.gov)}{(Dunn, A.) (Entered: 06/26/2024)

06/26/2024 United States Magistrate Judge John F, Robbenhaar and United States Magistrate
Judge Laura Fashing assigned. (jg) (Entered: 06/26/2024)

06/26/2024 | 2 | PLEASE TAKE NOTICE that this case bas been randomly assigned to United States
Magistrate Judge John F. Robbenhaar to conduct dispositive proceedings in this matter,
including motions and trial. Appeal from a judgment entered by a Magistrate Judge
will be to the United States Court of Appeals for the Tenth Circuit. It is the
responsibility of the case filer to serve a copy of this Notice upon all parties with
the summons and complaint, Consent is strictly voluntary, and a party is free 1o
withhold consent without adverse consequences. Should a party choose to consent,
notice should be made no later than 21 days after entry of the Order setting the Rule 16
Initial Scheduling Conference. For e—filers, visit our Web site at
www.nmd.uscourts.gov for more information and instructions,

[THIS IS A TEXT-ONLY ENTRY. THERE ARE NO DOCUMENTS ATTACHED.] (jg) (Entered:
06/26/2024)

06/26/2024 | 3 | REFUSAL TO CONSENT to Proceed before a U.S. Magistrate Judge (Dunn, A.)
[THIS IS A TEXT-ONLY ENTRY. THERE ARE NO DOCUMENTS ATTACHED.] (Entered:
06/26/2024)

06/26/2024 | 4 | PLEASE TAKE NOTICE-fhat this case has been reassigned to Chief United States
District Judge William P. Johnson as the trial judge.

Under D.N.M.LR—Civ. 10.1, the first page of each document must
have the case file number and initials of the assigned judges.

Accordingly, further documents filed in this matter must bear the case number and
the judges’ initials shown in the case caption and the NEF for this document. Kindly
reflect this change in your filings.

United States Magistrate Judge John F. Robbenhaar no longer assigned to this case.
[THIS IS A TEXT-ONLY ENTRY. THERE ARE NO DOCUMENTS ATTACHED.] (jg) (Entered:
06/26/2024)

06/27/2024 | 5 | INITIAL SCHEDULING ORDER: by Magistrate Judge Laura Fashing. Rule 16 Initial
Scheduling Conference set for 8/19/2024 at 02:00 PM in Albuquerque — Telephonic
Hearing/Conference before Magistrate Judge Laura Fashing. Joint Status Report and
Provisional Discovery Plan due by 8/12/2024. Unless otherwise notified by the Clerk
or the Court a notice of consent or non—~consent for this case to proceed before the trial
Magistrate Judge should be submitted by each party no later than July 18, 2024. (amf)
(Entered: 06/27/2024)

06/28/2024 | ¢ | NOTICE of Appearance by Jeremy Daniel Farris on behalf of State Ethics Commission
(Farris, Jeremy) (Entered: 06/28/2024)

06/28/2024 | 7
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MOTION to Remand to State Court by State Ethics Commission. (Attachments: # 1
Exhibit Ex. A, Emls from B. Dunn, Counsel for Defendants, to J. Farris, Counsel for
Plaintiff, # 2 Exhibit Ex. B, Mot. for Prelim. Inj. (N.M. 2d Jud. Dist Ct. June 24, 2024))
(Farris, Jeremy) (Entered: 06/28/2024)

07/01/2024

ORDER by Magistrate Judge Laura Fashing VACATING the 5 Initial Scheduling
Order due to the pending 7 Opposed MOTION to Remand to State Court filed by State
Ethics Commission. Pursuant to Fed. R. Civ. P. 16 (b)(2), the Court finds good cause to
delay entering a scheduling order at this time due to the pending dispositive motion
(Doc. 7). The Rule 16 Inittal Scheduling Conference set for 8/19/2024 at 02:00 PM in
Albuquerque and all associated deadlines are VACATED and will be reset, if
necessary. [THIS IS A TEXT-ONLY ENTRY. THERE ARE NO DOCUMENTS
ATTACHED.] (amf) (Entered: 07/01/2024)

07/02/2024

ANSWER to Complaint (Notice of Removal) , THIRD PARTY COMPLAINT FOR
DAMAGES AND INJUNCTIVE RELIEF PURSUANT TO 42 USC SECTION 1983
against Jeremy Farris, Commissioner Does 1-7, COUNTERCLAIM FOR DAMAGES
AND INJUNCTIVE RELIEF UNDER THE CIVIL RIGHTS ACT AND IPRA against
State Ethics Commission by TNMP, Inc., Jeff Apodaca. (Attachments: # 1 Exhibit A — -
EMAIL WITH TGG RE PRESS RELEASES, # 2 Exhibit B—IPRA LETTER 1,#3
Exhibit C - EMAIL TO UNDISCLOSED PRESS, # 4 Exhibit D — IPRA LETTER 2, #
5 Exhibit E — INTERNAL EMALIL, # 6 Exhibit F — SECOND PRESS RELEASE)
(Dunn, A.) (Entered: 07/02/2024)

07/02/2024

10

ORDER Scheduling Motion Hearing: Motion Hearing re 7 and 9 set for 7/19/2024 at
01:30 PM in Albuquerque — 560 Cimarron Courtroom before Chief District Judge
William P. Johnson. (fs) (Entered: 07/02/2024)

07/04/2024

11

AMENDED ANSWER to 2@ Answer to Complaint (Notice of Removal),,, Third Party
Complaint,,, Counterclaim,, , THIRD PARTY COMPLAINT against Jeremy Fauis,
Stuart M. Bluestone, Celia Foy Castillo, Terry McMillan, Jeffrey L. Baker, Judy
Villanueva, William F. Lang, Ronald Solimon, COUNTERCLAIM against State Ethics
Commission by TNMP, Inc., Jeff Apodaca. (Attachments: # 1 Exhibit A - EMAIL
WITH TGG RE PRESS RELEASES, # 2 Exhibit B — IPRA LETTER I, # 3 Exhibit C
—EMAIL TO UNDISCLOSED PRESS, # 4 Exhibit D — IPRA LETTER 2, # 3 Exhibit
F — Second PR, # 6 Exhibit G — IPRA Record, # 7 Exhibit H — June 12 IPRA letter, # §
Exhibit I — Farris May 15 letter) (Dunn, A.) (Entered: 07/04/2024)

07/12/2024

Summons Issued as to Jeffrey L. Baker, Stuart M. Bluestone, Celia Foy Castilio,
Jeremy Farris, William F. Lang, Terry McMillan, Ronald Solimon, Judy Villanueva on
Third Party Complaint. (dr) (Entered: 07/12/2024)

07/12/2024

s

RESPONSE in Opposition re Z MOTION to Remand to State Court filed by Jeff
Apodaca, TNMP, Inc.. (Dunn, A.) (Entered: 07/12/2024)

07/16/2024

REPLY to Response to Motion re 7 MOTION to Remand to State Court filed by State
Ethics Commission. (Farris, Jeremy) (Entered: 07/16/2024)

07/16/2024

NOTICE of Briefing Complete by State Ethics Commission re Z MOTION to Remand
to State Court filed by State Ethics Commission (Farris, Jeremy) (Entered: 07/16/2024)

07/11/2024

NOTICE of Appearance by Nancy Ruth Long on behalf of State Ethics Commission
{Long, Nancy) (Entered: 07/17/2024)

07/19/2024

El Bl Bl B
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:Glerk's Minutes for proceedings held before Chief District Judge William P. Johnson:
~ | Motion Hearing held on 7/19/2024 re Z MOTION to Remand to State Court filed by
State Ethics Commission. (Court Reporter M. Loughran) (fs) (Entered: 07/19/2024)

07/19/2024

17 | MEMORANDUM OPINION AND ORDER by Chief District Judge William P.
LT YT [Johnson GRANTING 7 MOTION to Remand to State Court . (fs) (Entered:
_ . |07/19/2024)
1. ~ [ [e= e ~- = =~ *. .
.,|.07/19/2024 . 3 18 | Letter by USDC of New Mexico to 2nd Judicial District Court of New Mexico. (fs)
' B B

(Entered: 07/19/2024)
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IN THE UNITED STATES DISTRICT COURT" .~~~ _~
FOR THE DISTRICT OF NEW MEXICO .

STATE ETHICS COMMISSION,

Plaintiff,

v. Case No. 24-cv-652
TNMP, INC., d/b/a “The New Mexico Project”;
and JEFF APODACA,

) Defendants.

Pursuant to 28 U.S.C. §§ 1331, 1441, and 1446, Defendants, by and through coun.sel,
WARBA, LLP, hereby remove the above-captioned case from the Second Judicial District Court
for the State of New Mexico, Bernalillo County, to the United States District Court for the
District of New Mexico. The District Court has original jurisdiction over this action under 28
U.S.C. § 1331 (federal question) and 28 U.S.C. § 1367 (supplemental jurisdiction). In support
thereof, Defendants state as follows:

GROUNDS FOR REMOVAL - FEDERAL QUESTION

1. On May 24, 2024, Plaintiff commenced this action against Defendants by filing
a Complaint in the Second Judicial District , Bemalillo County, New Mexico, Case Number D-202-
CV-2024-04341 (the “State Action”).. True and correct copies of pleadings in the State Action
are attached hereto as Exhibit A.

2. Under 2& U.S.C. § 1441, a defendant in state court may remove the case to
federal court when a federal court would have had jurisdiction if the case had been filed there
originally. Topeka Hous. Auth. v. Johnson, 404 F.3d 1245, 1247 (10th Cir. 2005).

3. One category of cases over which federal district courts have original

DNM 8




Case 1:24-cv-00652-WJ-LF Document1 Filed 06/26/24 Page 2 of 4

jurisdiction is “federal question” cases, meaning those cases “arising under the Constitution,
laws, or treaties of the United States.” Metro. Life Ins. Co. v. Taylor, 482 U.S. 58, 63 (1987)
(quoting 28 U.S.C. § 1331).

4. Federal question jurisdiction exists when “a well-pleaded complaint establishes
either that federal law creates the cause of action or that the plaintiff’s right to relief necessarily
depends on resolution of a substantial question of federal law.” Franchise Tax Bd. v. Constr.
Laborers Vacation Trust, 463 U.S. 1, 27-28 (1983).

5. Plaintiff asserts claims against Defendants “to compel TNMP' s compliance with
the Campaign Reporting Act.”, see Exhibit A, § 7 and against Defendant Apodaca for statements
he made to the press. See Exhibit A, 7l 5, 19, 22-24, 28, 34, and 35.

6. Because Plaintiff asserts claims arising implicating the exercise of rights
protected by the U.S. Constitution, this Court has original jurisdiction under 28 U.S.C. § 1331.
Defendants may remove this action pursuant to 28 U.S.C. § 1441(a) because it arises under

federal law, presents a federal question, and is controlled by federal law.

7. Once federal question jurisdiction exists, the district court may exercise
supplemental jurisdiction over “state law claims that derive from a common nucleus of fact.”
United Intl. Holdings, Inc. v. Wharf (Holdings) Lid., 210 F.3d 1207, 1220 (10th Cir. 2000).
Plaintiff asserts claims in this case for violations of NMSA 1978, §§ 1-19-26.1 (requiring
registration of political committees); 1-19-27.3 (requiring disclosures related to independent
expenditures); & 1-19-31. see Exhibit A, { 3. These state law claims are based the Defendants’
exercise of rights protected by the United States Constitution and form part of the same case or
controversy, as Plaintiff’s federal claims. Therefore, this Court has supplemental jurisdiction

over Plaintiff’s state law claims pursuant to 28 U.S.C. § 1367(a), and they are properly
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removable under 28 U.S.C. § 1441(c).

8. No responsive pleadings to the Complaint have been filed in the State Action.

9. Venue is proper in this Court pursuant to 28 U.S.C. § 1441(a) because it is the
District Court and division embracing the place where this action is pending.

TIMELINESS OF REMOVAL

10. The Complaint was filed on May 24, 2024. Service was made on Defendant
TNMP on May 31, 2024 and proper service has not been made on Defendant Apodaca as of
today’s date, but is hereby waived by Mr. Apodaca, who joins in the removal. Removal of this
action is timely pursuant to 28 U.S.C. § 1446(b) and Murphy Bros., Inc. v. Micheiti Pipe Stringing,
Inc., 526 U.S. 344 (1999).

NOTICES

11. Pursuant to 28 U.S.C. § 1446(d), copies of the Notice of Removal will be given
to all adverse parties and a copy of the Notice of Removal will be filed with the Clerk of the
Second Judicial District Court, Bernalillo County, New Mexico.

12. Defendants have satisfied all requirements for removal and reserve the right to
amend this Notice of Removal. If any questions of the propriety of this removal should arise,
Defendants request the opportunity to present a brief and argument in support of this removal.

JURY DEMAND

13. A jury trial is demanded on all claims cognizable for trial before a jury.

WHEREFORE, for the above-stated reasons, Defendants respectfully remove this action
from the Second Judicial District Court, Bernalillo County, New Mexico to the United States

District Court for the District of New Mexico.

Respectfully submitted,
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Western Agriculture, Resource and
Business Advocates, LLP

/s/ A. Blair Dunn

A. Blair Dunn, Esq.

Jared R, Vander Dussen

400 Gold Ave SW, Suite 1000
Albuguerque, NM 87102
(505) 750-3060
abdunn@ablairdunn-esq.com
warba.llp:.jared @ gmail com

CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on June 26, 2024, a true and correct copy of the foregoing was
filed electronically pursuant to the CM/ECF procedure for the District of New Mexico, and
caused counsel of record to be served by electronic means.

/s/A. Blair Dunn
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FILED
Case 1:24-cv-00652-WJ-LF Document 1-2 Filed 06/26/24 Page JUi4$AL DISTRICT COURT
Bernalillo County
5/24/2024 1:26 PM
KATINA WATSON
CLERK OF THE COURT
STATE OF NEW MEXICO Christopher Waites

COUNTY OF BERNALILLO .
SECOND JUDICIAL DISTRICT
STATE ETHICS COMMISSION,

Plaintiff,

V.
No. D-202-CV-2024-04341

TNMP, INC. d/b/a “The New Mexico Project”;
and JEFF APODACA,

Defendants.

COMPLAINT

1. Voters in New Mexico are entitled to know who is paying to influence their votes
in the 2024 primary elections for eight House districts and seven Senate districts. Plaintiff State
Ethics Commission brings this action to stop Defendants’ ongoing efforts to frustrate the public’s
right to know.

2. In 2019, the Legislature amended the Campaign Reporting Act to shine light on
“dark money” in state elections, requiring groups that pay for advertisements or advocacy in
support of candidates to be minimally transparent about who funds those advertisements and
advocacy efforts.

3. The 2019 amendments to the Campaign Reporting Act require: groups advocating
for or opposing an identified candidate to register and disclose their expenditures and the sources
of contributions used to fund those expenditures. See Laws 2019, ch. 262, §§ 1-18; see also NMSA
1978, §§ 1-19-26.1 (requiring registration of political committees); 1-19-27.3 (requiring
disclosures related to independent expenditures); & 1-19-31 (requiring disclosures of political

committees infer alia).

EXHIBIT A
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4, In the months leading up to the June 4, 2024 primary election, Defendant The New
Mexico Project (“TNMP”) made advertisements supporting “pro-moderate” and “pro-business”
candidates seeking election for eight House districts and seven Senate districts. Yet, TNMP
refuses to give New Mexicans basic facts about who funded these advertisernents.

5. In fact, TNMP’s President, Jeff Apodaca, incorrectly maintains TNMP is not
required to disclose its donors. See The Bob Clark Show, The New Mexico Project, 96.3 KKOB,

at 19:50 (May 1, 2024), hitps Yomoy fin'shows/the-bob-clark-nodeast/the-newanexicn-nrgiect

(“We can go raise as much money as we want. We don’t have to disclose our donors. So that’s
why people, comr.)anies and organizations don’t have to worry about them being attacked.”).

6. TNMP is mistaken, the Campaign Reporiing Act requires TNMP to give New
Mexicans basic information about the sources of the money TNMP is using to influence their
vaotes.

7. Plaintiff State Ethics Commission therefore brings this civil action to compel
TNMP’s compliance with the Campaign Reporting Act.

PARTIES

8. Plaintiff State Ethics Commission is an independent state agency established by
Article V, Section 17(A) of the State Constitution with constitutional and statutory authority to
enforce New Mexico’s ethics laws, including the Campaign Reporting Act. On May 24, 2024,
the Commission authorized Commission staff to bring this lawsuit.

9. Defendant TNMP is a New Mexico domestic nonprofit corporation.

10.  Upon information and belief, TNMP holds itself out as having registered with the
Internal Revenue Service as an IRC Section 501(c)(4) organization.

11.  TNMP states its principal place of business is 8100 Wyoming Blvd. NE Ste. M4-

307, Albuquerque, NM 87113.
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12.  Defendant TNMP aiso may be served at the following address: 1213 San Pedro
Dr. NE, Albuquerque, NM 87110.

13.  TNMP has three directors: Jeff Apodaca, Robert James Montoya, and Ron
Marquez.

14.  Apodaca is TNMP’s President, Marquez is TNMP’s Vice President, and Montoya
is TNMP’s Secretary.

15.  Upon information and belief, Defendant Apodaca is a resident of Bernalillo
County.

JURISDICTION AND VENUE

16.  The Court has jurisdiction for this action pursuant to N.M, Const., Art. VI, § 13
and NMSA 1978, § 44-6-2 (1975).

17.  Venue is proper.

FACTUAL ALLEGATIONS COMMON TO ALL CLAIMS

18.  TNMP is a domestic nonprofit corporation. It was incorporated on September 13,
2023,

19.  Tnan April 23, 2024 interview broadecast over KKOB 96.3 in Albuquerque,
Apodoca described TNMP: “The New Mexico Project is basically focused on getting the word
out about candidates that are pro-business, moderate candidates, that are going to help us bring
more doctors, and better healthcare here, that are going to bring more business, and be business
friendly.” The TJ Trout Show, The New Mexico Project, 96.3 KKOB, at 04:58 (Apr. 23, 2024),

https:/fomny. fm/shows/-frout/new-mexivo-projgct.

20.  The New Mexico Project also identifies and advocates for candidates which it

believes support key industries to New Mexico, including the oil and gas industry.
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21.  TNMP is focused on advocating for candidates seeking election to at least 15
legislative seats in the June 2024 primary election.

22,  Tothat end, TNMP targets Latino and moderate communities and communicates
with advertisements urging support for “pro-business, pro-moderate candidates.” The TJ Trout

Show, The New Mexico Project, 96.3 KKOB, at 4.06 (Apr. 23, 2024), httns/onmy.fmishows/t-

foutnew-meRica-proiect; see also, e.g., The Bob Clark Show, The New Mexico Project, 96.3

KKOB, at 7:23 (May 1, 2024), stips://oinny. fudshaws/the-bob-clagke-podeasy/ihe-new-mexico:

proigct (“Soreally The New Mexi co- Project is to basically support pro-business, moderate
cémdidates, and it’s time to start fighting back against the progressive candidates that are out
there.”).

23.  According to Apodaca, “We just go out and educate moderate Latino voters on
the best candidates to vote for.” The TJ Trout Show, The New Mexico Project, 96.3 KKOB, at
05:50 (Apr. 23, 2024), hitps:/omny fmy/shows/ti trout/new.mexica-praject; see also The Bob

Clark Show, The New Mexico Project, 96.3 KKOB, at 24:40 (May 1, 2024),

hitps fomuy . fmndshows/the-bob-clatle-podeast/the-new-mexico-prajset (same); Jeff Apodaca,

Letter to the Editor, New Mexico Project points toward state s moderate roots, SANTA FE NEW
MEXICAN, May 4, 2024 (“The New Mexico Project is actively informing New Mexicans that our
Latino leaders and communities are under siege by out-of-state, ultra-liberal progressives more
concerned with their political careers than with our community and state.”).

24.  To further its objectives to “educate moderate Latino voters on the best candidates

ta vote for,” TNMP launched a website, hitps:/thenewmexiconroiest.com, which, as of May 15,

2024, is comprised of only (1) a landing page; (ii) a “Priority Candidates” link, a “Focusing on
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Pivotal Elections” link; and (iii) a “Get Involved” link, directing visitors to an online donation
form.

25. On TNMP’s “Priority Candidates” page, TNMP noted it “has identified key state
and county races as strategic priorities, where our influence can sway pivotal outcomes and
shape the future political landscape of the state.” TNMP identified for its endorsement eight (8)
candidates for election to House districts and seven (7) candidates for election to Senate districts.

26.  Among its strategic priorities for the New Mexico House of Representatives,
TNMP identified its objective to “protect” House District 9 (supporting Rep. Lundstrom), House
District 27 (supporting Rep. Matthews), House District 53 (supporting Rep. Madrid), House
District 59 (supporting Rep. Hembree), House District 69 (supporting Rep. Garcia), and House
District 70 (supporting Rep. Castellano); to “flip” House District 16 (supporting Marsella Duarte
as a candidate); and to advocate for John D’ Antonio as a candidate for House District 57. See
Ex. 1, The New Mexico Project, Our Priority Candidates (House),

btips://thenewmexicoproject. com/ariarities/ (retrieved May 10, 2024).

27.  Furthermore, looking to its priorities for the New Mexico Senate, TNMP
identified its objective to “protect” Senate District 4 (supporting Sen. Mufioz), Senate District 8
(supporting Sen. Campos), Senate District 13 (supporting Sen. O’Neill), Senate District 15
(supporting Sén. Ivey-Soto), Senate District 26 (supporting Sen. Maestas); and to advocate for
Nicole Tobiassen for Senate District 21, and Clemente Sanchez for Senate District 30. See Ex. 2,

The New Mexico Project, Qur Priority Candidates (Senate),

htips://thenswmesiconroject com/priorities/ (retrieved May 10, 2024),
28.  TNMP conducts advertising, including radio advertising, directing voters to its

website, where TNMP promotes its “priority candidates.” Bob Clark Show, The New Mexico
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Project, 96.3 KKOB, 21:10 (May 1, 2024), https:/fomny fm/shows/the-bob-clark-podcasv/the~

new-mexico-proiget (“The radio commercial just ran. We're telling people go to

thenewmexicoproject.com, take a look at the candidates that we’re supporting.”); see also id. at
08:42 (“We’re doing some radio ads, for branding, and some of our smaller communities, call to
action, we’re targeting them on social media, different things like that, we’re doing ballot
chasing, stuff like that, we’re doing door to door.”).

29.  Upon information and belief, TNMP’s radio advertisements urge New Mexico
voters, and specifically “the moderate Latino voter,” to “vote for the moderate candidate that will
support our needs” and directs voters to “[v]isit thenewmexicoproject.com or on Facebook for
candidates who share our values.”

30.  TNMP has expended more than $10,000 to Cumulus Media to place these radio
advertisements from April 22, 2024 to June 4, 2024 with KKOB-AM (2 spots), KRST-FM (84
spots), KOBQ-FM (84 spots), and KKOB-FM (85 spots). Ex. 3, Licensing & Databases Public
Inspection File for The New Mexico Project, at 2, 6-7, 11-12, 16-17, 20, Federal
Communications Commission (retrieved May 9, 2024).

31. in the memo field of its check to Cumulus Media, TNMP made clear that the
purpose for its payment was for “Radio Ad — Primary.” 7d. at 20.

32.  Inaddition to its radio advertisements, TNMP has purchased at least 33 Facebook
advertisements supporting Sen. Campos, Rep. Castellano, Sen. Ivey-Soto, Nicole Tobiassen,
Sen. Maestas, Rep. Hembree, John D’ Antonio, Rep. Lundstrom, Rep. Madrid, Marsela Duarte,
Nicole Chavez, Rep. Garcia, Sen. O’Neill, Clemente Sanchez, Sen. Mufioz, and Rep. Matthews.

33.  TNMP’s Facebook advertisements started running on or about May 17, 2024 or

May 18, 2024. Depending on the advertisement, the estimated audience size varies from 1,000
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to 5,000 Facebook uses to 10,000 to 50,000 Facebook users, and, as of the date of this complaint,
the advertisements’ impressions (i:e., the number of times the advertisement appeared on a
screen) range from fewer than 1,000 to more than 8,000,

34, TNMP’s President, Defendant Apodaca, has even represented that TNMP's
advertisements constitute independent expenditures in support of candidates contesting the June

2024 primary. See The Bob Clark Show, The New Mexico Project, 96.3 KKOB, at 20:15 (May

educational independent expenditure. So we’re going in and educating the voters on what we
need to do to get out and vote and vote for the right candidates.”) (emphasis added).

35.  Upon information and belief, TNMP has received “close to $1 million” in
contributions. See New Mexico Politics with Joe Monahan (Apr. 24, 2024),

hitps:/Joemonahansnavemexico bivgspot.com/ (“Apodaca says the group has already raised

‘close to $1 million,” all from within the state.”); see also Bob Clark Show, The New Mexico

Project, 96.3 KKOB, at 11:30 (May 1, 2024), btips:./omuy.fin/shows/the-hoh-ciark-podcast/the-

new-mexico-project (“Let me make this very clear: We’re raising money, we’ve done some good

raising money, we’ve collected probably half of what we need to raise.”); id at 13:08 (“All the
money we’ve raised is from local industries, local New Mexicans, and local individuals from
New Mexico. One hundred percent of the money we’ve raised is from New Mexicans, right,
whether it is industries, businesses or individuals.”).

Count I: To enforce the civil compliance provisions of the Campaign
Reporting Act applicable to political committees.

36.  Plamtiff incorporates by reference paragraphs 1 through 35 of this complaint as

though fully set forth herein.

37.  Defendant TNMP is an association of two or more persons.
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38.  Defendant TNMP’s primary purpose is to make independent expenditures.

39.  Upon information and belief, Defendant TNMP has received more than five
thousand dollars ($5,000) in contributions or made independent experiditures of more than five
thousand dollars ($5,000) in the election cycle running from January 1, 2023 through December
31, 2024. See NMSA 1978, § 1-1-3.1 (2003, as amended 2019) (defining “election cycle™).

40.  Defendant TNMP is therefore a “political committee” under NMSA 1978, Section
1-19-26(Q)(4).

© 41, As a political committee, Defendant TNMP is subject to registration, filing-fee
requirements, and disclosure report requirements under the Campaign Reporting Act, including
disclosure of TNMP’s contributions and contributors under Section 1-19-26.1 and Section 1-19-
31

42.  Plaintiff State Ethics Commission seeks relief in the form of an order declaring
TNMP is a “political committee” as defined by the Campaign Reporting Act; an injunction
requiring TNMP pay the filing fee, appoint a treasurer, register as a political committee, and file
one or more disclosure reports as provided-by NMSA 1978, Sections 1-19-26.1 to 1-19-31; civil
penalties and forfeitures as provided by Section 1-19-34.6(C) (1995, as amended 2019); and any
other relief the Court deems proper.

Count IT as to Defendant TNMP: To enforce the civil compliance provisions of
subsections 1-19-27.3(B)(3) and (C) of the Campaign Reporting Act applicable to
independent expenditures of more than $3,000 in a nonstatewide election.

43,  Plaintiff incorporates by reference paragraphs 1 through 42 of this complaint as
though fully set forth herein.

44.  This count is pleaded in the alternative to count I under Rule 1-008(E}(2) NMRA.
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45.  Upon information and belief, Defendant TNMP made aggregate independent
expenditures in excess of one thousand dollars ($1,000) in a nonstatewide election.

46.  Upon information and belief, Defendant TNMP received one or more
contributions—i.e., gifts, subscriptions, loans, advances or deposits of money or other things of
value, including the estimated value of an in-kind contribution, made or received for the purpose
of supporting or opposing the nomination or election of a candidate.

47.  Uponinformation and belief, Defendant TNMP received contributions from one or
more persons who made contributions of more than two hundred dollars ($200) in tfle election
cycle running from January 1, 2023 through December 31, 2024, made in response to a solicitation
to fund independent expenditures.

48.  Defendant TNMP therefore must report the name and address of each person who
has made contributions of more than two hundred dollars ($200) in the election c¢ycle, running
from January 1, 2023 through December 31, 2024, made in response to a solicitation to fund
independent expenditures, as required by NMSA 1978, Section 1-19-27.3(B)(3) and (C), and must
further make reports as required by NMSA 1978, Section 1-19-27.3(D).

49.  Plaintiff State Ethics Commission seeks relief in the form of an order declaring
TNMP made.independent expenditures during the election cycle running from January 1, 2023
through December 31, 2024 that, when aggregated with all independent expenditures made by
TNMP, exceed three thousand dollars ($3,000) in a nonstatewide election; an injunction
compelling TNMP to file disclosure reports providing the name and address of each person who
made contributions of more than two.‘ hundred dollars ($200) during the election cycle, running
from January 1, 2023 through December 31, 2024, that were earmarked or made in response to a

solicitation to fund independent expenditures and the amount of each contribution, as required by

DNM 21
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NMSA 1978, Section 1-19-27.3(B)3) and (C), an injunction compelling TNMP to make

disclosures required by Section 1-19-27.3(D), including the name and address of, and amount of

each contribution made by, each contributor who contributed more than a total of five thousand
dollars ($5,000) during the election cycle to TNMP; civil penalties and forfeitures as provided by
Section 1-19-34.6(C); and any other relief the Court deems proper.

Count III as to Defendant Apodaca: To enforce the civil compliance provisions of

subsections 1-19-27.3(B)(3) and (C) of the Campaign Reporting Act applicable to

independent expenditures of more than $3,000 in a nonstatewide election.

56. Plaintiff incorporates by reference paragraphs 1 through 49 of this complaint as
though fully set forth herein.

51.  This count is pleaded in the alternative to count II under Rule 1-008(E)(2) NMRA.

52.  Defendant Apodaca is a “person” under the Campaign Reporting Act.

53.  Upon information and belief, Defendant Apodaca made aggregate independent
expenditures in excess of one thousand dollars ($1,000) in a nonstatewide election.

54.  Upon information and belief, Defendant Apodaca received one or more
contributions—i.e,, gifts, subscriptions, loans, advances or deposits of money or other things of
value, including the.estimated value of an in-kind contribution, made or received for the purpose
of supporting or opposing the nomination or election of a candidate.

55.  Upon information and belief, Defendant Apodaca received contributions from one
or more persons who made contributions of more than two hundred dollars ($200) in the election
cycle running from January 1, 2023 through December 31, 2024, made in response to a solicitation
to fund independent expenditures,

56.  Defendant Apodaca therefore must report the name and address of each person who

has made contributions of more than two hundred dollars ($200) in the election cycle running from

10
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January 1, 2023 through December 31, 2024 that were made in response to-a solicitation to fund
independent expenditures, as required by NMSA 1978, Section 1-19-27.3(B)(3) and (C), and must
further make reports as required by NMSA 1978, Section 1-19-27.3(D).

57.  Plaintiff State Ethics Commission seeks relief in the form of an order declaring that
Defendant Apodaca made independent expenditures during the election cycle running from
January 1, 2023 through December 31, 2024, that, when aggregated with all independent
expenditures made by Defendant Apedaca, exceed three thousand dollars ($3,000) in a non-
statewide election; an injunction compelling Defendant Apodaca to file disclosure reports
providing the name and address of each person who made contributions of more than two hundred
dollars ($200) during the election cycle running from January 1, 2023 through December 31, 2024
that were earmarked or made in response to a solicitation to fund independent expenditures and
the amount of each contribution, as required by NMSA 1978, Section 1-19-27.3(B)(3) and (C); an
injunction compelling Defendant Apodaca to make disclosures required by Section 1-19-27.3(D),
including the name and address of, and amount of each contribution made by, each contributor
who contributed more than a total of five thousand dollars ($5,000) during the election cycle to
Defendant Apodaca; civil penalties and forfeitures as provided by Section 1-19-34.6(C); and any
other relief the Court deems proper.

PRAYER FOR RELIEF
WHEREFORE, the State Ethics Commission requests the Court to enter relief as follows:

a. An order declaring that TNMP is a “political committee” as defined by the Campaign
Reporting Act;

b. Injunctive relief ordering TNMP, as a political committee, to comply with the
registration, filing fee, appointment, and reporting requirements of Sections 1-19-26.1 to
1-19-31, including disclosure of TNMP’s contributions and contributors under Section 1-
19-31;

11
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. Injunctive relief ordering TNMP to comply with the reporting requirements of Sections
1-19-27.3(B)(3), (C) and (D).

. Injunctive relief ordering Apodaca to comply with the reporting requirements of Sections

1-19-27.3(B)(3), (C) and (D).
Civil penalties allowed by Section 1-19-34.6(B) and (C),
Assessment of costs under NMSA 1978, § 34-6-40.1; and

. For such other relief as the Court deems just and proper.

Respectfully submitted: May 24, 2024,
STATE ETHICS COMMISSION

By: /s/ Jeremy Farris

Jeremy Farris

Walker Boyd
800 Bradbury Dr. SE, Suite 215
Albuquerque, NM 87106
(505) 827-7800
jeremy.farris@sec.nm.gov
walker.boyd@sec.nm.gov

12
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2 0
04138124 2:58:36 PIA Appmved $250.00 2 8.00°
04719724 2:58:32 PMApprovat Watkfiow {Centralized AR - Businass Ofice.  Mikah Tur $250:00 2 0.00:

L Approial Needed efzul) )
04110024 2:50,33 P14 Agprovsi WorkSow {Salev. Manager vResdy Dafaul] Jaff Berry $250.00 2 000
04719724 2:1 162 PM Ready fot approval. fevraidar fafenélia & §250.00 2 $20
03715124 2:06:6% P New ordet cranted SHBW brdery Michistie ¥ $0.00 D ReX:o

TSorted By, Bate]

L Troer 912827 38R Naw Mendion /New Bekitd JState Fol ¢ (D4MNEMR8 12954 PA sz of 4
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Ascount Executives

[Aecmurt EXaRINE

[Sules Ofice  [Saies Region Jsiér: Data? End Date

[Grasr % |

tichsiie Miller LALB  lzeal
Lt $h.  Stat  End  dnventory Code . Break StarBnd Time  Days

Stant OF Ordar - Enig O Order

Len Spols

100%

Oridnes Crders Rev; 2827384,
Al Qrdet 9: L i}
Product Dese: “State Pl issue: _
Sstimate: T KKOB-AM
Fight Dates: b42ded - g2 Primaty AE: Michells et
Dciginal Date / Rowi. 0410124 04730724, Salss Cifice: JAALB
Ordet Typer OENERAL, §alés Regiont Lots)
AYSHEY Naima: Néw Mexice Profect, The
Blying Contaci: N Bifing Type: Cast
Biting Contact: Jeff Apadace. . Biling Catendar: Datender
100 Wyorming Bivd NE Billing Gycles EOMESE:
Albunuetgue NAY 87113 Agency Commission: &%
) Advartiser Nams: New Mixico Psoject, The
Danograpiiie,. A5 64 , Nely Buainess Eag:
Proguet Clidest: ssHesPIOpositoRs: Advertizer Externat it;
ResrmueOpdedt DIR Agency Extarnal ID:
Revange Codé.  POL4SS Unk Codes Génars!
Revdrite Code 3 POL-STATE Dider Sepatation: 681500
Priatty: P08 .
Bifi #lan _ o . Totals } _
StatDate: 1&nd Date’ | 2 Spcts[Oross Ampunt TNatAsmopt | Moot o { #Spoteil  GroseAmount | NetAmounl | Reting)
camtizd 042228, 2 $250.00 Cosaspn0  AR2ued” S 2 EEES 525000 0K0
Totals: 2 $75000 $259.00 KT

Raté P RigType Spafs.  Amount

N 1 KKOBA O4/20723 OAT2Z/o8. M-F Prime CM 500 PM-808 OM Mvsseia 100 1 S12500P-10 0.00 NM 1 $25.00
o M- (5:00 PME0T PV}
1 spot aVE00 hrek- ‘ '
StedDdle  EngDale  Weekddvs  SpoteiWasK Rels  Ratig
VWeRle Q4IZA24  GEDERE  Mewven- i 313500 .00, . "
N ZSHORA 04RPRs U238 WA Prims ThM D00 PME00 PM - 100 1 C$12500P30 G.00 NM 3 532550
MF {5100 PG00 P
1 sbal st5.30 bresk
StanDale  EndDafe  Wedkdays Sootaitisel Rate  Raling
Vool 04/2224 U284 Rewemws o1 §12800 . 008
*Tax 1 Note! Alogquegue 7.825%, Totats 2 53800
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ISSUE (Non-candidate) ADVERTISEMENT
AGREEMENT FORM

|, Jeif Apadate . ey hereby request station time as follows: See Order for proposed

schedule and :‘harges Sae !nvczce for actual schedulg and charges.
Checl one:

Ad “communicates a massage relating to any political matter of national importance” by refering to

T (1)a iega!ly qualcf‘ed candidate for federal office; {2) an elaction 1o foders) office; (3) a nationa) ieg:siat:ve
isst oF public importasde (.g;, haalth cang Jogllation, IRS tx code, stey or{d) a po!mu&? watethat is the
subjact of controversy or discussion at the national level,

A4 doas NOT communicate 2 message relating to any'political matter f niationsl importance {e.g., relates
only to & state or fesal iswie),

Stiation time requested kiy: The New Mesico Project

Agencynamen e N
Address: 8100 Wymmng BldNE, M- an? Alpuiguerque; NM 67415
c:on sty Jeft Apadzca _ Phane wmber;aﬂmsa 915 | Emall Jaffapc@lcioud cam

Name of advémser/spoﬂsor {fist. eatsty % full iagai nams as dtsdcsad + the Federai Elsetion Commission ffor federai
committees} with no acmr;yms, parae mnst mateh the spansarship HD iu addh

Narn-g TNMP ina
Adcfess 8100 meﬁihg Blvd NE. N‘4-307 Aibuquerque NM 87113

(:ontac;y Jeffhpcydaca phgm nmhap 3194&8 9115 o ' _Emaﬂfd.éffaph@i’éld&&cém

e

R R L X R Y TN R T R R RARARAR) NI e

5 atmn_ uthqr;zeci'_ :

Lick AI.L chzef executw& off cer&, memhers of the executivé mmmsttee and the bca:d of dmctars or oﬁzer
governing group(s) of the advartisat/sponsor {Use separate page if necessary)

EETRNRNRVREC) FERER AR

anneunce th& ttme _'s paid for by such parsan o7 Efm_ L

Healthcare, Crime; Jobs:

By signing below, advertiser/spansur represants that thase listed shove are tHe Gnly executive officers, membsrs of the
grecutive camimittes and board.of e:irrectors or other gcwemsrg group(s}

If i rafers to a faderal candidatats) or federal election; st ALL of the fnﬁmng. ” _ A

Name{«s‘t of every cadlicute re’erred to: Hga{thcare Crime, Jobs

Qﬁ" ce(s; ss’aught by sud'a candadate{s} 0o acmnyms or ahhrm;ai;onsj Health Cél'&, Cnme, JDbS i

mate of e!ecticfs

Clearly identify EVER? poht=cai raatter of ristional importante feférred to in the [::] 7
ad {no- acronymal; vse separate page if necgssary:

Healthears, Crime, Jobs
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THIS STATION BOES NOT DISCRIMINATE OR PERMIT DISCRIMIRATION ON THE BASIS OF RACE OR ETHNICITY
IN THE PLACEMENT OF ADVERTISING.

The advertiset/sponsot agrizds to indemnify and hold harmiess the stationfor any damages or fiability, including reasonabile
attorney's fees, which may arise from the broadeast of the sboverequested adverisement(s): For the shove-reguesied
adl{s), the advertiser/sporisor siso agrees {o prepare #sdript; ranseriptor tepe, which will be-daliversd to the Qatign birthe
log doadlines outlined in the station’s disclosiire statement;

Advertises/Sponsor Station: Representative

__SiQr"za;ture: | | | | .S'i'g_na'tijrhf‘j '_ f}"}‘g/\w

Noes s goses | vames Brarpls. Komers
.;été_pf Redest m.Pu;ﬁh’a"mﬁdTifﬁ-'"-.-*1_}’}9!24 Date of Station Agreement to Sell ”ﬁmé: U/( CI'IJM‘/

Ad submitted to station? Yes [ INo ' Daleadreceived:
Noter Mast hava separate PB-12 forms far éach versian of the ad Gi.e,, for every ad with differing copy}.

dor rm e [R

I Snly one officer, axecutive committee member or-director s listed above, station should ask the advertiser/sponsor
in writing if there are any uther offiswrs, enecutive commities members or directors, maintain records of Inquiry and
updatesthis fare if addifonal oificers, members or directors are provided,

™ - caviar fopiuns & ebeinas

Dlsposition

E:j Accepred IN PART {o.g., ad not téctivad 16 deterfoing contenty
[ ] Rejected - provis reasein:

*Upload partisily acespited form, then promptly upload updated final fart when complets;

Date and rdture of follow-ups, ifany:

Canract §: Station Call Lettors:
......................................... KKOB

Est. & Station Lacation:

Stait snd End Dates:

R‘%&!&w

Upload ordey, this disdasure farm and invoice {or traffic system print-cut} or other material reflecting this trarsaction
to the OPIF o5 use this space to document schedule of time parchased, when spats actually aired, the rétes charged
and the classes of time purchased tincluding date, time, dlass of time and ressons for any makegoods or rehatas) 4y
attach separately. f station will not upload the actualtimes spots sired untl an'Tavaics i Geticrated, the neme of 4
.con:acé pe;:rson'who wan provide that information inynedistely should bé plkéed in the "Tarris aind Ditclosures” folder
in the OPIR
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DEI22024 £62i37 PAMUSer Comiment

:335.00 8§ 0.00

RECﬂﬁ! $H $3

0419724 .
| B42124 45157 PMCIA Spot statizs- <updated to Claared> 31, 8:4,:2:4, 1.3 Rachel Ce §5,335/00 45 £.00-
ish D4/R2IEE 3:24:33 PM Processet: <sayne process> Jefnier 3¢ $5,335:00 by 850
BA/22124 446,25 PR Approved _ Rachel s $5,335.00° 88 000
04722026 476,22 PMADDroval Werkflow [Céditraltieg AR » Bysinssé Office Raghet Ga. $5,335,00 #5 Q.00
_ -Approvat Neoded Defaulf — _
D4I22428 22731 EM Apgsroval Werkfloe {Sales Manager - Ready Delaufl] % Batry $5,3550 88 800
04122/24 32425 PM Roady for spproval rewpoltichl orde Midhsle & $5,435.00 85 ¢:00
Q4722124 34757 PM New order created <fiew otdet> Michelle I $0:00 ¢ 0.60
{€ited by: Datel
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Page 1o 2
ORDER
Ordors Order ! Rev:: 12832864
Al Didec & .
Ptodutt Dasg; Polifical lssue 2024 Fiimary
Estimate: KKOE-AM
Flight Dates: B4f25104 « DBI04IIA Primsry AE: Michalle Miller
Ooginal Date ¥ Reve  G4r82024 1 64204 Sales Office; La18 )
Goder Type: GENERAL - Sates Region: Local
Agency Name: Nevi Mexies Project, Tha
Buying Gonlact: '_ . . Billing Type: Cash
Billing Contact: Jolf Apodiie, Billing Galendar; Catondar®
8100 Wyoning Bivd NE. Bitiing Cycié: EOMEOC
Albuguergue, NI BTHS, Agency Carfimissier: 0%
Advertiser ‘Namae: New.Maxico Project, Tha
Démagraphice AZ5.54 . Neiy Business End:
Froduct Cosdes] Issues/Propusitions: " Advertiser Exisrnal i
Revenue Coded:  DIR Agency Extarat 10:
Revenye Code 2 POLISS Unit Code: Gererat
Rivedue Code 3: POL(S‘TA‘I‘E Quder Separalion. Gf};‘iﬁéi{}f}'
Briotiiy. P-100
Biit Plan Tolals
{StantBate” fendDae | #5pod [Cross Amolint [ Net Amburft” ] iMonth T i #Boois { ‘Gross :\mount 1 Nar Amcmnt | Rattag]
WO 04304, 23 53500 §usaE00  APE2024 A TTURTSEG T SIS ol
pso12a 05131124 52 $3,235.00. $3,23500  May024 52 $3,235.00 $3.23500 000
oen1Pe  06M04a 10 $565.00 $565.00  Vune 2024 _ 2 _sses.00 $56500 000
Totals ‘ TR SEIIBHC $57335.60 0.00
Accaunt Executives _ _ _ _
tACEOUNt Exaciive g_smejg-oﬁqg- [Sgles Region Start Bate [Eng Date | Order.% |
Michelie Mifier L-ALE. tocal Start OF Order « £nd OF Ordar - 100%:

tn Ch Stat  End  lventory Code Break ‘StartEndTime Days  Len Spots  Rate Pri. Rig Type Spots. . Amount.
N.1 KKDBA Q&/23524 USA224 W-F AM Deive’ CM Gax10g MIWTE-m 300 3 i512500P80 .00 w\nq 9 $1,12800
M '
StoriDate ErdDate Weskdays  SpoleWesk  Rale  Rating
Weel 0422024 0412824 ~TWTF=-~ 3 $125.00 0.00
Week 04i2924 'nﬁ?cam KT TR~~ 3 $125.00 0.00
Week: 0570574 05/1224  MIWTEw~ .3 $125.00. 0.60
N 2 KKOBA 04123124 05212824 M-FAM Drive®  CM BaAila MIWTF-- 380 2. $80.00P-50 mo‘uww 6 §540,00
M-F
StEatDale  EdDde  Weekdays: SpitsAVER. Rals  Bating.
Waek: Q442224 §4128/24  ~TWiFr—- 2 $90.00 008
Week: 04125724 0DIOSI24  SIWTE-- 2 Se0.po 8.0
Week; 05/U6/24  06/12/24  MIWTF-= 2. son.0d 0.9¢
N 3 KKOBA 04123724 §51224 M Sarp TGN 500 AM-1D00 AMMTYTES . 40D 2 S30.00R50 0.00 NN 6 STBO.00
_ ME £500 ANG-10:00 AN}
StertDste. End Date:  Waskdays SpalsAVesk Baly  Rating
Weel Q42234 0Q4i28034  <TWTFS> 2 88080 oy
Week: 04726124 00524 MTWTF=+ 2 $3.00 ¥l
Week:05/06724  D512/24  MTWTF»- 2 $20.00 eeg:
N 4KROBA 0472324 D128 #-F Ba:8p; €M 500 AM-S0:00 ARMTWT R 430 2 " §25. csp-se 0.0 NM g F0ed
RLF {5:00 AR08 AMY ]
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Case 1:24-cv-00652-WJ-LF  Document 1-2 Filed 06/26[24,.R208.30:0548

“Tax 1 Note! AluqUaIqus 7.625%.

TJotals

Page .2 of 2
Crder f Rev:: 128328.,55 AdvedisBr: Naw Maxizo Bigiect, The'
Alt Ordar #: Prodict Dege:  Polllidet tssas 2024 Primary KKORAR
Flight Dites: 04723124~ BSID424 Eétimate:
Lo. Ch  Stad _ End Inventaity Cods. Brigak StarfEnd Time Days  Lén Spots  Rate B RigType.Spois  Amount |
StarrDate M Watkdays ~ SpotsWesk™ ~  Rete- | Reting: '
Woek:04122/24  BA28i24  “TWtEa~ 2 $25.00 900
Woek: 04/29/24.  DS/0524  MYWTFs- 2 82580 0.00
Wéek: 05/100/24. 0512128 MTRhtE-~ I $.00- . .
N & KKOBA 04/22024 G524 14-F PM.Drive. ™M 3p7p MIWTE~- 130 3 senoors0  DOSNMY 9 720,00
M-F
Siant Date EncDdte  WeskBatis Soots/iNeck Rale  Rafing
Week:04)02/24  D4R824.  <TWIF-- 3 $80.00 0.00
Week: 042924 05705028,  HITWTF-~ 3 $80,00. .00
Weel: 05106124 03012024 MTWTF-- 3 §Ehon £.00 _ _
N .5 KKOBA 04/23/24: 05112/24 W-F 5adp. CM  XOOPM-B00 PV MTWTF-- 30 3 $40.00P-50 0.60 Nl 4 $360.03
ME {300 PMBOG P}
StatOdle EddDste Weskdays  SpolsiVeek  Rals  Rafiag,
Wieak: 04722124, oa!zam ~THTE~% o 3 sag0 0.00
Weak! 04/2924 0510824  MIWIF-- X $A0.00 0.60
Wogk: 05/06/24  05Hu24  MTUTF-- 3. 54090 _oge . e _
K 7 KKUBA 0553124 0604724 M-F AM Ddve N Bailde MTRTF-= 1000 1 $I25.00P-50 D.00.NMJ 4 350000
SiaitDale EhdDaté Weekdsvs:  SpoisiWesk- Rale  Rating
WeeKI 0513728 651524  WTWTF-- 1 "¢12500 6.00
Weelk 05/20/24 05128124  MrwyF<w 1t $928.00 .09
Wesi:0§/27/24  QBo224  MTUTR~»- 1 8255 0.0
. Weeki0RI0384  08M5R4  Miwewr— 1 812500 0.08 _ _ . .
N & KKOBA. 06/13/24 (604124 M—Ff\M Qiiva CiM 62103 METF-= 330 3 $90.00P-50 0.00 NM 4 5350700
1 e
StatDole  EndDate:  Woskdays SpolsANesk  Rate  Rating
WeBk: 05113124 05M%24  MIWTE-- 1 §80:00 046
Weaki 05720024 5128724,  MYUTF=- 1 89000 0.00-
Woek: US/27126  06/02084  MTWTF-~ § $90.00 Lefele
o Weoki0B0%Z4  0BIORZ4  MT----- 1 59000 0.0
N 9 KKOBA 05/12:24 D6/0424 MF 52-8p CM 500 AM-TOCOANMTUTE~- 00 2 $50.00P50° 0.00 N} 8 $240.00
M-F {5:00 AM~10:00 AN
_§igibate  EpdDate. Weskdavs  SpoteWeek  Rets  Ramg
Week:05/33124.  U8AB124  MTWIFS 2. $30.08 0.60
Week CRR0/24 05126724  MT9TF~- 2 5300 000
Week:0RZ7/24  gd/02/24, MTWI"F-—- 2 83000 a0
WeelGOROIE 060024, Birbe~as 2. $30.00 0.00 _
NIOKKOBA 054324 06/04:24 M.F 568p CM 600 AM-1000 AMMTWTF-~ 300 2 $2500P-50 -0.00 NKJ 8 820000
MF {5:00 AW-10:00 AN}
St Date. .Bnd Dato “Weskdays Spotsieek Rate. _Rsmng
Week: 06118724  05ASI24  MTWTE-- ° 2 $2500 4.00
Webk: 05720/24.  ORIZBIRG  MTHTF~~ 2 $2500. g0
Week! 08727124 050224 ¥OWTE-~ 2 82500 0.00
Week: 05/03/24°  0GI09/24  MT—-w~w 2 52500 .00 ‘ .
N 11 RROBA 05/13:24 0B/03/24  M-F PM Deive M Bpp MONTF-- 36 2 §80.00P-50 0.00 NM] 8 ‘5840.00
MF
- s EndDaly \Weskiays  SrofstWesk  Ras Rating
Wesk: 0811324 05M9%8  MTwIR-u 2 $Booo .00
Wesh 05/2024  OBIRG/24  MYWTF:< 2 58050 .00
Weiek: 05/27/28  P5:0%id  MIWTF~ 2 88000 .00
Week: 0803724 66/05/24  MT~ww--, ¥ $80.00 .00 _ .
N12KKOBA 051324 06RMI24 M-F Sa-fp CM  300PMSOGPM MTWTFE:~ 530 2 S40.00257 6.00 MW 8 532009
‘ ' NP . {3:00 PIE3I00 PM)
Sk End Dafe: Weokeays SbalsMieak Raly  Rafing
Waak: 0513724 SIHRy  MTWTR~ 2 34000 .00
Week: 05/20/24 osxzsm _’mrrp-- 2 54000 0.00
Waek: Q5/27124: 0610224 MR 2 $40.00 0.00
Week:08/03/24 060824 MT~~-iim 254000 0.6




Case 1:24-cv-00652-WJ-LF Document 1-2 Filed 06/26/24 Page 37 of 49
ISSUE {Nén-candidate) ADVERTISEMENT
AGREEMENT FORM

{, Jefl Apedace ) - hersby reguest station tirme s follows: See Order for propossd
schiedule and chargeés. See Invoice for actual schedule-and charges.
Check one;
7] Ad “comimuricates a message relsting 1o 2ry political mattéf of national imporiance™ by refering to
{1 aiegally qualified candidate for fedarl offics; (2) an election to federal offics; (2 national legilative.

ssue of publicimportancs (6.4, héalth care legislation, IRS tax code, ety or (4 a political st that 5 tha.

subject of controversy & discussian at'the national Jevel,

| Ad does NOT mmmanlcate a message telating to any political mitter &t fational importance (g, relates
* onlyto a state or local s}

Station time requested biy: Tne New Maxico Praject

2 Agency nafne: R L VN LN ANIS RN AN s e ru s s e ay Pisarsape A R GO
-Address; 8100 Wyoming Blvd NE, 44307 Aibuqygrqugi_.ﬁm B7113

Crtitact: Jeff Apodaca Phone number: 310488 0115 Ernall: Jelapo@iciotid.cam.

Naine of advertisot/sponsor (list entity's fall legal fisme us disclosed to the Federal Election Cominission Poc federai

committees] with no scronyms! name must match the sponsorship 10 In ad):

et

Address: 8100 Wyoring BIVG NE MA-307 Albuausraris, NM87113 : '
_ S wio ssaeris Email JeffapaBicioud.com

ARG A A St N danKed Van wis ve e s, X SLRURECINN

I b e

Contact: Jeff Apadaca

R i AN A e “

Phone numbet:

A : NANLN A e

uch person or entity.

Station fs authiorized 1o snnounce the tire 45 paid for by

List ALL chief executive officers; membars of the executive committee and the baard of diractors or othor
governing groupls} of the advertiser/sponser {Use separate page i necessmy):.

Healthcare,.Crime, Jabs
By signing below, adventissr/spansor represents thit those listed sbove are the: anly execistive officars, roémbers ot the

exkecutive committes and baard of dinztors or Sther governing group(sh o
i ad refers to a federal candidate(s) or fedara! election, list ALL of the following: | N/A

Namals} of every candidete referred 14 Healthcare, Crime, Jobis

Offiriels) sought by suc:h ;:éndidaté{s} {no acronyins o aisbrey 'ations};}.{ea;thca re, Crime; Jobs |

i revarian RIRCRPOE g

REETREN i, an AW S e - WA e i s e e et v

Date of election: _

G’!&aflyi&;a_f}ﬁ?y EVERY pélitical matte;_ a{né,z.s'anai}impoftéﬁce-:;éferred-to in the - J | [NM
ad {nd bcidnyms); useé seporate pageif necessaryr T

Healthcare; Crime,.Jobs

"DNM 49



Eiled 06/26/24_Page 38 of 49.

IN THE PLACEMENT OF ADVERTISING.

THIS STATION DOES NOT DISCRIMINATE OR FERMIT DISCRIMINATION ON THE BASIS OF RACE OR ETHNICITY

The advenisst#Sponsor agrees to indermnify and hold harmlass the station far any damages or Habifity, iscluding rezsorabile
attorney'’s fees, which may arse fiom the broadcast of the ahinve-requested aclverisement(s). For the shovéreguestsd
-ad(s), the advertisev/sponsay alst agrees 1o prépare a seipt, transeript or taps; which will be dalierad to the station’by the

tog dezdiines outinedin the station’s chisclosuse statement.

Advertiser/Spanhsor ) __ | Station Representative

Signatura:

ISig;‘z_atur'ef': | / bﬁ'}'{/{.ﬂ

Voo ¥,

Nagria: Joff Apadaca

Qa me; (g}"@}’?ﬁ’{ é{. @é}?’? Erp

Date-of Requestita Burchase Ad Time: 4119124 Daste 6f Station Agreemant to Sel} Time:

a5/

' A LR iy
Ad stbraittsd to station? [Zj‘(es . iNo Date ad receivad: i{ P NCIO P

Note: Must have sépirate PB-19 forms for each version of the ad {i.e., for every ad with differing copy).

i only ane officer, executive committee member or director is listed abave, station should ssk the adveniserfsponsor
i writing if there are any other officérs, executive committes members ordirectors, maintain récords of inquiry and

A Py s s I L s AR - N

update this form # eqi@_i_tiq'né}dﬁ?tzq,s’. menibars of directors are prmsif:?ed
___BES?O‘;_;QN: et . e e
v Accapted

"] Accepted IN PART fe.g., ad not raceived to determine contery*
1::‘ Rejected ~ provide reason:

*Upload partisfly sécepted forrn, then promptly upload updatad fina farm when complete..

(9830%0A || kkeE U soed

Date and nature of follow-ups, iF any:
Coritract #: ‘Statinn Call Lettars: Date Recelvati/Requésted:

Est, # Run Startsnd End Dates: ;

L 9B ~ (-G

Station Location:

PG 1 £GP

e {or traffic system print-

Upload ordér, this dméi&sure-‘-fa}rﬁ arzd iyl

.........

in the OPIE

: outy or other faaterial reflecting this transaction
to the OPIF or use this space to document schedidé &f time purchased, when spots actuslly siced, the rates charged
éhd the Elasses of tifne purchagad Eichuding date, time, class-of time and reagans for &ny meke-goods or rebates) oF
attach separately. i station will hot dpload tis actual Smes spots aired until an involca iy genersted, the name of a

contact person wino can provide that inférmastion immediately shiould be placed iri the “Terms and Disclosures®

foldér

DNM 50




1%cv-00652-wg LF Document 1-2 Filed 06/26/24 Page 39 of 49
Order #1 2832868 New Mexico../New Mexico./Politica

N L A4y

04;: 924

i Q422724 4:52:51 PAICHA Spat sfatys <updaled to Cleared> 2:4; i1, 42 Rachel Oz 3485050 8 0.00

| iny 0822428 4:20:25 PM Processed, <asynt wocesss Sheveta ! $3.860.00. 85 .00

04122124 3:18:20 PV Approved Rachat Oa £3,860,00 84 0.80.

Daf22ria §A5: 18 P Approvat Workliow [Centralizag AR Blisinéss Oftice. Radtiel Gs $3,860.00: 84 .60

o e . Appracal Neeed Defaull] . o .

04122124 31725 PM Apptaval Waorkfiow [Sates Manager - Ready Defau?j deff Barry’ $3;860.00 84, S.00.

Q4122124 33102 PM Reedy for angroval corractéd engths Michelle N $3,880,00 B 8.00

DA2DI24 321237 PM Ready for apprwal nevr poiilical order Michalls. v 'sasso 60 ] 0.0

BANRE24 2:07.67 PY New order cresled <néw ardir> - Michete ¥ $0.00 ] 6.00

_ {Sorted by: Baty

WIS R
REMZRT

Oroér MZEIRE: Nl Mgsica. IMew Mexito, iPollicol 7 {B402284 3:07:44 PrY DRIR'ST



Case 1:24-cv-00652-WJ-LF Document 1-2 Filed 06/26/24 Page 40 of 49

ORDER

Print Datd Gi22/34 150758

\

Page 1 oI\,

Ordors Ofdor/ Rev; y2832868"
Alt Oider #: o
Froduct Dese: Political lsgus 2024 Primvary
Extimate: ROBQ-FA
Flight Dates: 04123724 - OB04124 Primany AE: Mictied Milis7
Original Datp / Rev;  D4/207247 44 Sales Office: L-ALB
Order Type: GENERAL ' Sales Ragioi: Locol
Agancy Name: New Mexico Projéct; The
Buying Cortact: » ) Billing Type: Cash
Biling Conlact:. Jeff Apodaca _ Biling Calengag:. Caleagal
8400 Wyorririg Bva RE Biting Cyéss EOMWEOG:
Albuquerques, NM 87113 Agéncy Commission:. 0%
Advertiser Narme: Kew Hlaxico Projest, The
Demogtaphic: A2BB4. New Busiiéss End:
Prisduct Codess Issiies/Propdsitions Adveniser Extamal 10:
Revenie Coda 1: DIR Ageney, Extermst ID;
Revonus Code'2:  POLASS Unit Caite; Geaerel
Rovenua Code 3; POL-BTATE Cuder Separatics; Gl 15:00
Pelirity: P00
Bilf Plan o Tomls . .
[SartDate TEndDate | % Spots|Gross Aount | NetAmbont | [Woath | #Spots | Gross Amount | NelAmount | Ratng]
oaioize 0430724 Tio seasdn soe500  ARH 2024 1 9900 9900 0o
OsOiRe  0SH24 53 $2:365.00 seacsss  Mayaozs 83 5236500 $2366.00 0.0
oalGies 080424 12 $500.00. 1$500.06  JBne 2024 12 $500.00 $500.00  0.60
Totals 84 $5.560.00 $3.85000 000
Account Exdcutives.
tATeount Exerutive [Salea Office”  [Salot Region  {Stad Date/ Ed Dals: o jOrder % |
Nichelie Miller LALB Local §tart OF Ordar - Evig OFf Order: 100%
fn Ch  Start. End  invenfory Code Break StarlEndTime Days Len Spots Rate Pri RigType Spots  Amounl-
"NV KOBQ 03122124 DOT1228 ‘WAF AM Drive. TM  6a-10a WTWiRe= 108 2 §66.00P-50 0.00 NM] 6 $360.00
.. Starbale EadDste Weekdays  Spoisweek  Rald  Bating
Weelk: 042224 04128724  -TWIF-~ 2. 26500 0.00
Weel: 04)2024  08/0824  MYWTF-- 2 $6500 0,00
Weol 0S/08/24  DEI12I24  MTWIF-- Z__ §6500 0.09 . . o
N2 KOBQ 04/23124 05112024 M-F 5a-8p CM SO0 AM-1G:00 AMMTWTE-«  3:800 4 S4500P-50 00O NM} 12 $54000
_ o ME L (500 AMAI0:00AM)
StenDels EndOete Woekdays  Spolsfock  Bsle  Rating
Week: 04122124 Q4722824 FTWTF=~ ' 4 84500 2.00
Week D42024  0SI0GR4  MTWTE-~ 4 sa504 .00
WesKiODI08/24  O5HZI4  MTWTE-- 4 54500 000 i
N 3. KOBQ: 342324 05124 -F PM Dhive CM  2p-Tp MTWTE-~ 10D 2 88500050 0.00'NM & $360.00
M-F
StantDate EpcPois Weekdays  SooteWesk  Rate  Relliy
Wotk 42224 04824 ~TWTFw- 2 88500 000
Waek: 042024 USIE24  MTUTR-~ 2 38500 000
Week: 05/0824__ D6112/24  NMTWTF~= _ 2 56500 0,00 o
N 4 KOBQ B423/24 05112124 MWF Sa-8p CN 300 PM-BOD PM WTWTFL~ 200 4 $45,00P-50. 0.00 NME 312 $540.00
M-F (3:50 PI-8:00 PM}

DNM 52




Case 1:24-cv-00652-WJ-LF Document 1-2 Filed 06/26/24, Page 41049 o = 5.5
OrdaciRey: 12832861 Adweriiser;  New Wigxico Brojent, The -
Alt Qrdpr it . o S Paduct Dese Poiklcal issue J024 Fimary KOBOFM
Fiight Dates: 04733124 - D6IGAR4 Estimste:
tn Ch. . Stat  End  Inwenlosy Code Bréak Siam‘EndTJme Days Les Spote . Rale Pii Rig Tvpe Spots.  Amount
SERDae Epaome  Weatew  SPUaiesk | BAE . REmd - '
Wedk 04/22724 042824 ~TWTF-- 4 w4800 6,00
Week: 04/2tu24  05/0524  ROWTP-~w 4 §45.00 0.00°
Week:N5/08/23.  05[12124:  $TWTF— 4. -S45.00 000 . e _
N & KOBQ. 0513724 06044 MF AM Drive M. Ba-103 MONTFor 400 S6500P50 0.0 NMf 4 260,00
O ME '
BlatDaié. EpdDafe. Weskdavs SstsiNaek Rate:  Rating
Week: DE1324 019724  MTATF= 1 $65.00 050
wéek: DRZG2E  U526id.  NTHTRS- 1 Sé5eg 900
Week: 05727/24 060224  MTWTR~- i $es00 :60:
Weak: 06103724 0BIDR  MTw—soi t  '%85.00 800 .
N6 KO3 DSH324 D60AIZE BER 53»3;: ChE ~ 500 AM-1:00 AMMTH TR~ 100 $45.00P.50° V08 Nhﬁﬁ 12 $540.00
g {5:00 AN 1000 AN}
Statt Date. Weekdavs SpotsiWeek Rate:  Rafing
Wesk: 05713124 0549024  NIWTF-w 2 ganpo 000
Week: 05/20124°  OSI28024  MTWTR>« 3 500 ol
Weki05/27/24.  06/02/24  MIWTH~~ § M50 000
Week: 06/0373d.  DBIOW24.  WT=mmsn~ 3 548.00. .08 e _
N7 KOBQ 051324 (6/08/24 M-F 6a-8p Ci 5omm-mnommmp«- 30 $20:00P40- 500 K3 .8 £160.00
WF {SODAMAGCD AN
Stad Ogte EddDaté  Weekidays Sgotsieex Rife  Rating
Weekr 05/13124 05119724 m’»mf»— 2 Bago 0HC
Week, 05/20024-  USI28/24.  MTWTF== 2 000 800
Weski08/27:26  UB/02024.  MIWTF- 2 %000 0%
Weak: Go/0324  GB09I24 . MT-vmw- 2 8e00% 800 " -, g
N8 KOBQ 087124 06/04124 M-F:PM Drive: M 3p-7p: RIWTE-< 100 $85.00F:50 0.00 NN 8 8526.000°
MF
Steftiste EndDole  Weskdsys  SpotsWeek Rate  Rafiay
WeskIOIIINR-  D5/1BR4:  MIWTE-- 2 $6580 a:5Q
Week: 0672024 ‘0sizoreg  Miwire- 2 se5m 0.00
Week: 0512724 Q802024 MITWTE~w 2 $ésob 0.00
VWeEK: 05703024 (8109/24  WTwsews _ .2 8800, . .. D0
N'S KOBQ 031324 08:04124. M-F 63.8p SO 200 PSRN MIWFR=- {00 $45.00956 0.00 N & SIL0.00
) ME {3:00 P}A-8:00 PRty
StetDate EndDste  Weokdavs  Spotofeek  Refa  Ratiig
Wesek'-' 061324 05119024  MTWTF-- 2 $45.00 "0.60
20 OBI2BI24  MPWTF~~ 2 HE 0:00
Wesk:05/27/24 060224 MTWIF=- 2 M50 .00
Wiek: 06/03/04  DBIOORA  MT~iswn 2 84500 000
N10 KOBQ 05/13/24 06/04/23 M-¥ Sa-Bp CM 3 0GPVEICO P 1rwTF-- 130 $20.008-50 Q.00 N & $160.00
_ ME (:scoprfsoaPM} '
Stad ate: End Dafe  Wes) SpotsWesk:  Rata  Raling
Weeki05/13124  GSMANMRE MTWTESS ' S 2 ospes foa
Weei0B/20024  O5/26723.  MTWTHw~ 2S00 0.60
Wesk: 0827724 0BIO224  MTWTR-- 2 52000 £.00.
Week: 08/03/24  ORICO2S  MT=-n-s 2 S20.00 Q.00 s
“Tax 1 Note! Abuguenie 7.525%. Totals 84  $3,550.00
DNM 53




Case 1:24-cv-00652-WJ-LF Document 1-2 Filed 06/26/24 Page 42 of 49
ISSUE (Mon-candidate) ADVERTISEMENT

AGREEMENT FORM
§, Joff Apodaca , hereby request station time as follows: See Order for groposed
schedule and chargea See Invoice {or actual schedule and charges.

Chack one:

1 Ad “communivates & massage elating to any political matter of natiohal irpcttance” by refarring to
{Nis 3ega!§y fuialified candidate for federal offics; 12} an elertion to-federal offite; (3] 8 nationa) legilatve
issue. of prudlicinportancs (g, Mealth care fagislation, IRS tax code; ete ) or (8) 5 politieal sue thatisthe
snb;act of controversy or discussion at the national fevel

1 ad dags NOT cormrmunidate a message reluting te any politicsl matter of national imgsrtancs le.g., relates
anlyto & state o local issue).

5;;éti¢n tima requasted by: The New Mexico Projsct

(TR ORUUPIUINE SRR SRR

AQ*”‘Q’W@* e T e st R o
Adaress 8100 Wyommg vad 2\55 M@@? Aitzzsqa.erqua, NM 871 ?3 . ‘
Contaet: el Apatdca, th_;_;gmber 330 468 sms | Emaif Jeﬂapn@xczou:: com

Panis of adveﬂmfspmmr sy anbty‘s fall Jega! frame as disclosed to thé Federal Election Commiss&on Ifcr fadami
c&mmﬁﬁ w;th ne am;mzs name mxast matde the spmsarship Din; ad}

AR AN St e o B e e T NS FIA 8y g

Nan{a TNMP Inc _
Addfﬁss‘ ch Wyc}m«g Sivd NE M4~83)? Aitmucrque NM &7113 ' '
E ?ﬁoﬂs numb@y 31’3 423‘2 9'3 15 . » ﬁnﬁg;i Je’fcpo@ialc

MR A

.......

Stat;m is auﬂmmed w anr\ozmca t}‘:* tima a8 pa:d for by such peram of enmy

| List ALL chief executive officets, membars of the executive tommittee and the board of directors or other
‘governing groupls) of the advertiser/sponsor (Use separate page if necessary):

Healthcare, Crime, Jobs

By signing. hielow, schvertiserfsponsor represents that thass itsted above are the only exesutive officers, members of the
execuiive committae and board of directors or Sthier governing groupls).

#ad refers to s federaz candidatels) or federal slaction, list ALL ofthe fallowing: L

B e ) AR e AL AN AANAT ARARA RS VAR £ AR A

Namels) of svary candidate referred to; Hea ithca re, Crime, Jobs

Gf%” ce{s} sought by suz:n candsdate(s} {no acrenym.s of abbrevsatmns} Healthcare Cnme Jobs

- B aJ N g U OO O sensen e UAA A e S S VI

1 of eiewon

Cieari) zdermf) EV&RY miet;cai mazber of nat:onai importanr:e réfprredtoin the i - | NA .

adl {no acronyms); use saparate. page if necassary:

Healthcare, Crime, Jobs
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Case 1:24-cv-00652-WJ-LF _Document 1-2 Filed 06/26/24 Page 43 of 49
THIS STATION DOES NOT DISCRIMINATE OR PERMIT DISCRIMINATION ON THE BASIS OF RACE OR ETHNICITY
IN THE PLACEMENT OF ADVERTISING.
The adveriserfeponsor agrees 1o indermnify and hold harmriless the station for.any damages or fabiliy, ricluding _r_aasqmﬁié
sttomey’s fers, which may zrise from the broadeast of the sbove-requested advertisementis). For the ahoveveguested
adi), the advertiset/sponsor also agrees to prepare & soript, transcript-or tape, which will ks defiversd to the dationhy the
logy deadiinas nutlined in'ths station’s disclostire shatemant.

AdvsriisariSponsof Station Representitive
S . L
Signature: R Signature;/4

T8

g na s annnn A

......... : - 7 Prerrians f....‘ 6 4
_Nam_e: Jeﬁ' Amd - VW&L [\'j ¥ ’Z&V{)

Hame!

e P a eseraeananna

Date of Pemssst to Purchase Ad Timse:

Daté of Station Agreemant to Sefl Time: q .aa A

Adswbmitedtosiation?  [37 |ves | Ite

Note: Must hava separste PB19 forms for sach version of the ad f.e., for suery ad with differing copyl

Feeve e e A NAN e DR RCLIYTY

if only one officer, exécutive coromittes rmember or diricter is linted gbove, Statisn should ask the advertiser/Sponsar
iy writing i thera are any otber offizers, executive committés membérs or directols, maintain reconds of Inquiry and
update this form If additional officers; membiare or directors are provided.

PR A enhen sesedeent cACRRRER e 2 RS TS SARPARALS A ATAARRSARRRLT LT IS R LA ASRSA S b Da gue vee st

Disposition:
{77 accepred

P i Accepted 1N BART {e.g., ad riot reséived to.disterming coritent)*

[:::f Relected ~ provide reason:

*Upload partially accepted form, then prorepily upload updated final form when complete.

Datg and matuse oF follow-ups, ¥ s

Diate Recefled/Requasted:
ow o Lf*g!g) QGQ‘.:..,.-‘.‘.,.....u\:.,..‘..w,.....'..,....,-\.».:;...,.

Run Start and End Dates:

LY

Covtract #

A3258

Station Lotation:

BIDLGL €61 €. t.53

Uplozd order, this disclostre form and invaics for traffic system print-out) or othsr materi] reflscting this transaction
to the OPIF-or use this spece to documant schedsle of Yme purchased, when spots actually aired, the rates nﬁa‘rééd
and the classes of tima purchased {including date, time, class of Hma and reasons for BnY. mai&e.‘gjéédﬁ or rebates) or
attach separately. if station will not upload the actual times spots aired untl an invoics is generated, the nstha of 5
?9?‘:3%??;5011 wha can provide that Information immediately should be placed in the "Terms and Diselosures™ folder
in the OPIF ' '




KIRER
Order #12883%61 "New WMexice. /Now Tiexizo.. F’ﬁm fpage 44 of 49

" Q4032724 4:53:.47 PM Liger Comment: -34 '1' ga ,;?m 10706548 516,000 Rashet Ca $5,800.06 84
04/22/24 4:53:25 PM Pl i Edit Mode Rathsi Cy: §5,500.00 84 2,00
0423124 A:53:24 PMCIA Spai statug <ypdatet (0 Cleareds 2:1; 42, 111 Rachet Ca $5,500.00 84 B.OY
2 0412224 4.24:42 P Prassssed “aSYNe Process> Jenntter Ji $5,800.00 84 .0.08
U8122124.4:49:02 PY Approved: Rachgi G $5.800.00 84 (o9
04722124 4118:68 PM Approval WorkRow [Centislized AR - Bigiiess Qffice Rachet Cs $5,800.00 84 B.o0
L _ . Approval Needad Defayll)
B4722124.4:46:27 Pt Approval Workfinw [Seies Manager - Resdy Défauf] S84 Bary” $5:800.00 & 2.0
0412224 3:32:36 PM Ready for spproval coeried lengths Micticte b $5,800.00 84 8.00
O4fednes 326537 PMAppwva! Warkfiow [Baies Manager - Ready Defaut] Jett Rorsy $5.800,00 83 $.00
O41ER1Z4 3:2%:50 P1A Ready:tés dppiova o8 political ordét Micheliea v $4,800.00 84 .60
GRIZ20D% 2:48:56 PMINew fiidec created Copied from Order $12032888 tdickelis N $3.860.00 1 8,80
{Soried by. Data .

b Ordet #12832865: N Mexico. New Mexico. itiolitat . {04725/24 3:08:25 Pag) D ﬁaﬂj %!Ef




Case 1:24-cv-00652-WJ-LF Document 1-2 Filed 06/2§/24,..Pagig A39E49
ORDER

Page’ 1 of 2:

Drders Otder 1 Rev: 1263286C .
A2 Ondei , i
Brodsict Dese: Palitical lssue 2024 Pimaty
Estimate’ . KRSY-FM
Flight Dates. 04123124 - 06104124 Pamary AB: Michelle Miber
Originat Dato/Rev  QA2ie470822026 Seies Office: LA
Orfe Typs: GENERAL . _ . Sates Region: Loss)
ABondy Nathe! Now Mexizo Projstt, The
Buying Canfact, Biling Type: Cash .
Bifing Copfact! Jeif Apodacy Biiling Catenasr Calendar .
B100 Wity Blvd NE* Bilting Gyota: EQOMEQD:
Albiaiierdus; NV 87113 Agency Commission: 0%
Atvertiser Napie:. New Méxied Projest, The,
ﬂe_mﬂgfaphlc: A25.84 Nﬂw BUSiBE% End: ---------
Praduct Cdes? IsdussPropbsitions Atvédisir Extaimat iD;
Revenue Codel: DR, Agenty Bxtirial ID:
Revenua Odde 2 POLIBS' tnit o Geriaral
Reveaus Gode 3; POL-STATE Crdar Sépatation:- 00:15:00"
Prlariy: 2100
BPlan Towls -
[BletOas  [EndOste: | #SpotsiCrassAmounmt [NetAmount —1 fMonth Y #sm | “Gross Amotof | Net Amobnt. | Rafing|
0aDl4 | O43piEe 9B §1,640.00 154000 AR 0ZE o T STEA0T0 S BA000 00
osibi24  Oa3Y2e 8 $355006  $35%00  May 2024 53 525000 SISWOU 000
B o N B 50
AccountExeoutives
[Account Exeiive {Sales Office  [Seles Region  Biart Date /End Uale j Order % |
Michelie biiisr LA Logat Start OF Groier - End OF Ordor - 1p0%.
Ln Ch  Stad  Ehd  Inventory Code  Bréak SWEnd Time Deys  Len Spots:  Rale Pr RigType Spols  Amount
N { KRST -04/23i24 DB/12/24 M-F AN Dive CM 8asiba MIWTECS A 00. 2 10000050 O0C NM} B 300000
St Osle EndDalp  Weekdavs Spotsivesk. Rale  Rafing
Wesk: 0412224  D&/28024  ~TWTFw~ 2 $100.00 0.00
Waek:08720034 0505724  MTWTE~- 2 510060 0.00
Waek: Q806724 05712728 MIWTF- 2. Si0000 . 000 . L
N2 KRST 0412324 25/12024 M-F Sa8p CM 500 AM000 AWGEWTF-~ 00 4. $7T0.00P-50 000 NM] 12, 3Bsbbe
_ MF {&:00AM:10:00 AN}
StatDite EadDaly  Weekd SpotsiWeek  Rate  Raling
Weoak:D4/22/24 D482 <TiTEe- - 4 S7Q.00 8.00.
Week: 04220/24 0508724 RTRTF-- 4 857000 4.4
Waek: 05/06/24  05/12124  MTWIF~ 4 57000 oK. _
N'3 KRST 04123724 05112024 M-F PN Dive G 3p7p MYWrEest F06 2 S100.80P-R0 0,00 NM 6 $600.60
M-F
StatDate EngDate  Wookdays SudlsVvesk  Rate  Rovdg
Week: 05)23/24 04728024  ~TWIF— 2 $100.00 060
Week:04/28/24 080524 MBUTF-- 2 5100.08 508
ek 8106724 DBNZ24"  MTWTFw= 2 $i0000 . 040 -
N4 KRET 04032¢ O5HZR4 NF SaiBp CCM T 300 PRISBION PV MIWTE~ 1300 12 $840.00

WM

{2:00 PA-8:00 PMY

T ST0.00P50 000 _N_MI

DNM 57



Case 1:24-cv-00652-WJ-LF Document 1-2 Filed 06/26/24,..Pags 46.9549

Page 20of 2
Ordar? Rev:. 12832850 Adyeirtiser Nave Maxieo Projact, The
At Ordee 3 Prodict Dest:  Politicat lssie 2024 Prinary RRST-EM
Fiight Dates: QAR3124 - BBIG4IZ4 Estimate:
Ln Ch  Slag Ead  inveniory Code Break Slai¥End Time Days  Len Spotd  Rale® P Rig Type Spols  Amount:
' SlEkDale  EndDote | Glookoays | GDOWAVeRK | fter  Refing, -
Week-QU22028 0428124 ~TWIF-— 4 37000 08,00
Weex: 8420724 05005124  WTWTF~- 4 57000 0.80
Week: 0510624 0512124 . WIWTF-- 4 37060 3:00
N & KRST 0511324 85/04/24 MeF-AM Dive. W 6a-10a MTHTR<~ 100 1 B1000DPS0 QOO NME 4 340000
StaiDate EndDsta Weekdays Spoteieek Rate:  Hating
Weel: 05113124 051124  MTWTF-- 1 $i00.00 400
Weekﬂos:zom O5/28128  MTWTF~- 1 $IC0.L0 0.06
Week:05/27/24°  05002/24  MTWIF~~ 1 $9p0.00 g.00
Week:-06/13/24  030%ixd  Wi---—- 4 §100.00 [iXei2}
N6 KRST 0513724 0604/24 W Ha:dp- CM  SOCAMMGOOAMMETE=-. 100 3 S7000P50 000 MM 92 £840.06
ME {5;00 AM-10:00 AM)
Start Date  EndDate ShotsiWesk  Rate  Ralifa
Weak:D5f18/24  OB1924  STWTFE- 3 $T000 8,00,
Wepk; 05120/24°  D5126/24  MYWTR~~ 3 '§70.00 .00
Weako 05127724 0802124 MTuTR-~ 3 s700 040
 Week:06/03/24 060824 MTRewen 3 siooo 000,
K7 KRST 05M3i2d 06414724 Ba-F Sa:dp oM B00AM-1O00 AMSTWEF=- 430 T S2000P50. 0,00 NmE 8 $160.08
ME (500 AM10:00 AM)
StertDate EndDele  Wseekdays SpotsiWeek Rate.  Rating
Week: 05113824 O1gizd.  MIWTF-— 2 2000 008
Week:DB20I2S.  OB126/24  MTWTFe- 2 $2000 0.00.
Weh: O5/27/24  0B/0RI24  MIWTR=~ 2 $26.00 006
Wesk 0610828 0610824 M¥vwmn~ 2. Sz0.0t 400
N8 KRST GBH324 06/04/24 M-F eM Diive o Aprp MTWIE~~ 00 2 510000960 0.00 N 8 $800.60
SR
EndDate. Woekdays Spotsiask Fafe.  Rating }
ORG24, STWTF-- 2 S$1L0D0 040
0526/24.  SEWTF~= Z  $10000 000
06702124 mm:w 2 %%06,00 040
_ Week 06034 0S/0824  MTmmn- 2 §iLO6D 000
K'Q KRST 051324 08/04/24 MF5a8p CM 300 PM-8:03 PM STWTF-<  1:00 2 $IG.00R50 .60 NW 8 $560.00
™E X {300 PA-8:00 PM)
SistDate  EpdDate. VWoskgavs Spotsptesk Reler Rating
Weank: 0§/13/24  DB]1924  MTWTEx T2 SO0 g.00
VWeek: 05720024 O536)24  MTWTF«- 2 s70.00 0.0,
WaekiBEI2724  ON02/24.  MTWTF~~ g groqg 6.0
Week! 08/0304  §B/0Q/24  HY~2w-- 2 $70.00 0.00 _
N16 KRET 05M3124 D804 04F 5a:8p CM  .3.0D PM-B:00 PM MTWYF-- 36 2 5200050 490 NM a8 $160.00
ME {3:00 PM-8.00 PN
Stap Data EhdDate  Weekda Spatsieak: Rals  Rating N
Week: 05413724  DBIB/24  MTWTR-- 2 42000 .00
Waek: 05/20/24  US[28/24  MTWIF-- 2 82000 .00
Woek:05/27/24  DBIOI24.  MTWIF-~ 2 2000 o0
Week:DB/03/24 0809124 M—-—-- 2 beo 400,
“Tax 1 NoterAlbuguerque 7.628%.. Totals 84  $5.800,00
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Case 1:24-cv-00652-WJ-LF Document 1-2 Filed 06/26/24 Page 47 of 49
ISSUE fon-candidate) ADVERTISEMENT

AGREEMENT FORM,
[defidpodacs , hereby reqiest statith time as follows: See Order for propused
schedule and charges Ses !nvmce for actial schadule and tharges.

C‘.he-::k oney
| Ad "commuinicates # message relating to-aty political matter of national importance” by referting to
* (1)a legally qualified candidate for fedsral officel (2 an’ ‘alsction to fadaral offics; (3 a national !éga.!étm

issue of publicimportance {e.g., health care fegistation, RS tax code; efn); or-i4] a political issue that is the
subject of controversy or discussion at the nstional leval.

Ad does NOT communicatea message refating 1o any'political matter of national inpottancs le.g., relstes
ohly to astate-or lacal lsaus),

Station tima _raquesﬁed by: The New Mexico Praject

Agencyvame .
Addresg, 8?{]{1 Wyam;ng Bivd NE M4-307 Aihuquerque. NM 87113
Contact: Jeff Apodaca _ icne numhgr 310 488 91 15 ' Emati* Jeﬂapo@au!oud.wm

Name of advertiser/spansor (fist entity’s fuﬂ legal name as disclosed to tha Federal Election Commission {fer faderal
.cmnmsttaesz with no, acronyms* nama must maixzh the sponsomhxp iD in aé}

...........................................

Name: TNMP ne
Address 8100 Wyoming Bivd NE M4~3f3? Albuquerqué; N 87113,

.‘_gn{;acf‘ Jaﬁ'ﬁpsdaaa Phorie number 310 438 ‘-!1 '{‘) . Ema;{ Jeﬁana@fe&avd com

RORVIReY N

Station:is authorized 1o announce tha tzme as pa.d forty such parsan.or enuty

LxstALL chief executwe ﬁfﬁcers, members of the axecutive eomm;tme and the board of dimctoﬁs or nther
governing groupls) of the a&?erhmn’spcnsar {Use' separate page if nocessaryy:

Healthcare, Crime, Jobs

By signing balow, advertiser/syansor represants that those listed ahiove are the only sxective officers, members.of tha-
executive committes and board of d;rectors or other governing graupis}

------

lf ad mffers tox feds»:srai candidate{s} ar ‘Federa! éiection, l:st AlL of ti'ze foiiamng' - ; !E . I N/A

Name(«} of avery candwiate refarred m Haa;mgare, Cnme‘ Jobs

O YO e e e pdgenl Seeo ey QEEONY R VPP T PP OT R R SO P P TN P PN P ST PR P AR R by LR B3 4 N AR AR AR DI N AN N

Gﬁice{s} mught by stich candidate{s) {m‘.b acronyms or ahbrewatmns) Haa ithcare, Cnme Jobs

..... v AR 0 v - . . A A A AN A N YA SN

‘ ﬁate of e!ectmn

Claarly identify EVERY pchtm{ mratter of nitional im;mrtansa referred to iothe - ] bifa
ad {no acrenymé) Use separate page If Recéssany:. T

Healthcare, Crime, Jobs
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_Case 1:24-cv-00652:WJ-LF_Document 1-2. Filed 06/26/24 Page 48 of 49

THIS STATION DOES NOT DISCRIVINATE OR PERMIT DISCRIMINATION ON THE BASIS OF RACE OR ETHNICITY
1K THE PLACEMENT OF ADVERTISING:

The advertiser/spansar agreas to indemnify and hald harmldss the station Jor ary damages or liabllity, including regsonable
attornev’s fees, which may arise from the broadeast'of the abipve-requested adyartisement(s). For the aboveraquested
ad(s), the advertisei/aponsor also agress to prepate a scipt; ransssipt of tape, Wiich wil be delivered to the station by the
tog deadiings sutlined in the station’s disclosure statement.

Advertiser/Sponsor Station Representative
Signature: _ {Rﬁiwﬁ? Signa‘:ﬂfe/é{a’)d/w*

o Brende Diers
Date of Station Agreement to Sefi Time: Y AR 7

Narmw JefrApddaca

Date of Request-to Puschase-Ad Time: 4/15/24

Tves [ INe  Doteadreceivad: .. Yiax-avat

Note: Muost have separate PB-1% fofms for aach version of the ad {.¢., for every ad with differing copy).

Ad submitted tastation?

...... " AT cev- 0 esasos e ARSI TAS 140

ff only one officer, executive cornittes mérmber or director is listed sbove, station should ask the advartiserfsponsor
i wiriting if there are any other officers; executive committee fneidbars or directors, maintain racords of inguiry and
vipdate this form if additional officers, members or difectors are providad.

Disposttian

V| Accepted

D Accepted IN PART {o.g, #d Aot received té datermine content/*
E:] Rejircted « provide reasdr

*Uploed partislly accepted fom, then prormptly upload updated final form when complete.

Date aud naturé‘ of followwups, if any:

Comeactd: . | Shavion il Lettoss: Diste Regalver/Reguested:
JA838e LKD) o Yog a0
Est: s Station Loca’tigan: . Run Stert and Eﬁc’i-l_)a.tes:_ _

Pl g ek il Y93 ~ (- H 0P

Upload order, this disclosure form and invoics lor tiaffic dystefn print-out) of ather matetial reflecting this trapsaction
1o the OPIF or usethis space to dacument schedule of time purchased, when spots actually aired; the rates:charged
and theclasses of time purchased (including date, tite, cless of time and réasons for any maka-goods or rebates) of
attach separately. If station will not uplbad the actust times spotsaired until an fovoice is generated, the pame of 2
sontact parson who can provide that information immediately should be placed in the “Terms: and Disclosures” folder
it the QPIR-
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WJ-LF Docun%?{ 1-2 Filed 06/26/24 }
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iPage 49 of 49
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MIME-Version:1.0
From:cmecfbb@énmd.uscourts.gov
To:¢mecfto@nmeourt . uscourts.gov
Bece:

--Case Participants: A. Blair Dunn (abdunn@ablairdunn-esq.com, warba.llp.jaredegmail.com,
warba.llpe@gmail.com)

--Non Case Participants:

--No Notice Sent:

Message-Id:13156466@nmd.uscourts.gov
Subject:Activity in Case 1:24-cv-00652 State Ethics Commission v. TNMP, Inc. et al Filing

and Admin Fees Received
Content-Type: text/html
U.S. District Court
United States District Court — District of New Mexico

Notice of Electronic Filing

The following transaction was entered by Dunn, A. on 6/26/2024 at 11:54 AM MDT and filed on 6/26/2024

Case Name: State Ethics Commission v. TNMP, Inc, et al
Case Number: 1:24—¢v 2

Filer:

Document Number: No document attached

Docket Text:

Filing and Administrative Fees Received: $ 405 receipt number ANMDC-9422298 re [1]
Notice of Removal, filed by TNMP, Inc., Jeff Apodaca (Payment made via Pay.gov){Dunn, A.)

1:24—cv—00652 Notice has been electronically mailed to:

A. Blair Dunn &nbsp &nbsp abdunn@ablairdunn—esq.com, warba.llp@gmail.com,
warba.llp.jared@gmail.com

1:24—¢v—00652 Notice has been delivered by other means to:

State Ethics Commission
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MIME-Version:1.0

From:cmecfbb@nmd.uscourts.gov

To:cmecfto@nmcourt . ugcourts.gov

Bcce:

--Case Participants: Jared Robert Vander Dussen {(warba.llp.jaredegmail.com), Jeremy Daniel
Farris (jeremy.farrise@sec.nm.gov, jnh@fbdlaw.com), A. Blair Dumn
{abdunn@ablairdunn-esq.com, warba.llp.jaredegmail.com, warba.llp@gmail.com)

--Non Case Participants:

--~-No Notice Sent:

Message-Id:13156725@nmd.uscourts.gov
Subject:Activity in Case 1:24-¢v-00652-JFR-LF State Ethics Commission v. TNMP, Inc. et al

Add and Terminate Judges
Content—Type: text/html
U.S. District Court
United States District Court — District of New Mexico

Notice of Electronic Filing

The following transaction was entered on 6/26/2024 at 1:49 PM MDT and filed on 6/26/2024

Case Name: State Ethics Commission v. TNMP, Inc. et al
Case Number: 1:24—cv-! —JFR-

Filer:

Document Number: No document attached

Docket Text:

United States Magistrate Judge John F. Robbenhaar and United States Magistrate Judge
Laura Fashing assigned. (jg)

1:24—ev—00652—JFR-LF Notice has been electronically mailed to:

A. Blair Dunn abdunn@ablairdunn—esq.com, warba.llp@gmail.com, warba.llp.jared@gmail.com
Jeremy Daniel Farris jeremy.famris@sec.nm.gov, jnh@fbdlaw.com ,
Jared Robert Vander Dussen warba.llp.jared@gmail.com

1:24-cv—-00652-JFR-LF Notice has been delivered by fax to:

1:24—cv—00652—JFR-LF Notice has been delivered by USPS to:
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MIME-Version:1.0

From:cmecfbb@nmd.uscourts.gov

To:cmecfto@nmcourt . uscourts.gov

Bece:

--Case Participants: Jared Robert Vander Dussen (warba.llp.jaredegmail.com), Jeremy Daniel
Farris (jeremy.farris@sec.nm.gov, jnhefbdlaw.com), A. Blair Dunn
{abdunn@ablairdunn-esq.com, warba.llp.jaredegmail.com, warba.llp@gmail.com)

--Non Case Participants:

--No Notice Sent:

Message-Id:13156727@nmd.uscourts.gov
Subject:Activity in Case 1:24-cv-00652-JFR-LF State Ethics Commission v. TNMP, Inc. et al

Notice of Magistrate Judge Assignment (Text Only)
Content—Type: text/html

U.S. District Court
United States District Court — District of New Mexico

Notice of Electronic Filing

The following transaction was entered on 6/26/2024 at 1:50 PM MDT and filed on 6/26/2024

Case Name: State Ethics Commission v. TNMP, Inc. et al
Case Number: 1:24—cv— —JFR-LF

Filer:

Document Number: 2(No document attached)

Docket Text:

PLEASE TAKE NOTICE that this case has been randomly assigned to United States
Magistrate Judge John F. Robbhenhaar to conduct dispositive proceedings in this matter,
including motions and trial. Appeal from a judgment entered by a Magistrate Judge will be to
the United States Court of Appeals for the Tenth Circuit. It is the responsibility of the case
filer to serve a copy of this Notice upon all parties with the summons and complaint.
Consent is strictly voluntary, and a party is free to withhold consent without adverse
consequences. Should a party choose to consent, notice should be made no later than 21
days after entry of the Order setting the Rule 16 Initial Scheduling Conference. For e—filers,
visit our Web site at www.nmd.uscourts.gov for more information and instructions.

[THIS iS A TEXT-ONLY ENTRY. THERE ARE NO DOCUMENTS ATTACHED.] (jg)

1:24—cv—00652—JFR-LF Notice has been electronically mailed to:

A. Blair Dunn abdunn@ablairdunn—esq.com, warba.llp@gmail.com, warba.llp jared@gmail.com
Jeremy Daniel Farris jeremy.farris@sec.nm,gov, jnh@fbdlaw.com

Jared Robert Vander Dussen warba.llp.jared@gmail.com

1:24—¢cv—00652—JFR-LF Notice has been delivered by fax to:

1:24—cv—00652—JFR-LF Notice has been delivered by USPS to:
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MIME-Version:1.0

From:cmecfbb@nmd.uscourts.gov

To:cmecfto@énmeourt .uscourts.gov

Bee:

--Case Participants: Jared Robert Vander Dussen (warba.llp.jared@gmail.com), Jeremy DPaniel
Farrig {jeremy.farris@sec.nm.gov, jnhe@fbdlaw.com), A. Blair Dunn
{abdunn@ablairdunn-esq.com, warba.llp.jared@gmail.com, warba.llpe@gmail.com)

--Non Case Participants: Case Reassignment (caseassign@nmd.uscourts.gov}

--No Notice Sent:

Message-Id:13156756@nmd.uscourts.gov _
Subject:Activity in Case 1:24-cv-00652-~JFR-LF State Ethics Commission v. TNMP, Inc. et al

Refusal to Consent to Proceed Before a U.S. Magistrate Judge
Content-Type: text/html
U.S. District Court
United States District Court — District of New Mexico

Notice of Electronic Filing

The following transaction was entered by Dunn, A. on 6/26/2024 at 1:56 PM MDT and filed on 6/26/2024

Case Name: State Ethics Commission v. TNMP, Inc. et al
Case Number: 1:24—¢v— —JFR—

Filer:

Document Number: 3(No document attached)

Docket Text:

REFUSAL TO CONSENT to Proceed before a U.S. Magistrate Judge (Dunn, A.}
[THIS IS A TEXT-ONLY ENTRY. THERE ARE NO DOCUMENTS ATTAGCHED.]
1:24-cy—00652—-JFR-LF Notice has been electronically mailed to:

A. Blair Dunn &nbsp &nbsp abdunn@ablairdunn—esq.com, warba llp@gmail.com,
warba:llp.jared@gmail.com

Jared Robert Vander Dussen &nbsp &nbsp warba.llp.jared@gmail.com
Jeremy Daniel Farris &nbsp &nbsp jeremy.farris@sec.nm.gov, jnh@fbdlaw.com

1:24—¢cv—00652-JFR-LF Notice has been delivered by other means to:
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MIME-Version:1.0

From:cmecfbbeénmd.uscourts.gov

To:cmecfto@nmcourt.uscourts.gov

Bece:

--Cage Participants: Jared Robert Vander Dussen (warba.llp.jaredegmail.com), Jeremy Daniel
Farris (jeremy.farris@sec.nm.gov, jnh@fbdlaw.com), A. Blair Dunn
{abdunn@ablairdunn-esqg.com, warba.llp.jared@gmail.com, warba.llpegmail.com), Chief
Digtrict Judge William P. Johnson (wpjcmecfenmd.uscourts.gov)

--Non Case Participants: CM Specialists (cm_specialists@nmd.uscourts.gov)

--No Notice Sent:

Message-Id:13157150@nmd.uscourts.gov
Subject:Activity in Case 1:24-cv-00652-WJ-LF State Ethics Commisgion v. TNMP, Inc. et al

Notice of Judge Reassignment
Content—Type: text/html
U.S. District Court
United States District Court — District of New Mexico

Notice of Electronic Filing

The following transaction was entered on 6/26/2024 at 2:22 PM MDT and filed on 6/26/2024

Case Name: State Ethics Commission v. TNMP, Inc. et al
Case Number: i24—cv— ~WJ-

Filer:

Document Number: 4(No document attached)

Docket Text:

PLEASE TAKE NOTICE that this case has been reassigned to Chief United States District
Judge William P. Johnson as the trial judge.

Under D.N.M.LR-Civ. 10.1, the first page of each document must have the case
file number and initials of the assigned judges.

Accordingly, further documents filed in this matter must bear the case number and the
judges’ initials shown in the case caption and the NEF for this document. Kindly reflect this
change in your filings.

United States Magistrate Judge John F. Robbenhaar no longer assigned to this case.
[THIS IS A TEXT-ONLY ENTRY. THERE ARE NO DOCUMENTS ATTACHED.] (jg)

1:24—cv—00652—WJ-LF Notice has been electronically mailed to:
A. Blair Dunn abdunn@ablairdunn—esq.com, warba.llp@gmail.com, warba.llp.jared@gmail.com
Jeremy Daniel Farris jeremy.farris@sec.nm.gov, jnh@fbdlaw.com

Jared Robert Vander Dussen warba.llp.jared@gmail.com

1:24—cv—00652—WJ-LF Notice has been delivered by. fax to:
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1:24—cv-00652~WJ-LF Notice has been delivered by USPS to:
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STATE ETHICS COMMISSION,
Plaintiff,

V. Case No. 1:24-¢v-00652-WJ-LF
TNMP, INC., d/b/a “The New Mexico Project”;

and JEFF APODACA,

Defendants.

INITIAL SCHEDULING ORDER

‘This case is assigned to me for scheduling, case management, discovery, and other non-
dispositive motions. The Federal Rules of Civil Procedure and the Court’s Local Rules of Civil
Procedure will apply to this lawsuit.

The parties, appearing through counsel or pro se, will “meet and confer” no later than
Monday, August 05, 2024, to formulate a provisional discovery plan. FED. R. C1v. P. 26(f).
The time allowed for discovery is generally 120 to 150 days. The parties will cooperate in
preparing a Joint Status Report and Provisional Discovery Plan (“JSR”). Please visit the Court’s
website, www.nmd.uscourts.gov, to download the standardized Joint Status Report and
Provisional Discovery Plan form. The blanks for su ggested/proposed dates are to be filled in by
the parties. Actual dates will be promulgated by order of the Court shortly after the Rule 16
scheduling conference. Plaintiff, or defendant in removed cases, is responsible for filing the JSR
by Monday, August 12, 2024.

Good cause must be shown and the Court’s express and written approval obtained for any

modification of the dates in the scheduling order that issue from the JSR.
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Initial disclosures under FED. R. C1v. P. 26(a)(1) shall be made within fourteen (14) days
of the meet-and-confer session.

A Rule 16 scheduling conference will be conducted by telephone on Monday, August
19, 2024, at 2:00 p.m. Counsel shall call my AT&T toll-free conference line at 1-888-363-
4734 and dial access code 5407449 to be joined to the proceedings.

At the Rule 16 scheduling conference, counsel should be prepared to discuss discovery
needs and scheduling, all claims and defenses, the use of scientific evidence and whether a
Daubert' hearing is needed, initial disclosures, and the time of expert disclosures and reports
under FED. R. CIv. P. 26(a)(2). We also will discuss settlement prospects and alternative dispute
resolution possibilities and consideration of consent pursuant to 28 U.S.C.‘§ 636(c). Client
attendance is not required. All parties should review the Court’s webpage at:
https://www.nmd.uscourts. gov/content/honorable-laura-fashing, particularly noting the
Procedures Tab and linked Guidelines for Proposed Protective Orders and Phone Conferences (to
resolve minor discovery matters).

Plaintiff(s) shall serve a copy of this order on any parties that have been served but have
not yet entered an appearance and shall file a certificate of service with the Court documenting

such service. Plaintiff(s) shall serve a copy of this order on any parties not yet served along with

Aoz

Lauya Fashing V
Unitéd States Magistrate Judge

the summons and complaint.

! Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993).
2
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STATE ETHICS COMMISSION,
Plaintiff,

V.

No. 1:24-cv-00652-WI-LF

TNMP, INC. d/b/a “The New Mexico Project™;

and JEFF APODACA,

Defendants.

ENTRY OF APPERANCE
COMES NOW Jeremy Farris and Walker Boyd and enter an appearance on behalf of
Plaintiff State Ethics Commission in the above-captioned matter.

Respectfully submitted: June 28, 2024

By: /s/ Jeremy Farris

Jeremy Farris

Walker Boyd
800 Bradbury Dr. SE, Suite 215
Albuquerque, NM 87106
(505) 827-7800
jeremy.farris@sec.nm.gov
walker.boyd@sec.nm.gov
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CERTIFICATE OF SERVICE

1 hereby certify that on June 28, 2024, I filed and served a true and correct copy of the
foregoing on all counse] of record via filing with the CM/ECF filing system.

I further certify that on June 28, 2024, a true and correct copy of the foregoing was
emailed to the following counsel of record”

A. Blair Dunn

Jared R. Vander Dussen

400 Gold Ave. SW, Suite 1000
Albuquerque, NM 87102

(505) 750-3060
abdunn@ablairdunn-esq.com
warba.llp.jared@gmail.com

Counsel for the Defendants

By: /s/ Jeremy Farris

Jeremy Farris
800 Bradbury Dr. SE, Suite 215
Albuquerque, NM 87106
(505) 827-7800
jeremy.farris@sec.nm.gov

DNM 71



Case 1:24-cv-00652-WJ-LF Document 7 Filed 06/28/24 Page 1 of 15

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STATE ETHICS COMMISSION,
Plaintiff,

v.

No. 1:24-cv-00652-WI-LF

TNMP, INC. d/b/a “The New Mexico Project”;

and JEFF APODACA,

Defendants.

PLAINTIFF’S MOTION FOR REMAND AND ATTORNEYS’ FEES
AND COSTS UNDER 28 U.S.C. § 1447(c)'

Plaintiff New Mexico State Ethics Commission respectfully moves to remand this case to
the Second Judicial District Court, State of New Mexico, because the Court lacks subject matter
jurisdiction. The Commission’s well-pleaded complaint asserts state-law statutory claims only
and does not raise a scintilla of a federal issue. In this action, the Commission asserts three
statutory claims arising under New Mexico’s Campaign Reporting Act (“CRA”), N.M. Stat. Ann.,
§§ 1-19-25 to -37 (1979, as amended through 2024). See Ex. A. to Notice of Removal (“Compl.”),
19 36-57, filed Jun. 26, 2024 (Doc. 1-2). The Commission claims that Defendants violated the
CRA by failing to register as a political committee with New Mexico’s Secretary of State and by
failing to file required reports of its contributions and expenditures, either as a political committee
or, alternatively, as an independent-expenditure maker. See id. In its complaint, the Commission

seeks injunctive relief requiring Defendants to comply with the disclosure requirements that N.M.

! Pursuant to D.N.M.LR-Civ. 7.1, Plaintiff’s counsel contacted Defendants’ counsel to request
Defendants” position on this motion. Defendants’ counsel refused to provide a position and
instead threatened to challenge undersigned counsel with a Rule 11 motion for filing this motion
for remand. Ex. A, Eml. from B. Dunn, Counsel for Defendants, to J. Farris, Counsel for Plaintiff
(Jun. 27, 2024). Undersigned counsel therefore believes this motion is opposed.
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Stat. Ann. § 1-19-29 (2019) and NM Stat. Ann. § 1-19-31 (2019) impose on political committees
or, alternatively, to disclose information relating to their independent expenditures as N.M. Stat.
Ann. § 1-19-27.3 (2019) requires. See Compl., Prayer for Relief; see also Ex. B, Mot. for Prelim.
Inj., State Ethics Comm’n v. TNMP, Inc., et al., D-202-CV-2024-04341 (2d Jud. Dist. Ct., Jun. 24,
2024). The Commission’s CRA claims are not federal claims, and whether Defendants violated
the CRA does not turn on the resolution of any question of federal law.

Moreover, this matter is thoroughly a state concern: Defendants, a New Mexico domestic
nonprofit corporation and a New Mexico citizen, made advertisements supporting at least 15
candidates for New Mexico legislative offices in the 2024 New Mexico primary and general
elections. The Commission, a New Mexico constitutional agency, duly enabled by the New
Mexico Legislature, filed a civil action to enforce the disclosure proviéions of New Mexico’s
campaign finance reporting statute—a law at the core of New Mexico’s sovereign power to
regulate its own elections. The New Mexico courts are well able to decide alleged violations of
New Mexico’s CRA and any constitutional defenses that persons subject to the CRA’s
requirements might raise. This action, therefore, does not require the advantages inherent to a
federal forum, especially in light of the “sensitive judgments about congressional intent, judicial
power, and the federal system” incumbent upon the Court when “exploring the outer reaches of
[28 U.S.C.] § 1331.” Merrell Dow Pharm., Inc. v. Thompson, 478 U.S. 804, 810 (1986); accord
Morris v. City of Hobart, 39 F.3d 1105, 1111 (10th Cir. 1994).

This case is well beyond the “outer reaches” of federal question jurisdiction: no
jurisdictional ground supports Defendants’ removal. Furthermore, Defendants noticed removal
two days after the Commission filed a motion for preliminary injunction to compel Defendants’

lawful disclosure before New Mexico’s November 5, 2024 general election. See Notice of
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Removal, filed Jun. 26, 2024 (Doc. 1). Defendants removal therefore was objectively
unreasonable. Accordingly, the Commission moves not only for remand but also for an award of
attorneys’ fees and costs. See 28 U.S.C. § 1447(c). In support of its motion, the Commission
states as follows:
BACKGROUND

In the months before New Mexico’s June 4, 2024 primary election, Defendant TNMP made
advertisements supporting candidates seeking election for eight House districts and seven Senate
districts. See Compl. ] 19-33. Yet, Defendant TNMP neither registered as a political committee
nor filed any reports of its contributions and expenditures relating to those advertisements. See
Ex. 2 to Ex. A, Aff. of Mandy Vigil, Election Dir. Office of the Sec’y of State (June 21, 2024).
Indeed, Defendant Apodaca has maintained that TNMP is not required to disclose its donors,
despite the 2019 amendments to the Campaign Reporting Act that clearly require such disclosure
and despite recent pronouncements of the United States District Court for the District of New
Mexico that “[d]isclosure requirements are ‘even more essential and necessary to enable informed
choice in the political marketplace following Citizens United’s change to the political campaign
landscape with the removal of the limit on corporate expenditures.’” Rio Grande Found. v. Oliver,
No. Civ. 1:10-cv-01174, 2024 WL 1345532, at *19 (D.N.M. Mar. 29, 2024) (quoting Free Speech
v. Fed. Elec. Comm’n, 720 F.3d 788, 798 (10th Cir. 2013)). Consequently, the Commission
demanded that TNMP comply with the CRA’s basic requirements. TNMP refused, and the
Commission filed a civil enforcement action in New Mexico’s Second Judicial District Court
against Defendants to compel their compliance with the CRA. In its complaint, the Commission
asserted three alternatively pleaded claims: (i) that Defendant TNMP violated the CRA’s

registration and disclosure requirements for political committees under NM. Stat, Ann. §§ 1-19-

DNM 74




Case 1;24-cv-00652-WJ-LF Document7 Filed 06/28/24 Page 4 of 15

26.1 (2021), 1-19-29, and 1-19-31; (ii) that Defendant TNMP violated the CRA’s disclosure.

requirements for independent expenditures under § 1-19-27.3; and (iii) that Defendant Apodaca
violated the CRA’s disclosure requirements for independent expenditures under § 1-19-27.3.

After the Commission filed suit, Defendant Apodaca publicly stated that TNMP will
continue to make its campaign ads beyond the New Mexico primary election and into the general
election.? Because of Defendants’ continued refusal to make the required disclosures, see Ex. 2
to Ex. A, Aff. of Mandy Vigil, on June 24, 2024, the Commission filed a motion for a preliminary
injunction to compel Defendants’ statutorily required disclosures before the November 5, 2024
general election. Two days later, on June 26, 2024, Defendants improperly removed the case to
federal court. Because the Court does not have jurisdiction for this matter, the Commission now
moves for remand of the case to state court.

ARGUMENT

I The Commission’s well-pleaded complaint presents no claim arising under federal
law and no substantial federal question that would ground the Court’s jurisdiction,

“Federal courts are courts of limited jurisdiction; there.is a presumption against removal
jurisdiction, which the defendant seeking removal must overcome.” New Mexico ex rel. Balderas
v. Monsanto Co., 454 F. Supp. 3d 1132, 1138 (D.N.M. 2020) (Johnson, C.J.) (citing Martin v.
Frankiin Capital Corp., 251 F.3d 1284, 1290 (10th Cir. 2001)). “It is well-established that statutes
conferring jurisdiction upon the federal courts, and particularly removal statutes, are to be narrowly
Office Depot, Inc., 420 F.3d 1090, 109 construed in light of [the federal courts’] constitutional role
as limited tribunals.” Pritchett v. 4-95 (10th Cir. 2005) (alteration added). “Federal courts,

therefore, are to strictly construe removal statutes and to resolve all doubts against removal.”

2 Ex. B, Mot. for Prelim. Inj., 2 (citing The TJ Trout Show, Jeff Apodaca, 96.3 KKOB, at 13:28
(Jun. 11, 2024), https://www.newsradiokkob.com/tj-trout/).

4
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Trujillo v. Reynolds, No. CIV 07-1077 JB/RLP, 2008 WL 2323521 at *2 (D.N.M. Jan. 17, 2008)
(citing Fajen v. Found. Reserve Ins. Co., 683 F.2d 331, 333 (10th Cir. 1982)). “The removing
party bears the burden of establishing the requirements for federal jurisdiction.” Id. (citing Martin
v. Franklin Capital Corp., 251 F.3d 1284, 1290 (10th Cir. 2001)).

Defendants cannot carry this burden. Defendants incorrectly say that removal is proper
under 28 U.S,C. § 1441(a) because the Court has subject matter jurisdiction under 28 U.S.C. §
13312 See Notice of Removal § 6, at 2. The Tenth Circuit has clearly stated the test to determine
whether this Court can exercise jurisdiction under § 1331;

[T]o find jurisdiction under 28 U.S.C. § 1331, two conditions must
be satisfied. First, a question of federal law must appear on the face

of plaintiff’s well-pleaded complaint. Second, plaintiff’s cause of
action must either be (1) created by federal law, or (2) if it is a state-

? Defendants do not argue there is-any other basis for federal jurisdiction. See Notice Removal
2-7, at 1-2. A survey of other bases of federal subject matter jurisdiction confirms none apply:
First, this Court lacks diversity jurisdiction because the parties are non-diverse. See 28 U.S.C. §
1332(a). Second, the Commission did not file a class action, and 28 U.S.C. § 1332(d) does not
apply. Finally, preemption is not a basis for federal jurisdiction. Defendants removed this case
before filing an answer and have not raised a preemption defense; even if they had, “the general
rule [is] that a federal defense does not authorize the exercise of federal-question jurisdiction.”
Nicodemus v. Union Pac. Corp., 318 F.3d 1231, 1236 n.5 (10th Cir. 2013). Moreover, this general
rule’s “very limited exception,” which is based on complete preemption, does not apply in this
case. Id.; ¢f Metro. Life Ins. Co. v. Taylor, 481 U.S. 58, 63-64 (1987) (“Congress may so
completely pre-empt a particular area that any civil complaint raising this select group of claims
is necessarily federal in character.”). Congress has enacted no law that remotely (much less
completely) preempts New Mexico’s campaign finance reporting statute, which is applicable only
to New Mexico’s elections. See N.M. Stat. Ann., § 1-19-26(N) (2024). Relatedly, Congress
created no federal cause of action that supplants the cause of action that is created by N.M. Stat.
Ann., § 1-19-34.6 (2021). See Dutcher v. Matheson, 733 F.3d 980, 986 (10th Cir. 2013) (“The
existence of a potential federal cause of action . . . may not be viable because it is preempted by a
federal law—but only if federal law provides its own cause of action does the case raise a federal
question that can be heard in federal court.”) (citation omitted); United Ass’'n of Journeymen &
Apprentices of Plumbing & Pipe Filling Indus. of U.S. & Canada, Local No. 57 v. Bechtel Power
Corp., 834 F.2d 884, 890 (10th Cir. 1987) (reversing district court and holding that plaintiffs’ state-
law claims “are not preempted by § 301 of the LMRA, and the district court therefore lacked
Jurisdiction under 28 U.S.C. § 1331”). For example, there is no such cause of action in the Federal
Election Campaign Act that preempts state campaign finance disclosure laws and related state-law
causes of action. See 52 U.S.C. § 30101 ef seq.

5
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created cause of action, its resolution must necessarily turn on a

substantial question of federal law. A court examining whether a

case turns on a [substantial] question of federal law [must] focus on

whether Congress evidenced an intent to provide a federal forum.
Nicodemus v. Union Pac. Corp., 318 F.3d 1231, 1235-36 (10th Cir. 2003) (alterations original)
(emphasis added) (quotation marks and citations omitted), opinion reinstated in part, Nicodemus
v. Union Pac. Corp., 440 E.3d 1227 (10th Cir. 2006); see also Caterpillar, Inc. v. Williams, 482
U.S. 386, 392 (1987) (finding federal question jurisdiction where “a federal question is presented
on the face of the plaintiff’s properly pleaded complaint”) (citing Gully v. First Nat’l Bank, 299
U.S. 109, 112-113 (1936)). In this case, neither condition is met,

A. The Commission’s complaint asserts no federal claim and the resolution of the
Commission’s state-law statutory claims do not necessarily turn on the
resolution of any substantial federal question.

On its face, the Commission’s complaint neither asserts any federal claim nor raises any
issue of federal law. ““[W]hether a claim ‘arises under’ federal law must be determined by
reference to the ‘well-pleaded complaint.”” Nicodermus, 318 F.3d at 1236 (alterations original)
(quoting Merrell Dow Pharms. Inc. v. Thompson, 478 U.S. 804, 808 (1986)). Defendants even
concede that the Commission “asserts claims against Defendants ‘to compel TNMP’s compliance
with the Campaign Reporting Act.”” Not. of Removal, § 5 (quoting Compl. § 7).

Looking to the complaint, the Commission asserted CRA claims against TNMP for
violating the statute’s registration and disclosure requirements for political committees, see Compl.
99 3642, and, alternatively, for violating the statute’s disclosure requirements related to
independent expenditures, see Compl. § 43--49. The Commission’s first claim that Defendants
are in violation of the CRA’s registration and disclosure requirements for political committees

requires proof that Defendant TNMP is, in fact, a political committee. That showing requires three

elements: (i) that TNMP is an association of two or more persons; (ii) that TNMP received more
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than $5,000 in contributions or made independent expenditures of more than $5,000 in the current
election cycle; and (iii) that TNMP’s primary purpose is to make independent expenditures. See
N.M. Stat. Ann. § 1-19-26(U)(4) (2024) (defining “political committee™); see also Ex. B, at 4-7
(explaining that the Commission has a substantial likelihood to prevail on its claim that TNMP is
a political committee). The Commission’s second, alterative claim is that Defendant TNMP, even
if it is not a political committee, violated § 1-19-27.3. This claim requires the Commission to
prove that TNMP made aggregate independent expenditures in excess of $1,000 in a nonstatewide
election yet failed to report contributions made in response to a solicitation to fund independent
expenditures. See Compl. ] 43—49; see also § 1-19-27.3; N.M. Stat. Ann. § 1-19-26(Q)(3) (2024).
None of the elements of the Commission’s two, alternatively pleaded CRA claims against TNMP
necessarily depends on the resolution of a substantial question of federal law.

Defendants also say that the Commission asserts claims “against Defendant Apodaca for
statements he made to the press.” Not. of Removal, § 5 (citing Compl. 47 5, 19, 22-24, 28,34 &
35). Looking to the well-pleaded complaint, the Commission also pled an alternative count,
pursuant to New Mexico Civil Rule 1-008(E)(2) NMRA, against Defendant Apodaca for failing
to report independent expenditures as required by § 1-19-27.3, which, again, requires a showing
that Defendant Apodaca made aggregate independent expenditures in excess of $1,000 in a
nonstatewide election yet failed to report contributions made in response to a solicitation to fund
independent expenditures. The Commission’s allegations of Defendant Apodaca’s statements to
the press are relevant to making that showing, as well as to proving that TNMP is, in fact, a political
committee with the primary purpose to make independent expenditures. Nothing about the
evidentiary weight of Defendant Apodaca’s statements to the press necessarily tums on a

substantial question of federal law or otherwise supports removal jurisdiction. Cf. Anne Arundel
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Cnty., Maryland v. BP P.L.C., 94 F.4th 343, 351 (4th Cir. 2024) (citations omitted) (affirming a
district court’s remand orders and explaining “‘[s]tate courts routinely hear libel, slander, and
misrepresentation cases involving matters of public concern’ even though all such cases implicate
federal constitutional issues.”). Whether Defendant Apodaca’s public remarks regarding his and
TNMP’s activity is evidence supporting one or more elements of the Commission’s CRA claims
is simply not a federal question, and the evidentiary weight of Defendant Apodaca’s remarks does
not necessarily turn on any substantial question of federal law. As such, there is no federal question
jurisdiction supporting removal. See Nicodemus, 318 F.3d at 1235-36 Moreover, Defendants’
implication that § 1331 confers jurisdiction for any state-law claim that is supported by a
defendant’s public remark not only ignores the applicable standard, it also ignores the Tenth
Circuit’s guidance that § 1331 should be “narrowly construed in light of [the federal courts’]
constitutiopal role as limited tribunals.” Pritchett, 420 F.3d at 1094-95.

Nor do Defendants attempt to explain in their Notice of Removal why the merits of the
Commission’s CRA registration and reporting claims necessarily tum on the resolution of any
(much less a substantial) question of federal law. See Not. of Removal, ] 5-7, at 2. Defendants
only say the Commission “asserts claims arising implicating [sic] the exercise of rights protected
by the U.S. Constitution” and that the Commission’s “state law claims are based on Defendants’
exercise of rights protected by the United States Constitution[.]” Id. ] 6-7, at 2. Tellingly,
Defendants fail to note which questions of federal constitutional law are in dispute, much less how
the resolution of the Commission’s CRA claims (in contrast to any of Defendants’ defenses) turns
on those federal questions. They do not, and Defendants thus fail to meet their “burden of
establishing the requirements for federal jurisdiction.” Trujiflo, 2008 WL 2323521 at *2 (citations

omitted),
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Accordingly, in view of its well-pleaded complaint, the Commission asserts no federal
claim and none of its New Mexico statutory claims necessarily depends on the resolution of a
question of federal law.

B. Defendants’ anticipated federal constitutional defenses to the Commission’s
state-law claims and Defendants’ anticipated federal counterclaims do not
confer federal-question jurisdiction.

Defendants’ anticipated federal constitutional defenses do not support § 1331 jurisdiction.

When Defendants say that the Commission “asserts claims arising implicating [sic] the exercise
of rights protected by the U.S. Constitution” and that the Commission’s “state law claims are based
on Defendants’ exercise of rights protected by the United States Constitution,” Notice of Removal
17 67, at 2, they do not establish that the Commission’s CRA claims necessarily turn on a
substantial question of federal law. Instead, Defendants merely preview their First Amendment
defense to the Commission’s CRA claims. But “[i]t is well settled that ‘[a] defense that raises a
federal question is inadequate to confer federal jurisdiction.”” Nicodemus, 318 F.3d at 1236
(quoting Merrell Dow, 478 U.S. at 808). “Federal-questiolrll jurisdiction is not present ‘even if the
[federal] defense is anticipated in the plaintiff’s complaint, and even if both parties admit that the
defense is the only question truly at issue in the case.”” Id. (quoting Franchise Tax Bd. of Cal. v.
Constr. Laborers Vacation Tr. for S. Cal., 463 U.S. 1, 14 (1983)). Accordingly, Defendants’
suggestion of a First Amendment or other federal constitutional defense to the Commission’s state-
law claims does not confer federal-question jurisdiction. See, e.g., Anne Arundel Cnty., 94 F.4th
at 351 (citations omitted) (affirming district court’s remand order and concluding “““[t]he First
Amendment issues in these cases are not necessary elements of the local governments’ state;Iaw

claims: they are (constitutional) defenses . . . [a]nd to establish federal-question jurisdiction, “[i]t
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is not enough that federal law becomes relevant by virtue of a defense,” even if it is “anticipated in

the plaintiff’s complaint™’).

Defendants also anticipate one or more federal counterclaims. See Ex. A, Eml. from B.

Dunn, Counsel for Defendants, to J. Farris, Counsel for Plaintiff (Jun. 27, 2024). But it is well

established that federal counterclaims do not provide a basis for removal jurisdiction. -See, e.g.,

Vaden v. Discover Bank, 556 U.8S. 49, 60 (2009) (“Nor can federal jurisdiction rest upon an actual

or anticipated counterclaim. We so ruled, emphatically, in Holmes Group, 535 U.S. 826. Without

dissent, the Court held in Holmes Group that a federal counterclaim, even when compulsory, does

not ‘arising under’ jurisdiction.”); see also Topeka Hous. Auth. v. Johnson, 404 F.3d 1245, 1247

(10th Cir. 2005) (citations omitted) (“Absent circumstances not present here [i.e., application of

the complete-preemption doctrine], a case may not be removed to federal court solely because of

a defense -or counterclaim arising under federal law.”); Federated Towing & Recovery, LLC v.

Praetorian Ins. Co., 283 F.R.D. 644, 669 (D.N.M. 2012) (citing Vaden, 556 U.S. at 60) (“Parties

asserting or defending against even federal claims cannot necessarily litigate those claims in

federal court in all instances, such as when there is a federal counterclaim but no basis in the
plaintiff’s complaint for a federal court to exercise subject-matter jurisdiction.”); Wright, Miller,
et al,, 14C Fed Prac. & Proc. Juris. 3d § 3722 (Rev. 4th ed.). Accordingly, Defendants’

" anticipated federal counterclaims do not support removal.

C. A federal tribunal is neither necessary nor, under principles of federalism, the
proper forum to decide the Commission’s state-law statutory claims seeking
injunctive relief to enforce compliance with state-law campaign finance
disclosure requirements.

Even if the Commission’s complaint implicated an issue of federal law—which it

manifestly does not—there is no issue that is sufficiently substantial to justify the Court’s exercise

of jurisdiction. “[TJhe Supreme Court has ‘forcefully reiterated’ that district courts must exercise

10
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‘prudence and restraint’ when determining whether a state cause of action presents a federal
question because ‘determinations about federal jurisdiction require sensitive judgments about
congressional intent, judicial power, and the federal system.”” Trujillo, 2008 WL 2323521, at *6
(quoting Merrell Dow, 478 U.S. at 810); accord Morris, 39 F.3d at 1111; see also Merrell Dow,
478 U.S. at 813 (“[T]he mere presence of a federal issue in a state cause of action does not
automatically confer federal-question jurisdiction.”); Nicodemus, 440 F.3d at 1232 (“It is by now
axiomatic that ‘federal jurisdiction demands not only a contested federal issue, but a substantial
one, indicating a serious federal interest in claiming the advantages thought to be inherent in a
federal forum.””) (quoting Grable & Sons Metal Prods., Inc. v. Darue Eng’g & Mfg., 545 U.S.
308, 313 (2005)).

The prudential analysis that the Supreme Court emphasized in Merrell Dow confirms that
there is no sound reason for the Court to attempt to exercise federal-question jurisdiction. Here, a
New Mexico constitutional agency filed a civil action in New Mexico state court against a New
Mexico nonprofit corporation and a New Mexico citizen to compel their compliance with a New
Mexico statute, contained within New Mexico’s election code, requiring disclosure of
advertisements related to elections for New Mexico legislative offices. A state’s regulation of its
elections—including its regulation of disclosures related to advertisements seeking to influence
state and local elections—is a traditional part of a state’s sovereignty. Sugarman v. Dougall, 413
U.S. 634, 647 (1973) (quotation marks and citation omitted) (*“[T]he Framers of the Constitution
intended the States to keep for themselves, as provided in the Tenth Amendment, the power to
regulate elections[.]”); accord Burdick v. Takushi, 504 U.S. 428, 433 (1992) (citation omitted)

(recognizing “that States retain the power to regulate their own elections”).

11
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It is axiomatic that state courts are competent to decide disputes arising from the
application of state statutes. See, e.g., McKesson v. Doe, 592 U.S. 1, 5, (2020) (citation and
(iuolation marks omitted) (“Our system of ‘cooperative judicial federalism’ presumes federal and
state courts alike are competent to apply federal and state law,”). It is equally axiomatic that state
courts are fully competent to decide federal constitutional defenses to state-law claims, including
defenses grounded in the First Amendment. Bd. of Cnty. Commissioners of Boulder Cnty. v.
Suncor Energy (U.S.4.) Inc., 25 F.4th 1238, 1267 (10th Cir. 2022) (quoting Tafflin v. Levitt, 493
U.S. 455, 458 (1990)) (identifying “a tenet of dual sovereignty—that state courts ‘have inherent
authority, and are thus presumptively competent’ to address federal issues, including federal
defenses”). Viewed from the Sandia crest, this case does not require ““‘the advantages thought to
be inherent in a federal forum.”” Nicodemus, 440 F.3d at 1232 (quoting Grable & Sons, 545 U.S.
at313).

Whether Defendants violated New Mexico’s CRA does not depend on any question of
federal law, much less a substantial one. Accordingly, the Court lacks subject matter jurisdiction
and, therefore, should remand this action to state court. See § 1447(c) (“If at any time before final
judgment it appears that the district court lacks subject matter jurisdiction, the case shall be
remanded.”).

IL. In remanding this case to state court, the Court should award the Commission
attorneys’ fees and costs under 28 U.S.C. § 1447(c).

Under § 1447(c), Plaintiffs are entitled to attorney’s fees and costs that Defendants’
objectively -unreasonable removal has caused. “Section 1447(c) permits the district court to
‘require payment of just costs and any actual expenses, including attorney fees, incurred as a result
of the removal.” Aguayo v. AMCO Ins. Co., 59 F. Supp. 3d 1225, 1250 (D.N.M. 2014) (citing §

1447(c)). “The appropriate test for awarding fees under § 1447(c) should recognize the desire to

12
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deter removals sought for the purpose of prolonging litigation and imposing costs on the opposing
party, while not undermining Congress’ basic decision to afford defendants a right to remove.as a
general matter, when the statutory criteria are satisfied.” Martin v. Franklin Capita;’ Corp., 546
U.S. 132, 140 (2005). This Court may impose costs and fees in “those cases in which the removal
was objectively unreasonable.” 4guayo, 59 F. Supp. 3d at 1250 (citing Garrett v. Cook, 652 F.3d
1249, 1254 (10th Cir. 2011) (“[Clourts may award attorney’s fees under § 1447(c) only where the
removing party lacked an objectively reasonable basis for seeking removal.”).

In this case, fees and costs are warranted because removal was objectively unreasonable.
Defendants had no basis, much less an objectively reasonable basis, to remove this case to federal
court and cause the Commission to prepare and file this motion for remand. First, the Defendants
make scant efforts in their notice to meet their burden to overcome the presumption against
removal. See Notice of Removal, ] 5-6. Second, the Commission’s claims are obviously state-
law, statutory claims the resolution of which does not turn on any federal quéstion. Third, it is
well-established, hornbook law that the presence of a federal defense to a plaintiff’s state-law claim
is not grounds for removal. See Merrell Dow, 478 U.S. at 808 (citing Louisville & Nashville R.
Co. v. Mottley, 211 U.S. 149 (1908)); see aiso 14C Fed. Prac. & Proc. Juris. § 3722 (“Nor can the
federal issue appear for the first time in the defendant’s answer, by way of defense.” (citations
omitted)). Fourth, it is equally well-established, hornbook law that a federal counterclaim (much
less an anticipated federal counterclaim) is not grounds for removal. Vaden, 556 U.S. at 60
(citation omitted); see also 14C Fed. Prac. & Proc. Juris. § 3722 (“Neither is it sufficient for the
federal issue to enter the case through a counterclaim asserted by the defendant.” (citations
omitted)). Fifth, the Defendants removed the matter two days after the Commission moved for a

preliminary injunction in state court, in which the Commission seeks to obtain Defendant’s

13

DNM 84



Case 1:24-cv-00652-WJ-LF Document 7 Filed 06/28/24 Page 14 of 15

lawfully required disclosure before the November 5, 2024 general election. With respect to
whether Defendants’ removal was not objectively reasonable, this is an easy case, not an edge
case. Compare Sant v. Liberty Mut. Ins. Co., et al., No. 2:21-CV-00251-WIJ-SMV, 2021 WL
3022130, at *6'(D.N.M. July 16, 2021) (Johnson, C.J.) (granting motion for fees under § 1447(c)
where defendants had no objectively reasonable basis for seeking removal), with Pub. Emps. Ret.
Ass’n of N.M. v. Clearlend Sec., No. C1V 11-0931 JB/WDS, 2012 WL 2574819, at *35 (D.N.M.
June 29, 2012) (granting motion to remand but denying motion for fees, explaining that “[w]hile
the Court finds that the PERA is-an arm of the state [and thus not a citizen for the purposes of
diversity jurisdiction], the Court cannot say that it was objectively unreasonable for the Defendants
to argue that the PERA was not). There being no reasonable basis for removal and an objectively
unreasonable basis for removal, costs and fees are warranted.
CONCLUSION
The Court has no subject matter jurisdiction over this case. There is no basis that supports

Defendants’ improper removal. The Commission has incurred both costs associated with this
motion to remand and unnecessary delay in obtaining the equitable relief it seeks. The delay
matters because the New Mexico voters have an interest in the judicial resolution of the requested
injunctive relief before the November 2024 general election. The Commission, therefore,
respectfully requests that the Court not only remand the case to New Mexico’s Second Judicial
District Court, l;ut also award attorney’s fees and costs associated with this motion.

Respectfully submitted: June 28, 2024

By: /s/ Jeremy Farris

Jeremy Farris

800 Bradbury Dr. SE, Suite 215

Albuquerque, NM 87106
(505) 827 7800

jeremy.farris@sec.nm.gov
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CERTIFICATE OF SERVICE

I hereby certify that on June 28, 2024, I filed and served a true and correct copy of the

foregoing on all counsel of record via filing with the CM/ECF filing system.

I further certify that on June 28, 2024, a true and correct copy of the foregoing was

emailed to the following counsel of record”

A. Blair Dunn

Jared R. Vander Dussen

400 Gold Ave. SW, Suite 1000
Albuquerque, NM 87102
(505) 750-3060

abdunn@ablairdunn-esq.com
warba.llp.jared@gmail.com

Counsel for the Defendants -
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By: /s/ Jeremy Farris

Jeremy Farris
800 Bradbury Dr. SE, Suite 215
Albuquerque, NM 87106
(505) 827-7800

jeremy.farris@sec.nm.gov
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From: abdunn ablairdunn-esq.com

To: Eards. Jeremv, SEC; warba llp jared@gmail.com

Cez Ballou, Amy, SEC

Subject: [EXTERNAL] Re: SEC v. TNMP, et al., No. 1:24-cv-00652-W)-LF: request for position on motion
Date: Thursday, June 27, 2024 4:05:22 PM

clicking on links or opening attachments.

give you a position under 7.1 without more basis for remand offered.

Respectfully,

A. Blair Dunn, Esq.
WARBA, LLP
505-750-3060

To be clear I am specifically going to challenge you with a Rule 11 motion and that I can't

From: abdunn ablairdunn-esq.com <abdunn@ablairdunn-esg.com:

Sent: Thursday, June 27, 2024 4.01:30 PM

To: Farris, Jeremy, SEC <Jeremy.Farris@sec.nm.gov>; warba.llp.jared@gmail.com
<warba.llp.jared@gmail.com>

Cc: Ballou, Amy, SEC <amy.ballou@sec.nm.gov>

Subject: Re: SEC v. TNMP, et al., No. 1:24-cv-00652-WI-LF: request for position on motion

Jeremy 1 think that is at best premature given that we have Constitutional defenses (federal
question) and our counter claims will include both Section 1983 and NM Civil Rights Act
claim as we stated in the notice. Filing such a motion unless you want to do a better job
explaining your borders on a frivolous filing.

Respectfully,

A. Blair Dunn, Esq.
WARBA, LLP
505-750-3060

From: Farris, Jeremy, SEC <Jeremy.Farris@sec.nm.gov>

Sent: Thursday, June 27, 2024 2:00:17 PM

To: abdunn ablairdunn-esq.com <abdunn@ablairdunn-esq.com>; warba.llp jared @gmail.com
<warba.llp.jared@gmail.com>

Cc: Ballou, Amy, SEC <amy.ballou@sec.nm.gov>

Subject: SEC v. TNMP, et al., No. 1:24-cv-00652-W)-LF: request for position on motion

Dear Counsel,

Pursuantto D.N.M. Local Rule 7.1(a) please provide your clients’ position on a motion for
remand.

Sincerely,
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Jeremy Farris, DPhil, J.D.

Executive Director

New Mexico State Ethics Commission
800 Bradbury Dr. SE, Suite 215
Albuquerque, NM 87106
www.sec.state.nm.us

(505) 490 0951 (mabile)
jeremy.farris@sec.nm.gov
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KATINA WATSON
: CLERK OF THE COURT

COUNTY OF BERNALILLO

SECOND JUDICIAL DISTRICT

STATE ETHICS COMMISSION,

Plaintiff,
V.

No. D-202-CV-2024-04341
TNMP, INC. d/b/a “The New Mexico Project”;
and JEFF APODACA,

Defendants.

PLAINTIFF’S MOTION FOR PRELIMINARY INJUNCTION AND
MEMORANDUM IN SUPPORT!

“Disclosure requirements are ‘even more essential and necessary to enable informed
choice in the political marketplace following Citizen United”s change to the political campaign
Iéndscape with the removatl of the limit on corporate expenditures.”” Rio Grande Found. v.
Oliver, No. Civ. 1:10-cv-01174, 2024 WL 1345532, at *19 (D.N.M. Mar. 29, 2024) (quoting
Free Speech v. Fed. Elec. Comm’n, 720 F.3d 788, 798 (10th Cir. 2013)). Given this necessity,
Plaintiff State Ethics Commission respectfully requests a preliminary injunction requiring
Defendant TNMP, Inc. (“TNMP”) to register as a political committee with the secretary of state
and to file reports of its contributions and expenditures, as required by the Campaign Reporting
Act (“CRA”), NMSA 1978, Sections 1-19-25 to -37 (1979, as amended through 2024),

BACKGROUND

Defendant TNMP has solicited contributions and made substantial expenditures
supporting candidates for elected office in New Mexico. As such, the CRA requires TNMP to
register with the secretary of state and disclose its contributions and expenditures. Because New

Mexico voters have a right to know who funds independent expenditures seeking to influence

! Pursuant to Rule 1-007.1 NMRA, the Commission has determined that this motion is opposed. While counsel for
defendants have yet to enter an appearance in this matter, the Commission, through undersigned counsel, sought the
concurrence of Defendants via publicly available email addresses for Defendant Apodaca.
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their votes, the Commission demanded that TNMP comply with the CRA’s basic requirements.
See Ex. 1, Correspondence from J. Farris to J. Apodaca (May 15, 2024). TNMP reﬁsed, and the
Commission filed this lawsuit to force disclosure. See Compl. (filed May 24, 2024). TNMP
continues its refusal to make required disclosures. See Ex. 2, Aff. of Mandy Vigil, Election Dir.,
Office of the Sec’y of State (June 21, 2024) (establishing that TNMP has neither registered with
the secretary of state nor filed a required report of contributions and expenditures). Yet, ina
recent radio interview, Defendant Apodaca confirmed that TNMP will continue to make its dark-

money campaign ads beyond the primary election and into the general election:

INTERVIEWER: So are you guys done, now? Are you going to
continue?

APODACA: Oh no, we’re going to continue.

INTERVIEWER:  Because I heard the ads last week.. . . Are we going
to hear from your group going forward to the general
[election]?

APODACA: Absolutely. And in the future.

Ex. 3-A, The TJ Trout Show, Jeff Apodaca, 96.3 KKOB, at 13:28 (June 11, 2024),
https://www.newsradiokkob.com/tj-trout/.? A preliminary injunction is necessary to effectuate
the CRA’s requirement that political committees, like TNMP, disclose basic information about

who is funding their advertisements to influence New Mexican voters, before they vote.

ARGUMENT
To obtain a preliminary injunction, “a movant must show that ‘(1) the [movant] will
suffer irreparable injury unless the injunction is granted; (2) the threatened injury outweighs any
damage the injunction might cause the [adversary]; (3) issuance of the injunction will not be
adverse to the public’s interest; and (4) there is a substantial likelihood [movant] will prevail on
the merits.”” Lujan Grisham v. Romero, 2021-NMSC-009, § 20 (alterations original) (quoting
LaBalbo v. Hymes, 1993-NMCA-010, § 11, 115 N.M. 314). All four factors support a

2 Exhibit 3 is a disk containing all of the audiorecorded interviews referenced in this motion (in .mp3 format) and all
of TNMP’s radio advertisements (in .wav format) referenced in this motion. The Commission will provide the
Court with a disk containing the audio exhibits contemporaneous to the filing of this motion, and the Commission
provided Defendants with disks containing the audio exhibits concurrently with the service of this motion.

2
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preliminary injunction requiring TNMP to register as a political committee with the secretary of
state and to file required reports of its contributions and expenditures.
L The Commission will suffer irreparable harm in the absence of injunctive relief.
Absent a preliminary injunction, the Commission will suffer irreparable harm. A state
agency generally suffers an irreparable injury where it is prevented from effectuating the statutes
it is tasked to enforce.® Similarly, where the threatened harm “would impair the court’s ability to
grant an effective remedy, there is a need for preliminary relief.” 11A Wright & Miller, Federal
Practice and Procedure, § 2948.1 (3d ed. 2013). The Commission has the constitutional and
statutory authority to ensure compliance with the CRA, including the authority to commence a
civil action seeking a “permanent or temporary injunction.” NMSA 1978, § 1-19-34.6(C)
(2021); see ailso N.M. Const., art. V, § 17(C); NMSA 1978, § 10-16G-9(A)(1) & (F) (2021).
Defendant TNMP has solicited contributions and made independent expenditures supporting
candidates in the 2024 primary and general elections, yet openly refuses to report its
contributions and expenditures. TNMP’s refusal violates the CRA and frustrates the law’s basic
purpose to require information regarding who seeks to influence New Mexicans’ votes. Absent a
preliminary injunction, Defendants will deprive New Mexicans of their right to know who, by
funding TNMP’s independent expenditures, seeks to influence their votes in the 2024 primary
election and the 2024 general election, irreparably harming the Commission’s (and the Court’s)
ability to remedy Defendant’s violations of the CRA. That harm “cannot be compensated” and,
therefore, 1s necessarily irreparable. See Orion Tech. Res., LLC v. Los Alamos Nat. Sec., LLC,

2012-NMCA-097, § 31 (citation omitted).

3 See N.-M. Dep't of Game and Fish v. U.S. Dep 't of the Interior, 854 F.3d 1236, 1255 (10th Cir. 2017) (“Any time a
State is enjoined by a court from effectuating statutes enacted by representatives of its people, it suffers a form of
irreparable injury.” (quoting Maryland v. King, 567 U.S. 1301 (2012)); Planned Parenthood of Greater Texas
Surgical Health Servs v. Abbott, 734 F.3d 406, 419 (5th Cir. 2013) (recognizing “the irreparable harm of denying the
public interest in-the enforcement of its laws.”); ¢f. also Starbucks Corp. v. McKinney, No. 23-367, 2024 WL
2964141, at *11 (U.S. June 13, 2024) (Jackson, J., concurring) (“In the context of the NLRA, permitting an alleged
unfair labor practice to reach fruition and thereby render meaningless the Board’s remedial authority is irreparable
harm.”) (quotation marks and citations omitted).
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II. There is a substantial likelihood the Commission will prevail on the merits.

The Commission is substantially likely to succeed on the merits of its claim that
Defendants violated the CRA by refusing to register as a political committee and to report their
contributions and expenditures. A “political committee” is “an association that consists of two
or more persons whose primary purpose is to make independent expenditures and that has
received more than five thousand dollars ($5,000) in contributions or made independent
expenditures of more than five thousand dollars ($5,000) in the election cycle.” NMSA 1978, §
1-19-26(U)(4) (2024) (emphasis added). Under the CRA, a political committec must appoint a
treasurer, file a statement of organization with the secretary of state, pay a $50 filing fee, and,
during an election year, make several reports of all contributions received and expenditures
made. See NMSA 1978, §§ 1-19-26.1 (2021), 1-19-29 (2019) & 1-19-31 (2019). Defendant
TNMP is a political committee.

A. Defendant TNMP is an association consisting of two or more persons.

TNMP is a domestic nonprofit corporation with three directors: Defendant Apodaca,
TNMP’s president; Ron Marquez, TNMP’s vice president; and Robert James Montoya, TNMP’s
secretary. See Ex. 4, TNMP Inc., N.M. Sec’y of State, Corporations Div., at 2, (retrieved May 1,
2024). TNMP and its directors and officers are an association of two or more persons.

B. Defendant TNMP has received more than $5,000 in contributions or made
independent expenditures of more than $5,000 in the current election cycle.

Defendant TNMP has received more than $5,000 in contributions. On April 17, 2024,
TNMP received a $15,000 contribution from NM NAIOP PAC, which NM NAIOP PAC duly
reported as an expenditure in its required filings. See Ex. 5, NM NAIOP PAC Second Primary
Report, at 2, Office of the Secretary of State (May 13, 2024). Moreover, Defendant Apodaca has
publicly stated that the New Mexico Project received “close to $1 million” in contributions. See
Ex. 6, New Mexico Politics with Joe Monahan (Apr. 24, 2024),

https://joemonahansnewmexico.blogspot.com/ (“Apodaca says the group has already raised
‘close to $1 million,” all from within the state.”); see also Ex. 3-B, Bob Clark Show, The New
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Mexico Project, 96.3 KKOB, at 11:30 (May 1, 2024), https://omny.fm/shows/the-bob-clark-

podcast/the-new-mexico-project (“Let me make this very clear: We’re raising money, we’ve

done some good raising money, we’ve collected probably half of what we need to raise.”); id. at
13:08 (“All the money we’ve raised is from local industries, local New Mexicans, and local
individuals from New Mexico. One hundred percent of the money we’ve raised is from New
Mexicans, right, whether it is industries, businesses or individuals.”).

While NM NAIOP PAC’s report is conclusive of the monetary-threshold element for
being a political committee, TNMP has also made independent expenditures of more than $5,000

in the current election cycle. Under the CRA, an “independent expenditure” is

an expenditure that is . . . (3) made to pay for an advertisement that:

(a) expressly advocates the election or defeat of a clearly identified
candidate or the passage or defeat of a clearly identified ballot
question;

(b) is susceptible to no other reasonable interpretation than as an
appeal to vote for or against a clearly identified candidate or ballot
question; or

(c) refers to a clearly identified candidate or ballot question and is
published and disseminated to the relevant electorate in New
Mexico within thirty days before the primary election or sixty days
before the general election at which the candidate or ballot question
is-on the ballot[.]

NMSA 1978, § 1-19-26(Q)(3) (2024). An “advertisement,” in turn, “means a communication
referring to a candidate or ballot question that is published, disseminated, distributed or
displayed to the public by print, broadcast, satellite, cable or electronic media, including
recorded phone messages, or by printed materials, including mailers, handbills, signs and
billboards . ...” NMSA 1978, § 1-19-26(A) (2024). Considering TNMP’s website, radio
advertisements, and Facebook advertisements, TNMP has made in excess of $5,000 in

independent expenditures supporting its preferred candidates.

To further its primary objective to “educate moderate Latino voters on the best candidates
to vote for,” Defendants made expenditures to launch TNMP’s website.

5
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https://thenewmexicoproject.com/ The website mainly consists of a “Priority Candidates” page,
in which TNMP “identified key state and county races as strategic priorities, where our influence
can sway pivotal outcomes and shape the future political landscape of the state,” pointing to
eight (8) candidates for election to House districts and seven (7) candidates for election to Senate
districts.*

Next, TNMP has paid at least $10,000 to Cumulus Media to place radio advertisements
from April 22, 2024 to June 4, 2024 with KKOB-AM (2 spots), KRST-FM (84 spots), KOBQ-
FM (84 spots), and KKOB-FM (85 spots).’ In the memo field of its check to Cumulus Media,
TNMP’s own stated purpose of the payment was for “Radio Ad — Primary,” reinforcing the point
that its expenditures were made for a “political purpose” and therefore were subject to reporting
under the CRA.® These radio advertisements urge New Mexico voters to “vote for the moderate
candidate that will support our needs™ and directs voters to “[v]isit thenewmexicoproject.com or
on Facebook for candidates who share our values.” Ex. 3-C to 3-F, TNMP Radio
Advertisements; see also Ex. 3-B, Bob Clark Show, The New Mexico Project, 96.3 KKOB,
21:04 (May 1, 2024), https://omny.fm/shows/the-bob-clark-podcast/the-new-mexico-project

(“The radio commercial just ran. We’re telling people go to thenewmexicoproject.com, take a
look at the candidates that we’re supporting.”).

In addition to its radio advertisements, as of June 11, 2024, the New Mexico Project has
paid Meta at least $4,142 for at least 37 Facebook advertisements supporting its “priority
candidates.” See Ex. 7, “The New Mexico Project,” Meta Ad Library Excerpts,
www.facebook.com/ads/library (retrieved June 18, 2024). The New Mexico Project’s Facebook

advertisements started running on or about May 17, 2024 or May 18, 2024. See id. Depending

4 See Ex. 1 to Compl. (filed May 24, 2024), The New Mexico Project, Our Priority Candidates (House),
https:/thenewmexicoproject/priorities (retrieved May 10, 2024); Ex. 2 to Compl. (filed May 24, 2024), The New
Mexico Project, Cur Priority Candidates (Senate), https:/thenewmexicoproject/priorities (retrieved May 10, 2024).

5 See Ex. 3 to Compl. (filed May 24, 2024), Licensing & Databases Public Inspection File for The New Mexico
Project, at 2, 6-7, 11-12, 16-17, 20, Federal Communications Commission (retricved May 9, 2024).

§ Id. at 20.
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on the advertisement, the estimated audience size varies from 1,000 to 5,000 Facebook users to
10,000 to 50,000 Facebook users, and as of June 17, 2024, the ads’ impressions (i.e., the number
of times the advertisement appeared on a screen) ranged from fewer than 1,000 to up to 30,000.
See id.

Based on the above-described expenditures alone, the aggregate amount of Defendants’
independent expenditures in the 2024 election cycle already exceeds $5,000.

C.  Defendant TNMP’s primary purpose is to make independent expenditures.

Defendant Apodaca has indicated that TNMP’s primary purpose is to make “independent
expenditure[s]” in support of candidates for elected office. See Ex. 3-B, The Bob Clark Show,
The New Mexico Project, 96.3 KKOB, at 20:10 {May 1, 2024), https://omny.fm/shows/the-bob-

clark-podcast/the-new-mexico-project (“We’re an educational independent expenditure. So

we’re going in and educating the voters on what we need to do to get out and vote and vote for
the right candidates.”) (emphasis added). His other public statements confirm the same. In an
April 23, 2024 radio interview, for example, Defendant Apodoca described TNMP as “basically
focused on getting the word out about candidates that are pro-business, moderate candidates, that
are going to help us bring more doctors, and better healthcare here, that are going to bring more
business, and be business friendly.” Ex. 3-G, The TJ Trout Show, The New Mexico Project, 96.3
KKOB, at 04:58 (Apr. 23, 2024), https://omny. fm/shows/tj-trout/new-mexico-project. To that
end, Defendant TNMP says it targets Latino and moderate communities and communicates with

them via advertisements urging support for “pro-business, pro-moderate candidates.”’

7 Ex. 3-G, The TJ Trout Show, The New Mexico Project, 96.3 KKOB, at 4:06 (Apr. 23, 2024),

https://omny. fin/shows/tj-trout/new-mexico-project; see also, e.g., Ex. 3-B, The Bob Clark Show, The New Mexico
Project, 96.3 KKOB, at 7:20 (May 1, 2024), https://omny. fim/shows/the-bob-clark-podcast/the-new-mexico-project
(““So really The New Mexico Project is to basically support pro-business, moderate candidates; and it’s time to start
fighting back against the progressive candidates that are out there.”); Ex. 3-G, The TJ Trout Show, The New Mexico
Project, 96.3 KKOB, at 05:50 (Apr. 23, 2024), https://omny.fm/shows/tj-trout/new-mexico-project (“We just go out
and educate moderate Latino voters on the best candidates to vote for.”); see afso Ex. 3-B, The Bob Clark Show,
The New Mexico Project, 96.3 KKOB, at 24:40 (May 1, 2024), https://omny.fm/shows/the-bob-clark-podcast/the-
new-mexico-project (same); Ex. 8, Jeff Apodaca, Letter to the Editor, New Mexico Project points toward state’s
moderate roots, SANTA FE NEW MEXICAN, May 4, 2024 (“The New Mexico Project is actively mfomung New
Mexicans that our Latino leaders and communities are under sicge by out-of-state, ultra-liberal progressives more
concerned with their political careers than with our community and state.”).

7
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TNMP’s website confirms that its primary purpose—and seemingly its only purpose—is
to make independent expenditures. From the day it launched and continuing through June 17,
2024, TNMP’s website is comprised of only (i) a landing page; (ii) a “Priority Candidates” page;
and (iii) a “Get Involved” page, directing visitors to a third-party donation form.®

D. Even if TNMP were not a political committee, it violated Section 1-19-27.3 by
failing to disclose information regarding its independent expenditures.

Even if it were not a political committee, TNMP still violated its reporting obligations.
The CRA s meant to be gapless and consequently requires “[a] person who makes an
independent expenditure nof otherwise required to be reported’ to disclose information
regarding the source of contributions used to make the independent expenditure. NMSA 1978,
§ 1-19-27.3(A) (2019) (emphasis added). Because TNMP made an independent expenditure that
“by itself or aggregated with all independent expenditures made by the same person during the
election cycle, exceeds one thousand dollars ($1,000) in a nonstatewide election,” § 1-19-
27.3(A)(1), the CRA required TNMP to report information about its independent expenditures,
see NMSA 1978, § 1-19-27.3(B)-(C) (2019). TNMP failed to do so. See Ex. 2, Aff. of M. Vigil.

III.  The harm to the Commission and the public outweighs any harm to Defendants.

The balance of the equities favors a preliminary injunction.” Absent a preliminary
injunction, the Commission and the public cannot effectuate the purposes of campaign finance
disclosure law, such as the CRA: “providing the electorate with relevant information about the
candidates and their supporters; deterring actual corruption and discouraging the use of money

for improper purposes; and facilitating enforcement of the prohibitions in the [Campaign

8 Compare Ex. 1 to Compl. (filed May 24, 2024), The New Mexico Project, Our Priority Candidates (House),
https://thenewmexicoproject/priorities (retrieved May 10, 2024), and Ex. 2 to Compl. (filed May 24, 2024), The
New Mexico Project, Our Priority Candidates (Senate), https://thenewmexicoproject/priorities (retrieved May 10,
2024), with Ex. 9, The New Mexico Project, Our Priority Candidates, https:/thenewmexicoproject.com/priorities
(retrieved June 18, 2024).

® When deciding a motion for preliminary relief, courts often consider the balance of harms in view of whether the
movant is likely to succeed on the merits, See, e.g., O Centro Espirita Beneficiente Uniao Do Vegetal v. Asherofi,
389 F.3d 973, 1002 (10th Cir, 2004) (Seymour J., concurring and dissenting in part) (“[T]he more likely a movant is
to succeed on the merits, ‘the less the balance of irreparable harms need favor the [movant’s] position.” (second
alteration original) (quoting Ty, nc. v. Jones Group, Inc., 237 F.3d 891, 895 (7th Cir. 2001))).

8

DNM 96




Case 1:24-cv-00652-WJ-LF Document 7-2 Filed 06/28/24 Page 9 of 36

Reporting] Act.” McConnell v. Federal Election Comm’n, 540 U.S. 93, 121 (2003); see also Rio
Grande Found. v. Oliver, No. 1:19-cv-01174, 2020 WL 6063442, at *6 (D.N.M. Oct. 14, 2020)
(recognizing “informational interest in disclosures of contributions designed to influence
elections” and rejecting First Amendment challenge to the CRA). By contrast, no harm redounds
to TNMP from the requested injunction. The Commission applies for an injunction requiring
TNMP to do no more than what TNMP is already required to do under the law: register with the
secretary of state as a political committee and file reports of its contributions and expenditures.
Making lawful disclosures under the CRA is not a harm; nor does it offend TNMP’s First
Amendment rights. See Rio Grande Found., 2024 WL 1345532, at ¥9-*19 (upholding against a
First Amendment challenge the CRA’s requirement for disclosures related to independent
expenditures referring to clearly identifiable candidates shortly before an election). Accordingly,
in the federal campaign finance arena, federal courts frequently award injunctive relief requiring
the defendant to comply with the reporting, contribution, and expenditure requirements.'® The
Court should do so here,

IV.  The requested injunctive relief will serve the public interest,

The public has a strong interest in requiring political committees to disclose the source of
funds used to influence an election, as well as the broad interest in enforcing the law. As the
United States District Court for the District of New Mexico explained when upholding the
CRA'’s disclosure rules from constitutional challenge, the rules:

bring[] more transparency and inform[] the electorate of special
interests seeking to influence candidate elections[,] . . . [and] help[]

citizens evaluate who stands to gain and lose from the election or
defeat of candidates or from proposed legislation. State and local

10 See, e.g., Fed. Election Comm'n v. Comm. of 100 Democrats, 844 F. Supp. 1 (D.D.C. 1993) (failure to comply
with settlement agreement and possibility of future violations sufficient to justify injunction requiring registration);
Fed. Election Comm'n v. Kazran, No. 3:10-cv-1155-J-37JRK, 2011 WL 13323115 (M.D. Fla. Aug. 29,2011)
(injunction prohibiting defendant from making contributions to candidates in the name of another person); Fed,
Election Comm'n v. Defend Louisiana PAC, No, 21-CV-00346-BAJ-SDJ, 2022 WL 2911665 (M.D. La. July 22,
2022) (injunction requiring defendant to file reports of expenditures and correct previously-filed reports that did not
contain sufficient information).
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governments have passed disclosure requirements to try to limit the
impact of “dark money” and the disproportionate effect that wealthy
individuals or entities may have on an election. As the Supreme
Court noted in a case in which it upheld a corporation’s right to
spend money to publicize its views on a ballot question,
“[i]dentification of the source of advertising may be required as a
means of disclosure, so that people will be able to evaluate the
arguments to which they are being subjected.”

Rio Grande Found., 2020 WL 6063442, at *4 (quoting First Nat. Bank of Boston v. Bellotti, 435
U.S. 765, 767-69, 792 n.32 (1978)); see also Republican Party of N.M. v. Torrez, 687 F. Supp.
3d 1095, 1150 (D.N.M. 2023) (“[T]he public has an interest in knowing who is speaking about a
candidate shortly before an election.”) (quoting Citizens United v. Fed. Elec. Comm’n, 558 U.S,
310, 368 (2010)).

In this matter, the public interest in preliminary injunctive relief is especially pronounced
because the current election cycle is underway. Voters are now deciding which candidate to
support in the general election, yet Defendants have confirmed that they intend to continue to
make independent expenditures while flouting the CRA’s disclosure rules. Absent a preliminary
injunction, Defendant TNMP will continue to make substantial expenditures on its efforts to
influence the vote through the general election while openly withholding from New Mexicans
information about who is paying to influence their votes. This is an unacceptable affront to the
CRA and to New Mexico’s democracy.

CONCLUSION

For the foregoing reasons, the Commission respectfully requests the Court to issue a -
preliminary injunction requiring Defendants to register TNMP as a political committee with the
secretary of state and file all reports of contributions and expenditures required for the 2024

election cycle.

10
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STATE ETHICS COMMISSION

By: /s/ Jeremy Farris

Jeremy Farris

Walker Boyd
800 Bradbury Dr. SE, Suite 215
Albuquerque, NM 87106
(505) 827-7800
Jjeremy.farris@sec.nm.gov
walker.boyd@sec.nm.gov

CERTIFICATE OF SERVICE

Pursuant to Rule 5 NMRA, I certify that I caused to be served upon each of the
Defendants via First Class Mail, on June 24, 2024, a copy of the foregoing Plaintiff’s Motion for
Preliminary Injunction and Memorandum in Support and an enclosed compact disk containing

the audio files in Exhibit 3 to the motion, at the following addresses:

To: Defendant TNMP, Inc. d/b/a The New Mexico Project
c/o Andrew G. Thornton, Registered Agent

The New Mexico Project

1213 San Pedro Dr. NE

Albuquerque, NM 87110

To: Defendant Jeff Apodaca

The New Mexico Project

8100 Wyoming Blvd NE, M4-307
Albuquerque, NM 87113

Is/ Jeremy Farris
State Ethics Commission

11
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STATE ETHICS COMMISSION o e oy L. Baker
Jeremy Farris, Executive Director Stuart M. Bluestone
800 Bradbury i)nve Southeast, Suite 215 Hon. nﬁ“?.f&"fam
Albuquerque, NM §7106 Ronald Solimon

505.490.0951 | jeremy.farris@sec.nm.gov Dr. Judy Villanueve

Jeremy D. Farris, Executive Dircetor

May 15, 2024

Via electronic mail only

Jeff Apodaca

The New Mexico Project

8100 Wyoming Blvd NE, M4-307
Albuquerque, NM 87113
Jeffapo@icloud.com

(310) 488 9115

Re:  Letter regarding violations of the Campaign Reporting Act and offer of settlement
Dear Mr. Apodaca,

My name is Jeremy Farris. I am the director of the State Ethics Commission, an
independent state agency established by Article V, Section 17(A) of the New Mexico
Constitution with constitutional and statutory authority to enforce New Mexico’s ethics and
disclosure laws, including the Campaign Reporting Act, NMSA 1978, §§ 1-19-26 to -36 (1979,
as amended through 2024). It has come to my attention that the domestic nonprofit corporation
of which you are the President (or of which you are the alter ego), TNMP, Inc. d/b/a “The New
Mexico Project,” has not registered as a political committee. Nor has TNMP filed reports of its
contributions and expenditures, which the Campaign Reporting Act requires for both political
committees and persons making independent expenditures.

Based on expenditures that TNMP likely made for its website and the expenditures
TNMP made to Cumulus Media to place radio ads from April 22, 2024 to June 4, 2024, TNMP
has made aggregate independent expenditures in excess of $1,000 dollars in a nonstatewide
election. TNMP’s independent expenditures require TNMP generally to disclose the persons to
whom the independent expenditures were made and the source of contributions used to make the
independent expenditures, including the name and address of each contributor and the amount of
the contribution. See NMSA 1978, § 1-19-27.3(B)}{(D) (2019). TNMP had a duty to report its
expenditures and contributions on the New Mexico Campaign Finance System potentially by
April 8, 2024, and by no later than May 13, 2024. See NMSA 1978, § 1-19-29(B)(1)~(2) (2019).
On information and belief, TNMP did not do so, and its omission contravenes the Campaign
Reporting Act.!

! If TNMP not only has made independent expenditures in'excess of $5,000 but also its primary
purpose is to make independent expenditures, then TNMP is a political committee and is subject
to registration, filing-fee, and disclosure requirements under NMSA 1978, Section 1-19-26.1
(2021) and 1-19-31 (2019). If you or TNMP filed expenditure and contribution disclosure
reports on the New Mexico Campaign Finance System on or before May 13, 2024, and those
reports are simply not appearing on the system, please furnish copies in response to this letter
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State Ethics Commission
To: Jeff Apodaca

May 15, 2024

Page 2 of 3

On May 1, 2024, you represented to Mr. Bob Clark that TNMP does not have to disclose
its donors. This view is inaccurate. In 2019, the Legislature amended the Campaign Reporting
Act to shine light on “dark money” in state elections, requiring persons that pay for
advertisements or advocacy in support of candidates to be minimally transparent about who
funds those advertisements and advocacy efforts. The 2019 amendments to the Campaign .
Reporting Act require groups that are advocating for or opposing an identified candidate to
register and disclose their expenditures and the sources of contributions used to fund those
expenditures. See Laws 2019, ch. 262, §§ 1-18; see also NMSA 1978, §§ 1-19-26.1 (requiring
registration of political committees); 1-19-27.3 (requiring disclosures related to independent
expenditures); & 1-19-31 (requiring disclosures of political committees inter alia).

The State Ethics Commission has filed lawsuits to enforce the Campaign Reporting Act.
See, e.g., Compl., State Ethics Comm’n v. Working Families Org. d/b/a Unemployed Workers
United, D-506-CV-2022-00942 (Nov. 2, 2022, 5th Jud. Dist. Ct.); Compl., State Ethics Comm’n
v. Council for a Competitive NM., D-202-2020-06718 (Dec. 11, 2020, 2d Jud. Dist. Ct.) Tam
prepared to request the Commission’s authorization to file-a civil action against both TNMP and
you. However, to avoid expensive and potentially bruising civil litigation, I offer the following
proposed settlement agreement in lieu of further action:

In exchange for:

(i) your signature below, which signifies an agreement to the foregoing;

(i)  the filing on New Mexico Campaign Finance System,
https://login.cfis.sos.state.nm.us/#/index, of reports of TNMP’s expenditures and
contributions, as required by Section 1-19-27.3(B) through (D), with a copy to

ethics.commission@sec.nm.gov, by no later than 9:00am on Monday, May 20,
2024; and

(iif)  the payment of $1,000, corresponding to the civil penalty for one violation of the
Campaign Reporting Act,

and upon a vote by the Commission to approve this proposed seftlement agreement, the
Commission will agree not to file a civil action seeking civil penalties, equitable relief, or other
relief for the violations described in this agreement. The Commission will further agree that your
violations were not knowing and willful, avoiding any potential criminal referral, and will state
the same in any press release concerning this agreement. If approved by the Commission, this
agreement also would be a public record under NMSA 1978, Section 10-16G-13(A) (2019).
Again, at this point, the State Ethics Commission would have to approve this settlement

and any correspondence you might have had with the Office of the Secretary of State regarding
those reports.
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State Ethics Commission
To: Jeff Apodaca

May 15, 2024

Page 3 of 3

agreement in order for it to be effective. If you agree to these terms, I will recommend that it do
so at its next scheduled meeting on Friday, May 24, 2024,

If, however, you do not agree to these terms, I will request the Commission’s
authorization to file a civil action against TNMP and you to enforce the Campaign Reporting
Act’s disclosure requirements and seek all available remedies under law.

Very truly yours,

s/ Jeremy Farris

Jeremy Farris

Executive Director

State Ethics Commission

cc: William F. Lang, Chair, State Ethics Commission (via electronic mail).

I AGREE:

Jeff Apodaca
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A¥XFIDAVIT OF MANDY VIGIL
STATE OF NEW MEXICO )
COUNTY OF SANTA FE )

I, Mandy Vigil, being duly sworn, state and declare as follows:

1. I have personal knowledge of the matters set forth below, am over the age of
eighteen, and am otherwise competent to make this affidavit.

2. I curmrently serve as the Director of the. Elections Division in the Office of the
Secretary of State for the State of New Mexico.

3. In my position, I am thoroughly familiar with the Campaign Finance Information
System (CFIS), which the Office of the Secretary of State implemented and utilizes to receive
and maintain filings that reporting individuals and independent-expenditure makers submit
pursuant to the Campaign Reporting Act, NMSA 1978, Sections 1-19-25 to -37 (1979, as
amended through 2024).

4. The filings received by the Secretary of State’s CFIS system are made with
information transmitted to the Secretary of State by someone with knowledge of the filings®
contents. Pursuant to NMSA 1978, Section 1-19-27(B) (2016), these filings are kept by the
Secretary of State’s Office in the regular course of business, as required by law, and are
otherwise public records, maintained on CFIS as required by Section 1-19-27(B).

5. As of the date of this affidavit, The New Mexico Project has not:

a. Filed a statement of organization as a political committee with the Office
of the Secretary of State;
b. Informed the Office of the Secretary of State of its appointment of a

treasurer;
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c. Paid a filing fee of fifty dollars ($50.00);

d. " Filed with the Office of the Secretary of State any report of contributions
received or expenditures made; or

e. Filed with the Office of the Secretary of State any report of information
regarding independent expenditures made by the New Mexico Project,
including names and address of persons to whom any independent
expenditure was made or the sources of contributions used to make
independent expenditures.

6. As of the date of this affidavit, and separate and apart from the candidate
committee Jeff Apodaca for NM, Jeff Apodaca, acting on his own behalf or on behalf of the New
Mexico Project, has not:

a. Filed a statement of organization as a political committee with the Office
of the Secretary of State related to The New Mexico Project;

b. Informed the Office.of the Secretary of State of the New Mexico Project’s
appointment of a treasurer related to The New Mexico Project;

c. Paid a filing fee of fifty dollars ($50.00) related to The New Mexico
Project;

d. Filed with the Office of the Secretary of State any report of contributions
received or expenditures made related to The New Mexico Project; or

e. Filed with the Office of the Secretary of State any report of information
regarding independent expenditures made by the New Mexico Project or

by himself, including names and address of persons to whom any
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independent expenditure was made or the sources of contributions used to
make independent expenditures.

7. The above statements are true and correct to the best of my knowledge.

FURTHER AFFIANT SAYETH NAUGHT.

Date: (g/ 94// 24

Subscribed and sworn to me by Y \ouedsy t Jia: {_ onthis 2 [g} day of ','SW ,2024.

RENEE A. GARCIA
Notary Public - State of New Mexico
Commission # 1103471
.My Comm. Expires Dec 21, 2025

o

Signature of notarial officer

My commission expires: 12| 2 ) D%
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Search Information

EXHIBIT

Search By Officer(s)/ Director(s)/ Registered Agent Information

Entity Details
Business ID#: 7396171
Entity Name: TNMP, Inc.
DBA Name: Not Applicable
Entity Type and State of Domicile

Domestic Nonprofit

Entity Type: Corporation
Benefit Corporation: No

Formation Dates

Date of Incorporation in NM: 0971372023

Date of Formation in State of

Domicile: Not Applicable

Date of Registration in NM: Not Applicable

Reporting Information

Report Due Date: 05/15/2025

Suspension Expiration Date:

Period of Existence and Purpose and Character of Affairs

Period of Duration: Perpetual

Business Purpose: Promote social welfare

Benefit Purpose: Not Applicable

Character Of Affairs: Activities in accardance with the non-profit corporation act

Outstanding Items
Reports:

No Pending Reports.
Registered Agent:
No Records Found.

License:

Status:

Standing:

State of Incorporation:

Statute Law Code:

Date of Organization in NM:
Date of Authority in NM:

Management Type:

.

Next Annual Meeting Date:

https:/portal.sos.state.nm.us/BF S/onlire/CorporationBusinessSearch/CorporationBusinessinformation

HOME

Active

Good Standing

New Mexico
53-8-1 to 53-8-99

i
Not Applicable

Not Applicable

N/A

12/01/2024
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No Records Found.

o —_—— —— ~ - - - - mmt e mm e e wnm . -~ ama—— ~ - P e - i— dm— w =

Contact Information
Mailing Address: 8100 Wyoming blvd. ne ste. M4-307, Albuquerque, NM 87113

Principal Place of Business in New

Mexico: 8100 Wyoming blvd. ne ste. M4-307, Albuquerque, NM 87113

Secondary Principal Place of
Business in New Mexico:

Principal Office Outside of New

Mexico: Not Applicable

Registered Office in State of
Incorporation:

Principal Place of Business in

Domestic State/ Country: Not Applicable

Principal Office Location in NM: Not Appllcable

M v e Swew e B Y S - - — [ —— - — - ——— - - e - -

Registered Agent Information
Name: Andrew G. Thornton

Geographical Location

Address:
. . 1213 San pedro dr. ne, o .
Physical Address: Albuquerque, NM 87110 Mailing Address: NONE
Date of Appointment: 09/1 3/2023 Effective Date of Resignation:
Director Information
Title Name Address
Director Jeff Apodaca 8100 Wyoming blvd. ne ste. M4-307, Albuquerque, NM 87113
Director Robert James Montoya 8100 Wyoming blvd. ne ste. M4-307, Albuquerque, NM 87113
Director Ron Marquez 8100 Wyoming blvd. ne ste, M4-307, Albuquerque, NM 87113
Officer Information
Title Name Address
President Jeff Apodaca 8100 Wyommg blvd ne ste M4 307, Albuquerque NM 87113
Secretary Robert James Montoya 81 00 Wyoming blvd. ne ste. M4-307, Albuguerque, NM 87113
Vice President Ron Marquez 8100 Wyoming blvd. ne ste. M4-307, Albuquerque, NM 87113

A e A e e T A r T s A m s AE s smARRmAm A Ch v - e mrv P e eEvESEEEEARARAARAA S mA — - mww - wmEwn FEmwEAmsmmm..AmmuE R e cm = —w = vw = mem——

hitps:#portal.sos.state.am.us/BF S/online/CorparationBusinessSearch/CorporationBusinessinformation DNM 16732
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Organizer Information
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Not Applicable
Incorporator Information
Title Name Address
Incorporatar Andrew Thornton 1213 San pedro dr. ne, Albuquerque, NM 87110
Trustee Information
Not Applicable

Filing History

Filing Date Filing Type

Business

0541372023 Formation

Fiscal Year
End Date

12/31/2024

Post
Mark

Survivor/ Re-
Domesticated Entity

Instrument Processed
Text Date
10/13/2023

i
Filing #

2393489

License History

Filing Date

Filing Number

License Start Date

No records to view.

License End Date

..............................................................................................................................................

htips:#/portal.sos.state.nm.us/BF S/online/CarporationBusinessSearch/CamporationBusinessinformation

[ Back ][ Entity Name History ]
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Phone: (505) 827-3600 Toll-Free: (800) 477-3632
Fax: (505) 827-8403
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OFFICE OF THE SECRETARY OF STATE

325 Don Gaspar, Suite 300, Santa Fe, New Mexico 87501

Second Primary Report
FORM A
Political Committee's Name NM NAIOP PAC
Date Subsmitted: 5/13/2024 Date Due: 5/13/2024
1.|Paolitical Committee Complete Name Office Sought or Held*
N NAIQP PAC
Malling Address City, State & Zip Code
PO Box 27156 Albuguerque, NM 87107
Phone # Fax &
(505) 980-8892.
2.|Name of Principal Officer, if any Phone #
Mailing Address City, State & Zip Code Fax #
3.|Full name of Treasurer Phone &
David Leith {505} 842-8290 .
Mailing Address City, State & Zip Code Fax #
6501 Americas Parkway NE, Suite 500 Albuquerque, NM 87110
Name & Street Address of Financial Institution Where bank account is maintained (Bank Account Located in New Mexico)
Wells Fargo Bank. 200 Lomas #1, Albuquerque, NM 87102

4,|FINANCIAL SUMMARY

Opening Balance

a. OPENING BALANCE for reporting period $71,843.89
{"0" If first report, or CLOSING BALANCE FROM LAST REPORT)

b. Total Monetary Contributions this Reporting Period {Form B1 + Form B3} $750.00

€. Total Expenditures this Reporting Period {Form C+ Form C1) $16,129.16

d. Total Amount Raised from one or more Special Events $0.00
Special Event Worksheet{s) attached Yes X No

e, Closing Balance this Reporting Period {4a + 4b + 4d - 4¢) $56,464.73

f. Total Loans To the Committee this Reporting Period {Form A1) $0.00

g Total Unpaid Campaign Debt (Form A1) $0.00

h. Total In-Kind Contributions this Reporting Period (Form B2) $0.00

Electronically Fited with the Office of the Secretary of the State on 5/13/2024 Page 10of 9
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Political Committee's Name

Second Primary Report

Report of Expenditures and Contributions

FORMC
EXPENDITURES

NM NAIOP PAC

Date Submitted: 5/13/2024 Date Due: 5/13/2024
DATE NAME and ADDRESS of PAYEE PURPOSE Type AMOUNT
4/2/2024 [ntuit Office expenses | Expenditure $64.58
Onling, Online
Unknown, NM 12345
QBO monthly fee
4/17/2024 | The New Mexico Project Contribution Expenditure $15,000.00
8100 Wyoming Blvd. NE, M4-307 (explain
Albuquerque, NM 87122 nonmonetary)*
contribution to PAC
4/24/2024 | Committee to Elect William J Contribution Expenditure $1,000.00
Walker for County Commissioner  |{explain
District 2 nonmonetary)*
3936 Clinton Blvd SW
ALBUQUERQUE, NM 87105
campaign contribution
5/2/2024 Intuit Office expenses Expenditure $64.58
Online, Online
Unknown, NM 12345
QBO monthly fee
TOTAL $16,129.16
Electronically Filed with the Office of the Secretary of the State on 5/13/2024 Page 7 of 9

DNM 110



61724, 828AM  Case 1:24-cv-00652-WJ-LF Documerticdabiidsilaed.00/28424

Page 23 of 36

A A AT

Republicans, moderates, liberal’and, right wingers! During elections:

you Hear the terms progressive, moderates, right wingers but once
they:gét to the legisiature they alf take care themsélves!

A CHANGING DISTRICT

‘Michael. Corwin’ writés-of the GOP-House,

- District 31 June:4 primary.in ABQ's far-NE
. Heights. Rep. Bill. Rehm is'retiring, and
thrée Republicans.are running in the GOR
primary-in what is the only House: District:
in ABQ that has a GOP state'rep:

-

-
v \5-
. &

Rep. Rehm
Hey Joe, In' 2004, when I ran.in.that district as'a Democratiin-a
spirited campaign®against my now friend and then-Repubhcan Greg
Payne, the Democratic voting performance was only 31%. I still
managed to garner.42%:of the vote. And I'did that despite Greg aut
raising and: outspending me 5-1, The demographics have changed

signifi cant!y since I ran. The registered Dems.have closed 'the gap

quite a bit: wzth the GOP and the: mdependent numbers have

the hard work ‘of door to door canvassmg My campaign focused on
GOP crossover votes and- meeting them.in- person helped me: ito get
a fair amount of them. I didn't run:agdin after'2004, but no
Democratic candidate for'the district'since then ever khocked. on
my,. or my. ne:ghbors doors. I would' urge the Democrats.to not.jiist
run someone, but run to win, Get’ the candidate the resources
necessary to.make the contacts with. the voters.

In that GOP primary theé candidatés are. Nicolé-Chavéz, Sarah Jane
Allen and. Patrick Huested,: The'lone Democrat: running-in the.
primary. is Vicky Estrada-Bustillo.

This is the: Home of New Mexico Politics.

E:mail your-newsiand comments,. (newsguy@yahoo.com

Interested. in reaching New.Mexico's most inforied audience?
rtf;.sge ihere.
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Wednesday, April 24,

2024

New Antl Progresswe Group Goes On
Warpath; Claims An "Attack On Latinos
And Our Culture"; The New Mexico
Project Fields A.Slate Of Primary
Candidates And Says Its Raised "Close
To™ $1 Million

An advocacy group called Ihg_mgm_[ﬂe_xjggf_[gjgg;,[s unleashing

vigorous attacks.against the state's progressive Demacrats ‘and.
advocating for a field of conservative candidates in the June:4.
primary. _ :

‘Their: message Is that the:dominant. progressives:have failed to
_improve the state: despite havmg ‘the reins of power,ln Santa Fe‘and

elsewhere and in‘the’ process ‘have:sidelined Hispanic voices;

W

EXHIBIT

hitps:tjoemonahansnewmexico.blogspot.com/2024_04_21_archive.html
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 The.group is the brainchild of
businéssman Jeff Apodaca; son:of former
‘Gov. Jerry Apodaca who:served oné term
(*75-'79).

Jeff. Apodaca, a moderate Democrat like
) his'father, unsuccessfully sought the 2018
. Dem gubernatorial; nomination.

In-an Interview he unjoaded the

- frustration that conservative and

: moderate:Dem Hispanics (or Latinos)
. have expressed among themselves.. However, Apodaca says his

group:is nonpartisan: and-represents: not-only Hispanic Dems but
also frustrated Republicans and independents:

Progressives have beéen: attacking Latinos and electing candidates.in.
the last threg€ elections that do not reflect our communities:. I giveé.
them credit for getting their vote out but their policies have: caused
more crime, fewer job opportunities. and a faiture to: deliver on
heaithcare They are. attacking -our: Latino cand:dac:es, culture and
Iegacy and.it's. time for us to respond by getting our vote out not:
Just in presidential elections-but all elections.

. The NM Project is organized as-a federal 501(c)(4). which limits' how.
) much’ political activity they can conduct but the regulations.for. that
. have'been interpreted loosely.

Apodaca says the group has already raised."close to $1 million,” all
from, within the state, That'can't be:fact-checked because money
ﬂowlng to the group is'not reqmred to be réported to the state or
FEC'as i5 the case for the many. dark: mioney progressive grotips:
aperating here.

Says Apodacar

The vast majority of the progressive money attacking, our Latino
candidates is.coming from out of state and it appears:the various
groups--including Better Future for NM) run by consultant Amanda
Cooper--will raise $2 million or rore for the primary.

ON THE AIR

The NM'Project is already up with 60
second radio ads narrated by Apodaca. A
sample:

Our political landscape in' New -Mexico has
been’ mcreasmgly divided, by the far-left
progresswes and the ‘ultra-right puﬂmg us
i opposmg ‘directions. But there's a po werful force waiting to.be
unleashed--the mpd_er_a_te Latino voter. We are the majority. We
make up 53 percent of the voters when we vote. Whether you
identify yourself as:moderate Democrat, Republican or independent;
it's'a must we come together-to support:candidatés that:reflect our:
shared valties:-like pm-hea!thcare .busiress,. education and public
safety.

The ultra-lfbera! progressive. agenda pushed'by outsiders has
neglected thé needs of the Latino community. The far-right rhetoric
has brought | further dlws'tan, threatening our hentage. But we, then
Latino.voter, havé the power:to:shape:the future of our state by
voting. in the upcoming primaries. We can elect leaders in New
‘Mexico who will. bridge the political divide.

Apodaca says recent polling reveals that healthcare--and specifi cally
the lack’ of: doctors—-ls the top issue.among Hispanlc voters with

https:/fjoemonahansnewmexico.blogspot.com/2024_04_21_archive.htm!
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crime; job opportunities and education next.

He says the Project's legislative agenda includes increased Medicaid
payments for-doctors, a revamp of the gross receipts tax to aid
small:business:and support of a pre-trial detention bill that has

, stalled out’in Santa Fe.and that he says would cut crime

‘He'adds that'the:group is also.supportive of the oil andgas. mdustry,
i noting that "forty -four percent:of the workers in. that industry are
¢ Latino.™

i THESLATE

; NM House. NM Senate: Posted is the

. i slate.of

; 'candldates that

the:Project will
be working to
D01 Facode Ehavezht Py advance in the.
- i i 1 “/S0Fe Widate Toblassent™ Juné4 primary:

BemCo Commission What ureyour (C"Ck to

ff it priovity mces? :53 ‘enlarge).

«/HDD « Patiicis Lundsirom”

SRR’ They incliide
Dem Sen. Daniel
Ivey-Soto who is locked ‘in a heated battle with progressive Heather:
Berghmans in ABQ and Rep.. Ambrose. Castellano from the Las Vegas
area who is.being challenged by progresswe Anita Gonzales. Rep.
Patty Lundstrom; the de facto. leader of the House: conservatives, is
also getting aid:from the group- for her primary challenge.

. ‘Apodaca sees local elections as the key to reversing progressive,
dominance:by-having an influx of moderaté Latino voters, He.singled:
out Santa FeiMayor-Alan Webber becausg, he says, Webber:has
been attentive.to the needs of the Anglo, wealthy and.progressive
Eastside but not the city's Hispanic majority:

Ty v e gy

Apodaca.says MLG and the Legistature have given the cities plenty:
of money-to figure:out the crime problem. but progressive policies.
have thwarted. any. success,

T e e e

‘There are mayeoral. elect!cns in Santa:Fe and ABQ next year. Webber
is term. Ilmlted but ABQ Mayor Keller is running for a third term.

P_rogresswes____rose to the peak.of their powér following thé 2020
primary:elections; where they ousted seéveral longtime .conservative
Democratic senators including John Arthur Smith, Since then the
.Senate'has drifted mor€ libéral but- nothing like the House where
progressives:took'a commanding lead.

The defeatof a family medical leave,bill in‘the House his past
séssion gave risé to conservative: Dem hopes that.the- progressive
erahas’ peaked and there will'be.a swing'back toward.the middle.,

' This is the.Home of New Mexico Po!itics.;
E-mail your news and comments, .(newsguy@yahoo.com

Interested in reaching New Mexico's most informeéd atidience?
Adverbse he‘f\_'re

'i@}] (ONM POLITICS WITH JOE MONAHAN 2024
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EXHIBIT

https://www.santafenewmexican.com/opinion/my_view/new-mexico-project-points-toward-states-moderate-
roots/article_e27d64d4-0967-11ef-8b34-fb170f77efg1.html

MY VIEW JEFF APODACA
New Mexico Project points toward state's moderate roots

By Jeff Apodaca
May 4, 2024

Your recent article (“Failed candidate hopes to influence primariés,” Ringside Seat, May 1) launched
a significant attack against me and the New Mexico Project, primarily focusing on my 2018
gubernatorial campaign. During that campaign, my platform was dedicated to enhancing the New
Mexico economy, increasing wages and fostering state prosperity. Rehashing these past policies now -
overlooks the critical importance of the upcoming primary elections — an event our Latino

community is particularly tuned into.

It comes as no surprise that Editor Phill Casaus, alongside columnist Milan Simonich, crafted a hit
piece. This is a familiar tactic from Simonich and The New Mexican when facing any opposition to
your political movement — a tactic that distorts the truth. How does this align with traditional New

Mexican values?

As a 15th-generation native New Mexican, I possess a deep understanding of Santa Fe, Northern
New Mexico and the heart of its true residents — something Simonich and the The New Mexican will

never grasp.

The anxiety your article conveys suggests I've resonated with the very liberal progressive wing of the
Democratic Party that you endorse. Why is it inflammatory for me to alert our Latino community
that they are being targeted by the progressive leadership in Santa Fe and within our own
Democratic Party? Rather than attempting to collaborate with us, you have chosen to attack our
beliefs, work ethic and cultural values. It’s evident they do not regard us as suitable leaders for our
state.

The New Mexico Project is actively informing New Mexicans that our Latino leaders and
communities are under siege by out-of-state, ultra-liberal progressives more concerned with their
political careers than with our community and state.

hitps:/fwww.santafenewmexican.com/opinion/my_view/new-mexico-project-points-toward-states-moderate-rootsfarticle_e27d64d4-0967-11ef-8b DN M 119
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Stmonich is completely off-base in his portrayal of my 2018 platform and my role with the State
Investment Council. It appears neither he nor your editors grasp our state constitution. The SIC, led
by the governor, has complete authority over the investment of our $34 billion funds. Alarmingly,
99.98% of these funds are invested outside New Mexico, providing no benefit to our local businesses,
industries or communities.

I'm particularly concerned by your editorial choices, especially since your team did not reach out for

my side of the story, despite my attempts to return a call.

It is shocking that your publication continues to support state and Santa Fe progressive leaders who
have funneled millions into our elections. Since 2018, we have estimated progressive leadership has
raised over $6 million through four 501(c)(4) organizations, with 83% of these funds coming from
cities like-San Francisco, New York and Washington, D.C. These funds have been used primarily to
challenge Latino candidates who represent New Mexico’s values, with 87% of such actions targeting
our community. Why not fact-check these figures and report on them? Your newspaper’s financial

interests seem to align with these out-of-state contributions.

If progressive policies truly benefited our Latino communities or all New Mexicans, we would be
supportive. Yet, after 20 years, these policies have done little but neglect our community. New
Mexico remains one of the lowest-ranked states in health care. Education and crime rates are also

areas where we lag significantly, not to mention our struggies with job creation.

The New Mexico Project is committed to steering our state back to its moderate roots. New Mexico
values resilience, hard work and self-reliance — values that have been historically promoted by a
diverse Democratic Party that uplifted Latino leadership and our cultural heritage. Today, however,

these values are being systematically erased by ultra-liberal progressives, fracturing our community.

We recognize our own community’s disengagement from voting in primaries and local elections has

allowed this shift, and the New Mexico Project aims to reverse this trend.

Your newspaper may dismiss my ideas as “silly,” but what then of the current policies that fail our
people? New Mexico deserves leadership that honors our values and prioritizes prosperity over

national identity politics.

Your portrayal of me as a “silly, unknowing” individual may be penned by a liberal outsider, but I
wear that as a badge of honor for my state. I remain a proud Latino, family man, sportsman,
businessman and above all, a native New Mexican.

hitps:fivavw.santafenewmexican.com/opinion/my_view/new-mexico-project-points-toward-states-moderate-roots/article_e27d64d4-0967-11ef-8bBM N 1206
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Get | xvobwed

From the Statehouse to the County Seat: EXHIBIT

The New Mexico Project's Strategic
Priorities

Tie Naw haxico Proect has identified ey 51208 3nd County 1acE3 33 SIrategic priontiss, when our infhaniG €40 Sway
Pivotal oUtcomas Il shape the hture paliveal sadacane of the suals. By focysing our affans on thave arftical

1 eEm powet Ihe Modests L o NLury INEK wortad 78 heard Bt every ievel of
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MEKNTS
Winning Where [t Counts:

Focusing on Pivotal Elections

N Mouse NM Saviate

FroTICT RESISTAATION

House District 8
Patty Lundstrom

Locaton
McKinley

Pagistead Volars
w838

e

House District 16
Marselia Duarte

Location
Bamallio

Reqistared Vaters
19889

MADSSLLA OURRTE

PROTICE

House District 27
Marian Matthews

NEGISTRATON

Locston
Bamalilo

Registared Volors
22820

MARLAM MATS s W3

saaveECT
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Willle Madrid . %

16,686 Dm Ly SrrORm

Location
Dona Ana, Otara

oPImgRar

House District 57
John DXAntonio

REOHIAATION

Locabon
Sandoval

Regetensd Voters
22155

rROUCT

House District 59
Jared Hembree

REQISTRATION

Locaton
Chavet

Regisimed Volers
17,802 D Xy et/

rorECT

House District 69
Harmry Gareia

REGKTRATION

Locaton
Bamallio, Clbola, McKinley, San Juan, Socormo, Velencla

Regisierad Voters
16,666

HARRY GARCIA

mamect

House District 70
Ambrose Castellano

REGRTHATION

Location
San Miguel, Torrance

Reglsiarad Voters .
19,869 Dm My e (O

AMEADIE CAITELLANG

&>

Together, we can shape the future
of our state - but we need your
support.
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Get lavolved

From the Statehouse to the County Seat:
The New Mexicao Project’s Strategic

Priorities
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MSIGHTS

‘Winning Where it Counts:

Focusing on Pivotal Elections

N House NM Seats

REQISTRATION

Pn_b'l_t( i’
Senate District 4 '|

George Munoz

Lecation
Croola, McKindey & San Juan

Regisiared Voters
30159

REGISTRATION
=otycT
Senate District 8
Pete Campos

Location
Coltax, Guadshpe, Harding, Mora, Quary, San Maguel &

Tacs

Reglsiared Voters

34708 PATE EAMPOE

morzeT

Senate District 13
Bl O'Neil

Lacatian
Bernalilo

Reqisterad Vatars P S
30183 DRLO'NERL
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PAOTICTY
Senate District 15
Danlel lvey-Soto

Location

Bemalilo

Reglslered Vaters
51189

PROTECT

Senate District 21

Nicole Tobiassen

Location
Bermatilo

Raglsteced Voters
39,677

PROTACT

Senate District 26
Antonio "Moe" Maestas

Location
Bemailo

Pugisternd Voters
29958

GIIM LAY

Senate District 30

Clemente Sanchez

Locatan

Cibola, McKinley, Socoms & Valencia

Regpstered Voters
28710
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#1GISTRATION

OAMTLIVEY-BOTO

WICOLE TORASBEN

WEGHTAATION

ANTONIO "MOE
MAESTAS

nEGateRTIon

CLEMENTN RAMCHED

&>

Together, we can shape the future
of our state - but we need your
support.
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MIME-Version:1.0

From:cmecfbbenmd.uscourts.gov

To: ¢mecfto@nmcourt . uscourts.gov

Bea:

~-Case Participants: Jared Robert Vander Dussen {warba.llp.jarede@gmail.com), Jeremy Daniel
Farris (jeremy.farris@sec.nm.gov, jnh@fbdlaw.com), A. Blair Dunn
{abdunn@ablairdunn-esq.com, warba.llp.jared@gmail.com, warba.llp@gmail.com), Chief
District Judge William P. Johnson (wpjcmecfenmd.uscourts.gov)

-=-Non Case Participants:

--No Notice Sent:

Meggage-1d:13163377e@nmd.uscourts.gov
Subject:Activity in Case 1:24-cv-00652-WJ-LF State Ethics Commission v. TNMP, Inc. et al

Order
Content—Type: text/html
U.S. District Court
United States District Court — District of New Mexico

Notice of Electronic Filing

The following transaction was entered on 7/1/2024 at-11:58 AM MDT and filed on 7/1/2024

Case Name: State Ethics Commission v. TNMP, Inc. et al
Case Number: 1:24—cv—00652-WJ-LF

Filer:

Document Number: 8(No document attached)

Docket Text:

ORDER by Magistrate Judge Laura Fashing VACATING the [5] Initial Scheduling Order due
to the pending [7] Opposed MOTION to Remand to State Court filed by State Ethics
Commission. Pursuant to Fed. R. Civ. P. 16 (b){(2), the Court finds good cause to delay
entering a scheduling order at this time due to the pending dispositive motion(Doc. 7). The
Rule 16 Initial Scheduling Conference set for 8/19/2024 at 02:00 PM in Albuquerque and all
associated deadlines are VACATED and will be reset, if necessary. [THIS IS A TEXT-ONLY
ENTRY. THERE ARE NO DOCUMENTS ATTACHED.] (amf)

1:24—cv—00652—WJ-LF Notice has been electronically mailed to:

A. Blair Dunn abdunn@ablairdunn—esq.com, warba.llp@gmail.com, warba.llp.jared@gmail.com
Jeremy Daniel Farris jeremy.farris@sec.nm.gov, jnh@fbdlaw.com

Jared Robert Vander Dussen warba.llp jared@gmail.com

1:24—cv—00652—-WJ-LF Notice has been delivered by fax to:

1:24—cv—00652—-WJ-LF Notice has been delivered by USPS to:
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STATE ETHICS COMMISSION,
Plaintiff/Counter-Defendant,

V. Case No. 1:24-¢v-652-W]-LF

TNMP, INC,, d/b/a “The New Mexico Project”;
and JEFF APODACA,

Defendants/Counter-Plaintiffs,
and
JEFF APODACA,

Third Party Plaintiff,
v.
JEREMY FARRIS; COMMISSONER DOES 1-7,

Third Party Defendants,

R ER A
THIRD-PARTY COMPLAINT
COME NOW, Defendants, through undersigned counsel, and provides their Answer to the

Complaint in this matter as follows:
| Defendants deny the allegations set forth in 1 of the Complaint.

2. Defendants deny the allegations set forth in 2 of the Complaint as a
matter of opinion about the law not being a fact.

3. Defendants deny the allegations set forth in {3 to the extent that they are a
legal conclusion pilrponing to be a fact of the Complaint.

4, Defendants deny the allegations set forth in {4 of the Complaint.
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5. Defendants deny the allegations set forth in 5 of the Complaint.

6. Defendants deny the allegations set forth in 6 of the Complaint.

7. Defendants deny the allegations set forth in {7 of the Complaint.

8. Defendants admit the allegations set forth in 8 thru 10 of the Complaint.

0. Defendants deny the allegations set forth in {11 of the Complaint.

10. Defendants admit the allegations set forth in {12 thru §24 of the
Complaint.

11.  Defendants deny the allegations set forth in 25 of the Complaint.

12: Defendants deny the allegations set forth in 26 of the Complaint.

13.  Defendants deny the allegations set forth in §27 of the Complaint.

14,  Defendants admit the allegations set forth in {28 thru 935 of the
Complaint.

15.  Defendant TPNM admits or denies the allegations 36 of the Complaint
according to its previous admissions or denials.

16.  Defendant TPNM admits the allegations set forth in {37 of the Complaint.

17.  Defendant TPNM denies the allegations set forth in §38 of the Complaint.

18.  Defendant TPNM denies the allegations set forth in 39 of the Complaint
and demand strict proof thereof.

19. 940 of the Complaint states a legal conclusion, to the extent that it is a
factual allegation Defendant TPNM denies the allegations.

20.  §41 of the Complaint states a legal conclusion, to the extent that it is a

factual allegation Defendant TPNM denies the allegations.
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21.  Defendant TPNM denies that Plaintiff is entitled to the relief sought in
T42.

22,  Defendant TPNM admits or denies the allegations 43 of the Complaint
according to its previous admissions or denials.

23. 944 of the Complaint requires neither admission or denial.

24. Defendant TPNM denies the allegations set forth in {45 thru §47 of the
Complaint and demand strict proof thereof.

25.  Defendant TPNM denies that Plaintiff is entitled to the relief sought in {48
and §49.

26.  Defendant Apodoca admits or denies the allegations Y50 of the Complaint
according to his previous admissions or denials,

27. 451 of the Complaint requires neither admission or denial.

28.  Defendant Apodaca denies the allegations set forth in §52 thru 55 of the
Complaint and demand strict proof thereof.

29.  Defendants deny that Plaintiff is entitled to the relief sought in §56 and

q57.
30.  Defendants deny that Plaintiff 1s lawfully entitled to the relief sought by
the Complaint.
AFFIRMATIVE DEFENSES
AFFIRMATIVE DEFENSE 1

The Complaint fails to state a cause of action as to at least one or more of the claims for
relief, and Defendants are entitled to dismissal of the same.

AFFIRMATIVE DEFENSE II
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Plaintiff may have failed to join a necessary party.
AFFIRMATIVE DEFENSE IIX
Plaintiff’s Complaint is preempted by federal law.
AFFIRMATIVE DEFENSE IV
Plaintiff’s Complaint is brought with unclean hands.
AFFIRMATIVE DEFENSE V
Plaintiff’s Complaint violates the civil rights of Defendants.
AFFIRMATIVE DEFENSE V1
Plaintiff’s claims are ultra vires.
AFFIRMATIVE DEFENSE VII
Plaintiff’s claims against Defendants are barred by the doctrines of equitable estoppel,
laches, consent, waiver, informed consent, release, unclean hands, res judicata, and collateral
estoppel.
AFFIRMATIVE DEFENSE X
Plaintiff’s claims constitute an unconstitutional punishment without fair notice in
violation of Defendants’ due process rights under the Due Process Clause of the New Mexico
Constitution (Section II-18) and the Fifth and Fourteenth Amendments to the United States
Constitution,
AFFIRMATIVE DEFENSE XI
Plaintiff failed to exhaust required administrative remedies.
AFFIRMATIVE DEFENSE XII
Defendant is protected from the disclosure of its donors by the First Amendment to the

United States Constitution.
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WHEREFORE, Defendants that the Court enter judgment in their favor and against
Plaintiff, for their costs and expenses incurred herein, and for such other and further relief as the
court deems just and proper. Defendants deny that Plaintiffs are entitled to any award against
them as enumerated in Plaintiff’s prayer for judgment.

COUNTERCLAIMS
FACTS APPLICABLE TO ALL COUNTS

31.  Plaintiff has elected to selectively engage in an enforcement action against
Defendant TNMP upon the basis of the viewpoint of The New Mexico Project and upon a
racially motivated basis.

32.  Plaintiff has specifically avoided attempting to enforce the same laws against.
other 501(c)(4) entities that have reached the exact same threshold of a political committee for
registering and reporting donors that Plaintiff complains apply to Defendants TPNM and
Apodaca.

33.  Instead of any attempt to obtain compliance or to afford any notice or opportunity
to Defendants for explanation, Plaintiff, in an attempt to engage in electioneering to target the
largely moderate Latino candidates that were identified by TPNM, instigated a media smear
campaign using tax payer funds to a private PR company, The Garrity Group, to target TNMP
and Apodaca before they had even received a file stamped copy of the Complaint.

34.  The Plaintiff, whose Board of Commissioners is selected in a significant part by
white progressive Democrat elected officials and whose staff is significantly comprised of white
individuals, was racially and ideologically motivated to maliciously weaponize the statutorily
granted authority of the Plaintiff to harm Defendants to attempt to influence the outcome of the

June 2024 Democratic Party primary.
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35. Upon information and belief, the Plaintiff’s actions negatively affected the
outcome of the primary election as specifically designed by the inclusion of the candidates’
names in the lawsuit in a distributed pre-filing version of the lawsuit. The rush to influence the
election and to vindictively prosecute TPNM and Apodaca could not even wait for a file stamped
copy of the complaint.

36.  Plaintiff’s complaint alleges that on May 24, 2024, the same day that the lawsuit
was filed that the Commission voted to authorize the bringing of the lawsuit. However, the
authority of the Commission staff to investigate and adjudicate this type of claim on behalf of the
commission can only be initiated by a complaint that has been received. See NMSA 1978 § 1-19-
34.8 (“The state ethics commission shall have jurisdiction to investigate and adjudicate a
complaint alleging a civil violation of a provision of the Campaign Reporting Act in accordance
with the provisions of that act.”). Upon information and belief, the Commission was not referred
a complaint by the Secretary of State nor received one from a citizen.

37. Further, NMSA 1978 § 10-16G-10, provides the process for a complaint of the
Campaign Reporting Act, as alleged by the Plaintiff, which includes that “the respondent shall be
notified within seven days of the filing of the complaint and offered an opportunity to file a
response on the merits of the complaint.” /d. Defendants’ were provided no notice of any
complaint and afforded no opportunity to respond.

38.  Assuming arguendo, that the May 24, 2024 authorization by the Commission, was
the action contemplated by NMSA 1978 § 10-16G-5(c)(1), that “by approval of at least five
commissioners, initiate complaints alleging ethics violations against a public official, public
employee, candidate, person subject to the Campaign Reporting Act, government contractor,

lobbyist or lobbyist's employer”, the actions taken by Commission staff to investigate and
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prepare the instant lawsuit as well as the media campaign prior to the vote by at least five
commissioners was ultra vires as taken without prior initiating complaint as a prerequisite
required by § 1-19-34.8. See Exhibit A.

39.  After learning of the lawsuit from the media, on May 30, 2024, Defendants
directed counsel to make public records requests to the Plaintiff. One of those requests sought:

Any and all correspondence or communications (in their native format, i.e. .eml,

to the extent possible) between any staff, employee or commissioner to any other

person, both internal and external to the Ethics Commissioner, regarding the

litigation. filed against The New Mexico Project and Jeff Apodaca in the Second

Judicial District Court.

See Exhibit B.

40. On June 12, 2024, Plaintiff transmitted a response to the above noted request.

4]1.  The response withholds without explanation the email addresses of the persons to
whom the email in Exhibit C was transmitted.

42.  Another of the requests sought “Any and all communications sent to or received
from any person affiliated with the Garrity PR firm. ” See Exhibit D.

43, On June 24, 2024, Plaintiff transmitted a response to the above noted request.

44,  The response denies providing a copy of correspondence between Plaintiff and
the Garril}li PR firm that contained a draft of the press release at issue in this litigation before the
Commission authorized the investigation and authorization of a complaint against Defendants.
See Exhibit E

COUNTER COUNT 1
VIOLATION OF N.M. CONST. ART. 11, § 17 and N.M. CONST. ART. 1], § 18
45.  Defendants herein incorporate all the foregoing paragraphs.

46. Pursuant to N.M. Const. art. II, § 17 and N.M. Const. art. II, § 18 Defendants had
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the right to speak on the matters of public importance.

47. In retaliation for the protected exercise of speech, in discrimination of
Defendants’ viewpoints and on the basis of race, Defendant acting through its agents has
initiated and maintained a vindictive prosecution against Defendants that seeks to :deprive them
of their property and his liberty.

48.  Plaintiff’s actions unconstitutionally deprived Defendants of procedural due
process codified by New Mexico statute.

49,  Plaintiff’s disparate enforcement actions, ideologically and racially motivated,
deprive Defendants of equal protection of the law.

50.  Under the New Mexico Civil Rights Act (NMCRA), “[a] person who claims to
have suffered a deprivation of any rights, privileges or immuni}ies pursuant to the bill of rights of
the constitution of New Mexico due to acts or omissions of a public body or person acting on
behalf of, under color of or within the course and scope of the authority of a public body may
maintain an action to establish liability and recover actual damages and equitable or injunctive
relief in any New Mexico district court.” NMSA 1978 § 41-4A-3

‘ 51.  Because the Plaintiff acting through its agents has violated Defendants” rights
protected by the Bill of Rights of the New Mexico Constitution, Defendants are entitled to
judgement establishing that their rights were violated and for actual damages associated to those
violation as well as attorney’s fees and costs.

52.  Because the Plaintiff is continuing to violate their civil rights, Defendants are

entitled to injunctive relief halting the vindictive prosecution by the Plaintiff to require the

exhaustion of the administrative due process and preserving their property and their liberty.

COUNT II - VIOLATION OF THE INSPECTION OF PUBLIC RECORDS ACT
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53.  Defendants herein incorporate all the foregoing paragraphs.

54.  This counterclaim is brought by Defendants against the Plaintiff to enforce the
provisions of the New Mexico Inspection of Public Records Act, NMSA 1978 § 14-2-1
(“IPRA”).

55.  The IPRA provides that, with only certain, specified limitations, “Every person
has a right to inspect public records of the state.” Id.

56.  Under IPRA, “Unless a written request has been determined to be excessively
burdensome or broad, a written request for inspection of public records that has not been
permitted withing fifteen days of receipt by the office of the custodian may be deemed denied.
The person requesting the public records may pursue the remedies provided in the Inspection of
Public Records Act.” NMSA § 14-2-11(A).
| 57.  Pursuant to NMSA 1978 § 14-2-11 Plaintiff has violated the New Mexico
Inspection of Public Records Act by withholding records regarding who the email with the press
release was transmitted to,

58. Pursuant to NMSA 1978 § 14-2-12 Plaintiff has violated the New Mexico
Inspection of Public Records Act by improperly denying Defendants access to public records.

59.  Because Plainiff has violated the IPRA by failing to produce to and improperly
denying the Defendants the public records requested by them without justification under the law,
Defendants are entitled to an injunction ordering the Plaintiff to produce all relevant documents
in the Defendant’s possession.

60.  Pursuant to NMSA 1978 § 14-2-11 Plaintiff is entitled to statutory damages,
attorney’s fees and costs for the failure of the Defendant to follow IPRA.

PRAYER FOR RELIEF
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WHEREFORE, Defendants pray the Court: .(1) enter declaratory relief and injunctive
relief as described above; (2) enter an award of compensatory damages and statutory damages
in an amount to be proven at trial; and (3) enter an award of attorney fees, costs, and such other
legal or equitable relief as the Court may deem proper

THIRD PARTY COMPLAINT FOR DAMAGES PURSUANT TO 42 USC §1983 FOR
FIRST AMENDMENT RETALIATION AND DENIAL OF PROCEDURAL DUE
PROCESS
FACTUAL BACKGROUND

61. As admitted in the Plaintiff’s Complaint, Third-Party Defendants are aware that
Third-Party Plaintiff Apodaca is only one of three officers for The New Mexico Project.

62, As described in the Plaintiff’s Complaint, the only evidence alleging violations of
law by Mr. Apodaca are his statements made to the press. See ECF Doc. 1-2, I 5, 19, 22, 23,
28, 34, and 35.

63. Third-Party Defendants did not initiate litigation against either of the other
officers of The New Mexico Project. In fact, Third-Party Defendants, in direct response to Mr.
Apodaca’s statements to the press, filed a frivolous, retaliatory claim, naming him personally and
seeking penalties, without any factual support as part of a directed plan to use the judicial system
to deny Mr. Apodaca his First Amendment rights and to interfere with the primary election.

64. On May 24, 2024, Third-Party Defendant Commissioner Does 1-7 authorized the
initiation of the litigation against Mr. Apodaca personally by some action or vote that has been
withheld from the public

65. Pursuant to NMSA 1978 § 10-16G-10 was entitled to procedural due process to
respond to the purported claims against him prior to the initiation of litigation which was

intentionally denied by the Third-Party Defendants.
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66. Not satisfied with abusing the legal system to harass Mr., Apodaca with a
frivolous claim, Third-Party Defendants Commissioner Does 1-7 and Farris have directed their
legal counsel to engage in a media smear campaign in furtherance of their vindictive prosecution.

67. The use of PR to harass and intimidate Mr. Apodaca to deter the exercise of his
First Amendment rights is ongoing, occurring just before the filing of this third-party complaint.
See Exhibit F.

PARTIES

68.  Third-Party Plaintiff Jeff Apodaca is a resident of Albuquerque against whom a
vindictive prosecution in retaliation for his exercise of First Amendment protected speech and
denying him procedural due process has been initiated by Third-Party Defendants Jeremy Farris
and Commissioner Does 1-7.

69.  Third-Party Defendant Jeremy Farris is the Executive Director for the State Ethics
Commission that acted individually under the color of law to initiate the vindictive prosecution
against Mr. Apodaca for his exercise of his First Amendment right to speech and intentionally
denied him procedural due process.

70.  Third-Party Defendant Commissioner Does 1-7 are undisclosed commissioners
for the State Ethics Commission that acted individually under the color of law to initiate the
vindictive prosecution against Mr. Apodaca for his exercise of his First Amendment right to
speech and intentionally denied him procedural due process.

COUNT I - VINDICTIVE PROSECUTION OR MALICIOUS ABUSE OF PROCESS
(First Amendment Retaliation in Violation of the First Amendment to the United States
Constitution and N.M. Const. Art. 2, § 17)

71.  Mr. Apodaca hereby incorporates and re-alleges any allegations made in the.

paragraphs above.
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72.  Third-Party Defendants acting individually under the color of Jaw caused a claim
to be filed personally against Mr. Apodaca without probable cause and has caused the misuse of
the legal process for purpose of retaliation against Mr. Apodaca unreasonably chilling his free
exercise of protected speech and for the purpose of influencing the outcome of an election.

73.  Mr. Apodaca has been damaged and is entitled to compensatory damages,
attorneys’ fees and costs.

74.  Third-Party Defendants’ actions are malicious, willful and wanton, entitling Mr.
Apodaca to punitive damages to deter Third-Party Defendants and other similarly situated public
officials from similar conduct.

COUNT II - 42 U.S.C § 1983 —- DENIAL OF PROCEDURAL DUE PROCESS

75.  Mr. Apodaca incorporates the preceding paragraphs as though fully set forth
herein.

76.  The Fourteenth Amendment to the United States Constitution forbids a state from
depriving anyone of life, liberty, or property without due process of law.

77.  No due process protections have been afforded to Mr. Apodaca, as required by the
United States Constitution of a pre-deprivation or post deprivation process that allows for any
opportunity, much less a meaningful opportunity, to be heard and address the propriety of the
government’s actions including the process codified by the New Mexico Legislature in NMSA
1978 § 10-16G-10.

| 78.  All fundamental rights comprised within the term liberty, including but not
limited to, the right free speech, the rights to be free from bodily restraint, the right to contract
and engage in the common occupations of life, the right to acquire useful knowledge, to worship

God according to the dictates of one’s own conscience, and to generally enjoy the privileges long
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associated with the rights of free people are guaranteed substantive due process rights under the
Fourteenth Amendment.

79.  The initiation of litigation against Mr. Apodaca, personally as a direct result for
his exercise of speech made to the press (that is the only distinguishing facts separating Mr.
Apodaca from the other officers for The New Mexico Project) deprive him of his fundamental
liberty interests in speech without the prescribed procedural due process of law.

80.  Plaintiff seeks damages, declaratory relief, and injunctive relief to halt these
deprivations of his First Amendment Rights without affording him procedural due process.

81. 'f‘hird-Party’ Defendants’ actions are malicious, wiliful and wanton, entitling Mr.
Apodaca to punitive damages to deter Third-Party Defendants and other similarly situated public
officials from similar conduct

COUNT III - FOR PRELIMINARY AND PERMANENT INJUNCTION

82.  Mr. Apodaca incorporates all of the preceding paragraphs as if fully stated herein.

83.  Third-Party Defendants have demonstrated that they will continue to irreparably
harm Mr. Apodaca depriving him of the free exercise of his First Amendment rights by
continuing to retaliate against him. using tax payer money to fund an outside PR firm to attack
him in the media and litigation unless prevented by order of this Court.

84.  Third-Party Defendants should be preliminarily and permanently enjoined from
continuing their vindictive prosecution or taking actions that abuse the legal process or media to
harass and intimidate Mr. Apodaca.

WHEREFORE, Mr. Apodaca respectfully requests that this Court exercise its jurisdiction

and enter, pursuant to this Court’s original jurisdiction, and 42 U.S.C, §1983:
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A. A declaratory judgment or other appropriate order that the Third-Party Defendants

have violated Mr. Apodaca’s civil liberties by engaging in a vindicative prosecution

out of retaliation for his engagement in constitutionally protected First Amendment

conduct.

B. Judgement in favor of Mr. Apodaca for actual and punitive damages in an amount to

be proven at trial for the violation of his constitutional rights;

C. An Order awarding Mr. Apodaca his costs and reasonable attorneys’ fees as provided

by 42 U.S.C. §1988;

D. An Order preliminarily and permanently enjoining the Third-Pary Defendants from

using the legal process or the media to harass, intimidate and retaliate against Mr.

Apodaca through any vindictive prosecution;

E. Order any other or further relief the court deems just and fair.

DEMAND FOR JURY TRIAL

Defendants demand a trial by jury.

Respectfully submitted,

Western Agriculture, Resource and
Business Advocates, LLP

/s/ A. Blair Dunn

A. Blair Dunn, Esq.

Jared R. Vander Dussen

400 Gold Ave SW, Suite 1000
Albuquerque, NM 87102
(505) 750-3060
abdunn@ablairdunn-esq.com
warba.llp.jared @ gmail.com
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ERTIFI E E

1 HEREBY CERTIFY that on July 2, 2024, a true and correct copy of the foregoing was
filed electronically pursuant to the CM/ECF procedure for the District of New Mexico, and
caused counsel of record to be served by electronic means.

/s/ A._Blair Dunn
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From: Kirkpatsick, Jane, SEC

To: Tom Garrity

Ca: Eartis, Jeremy, SEC

Subject: RE: [EXTERNAL] Re: State Ethics Commission Press Releases May 24th
Date: Thursday, May 23, 2024 9:45.00 AM

Attachments: maoeQ0L.png

Tom,
Thanks!

I am available today after 1:00 pm. A phone call to discuss logistics would be great. Does 1:00
work?

Jane Kirkpaftrick (she/her)
Communications Manager
State Ethics Commission
505.554.7706
Sec.nm.gov

@

From: Tom Garrity <tom@garritypr.com>

Sent: Wednesday, May 22, 2024 7:.02 PM

To: Kirkpatrick, Jane, SEC <jane.kirkpatrick@sec.nm.gov>

Cc: Farris, Jeremy, SEC <Jeremy.Farris@sec.nm.gov>

Subject: Re: [EXTERNAL] Re; State Ethics Commission Press Releases May 24th

Hello Jane,

Thank you for the thoughtful reply. Please feel free to call me Tom. And yes, TGG can be the
point of contact for the news releases.

How is your schedute tomorrow (Thursday} between 9:30 and 10am or after 1pm to connect
over the phone or virtual meeting to discuss logistics?

...........

From' Klrkpatnck Jane, SEC <m£mmmm>
Date: Wednesday, May 22, 2024 at 3:46 PM

To: Tom Garrity <tom@garritypr.com>

Cc: Farris, Jeremy, SEC <Jeremy.Farris@sec.nm.goy>
Subject: RE: [EXTERNAL] Re: State Ethics Commission Press Releases May 24th

Mr. Garrity,

EXHIBIT A
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Thank you for the feedback on the press releases. After some discussion today, we think that it
would be best if the Garrity Group could be point of contact for the releases. Please let me
know what | can do moving forward to assist with that. | am planning on having the press
releases and their corresponding information uploaded on our website and readily available
so hopefully any inguiries can be directed straight to our website.

.Looking forward to hearing from/working with you on this.

Thanks!

Jane Kirkpatrick (she/her)
Communications Manager
State Ethics Commission
505.554.7706

Sec.nm.gov

From: Tom Garrity <tom@garritypr.con>

Sent: Sunday, May 19, 2024 4:37 PM

To: Kirkpatrick, Jane, SEC <jane kirkpatrick@sec.nm.gov>

Cc: Farris, Jeremy, SEC <leremy Farris@sec.nm.gov>

Subject: [EXTERNAL] Re: State Ethics Commission Press Releases May 24th

on. Exercise caution priorto .

gonlin
Thank you, both.

Attached as some suggested editsin the form of tracked changes.
¢ Bothiinclude an added sub headline, focusing on the result or action.
e Added boilerplate {used in Turquoise Care news release).
¢ Please note the question in the Lewis news release. The wording raised the questionin
my mind so | wanted to be sure to bring it to your collective attention.

Best regards,

Tom

Tom Garrity

President, The Garrity Group Public Relations
7103 4th Street NW, Suite 4

Los Ranchos, New Mexico 87107

[}
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Office | 505.898.8689 Mobile | 505.710.6567
Website ] Blog | Twitter | Siantp for our Newsletter

The information transmitted in this electronic message may contain CONFIDENTIAL and/or
PRIVILEGED information. [f you are not the intended recipient, any disclosure, distribution, or use of
the contents of this message is STRICTLY PROHIBITED. If you have received this communication in
error, please contact the sender by reply e-mail and delete the message from your computer system
immediately,

From: Kirkpatrick, Jane, SEC <jane.kirkpatrick@segc.nm.gov>

Date: Wednesday, May 15, 2024 at 2:28 PM
To: Tom Garrity <tom@garritypr.com>
Cec: Farris, Jeremy, SEC <Jeremy.Farri nm.goy>

Subject: State Ethics Commission Press Releases May 24th

Tom,
Following our discussion last week, ] think it’s a good Idea to be proactive in notifying our
media contacts about the upcoming Commission meeting and subsequent press releases.

1 will send an email this Friday to inform the media that not only will there be a meeting next
week—a routine update [ provide the week before ameeting—but they sheould also expect
significant press releases thereafter. It seems prudent to ensure that all our contacts are
informed simultaneously, rather than selectively. The Commission has a substantial list of
journalists that cover the Commission regularly, however [ will also send the email to the
Garrity Group so they can disperse this information to their contacts.

Additionally, | have attached the two draft press releases for your review, one concerning the
settlement with Dan Lewis and the other regarding our civil enforcement action against The
New Mexico Project/Jeif Apodaca.

The Commission will need support distributing these press releases to a broader media list.

As far as who will be the point of contact after the press releases are issued, we are still
speaking internally about who will be point while I'm gone.

Thank you for your support and attention to this. | look forward to hearing from you.

Jane Kirkpatrick (she/her)
Communications Manager
State Ethics Commission
505.554,7706

Sec.nm.gov
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. Hon. William F, Lang (Chair,
STATE ETHICS COMMISSION Jetioy . Baker
Caroline “KC” Manieryve, Chief Compliance Counsel Sg‘xﬁ‘&ﬁ%ﬁm
800 Bradbury Drive Southeast, Suite 215 Hon. Dr. Texvy McMillan
Albuquerque, NM 87100 ‘Ronuld Solimon

505.362.9617 | Caroline.Manieyre@sec.nm.gov Dr, dudy Viltanusva

Jezemy D, Farxis, Bxecutiva Director

May 31, 2024

Via e-mail correspondence only

A. Blair Dunn

WARBA, LLP

400 Gold Ave. SW, Ste. 1000
Albuquerque, NM 87102

E-mail: abdunn@ablairdunn-esq.com
Re:  Request to Inspect Public Records (IR-2024-09)

Dear Mr. Dunn:
On May 28, 2024, the State Ethics Commission received your request to inspect certain records:

s Any and all correspondence or communications (in their native format, i.e. .emi, to
the extent possible) between any staff, employee or commissioner to any other person,
both internal and external to the Ethics Commissioner, regarding the litigation filed
against The New Mexico Project and Jeff Apodaca in the Second Judicial District
Court.

o Any information pertaining to the organization called Advanced Legislative
Leadership Servies or ALLS.

* Please note that we need additional time to respond, until Wednesday, June 12, 2024, If you
have any questions or concerns regarding your request, plead do not hesitate.to contact the
Commission.

Sincerely,

C;f”@

line “KC” Manierre

EXHIBIT B
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From: Kirkpatrick, Jane, SEC
Co: Commission, Ethics, SEC
Subject: State Ethics Commisslon: Press Release, Commission announces lawsuit against The New Mexico Project
Date! Friday, May 24, 2024 2:23:23 PM
Attachments: ImaseQ®l.png
2024-05-24 SEC v, TNMP Press Release (1),ndf
Dear Media Contacts,

Attached to this email please find a press release issued by the Commission today, May 24,
2024, regarding the Commissions lawsuit against The New Mexico Project to enforce the
Campaign Reporting Act.

This press release is also available on the Commission’s website; Press Relsase: State Ethics
Commission files lawsuit against The New Mexico Project

Should you have any inquiries or require further information, please don’t hesitate to contact
me,

Thank you for your continued coverage on the Commission’s work.

- Jane Kirkpatrick (she/her)
Communications Manager
State Ethics Commission
505.554.7706

Sec.nm.gov

EXHIBIT C
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Hon, William F. Larg (Chai)
Jeffrey L. Baker

Stuart M. Bluestone

Hon, Cclia Castillo

800 Bradbury Dr. SE
Suite 217 )
Albuquerque, NM 87106

m,sg;,nm,gov
Hon, Dr, Terry MeMillan
Ronald Sollmon
Dr, Judy Villanueva
CONTACT:
Ethics.commission(@sec.nm.gov
For Immediate Release: News@garritypr.com
512412024

PRESS RELEASE

State Bthics Commission files lawsuit against The New Mexico Project
to enforce the Campaign Reporting Act

Action made to force campaign disclosure requirements and
shine light on “dark money” in New Mexico's elections

Albuguerque, NM, May 24, 2024 — The State Ethics Commission filed a lawsuit
against The New Mexico Project (“TNMP”’) and Jeff Apodaca to enforce the
disclosure provisions of the Campaign Reporting Act (“CRA”). TNMP, a domestic
nonprofit cooperation, or Apodaca spent thousands of dollars on creating and
hosting a website and purchased radio and social media advertisements to
influence the outcome of elections for at least 15 legislative districts in the New
Mexico House of Representatives and Senate.

The CRA requires those who have made aggregate independent expenditures in
excess of $1,000 dollars in a non-statewide election to disclose to whom those
expenditures were made and the source of the contributions that funded the
expenditures. TNMP has made more than $1,000 dollars in independent
expenditures in support of specific “pro-moderate” and “pro-business” candidates
but has failed to register as a political committee or make any disclosures related to
those independent expenditures. Accordingly, the Commission filed suit to enforce
the CRA’s disclosure requirements.
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In 2019, the Legislature amended the CRA to shine light on “dark money” in New
Mexico’s elections, requiring groups that pay for advertisements or advocacy in
support of candidates to be minimally transparent about who funded those efforts.
The CRA allows New Mexicans to know who funds efforts to influence their
votes. The State Ethics Commission has authority to enforce the CRA and has
pursued civil enforcement actions to bring greater transparency to New Mexicans
regarding who is funding and coordinating election advertisements.

Click here to read the State Ethics Commission’s complaint.

About the State Ethics Commission

The State Ethics Commission is an independent, constitutional state agency with
the authority to enforce civil violations.of New Mexico’s governmental ethics and
disclosure statutes, including the Procurement Code. The Commission is
comprised of three Democratic Commissioners, three Republican Commissioners,
and one independent Commissioner who is registered as “decline to state.” For
more information about the State Ethics Commission, please visit sec.nm.gov.

#H##

For more information about the State Ethics Commission, please visit sec.nm.gov.
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STATE ETHICS COMMISSION Hon, Williasn F: Lang (Chair)

- . . s Jeffrey L. Baker
Jane Kirkpatrick, Communications and Administrative Stuart M. Bivestone
Manager Hen. Celia Castillo
800 Bradbury Drive Southeast, Suite 215 Hon, Dr, Terry Mchiliignn
Albuquerque, NM 87106 Dr. ﬁ%’}n’édf:m e:’;

505.664.7706 | Jane. Kirkpatrick@sec.nm.goy
Jeremy D. Farris, Execulive Director

June 24, 2024

Yia U.S. First Class Mail

A. Blair Dunn

WARBA, LLP

400 Gold Ave. SW, Ste. 1000
Albuquerque, NM 87102

Re: Request to Inspect Public Records (IR-2024-12)
Dear Mr. Dunn:
On May 30, 2024, we received your request to review certain records:

1. Any.and all contracts or-agreements for service with the Garrity PR firm.
2. Receipts for any all monies paid to the Garrity PR firm,

3. Any and all communications sent to or received from any person affiliated with
the Garrity PR firm,

Records responsive to this request are betng provided through the enclosed CD.

Some records responsive to this request have been redacted pursuant to NMSA 1978, § 14-2-1.1
(2019).

Inspection of some records responsive to this request is being denied pursuant to NMSA
1978, § 14-2-1(G) & (L) (2023):

e Records subject to the attorney-client communications privilege. See NMSA
1978, § 14-2-1(G); NMSA 1978, §10-16G-13(A).

e Attorney work product. See Richards v. New Mexico Developmental Disabilities
Planning Council, A-1-CA=30796, 2011 WL 2042553 (April 13, 2011) (non-
precedential) (holding that attorney work product is not subject to public
inspection under the Inspection of Public Records Act).

¢ Responsive records that are complaints, reports, files, records or communications
collected or generated by the commission, hearing officer, general counsel or
director that pertain to alleged violations. See NMSA 1978, § 10-16G-13(C) &

(D) (2019).
EXHIBIT D
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State Ethics Commission
June 24, 2024
Page 2 of 2

This request is considered filled and closed.

With Respect,

Is/ Jane Kirkpatrick

Jane Kirkpatrick
Communications Manager
State Ethics Commission
505-554-7706

Additional person(s) responsible for this denial: Caroline Manierre, Chief Compliance Counsel,
State Ethics Commission
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From: Tom Garsity”

To: Earris, Jeremy, SEC; Kikpatrick, Jane, SEC
Subject: [EXTERNAL] Re: State Ethlcs Commisslon Press Releases May 24th
Date: Wednesday, May 15, 2024 3:28:43 PM

Attachments: Imaqed3.pna

CAUTION This email ongmated outside of our organization. Exercise caution prior to
clicking on links or opening attachments.

Thank you Jeremy and Jane. Understocd on all points. | will review the drafts and provide
feedback by end of the week. If this is needed ahead of time, let me know.

From Farris, Jeremy, SEC <Jeremy Farns@sec nm.gov>

Date: Wednesday, May 15, 2024_‘at 2:30 PM

To: Kirkpatrick, Jane, SEC <jane.kirkpatrick@sec.nm.gov>, Tom Garrity
<tom@garritypr.com>

Subject: RE: State Ethics Commission Press Releases May 24th

CONFIDENT!IAL
NOT SUBJECT TO IPRA DISCLOSURE

Thank you Jane.

Tom ~just to reiterate, These attachments are confidential at this point. We don’t have
Commission authorization for this action yet. If you have any preparatory conversations with
any journalists about what the Cormmission might do next Friday, please omit any identifying
details that could comprise our confidentiality.

Thanks,
Jeremy

Jeremy Farris, DPhil, J.D.

Executive Director

New Mexico State Ethics Commission

800 Bradbury Dr. SE, Suite 215

Atbuquerque, NM 87106

www.sec.state.nm.us

(505) 490 0951 {moblie)

jeremy.farris@sec.nm.gov

From: Kirkpatrick, Jane, SEC <jane.kirkpatrick@sec.nm.gov>
Sent: Wednesday, May 15, 2024 2:28 PM

To: Tor Garrity <tom@garritypr.com> EXHIB IT E
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Cc: Farris, Jeremy, SEC <leremy.Farris@sec.nm.gov>
Subject: State Ethics Commission Press Releases May 24th

Tom, )
Foltowing our discussion last week, | think it’s a good idea to be proactive in notifying our
media contacts about the upcoming Commission meeting and subsequent press releases.

I will send an email this Friday to inform the madia that not only will there be a meeting next
week—a routine update | provide the week before a meeting—but they should also expect
significant press releases thereafter. It seems prudent to ensure that all our contacts are
informed simultaneously, rather than selectively, The Commission has a substantial list of
journalists that cover the Commission regularly, however | will also send the email to the
Garrity Group so they can disperse this information to their contacts.

Additionally, I'have attached the two draft press releases for your review, one concerning the
settlement with Dan Lewis and the other regarding our civil enforcement action against The
New Mexico Project/Jeff Apodaca,

The Commissicn will need support distributing these press releases to a broader media list.

As far as who will be the point of contact after the press releases are issued, we are still
speaking internally about who will be point white I’'m gone.

Thank you for your support and attention to this. | look forward to hearing from you,

Jane Kirkpatrick (she/her)
Communications Manager
State Ethics Commission
505.554.7706

Sec.nm.gov
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800 Rradbwy Dr. SE
Suite 217
Albuquerque, XM 87185
TEVWSEC.GIT S0V

Hon Willism.F, Ling (Chair)

Stuart ML Bluestove

Hon Celia Castillo

Hou. Dr. Teray McMillan
Ronaid Solimon

CONTACT:

Jane Tabet-Kirkpatrick
For Immediate Release: Communications Manager

6/25/2024 Jane.Kirkaptrick(@sec.nm.gov

PRESS RELEASE

State Ethics Commission files motion for preliminary. injunction against
The New Mexico Project to enforce disclosure provisions of the
Campaign Reporting Act

The Connmission asks the court to compel TNMP to register as a political
committee with the secretary of state and to file reports of its contributions
and expenditures ahead of the 2024 general election

Albuquerque, NM, June 25, 2024 — The State Ethics Commission filed a motion
for preliminary injunction against The New Mexico Project (“TNMP”) and Jeff
Apodaca to enforce the disclosure provisions of the Campaign Reporting Act
(“CRA”). The Commission filed this motion to ensure that New Mexican voters
have access to information on who is funding independent expenditures that seek
to influence their votes before the upcoming general election in November.

The CRA requires political committees like TNMP to disclose their expenditures
and contributions. It also requires persons who have'made aggregate independent
expenditures in excess of $1,000 dollars in a nonstatewide election to disclose to
whom those expenditures were made and the source of the contributions that
funded the expenditures. On May 24, the Commission filed suit against TNMP and
Apodaca to enforce these disclosure requirements. To date, TNMP has not

EXHIBIT F

Jeffrey L. Baker-

Dr. Judy Villaoueva,
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complied, and Apodaca has-indicated that the organization plans to continue
making mdependent expenditures without the required reporting. Consequently,
the Commission has. apphed for an injunction to compel TNMP’s disclostires.

Click here to read: The Commission’s Motion for Preliminary Injunction

Through this lawsuit, the Commission aims to provide New Mexico voters with the
transparency the law requires, vindicating New.Mexicans’ right to know who

funds advertisements seeking fo influence their votes. Since its.inception, the
Comumission has brought similar action to enforce the CRA’s disclosure
‘provisions; irrespective of any defendant’s. polmcal or policy positions.

Click here to read: The State Ethics Commission settles'Campaign Reporting Act
lawsuit with the Working Families Organization, Inc.

Click here to read: The State Ethics Commission settles with New Mexico Value
PAC for Campaign Reporting' Act violations

Click bere to read: The State Ethics Commission settles lawsuit With the Council
for @ Competitive New Mexico

Click here to read: Committee to Protect New Mexico Consumers agrees to
disclose over $264,000-in experiditures. supporting PRC ballot question

About the State Ethics Commission

The ‘State Ethics Conimission is an independent, constitutional state:agency with
the authonty to enforce civil violations of New Mexico’s governmental-ethics and
disclosure statutes, including the Campalgn Reportmg Act. The Commission is
comprised of three Democratic Commissioners, three Republican Commissioners,
and one independent Cominissioner who is registered as “decline to state.”

###

For more information about the State Ethics Commission, please visit sec.am.gov.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STATE ETHICS COMMISSION,
Plaintiff,

V.
No. 1:24-c¢v-00652-WJ-LF
TNMP, INC. d/b/a “The New Mexico Project”;
and JEFF APODACA,
Defendants.

ORDER SCHEDULING MOTION HEARING

NOTICE is given that the Court will hold a hearing on Plaintiff’s Motion to Remand
(Doc. 7) and Defendants’ Response. The parties should be prepared to discuss what effect, if any,
Defendants’ counterclaim and/or third-party complaint (Dec. 9) has on this Court’s original
jurisdiction to resolve federal questions under Section 1331. Additionally, the parties should
familiarize themselves with the precedents under: Nicodemus v. Union Pac. Corp., 318 F.3d
1231 (10th Cir. 2003), Grable & Sons Metal Prods., Inc. v. Darue Eng’g & Mfg., 545 U.S. 308
(2005), and Gunn v. Minton, 568 U.S. 251 (2013).

The Motion Hearing is scheduled July 19, 2024 at 1:30p.m. in Albuquerque - 560
Cimarron Courtroom before Chief District Judge William P. Johnson.

IT IS SO ORDERED.

Is/
WILLIAM P, JOHNSON
CHIEF UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STATE ETHICS COMMISSION,
Plaintiff/Counter-Defendant,

v, Case No. 1:24-cv-652-W]-LF

TNMP, INC., d/b/a “Tl;e New Mexico Project”;
and JEFF APODACA,

Defendants/Counter-Plaintiffs,
and
JEFF APODACA,

Third Party Plaintiff,
Y.

JEREMY FARRIS; WILLIAM F. LANG;
JEFFREY L. BAKER; STUART M. BLUESTONE;
CELIA CASTILLO; TERRY MCMILLAN;
RONALD SOLIMON; JUDY VILLANUEVA,

Third Party Defendants,
AMENDED ANSWER,
COUNTERCLAIMS AND THIRD-
PARTY COMPLAINT,
COME NOW, Defendants, through undersigned counsel, and provides their Answer to the

Complaint in this matter as follows:
1. Defendants deny the allegations set forth in 1 of the Complaint.

2. Defendants deny the allegations set forth in {2 of the Complaint as a

matter of opinion about the law not being a fact.
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3"

Defendants deny the allegations set forth in {3 to the extent that they are a

legal conclusion purporting to be a fact of the Complaint.

4.

5.

9.

10.

Complaint.

11.

12,

13.

14.

Complaint.

15.

Defendants deny the allegations set forth in 94 of the Complaint.
Defendants deny the allegations set forth in g5 of the Complaint.
Defendants deny the allegations set forth in 6 of the Complaint.
Defendants deny the allegations set forth in {7 of the Complaint.
Defendants ;drnit the allegations set forth in {8 thru 10 of the Complaint.
Defendants deny the allegations set forth in 11 of the Complaint.

Defendants admit the allegations set forth in 12 thru ‘1124 of the

Defendants deny the allegations set forth in 25 of the Complaint.
Defendants deny the allegations set forth in §26:of the Complaint.
Defendants deny the allegations set forth in 27 of the Complaint.

Defendants admit the allegations set forth in §28 thru 35 of the

Defendant TPNM admits or denies the allegations J36 of the Complaint

according to its previous admissions or denials.

16.
17.

18.

Defendant TPNM admits the allegations set forth in {37 of the Complaint.

Defendant TPNM denies the allegations set forth in {38 of the Complaint.

Defendant TPNM denies the allegations set forth in {39 of the Complaint

and demand strict proof thereof.

19.

740 of the Complaint states a legal conclusion, to the extent that it is a

factual allegation Defendant TPNM denies the. allegations.
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20. 741 of the Complaint states a legal conclusion, to the extent that it is a
factual allegation Defendant TPNM denies the allegations,

21.  Defendant TPNM denies that Plaintiff is entitled to the relief sought in
q42.

22.  Defendant TPNM admits or denies the allegations 43 of the Complaint
according to its previous admissions or denials.

23. 944 of the Complaint requires neither admission or denial.

24.  Defendant TPNM denies the allegations set forth in {45 thru 47 of the
Complaint and demand strict proof thereof.

25.  Defendant TPNM denies that Plaintiff is entitled to the relief sought in 748
and 7[49.

26.  Defendant Apodoca admits or denies the allegations 50 of the Complaint
according to his previous admissions or denials.

27. {51 of the Complaint requires neither admission or denial.

28.  Defendant Apodaca denies the allegations.set forth in §52 thru 955 of the
Complaint and demand strict proof thereof.

29.  Defendants deny that Plaintiff is entitled to the relief sought in {56 and

§57.
30. Defendaﬂt's deny that Plaintiff is lawfully entitled to the relief sought by
the Complaint.
AFFIRMATIVE DEFENSES
AFFIRMATIVE DEFENSE I

The Complaint fails to state a cause of action as to at least oné or more of the claims for
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relief, and Defendants are entitled to dismissal of the same.
AFFIRMATIVE DEFENSE 11
Plaintiff may have failed to join a necessary party.
AFFIRMATIVE DEFENSE I
Plaintiff’s Complaint is preempted by federal law.
AFFIRMATIVE DEFENSE 1V
Plaintiff’s Complaint is brought with unclean hands.
AFFIRMATIVE DEFENSE V
Plaintiff’s Complaint violates the civil rights of Defendants.
AFFIRMATIVE DEFENSE VI
Plaintiff’s claims are ultra vires.
AFFIRMATIVE DEFENSE VII
Plaintiff’s claims against Defendants are barred by the doctrines of equitable estoppel,
laches, consent, waiver, informed consent, release, unclean hands, res judicata, and collateral
estoppel.
AFFIRMATIVE DEFENSE X
Plaintiff’s claims constitute an unconstitutional punishment without fair notice in
violation of Defendants’ due process rights under the Due Process Clause of the New Mexico
Constitution (Section II-18) and the Fifth and Fourteenth Amendments to the United States
Constitution.
AFFIRMATIVE DEFENSE XI
Plaintiff failed to exhaust required administrative remedies.

AFFIRMATIVE DEFENSE XII
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Defendant is protected from the disclosure of its donors by the First Amendment to the
United States Constitution.

WHEREFORE, Defendants that the Court enter judgment in their favor and against
Plaintiff, for their costs and expenses incurred herein, and for such other and further relief as the
court deems just and proper. Defendants deny that Plaintiffs are entitled to any award against
them as enumerated in Plaintiff’s prayer for judgment.

COUNTERCLAIMS
FACTS APPLICABLE TO ALL COUNTS

31.  Plaintiff has elected to selectively engage in an enforcement action against
Defendant TNMP upon the basis of the viewpoint of The New Mexico Project and upon a
racially motivated basis.

32.  Plaintiff has specifically avoided attempting to enforce the same laws against
other 501(c)(4) entities that have reached the exact same threshold of a political committee for
registering and reporting donors that Plaintiff complains apply to Defendants TPNM and
Apodaca.

33.  Instead of any attempt to obtain compliance or to afford any notice or opportunity
to Defendants for explanation, Plaintiff, in'an attempt to engage in electioneering to target the
largely moderate Latino candidates that were identified by TPNM, instigated a media smear
campaign using tax payer funds to a private PR company, The Garrity Group, to target TNMP
and Apodaca before they had even received a file stamped copy of the Complaint.

34,  The Plaintiff, whose Board of Commissioners is selected in a significant part by
white progressive Democrat elected officials and whose staff is significantly comprised of white

individuals, was racially and ideologically motivated to maliciously weaponize the statutorily
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granted authority of the Plaintiff to harm Defendants to attempt to influence the outcome of the
June 2024 Democratic Party primary. _

35. Upon information and belief, the Plaintiff’s actions negatively affected the
outcome of the primary election as specifically designed by the inclusion of the candidates’
names in the lawsuit in a distributed pre-filing version of the lawsuit. The rush to influence the
election and to vindictively prosecute TPNM and Apodaca could not even wait for a file stamped
copy of the complaint.

36.  Plaintiff’s complaint alleges that on May 24, 2024, the same day that the lawsuit
was filed that the Commission voted to authorize the bringing of the lawsuit. However, the
authority of the Commission staff to investigate and adjudicate this type of claim on behalf of the
commission can only be initiated by a complaint that has been received. See NMSA 1978 § 1-19-
34.8 (“The state ethics commission shall have jurisdiction to investigate and adjudicate a
complaint alleging a civil violation of a provision of the Campaign Reporting Act in accordance
with the provisions of that act.”). Upon information and belief, the Commission was not referred
a complaint by the Secretary of State nor received one from a citizen.

37, Further, NMSA 1978 § 10-16G-10, provides the process for a complaint of the
Campaign Reporting Act, as alleged by the Plaintiff, which includes that “the respondent shall be
notified within seven days of the filing of the complaint and offered an opportunity to file a
response on the merits of the complaint.” Id. Defendants® were provided no notice of any
complaint and afforded no.opportunity to respond.

38.  Assuming arguendo, that the May 24, 2024 authorization by the Commission, was
the action contemplated by NMSA 1978 § 10-16G-5(c)(1), that “by approval of at least five

commissioners, initiate cornplaints alleging ethics violations against a public official, public
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employee, candidate, person subject to the Campaign Reporting Act, government contractor,
lobbyist or lobbyist's employer”, the actions taken by Commission staff to investigate and
prepare the instant lawsuit as well as the media campaign prior to the vote by at least five
commissioners was ultra vires as taken without prior initiating complaint as a prerequisite
required by § 1-19-34.8. See Exhibit A,

39, After learning of the lawsuit from the media, on May 30, 2024, Defendants
directed counsel to make public records requests to the Plaintiff. One of those requests sought:

Any and all correspondence or communications (in their native format, i.e. .eml,

to the extent possible) between any staff, employee or commissioner to any other

person, both internal and external to the Ethics Commissioner, regarding the

litigation filed against The New Mexico Project and Jeff Apodaca in the Second

Judicial District Court.

See Exhibit B.

40. On June 12, 2024, Plaintiff transmitted a response to the above noted request.

41.  The response withholds without explanation the email addresses of the persons to
whom the email in Exhibit C was transmitted.

42,  Following the filing of the original Answer, Doc. 9, the IPRA custodian for the
Plaintiff transmitted correspondence admitting that the Plaintiff had failed to provide the
complete record and transmitted the same. See Exhibit G, Email with BCC Recipients in PDF.

43. The Plaintiff also respond to this' request on June 12, 2024 providing some.

requested records by email, but stated that:

Some records responsive to this request are being denied pursuant to NMSA
1978, § 14-2-1(G) & (L) (2023):

*» Responsive. records are complaints, reports, files, records or communications
collected or generated by the commission that pertain to alleged violations. See
NMSA 1978 § 10-16G-13(C)(2019).

See Exhibit H (emphasis in original).
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44."  On June 28, 2024, Plaintiff filed of record with this Court its pending Motion for
Remand, Doc. 7 and attached to the Motion was a proposed settlement demand, (ostensibly
transmit;ed, but never received by Defendant Apodaca), Exhibit I.

45.  The correspondence, Exhibit I, was responsive the IPRA request, but cannot be
located in the records transmitted to Defendants and appears to have been denied as noted in'J43
above.

COUNTER COUNT 1

VIOLATION OF N.M. CONST. ART. II, § 17 and NNM. CONST. ART. I, § 18

46. Dcfcndant's herein incorporate all the foregoing paragraphs.

47. Pursuant to N.M. Const. art. II, § 17 and N.M. Const. art. II, § 18 Defendants had
the.right to speak on the matters of public importance.

48. In retaliation for the. protected exercise of speech, in discrimination of
Defendants® viewpoints and on the basis of race, Defendant acting through its- agents has
initiated and maintained a vindictive prosecution against Defendants that seeks to deprive them
of their property and his liberty.

49.  Plaintiff’s actions unconstitutionally deprived Defendants of procedural due
- process codified by New Mexico statute.

50. Plaintiff’s actions to authorize and condone its Executive Director’s actions to
attempt to extort a $1000 civil penalty in exchange for foregoing seeking criminal prosecution,
see Exhibit I, pg 2, violated Defendants rights to substantive process.

51.  Plaintiff’s disparate enforcement actions, ideologically and racially motivated,

deprive Defendants of equal protection of the law.
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52. Under the New Mexico Civil Rights Act (NMCRA), “[a] person who claims to
have suffered a deprivation of any rights, privileges or immunities plllrsuant to the bill of rights of
the constitution of New Mexico due to acts or omissions of a public body or person acting on
behalf of, under color of or within the course and scope of the authority of a public. body may
maintain an action to establish liability and recover actual damages and equitable or injunctive
relief in any New Mexico district court.” NMSA 1978 § 41-4A-3

53.  Because the Plaintiff acting through its agents has violated Defendants® rights
protected by the Bill of Rights of the New Mexico Constitution, Defendants are. entitled to
judgement establishing that their rights were violated and for actual damages associated to those
violation as well as attorney’s fees and costs.

54.  Because the Plaintiff is continuing to violate their civil rights, Defendants are
entitled to injunctive relief halting the vindictive prosecution by the Plaintiff to require the
exhaustion of the administrative due process and preserving their property and their Iit;erty.

COUNTER COUNT II - VIOLATION OF THE INSPECTION OF PUBLIC RECORDS
ACT

55.  Defendants herein incorporate all the foregoing paragraphs.

56.  This counterclaim is brought by Defendants against the Plaintiff to enforce the
provisions of the New Mexico Inspection of Public Records Act, NMSA 1978 § 14-2-1
(“IPRA”).

57.  The IPRA provides that, with only certain, specified limitations, “Every person
has a right to inspect public records of the state.” Id.

58.  Under IPRA, “Unless a written request has been determined to be excessively

burdensome or broad, a written request for inspection of public records that has not been
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permitted withing fifteen days of receipt by the office of the custodian may be deemed denied.
The person requesting the public records may pursue the remedies provided in the Inspection of
Public Records Act.” NMSA § 14-2-11(A).

59. Pursuant to NMSA 1978 § 14-2-11 Plaintiff has violated the New Mexico
Inspection of Public Records Act by withholding records regarding who the email with the press
release was transmitted to.

60.  Pursuant to NMSA 1978 § 14-2-12 Plaintiff has violated the New Mexico
Inspection of Public Records Act by improperly denying Defendants access to public records.

61.  Because Plaintiff has violated the IPRA by failing to produce to and improperly
denying the Defendants the public records requested by them without justification under the law,
Defendants are entitled to an injunction ordering the Plaintiff to produce all relevant documents
in the Defendant’s possession.

62. Pursuant to NMSA 1978 § 14-2-11 Plaintiff is entitled to statutory damages,
attorney’s fees and costs for the failure of the Defendant to follow IPRA.

PRAYER FOR RELIEF

WHEREFORE, Defendants pray the Court: (1) enter declaratory relief and injunctive
relief as described above; (2) enter an award of compensatory damages and statutory damages
in-an amount to be proven at trial; and (3) enter an award of attorney fees, costs, and such other
legal or equitable relief as the Court may deem proper

THfRD PARTY COMPLAINT FOR DAMAGES PURSUANT TO 42 USC §1983 FOR
FIRST AMENDMENT RETALIATION; DENIAL OF PROCEDURAL DUE PROCESS;

SUPERVIORY LIABILITY (MONELL) AND CIVL RICO

FACTUAL BACKGROUND
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63. As admitted in the Plaintiff’s Complaint, Third-Party Defendants are aware that
Third-Party Plaintiff Apodaca is only one of three officers for The New Mexico Project.

64. As described in the Plaintiff’s Complaint, the only evidence alleging violations of
law by Mr. Apodaca are his statements made to the press. See ECF Doc. 1-2, ] 5, 19, 22, 23,
28, 34, and 35.

65. On May 15, 2024, Third-Party Defendant Farris, transmitted correspondence to
Mr. Apodaca at an obscure and unreliable email address. See Exhibit I,

66. That correspondence attempted to extort monies from TNMP and Mr. Apodaca,
as well as foregoing his rights to dispute the constitutionality of the Commission’s demand for
foregoing First Amendment protected associational rights for TNMP and its donors, in exchange
for avoiding civil litigation and criminal prosecution for a matter for which, upon information
and belief, no complaint had been received by or initiated by a 5 commissioner vote of the New
Mexico State Ethics Commisston as required by law, stating:

I am prepared to request the Commission’s authorization to file a civil action
against both TNMP and you. However, to avoid expensive and potentially
bruising civil litigation, I offer the following proposed settlement agreement in
lieu of further action:
In exchange for:
(i) your signature below, which signifies an agreement to the foregoing;
(ii) the filing on New Mexico Campaign Finance System,
https://login.cfis.sos.state.nm.us/#/index, of reports of TNMP’s
expenditures and contributions, as required by Section 1-19-27.3(B)
through (D), with-a copy to ethics.commission@sec.nm.gov, by no later

than 9:00am on Monday, May 20, 2024; and

(iii) the payment of $1,000, corresponding to the civil penalty for one
violation of the Campaign Reporting Act,

and upon a vote by the Commission to approve this proposed settlement
agreement, the Commission will agree not to file a civil action seeking civil
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penalties, equitable relief, or other relief for the violations described in this
agreement. The Commission will further agree that your violations were not
knowing and willful, avoiding any potential criminal referral, and will state the
same in any press release concerning this agreement.

Exhibit L.

67. On June 28, 2024, Third-Party Defendant Farris knowingly and maliciously
published the settlement correspondence with the threat of potential referral for criminal
prosecution to the public in this Court’s record.

68. Upon information and belief, Third-Party Defendant Farris has a pattern of
threatening potential criminal referral to extort civil settlements from members of the public.

69. . Upon information and belief, Third-Party Defendants Commissioner Does 1-7
have instigated a policy of authorizing and condoning Third-Party Defendant Farris’s actions to
extort civil settlements in their supervision of him as the Executive Director for the New Mexico
State Ethics Commission as evidence by the carbon copy of Exhibit I to William F. Lang, Chair,
State Ethics Commission. See Exhibit I, pg 3.

70. Third-Party Defendants did not initiate litigation against either of the other
officers of The New Mexico Project. In fact, Third-Party Defendants, in direct response to Mr.
Apodaca’s statements to the press, filed a frivolous, retaliatory claim, naming him personally and
seeking penalties, without any factual support as part of a directed plan to use the judicial system
to deny Mr. Apodaca his First Amendment rights and to interfere with the primary election.

71. On May 24, 2024, Third-Party Defendant Commissioner Does 1-7 authorized the
initiation of the Iitigation against Mr. Apodaca personally by some action or vote that has been

withheld from the public
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72. Pursuant to NMSA 1978 § 10-16G-10 was entitled to procedural due process to
respond to the purported claims against him prior to the initiation of litigation which was
intentionally denied by the Third-Party Defendants,

73. Not satisfied with abusing the legal system to harass Mr. Apodaca with a
frivolous claim, Third-Party Defendants Commissioner Does 1-7 and Farris have directed their
legal counsel to engage in a media smear campaign in furtherance of their vindictive prosecution.

74. The use of PR to harass and intimidate Mr. Apodaca to deter the exercise of his
First Amendment rights is ongoing, occurriné just before the filing of this third-party complaint.
See Exhibit F.

PARTIES

75.  Third-Party Plaintiff Jeff Apodaca is a resident of Albuquerque against whom a
vindictive. prosecution in retaliation for his exercise of First Amendment protected speech and
denying him procedural due process has been initiated by Third-Party Defendants Jeremy Farris
and Commissioner Does 1-7.

76.  Third-Party Defendant Jeremy Farris is the Executive Director for the State Ethics
Commission that acted individually under the color of law to initiate the vindictive prosecution
against Mr. Apodaca for his exercise of his First Amendment right to speech and intentionally
denied him procedural due process.

77. Third-Party Defendants William F. Lang, Jeffrey L. Baker, Stuart M. Bluestone
Celia Castillo, Terry McMillan, Ronald Solimon, and Judy Villanueva are commissioners for the
State Ethics Commission that. acted individually under the color of law to initiate the vindictive

prosecution against Mr. Apodaca for his exercise of his First Amendment right to speech and
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intentionally denied him procedural due process and are responsible for the supervision of

Jeremy Farris as the executive director, authorizing by policy and practice his actions.

COUNT I - VINDICTIVE PROSECUTION OR MALICIOUS ABUSE OF PROCESS
(First Amendment Retaliation in Violation of the First Amendment to the United States
Constitution and N.M. Const. Art. 2, § 17)

78.  Mr. Apodaca hereby incorporates and re-alleges any allegations made in the
paragraphs above.

79.  Third-Party Defendants acting individually under the color of law caused a claim
to be filed personally against Mr Apodaca without probable cause and has caused the misuse of
the legal process for purpose of retaliation against Mr. Apodaca unreasonably chilling his free
exercise of protected speech and for the purpose of influencing the outcome of an election.

80. Mr. Apodaca has been damaged and is entitled to compensatory damages,
attorneys’ fees and costs.

81.  Third-Party Defendants’ actions are malicious, willful and wanton, entitling Mr.
Apodaca to punitive damages to deter Third-Party Defendants and other similarly situated public
officials from similar conduct.

COUNT II - 42 U.S.C § 1983 — DENIAL OF PROCEDURAL DUE PROCESS

82.  Mr. Apodaca incorporates the preceding paragraphs as though fully set forth
herein.

83.  The Fourteenth Amendment to the United States Constitution forbids a state from
depriving anyone of life, liberty, or property without due process of law.

84.  No due process protections have been afforded to-Mr. Apodaca, as required by the
United States Constitution of* a pre-deprivation or post deprivation process that allows for any

opportunity, much less a meaningful opportunity, to be heard and address the propriety of the
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government’s actions including the process codified by the New Mexico Legislature in NMSA
1978 § 10-16G-10.

85.  All fundamental rights C(;mprised within the term liberty, including but not
limited to, the right free speech, ‘the rights to be free from bodily restraint, the right to contract
and engage in the common occupations of life, the right to acquire useful knowledge, to worship
God according to the dictates of one’s own conscience, and to generally enjoy the privileges long
associated with the rights of free people are guaranteed substantive due process rights under the
Fourteenth Amendment.

86.  The initiation of litigation against Mr. Apodaca, personally as a direct result for
his exercise of speech made to the press (that is the only distinguishing facts separating Mr.
Apodaca from the other officers for The New Mexico Project) deprive him of his fundamental
liberty interests in speech without the prescribed procedural due process of law.

87.  Plaintiff seeks damages, declaratory relief, and injunctive relief to halt these
deprivations of his First Amendment Rights without affording him procedural due process.

88.  Third-Party Defendants’ actions are malicious, willful and wanton, entitling Mr.
Apodaca to punitive damages to deter Third-Party Defendants and other similarly situated public
officials from similar conduct.

COUNT III - CIVIL RICO (As to Third-Party Defendant Farris)

89. Mr. Apodaca incorporates all of the preceding paragraphs as if fully stated
herein,

90. 18 US.C.A. § 1962 declares that “It shall be unlawful for any person who has
received any income derived, directly or indirectly, from a pattern of racketeering activity or

through collection of an unlawful debt in which such person has participated as a principal
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within the meaning of section 2, title 18, United States Code, to use or invest, directly or
indirectly, any part of such income, or the proceeds of such income, in acquisition of any interest
in, or the establishment or operation of, any enterprise which is engaged in, or the activities of
which affect, interstate or foreign commerce.”

91. Third-Party Defendant Farris has violated the Hobbs Act, 18 U.S.C.A. § 1951, as
well as NMSA 1978 § 30-16-9, to attempt to extort a civil settlement from Mr. Apodaca, and,
upon information and belief, others, under threat of seeking a criminal prosecution acted unfairly
and deceptively in a scheme, such that Third-Party Defendant Farris has engaged in racketeering
activity for substantial profits to the state of New Mexico as defined by 18 U.S.C.A. § 1961.

92,  Pursuant to 18 U.S.C.A. § 1964, a person who sustains injury or damages as a
result of practices prohibited by 18 U.S.C.A. § 1962 may sue for equitable relief and to recover
damages. Plaintiffs sustained injury and damages by receiving less for their cattle than they
would have in fair competition that disclosed the actual origin of the beef the consumers bought.

93.  Third-Party Plaintiff is entitled to:

a. injunctive or equitable relief;

b. actual damages

c. threefold the damages sustained; and
d. attorneys' fees and cost.

18 U.S.C.A. § 1964.
COUNT IV - 42 US.C § 1983 - MUNICIPAL & SUPERVISORY LIABILITY FOR
VIOLATIONS OF FEDERAL CONSTITUTIONAL RIGHTS (As to Third-Party

Defendants Lang, Baker, Bluestone, Castillo, McMillan, Selimon, and
Villanueva(*“Commissioner Third-Party Defendants”))

94.  Mr. Apodaca incorporates all of the preceding paragraphs as if fully stated herein.
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95." Commissioner Third-Party Defendants are authorized policymakers and
responsible for creating, and adhering to, policies, procedures, and customs for the State Ethics
Commission. Further, they are responsible for the hiring, supervision, and training of the State
Ethics Commission’s employees, contractors and agents.

96.  Commissioner Third-Party Defendants created a climate or directly authorized
actions and expenditure of funds that led Third-Party Defendant Farris and others employed or
contracted by the State Ethics Commission to believe that they could act with impunity, violate
civil rights, illegally extort civil settlements, unconstitutionally attack members of the public in
paid media campaigns or otherwise conduct themselves in the manner described herein.

97.  Commissioner Third-Party Defendants failed to properly train, supervise, and
admonish Third-Party Defendant Farris.

98.  There is a causal connection between Commissioner Third-Party Defendants
failure to train, supervise, and admonish their employees including Third-Party Defendant Farris
under their direct supervision leading to the violation of Mr. Apodaca’s and TNMP’s
constitutional rights.

99.  Commissioner Third-Party Defendants failure to properly train, supervise, and
admonish their employees against retaliating against the protected conduct of Mr. Apodaca and
other citizens amounts to deliberate indifference, if not outright maliciousness.

100. The policies, customs, decisions and practices of State Ethics Commission that
promoted retaliation against an outspoken citizen engaged in advocacy, along with their failure
to train, sgpervise, and admonish, were willful, wanton, obdurate and in gross and reckless
disregard of Plaintiff’s rights.

101. Commissioner Third-Party Defendants’ acts and omissions caused Mr. Apodaca
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to suffer reputational injury and attorneys’ fees and costs.

COUNT III - FOR PRELIMINARY AND PERMANENT INJUNCTION

102. Mr. Apodaca incorporates all-of the preceding paragraphs as if fully stated herein.

103. Third-Party Defendants have demonstrated that they will continue to irreparably
harm Mr. Apodaca depriving him of the free exercise of his First Amendment rights by
continuing to retaliate against him using tax payer money to fund an outside PR firm to attack
him in the media and litigation unless prevented by order of this Court.

104. Third-Party Defendants should be preliminarily and permanently enjoined from
continuing their vindictive prosecution or taking actions that abuse the legal process or media to
harass and intimidate Mr. Apodaca.

WHEREFORE, Mr. Apodaca respectfully requests that this Court exercise its jurisdiction
and enter, pursuant to this Court’s original jurisdiction, and 42 U.S.C. §1983:

A. A declaratory judgment or other appropriate order that the Third-Party Defendants
have violated Mr. Apodaca’s civil liberties by engaging in a vindicative prosecution
out of retaliation for his engagement in constitutionally protected First Amendment
conduct. .

B. Judgement in favor of Mr. Apodaca for actual and punitive damages in an amount to
be proven at trial for the violation of his constitutional rights;

C. An Order awarding Mr. Apodaca his costs and reasonable attorneys’ fees as provided
by 42 U.S.C. §1988;

D. An Order preliminarily and permanently enjoining the Third-Pary Defendants from
using the legal process or the media to harass, intimidate and retaliate against Mr.

Apodaca through any vindictive prosecution;
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E. Order any other or further relief the court deems just and fair.

DEMAND FOR JURY TRIAL
Defendants demand a trial by jury.
Respectfully submitted,

Western Agriculture, Resource and
Business Advocates, LLP

/s/ A. Blair Dunn.

A. Blair Dunn, Esq.

Jared R. Vander Dussen

400 Gold Ave SW, Suite 1000
Albuquerque, NM 87102
(505) 750-3060

abdunn@ablairdunn-esg.com
warba.llp.jared @ gmail.com

I HEREBY CERTIFY that on July 4, 2024, a true and correct copy of the foregoing was
filed electronically pursuant to the CM/ECF procedure for the District of New Mexico, and
caused counsel of record to be:served by electronic means.

/s/ A. Blair Dunn
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From: Kirkpatdck, Jane, SEC

Yo: Tom Garmity

Cc: Fards, Jeremy, SEC ,

Subject: RE: [EXTERNAL] Re: State Ethics Comtnission Press Releases May 24th
Date: Thursday, May 23, 2024 9:45:00 AM

Attachinents:

Tom,

Thanks!

| am available today after 1:00 pm. A phone call to discuss logistics would be great. Does 1:00
work?

Jane Kirkpatrick (she/her)
Communications Manager
State Ethics Commission
505.554.7706
Sec.nm.gov

-

From: Tom Garrity <tcm@garritypr.com>

Sent: Wednesday, May 22, 2024 7:02 PM

To: Kirkpatrick, Jane, SEC <jane.kirkpatrick@sec.nm.gov>

Cc: Fartis, Jeremy, SEC <Jeremy.Farris@sec.nm.gov>

Subject: Re: [EXTERNAL] Re: State Ethics Commission Press Releases May 24th

Hello Jane,

Thank you for the thoughtful reply. Please feel free to call me Tom. And yes, TGG can be the
point of contact for the news releases.

How is your schedule tomorrow (Thursday) between 9:30.and 10am or after 1pm to connect
over the phone or virtual meeting to discuss logistics?

Tom

From: Kirkpatrick, Jane, SEC <jane.kirkpatrick@sec.nm.gov>
Date: Wednesday, May 22, 2024 at 3:46 PM

To: Tom Garrity <tom®@®garritypr.com>

Cec: Farris, Jeremy, SEC <Jeremy.Farris@sec.nm.goy>
Subject: RE: [EXTERNAL] Re: State Ethics Commission Press Releases May 24th

Mr. Garrity,

EXHIBIT A
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Thank you for the feedback on the pressi releases. After some discussion today, we think that it
would be best if the Garrity Group could be point of contact for the releases. Please let me
know what | can do moving forward to assist with that. | am planning on having the press
releases and their corresponding information uploaded on our website and readily available
so hopefully any inguiries can be directed straight to our website.

. Loaking forward to hearing from/working with you on this,

Thanks!

Jane Kirkpatrick (she/her)
Communications Manager
State Ethics Commission
505.554.7706

Sec.nm.gov

&

From: Tom Garrity <tom@garritypr.com>
Sent: Sunday, May 19, 2024 4:37 PM

To: Kirkpatrick, Jane, SEC <jane kirkpatrick@sec,nm.gov>
Cc: Farris, Jeremy, SEC <leremvy.Farris@sec.nm.gov>
Subject: [EXTERNAL] Re: State Ethics Commission Press Releases May 24th

on. Exercise cautjon priof o, -

él ngon.lnks.
both.

Thank you,

Attached as some suggested edits in the form of tracked changes.
¢ Both include an added sub headline, focusing on the result or action.
e Added boilerplate (used in Turquoise Care hews release).
o Please note the question in the Lewis news release. The wording raised the questionin
my mind so | wanted to be sureto bring it to your collective attention.

Best regards,

Tom

Tom Garrity

President, The Garrity Group Public Relations
7103 Ath Street NW, Suite 4

Los Ranchos, New Mexico 87107

Al
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Office. | 505,898.8689 Mobile | 505.710.6567
Wehsite | Blog | Twitter | Slen-Up for our Newsletter .

The information transmitted in this electronic message may contain CONFIDENTIAL and/or
PRIVILEGED information. If you are not the intended recipient, any disclosure, distribution, or use of
the contents of this message is STRICTLY PROHIBITED. If you have received this communication in
error, please contact the sender by reply e-mail and delete the message from your computer system
immediately.

From. Knrkpatrlck, Jane, SEC <jane. atricl ) >
Date: Wednesday, May 15, 2024 at 2:28 PM

To: Tom Garrity <tom@garritypr.com>

Cec: Farris, Jeremy, SEC <Jeremy.Farris@sec.nm.gov>

Subject: State Ethics Commission Press Releases May 24th

Tom,
Following our discussion last week, 1 think it’s a good idea to be proactive in notifying our
media contacts about the upcoming Commission mesting and subsequent press releases.

| will send an email this Friday to inform the media that not only will there be a meeting next
week—a routine update | provide the week before a meeting—but they should also expect
significant press releases thereafter. It seems prudent to ensure that all our contacts are
informed simultaneously, rather than selectively. The Commission has a substantial list of
journalists that cover the Commission regularly, however ! will also send the email to the
Garrity Group so they can disperse this information to their contacts.

Additionally, | have attached the two draft press releases for your review, one concerning the
settlement with Dan Lewis and the other regarding our civil enforcement action against The
New Mexico Project/Jeff Apodaca.

The Commission will need support distributing these press releases to a broader media list.

As far as who will be the point of contact after the press releases are issued, we are still
speaking internally about who will be point while I'm gone.

Thank you for your support and attention to this. | look forward to hearing from you.

Jane Kirkpatrick (she/her)
Communications Manager
State Ethics Commission
505.554,7706

Sec.nm.gov
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STATE ETHICS COMMISSION o o & Baken
Caroline “KC” Manierre, Chief Compliance Counsel Sg‘::}gﬁ]éﬁﬁ“ﬁ:
800 Bradbury Drive Southeast, Suite 216 Hon. Dr. Tervy McMillan
Albuguerque, NM 87106 Ronald Solion

Dr, Judy Villanuava

|
: 506,862.9617 | Caroline.Manierre@sec.nm.gov
Jeremy D, Faxris, Bxecutive Divector

May 31, 2024

Via e-mail correspondence only

A. Blair Dunn

WARBA, LLP

400 Gold Ave. SW, Ste. 1000
Albuquerque, NM 87102

E-mail: abdunn@ablairdunn-esq.com

Re:  Request.to Inspect Public Records (IR-2024-09)

Dear Mr. Dunn;
On May 28, 2024, the State Ethics Commission received your request to inspect certain records:

o Any and dll correspondence or communications (in their native format, i.e. .eml, to
the extent possible) between any staff, employee or commissioner to any other person,
both internal and external to the Ethics Commissioner, regarding the litigation filed
against The New Mexico Project and Jeff Apodaca in the Second Judicial District
Court.

o Any information pertaining to the organization called Advanced Legislative
Leadership Servies or ALLS.

Please note that we need additional time to respond, until Wednesday, June 12, 2024, If you
have any questions or concerns regarding your request, plead do not hesitate to contact the
Commission.

Sincerely,

) LW o

oline “KC" Manierre

EXHIBIT B
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From: Kirkpatrick; Jane, SEC

€ Commission, Ethics, SEC

Subject: State Ethlcs Commission: Press Release, Commisslon announces lawsult against The New Mexico Project
Date: Friday, May 24, 2024 2:23:23 PM

Attachments: imageQ01,png .
2024-05-24 SEC v, TNMP Press Release (1),pdf

Dear Media Contacts,

Attached to this email please find a press release issued by the Commission today, May 24,
2024, regarding the Commissions lawsuit against The New Mexico Project to enforce the
Campaign Reporting Act,

This press release is also available on the Commission’s website: Press Release: State Ethics
Commission files lawsuit against The New Mexjco Project

Shonid you have any inquiries or require further information, please don’t hesitate to contact
me,

Thank you for your continued coverage on the Commission’s work.

Jane Kirkpatrick (she/her)
Communications Manager
State Ethics Commission
505.554,7706

Sec.nm.gov

EXHIBIT C
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Hon, Williama F, Lang (Chalr)
Jeffrey L, Baker

Stuart M. Bluestane

Hon. Celia Castitlo

800 Bradbury Dr. SE
Suite 217
Albuquerque, NM 87106

VWY, SeCNM, goV ‘\,-.“‘ .."..; :
i :: «'T %, Hon, Dr. Terry McMillan
N.35 § : Ronald Sefimon
§\ 1,: 5 Dr. Judy Villapueva
STATE ETHICS COMMISSION

CONTACT:

‘Ethics.commission{@sec.nm.gov

For Immediate Release: News@garritypr.com

5/24/2024

PRESS RELEASE

State Ethics Commission files lawsuit against The New Mexico Project
to enforce the Campaign Reporting Act

Action made to force campaign disclosure requirvements and
shine light on “dark money” in New Mexico’s elections

Albuguerque, NM, May 24, 2024 — The State Ethics Commission filed a lawsuit
against The New Mexico Project (“TNMP”) and Jeff Apodaca to enforce the
disclosure provisions of the Campaign Reporting Act (“CRA”). TNMP, a domestic
nonprofit cooperation, or Apodaca spent thousands of dollars on creating and
hosting a website and purchased radio and social media advertisements to
influence the outcome of elections for at least 15 legislative districts in the New
Mexico House of Representatives and Senate.

The CRA requires those who have made aggregate independent expenditures in
excess of $1,000 dollars in a non-statewide election to disclose to whom those
expenditures were made and the source of the contributions that funded the
expenditures. TNMP has made more than $1,000 dollars in independent
expenditures in support of specific “pro-moderate” and “pro-business” candidates
but has failed to register as a political committee or make any disclosures related to
those independent expenditures. Accordingly, the Commission filed suit to enforce
the CRA’s disclosure requirements.
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Tn 2019, the Legislature amended the CRA to shine light on “dark money” in New
Mexico’s elections, requiring groups that pay for advertisements or advocacy in
support of candidates to be minimally transparent about who funded those efforts.
The CRA allows New Mexicans to know who funds efforts to influence their
votes. The State Ethics Commission has authority to enforce the CRA and has
pursued civil enforcement actions to bring greater transparency to New Mexicans
regarding who is funding and coordinating election advertisements.

Click here to read the State Ethics Commission’s complaint.

-About the State Ethics Commission

The State Ethics Commission is an independent, constitutional state agency with
the authority to enforce civil violations of New Mexico’s governmental ethics and
disclosure statutes, including the Procurement Code. The Commission is
comptised of three Democratic Commissioners, three Republican Commissioners,
and one independent Commissioner who is registered as “decline to state.” For
‘more information about the State Ethics Commission, please visit sec.nm.gov.

#HEH

For more information about the State Ethics Commission, please visit sec.nm.gov.
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STATE ETHI CS COMMISSION Hon. William F. Lang (Chair}
Jane Kirkpatrick, Communications and Administrative stuiﬁf’gﬁ:ﬁx
Manager Hon. Celia Castillo
800 Bradbury Drive Southeast, Suite 215 Hon. Dr. Terry MeMillan
Albuquerque, NM 87108 Ronald Solimen

X Vi
506.654,7706 | Jane.Kirkpatrick@sec.nm,gov Dr. Judy Villemuers

Jeremy D, Farvie, Executive Director

June 24, 2024

Via U.S. First Class Mail

A. Blair Dunn

WARBA, LLP

400 Gold Ave, SW, Ste. 1000
Albuquerque, NM 87102

Re: Request to Inspect Public Records (IR-2024-12)
Dear Mr. Dunn:
On May 30, 2024, we received your request to review certain records:

1. Any and all contracts or agreements for service with the Garrity PR firm.
2. Receipts for any all monies paid to the Garrity PR firm.

3. Any and all communications sent to or received from any person affiliated with
the Garrity PR firm.

Records responsive to this request are being provided through the enclosed CD.

Some records responsive to this request have been redacted pursuant to NMSA 1978, § 14-2-1.1
(2019). '

Inspection of some records responsive to this request is being denied pursuant to NMSA
1978, § 14-2-1(G) & (L) (2023):

¢ Records subject to the attorney-client communications privilege, See NMSA
1978, § 14-2-1(G); NMSA 1978, §10-16G-13(A).

e Attorney work product, See Richards v. New Mexico Developmental Disabilities
Planning Council, A-1-CA-30796, 2011 WL 2042553 (April 13, 2011) (non-
precedential). (holding that attorney work product is not subject to public
inspection under the. Inspection of Public Records Act),

« Responsive records that are complaints, reports, files, records or communications
collected or generated by the commission, hearing officer, general counsel or
director that pertain to alleged violations. See NMSA 1978, § 10-16G-13(C) &

(D) (2019).
EXHIBIT D
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State Ethics Commission
June 24,2024
Page 2 of 2

This request is considered filled and closed.

With Respect,

Isf Jane Kirkpatrick

Jane Kirkpatrick
Communications Manager
State Ethics Commission
505-554-7706

Additional person(s) responsible for this denial: Caroline Manietre, Chief Compliance Counsel,
State Ethics Commission
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840 Bradbuwy Dr. SE
Suite 217
Albuyuerque. XM 87106
““'.!f(.nmgﬂ‘

Hon William F. Lang (Chair)
Jeffrey L. Boker

Stuart ML Bluéstone

Hon. Celia Castillo

Hog. Dr. Terry MeAlillan
Ronaid Solimon

Dr. Judy Villanueva

CONTACT:

Jane Tabet-Kirkpatrick
For Immediate Release: Communications Manager

6/25/2024 Jane.Kirkaptrick(@sec.nm.gov

PRESS RELEASE

State Ethics Commission files motion for preliminary injunction against
The New Mexico Project to enforce disclosure provisions of the
Campaign Reporting Act

The Commission asks the court to compel TNMP to register as a political
.comimnittee with the secretary of state and to file reports of its contributions
and expenditures ahead of the 2024 general election

Albuquerque, NM, June 25, 2024 — The State Ethics Commission filed a motion
for preliminary injunction against The New Mexico Project (“TNMP”) and Jeff
Apodaca to enforce the disclosure provisions of the Campaign Reporting Act
(“CRA”). The Commission filed this motion to ensure that New Mexican voters
have access to information on who is funding independent expenditures that seek
to influence their votes before the upcoming general election in November.

The CRA requires political committees like TNMP to disclose their expenditures
and contributions. It also requires persons who have made aggregate independent
expenditures in excess of $1,000 dollars in a nonrstatewide election to disclose to
whom those expenditures were made and the source of the contributions that
funded the expenditures. On May 24, the Commission filed suit against TNMP and
Apodaca to enforce these disclosure requirements. To date, TNMP has not

EXHIBIT F
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complied;-and Apodaca has indicated that the organization plans to continue
making independent expenditures without the required reporting. Consequently,
the Commission has applied for.an injunction to compél TNMP’s disclosures.

Click here to read: The Commission’s Motion for Preliminary Injunction

Through this Jawsuit, the Commission aimis to provide New Mexico voters with.the
transparency the law requires, vindicating New Mexicans’ right to know who
funds advertisements seeking to influence their votes. Since its inception, the
Commission has brought similar action to enforce the CRA’s disclosure
provisions, irrespective of any defendant’s political or policy positions.

Click here to read: The State Ethics Commission settles Campaign Reporting Act
lawsuit with the Working Families Organization, Inc.

Click here to read: The State Ethics (_Z‘ommission settles with New Mexico Value
PAC for Campaign Reporting Act violations

Click here to read: The State Ethics Commission settles lawsuit with the Council
for a Competitive New Mexico

Click here to read: Committee to Protect New Mexico Consumers agrees to
disclose-over $264,000 in expenditures supporting PRC ballot question

Aboiit the State Ethics Commission

The State Ethics Commission is an independent, constitutional state'agency with
the authority to enforce civil violations of New Mexico’s governmental ethics and
disclosure statutes, including the Campaign Reporting Act. The Commission.is
comprised of three Democratic Commissioners, three Republican Commissioners,
and one independent Commissioner who is registered as “decline to state.”

#it#

For more information about the State Ethics Commission, please visit sec.nm.gov.
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From: Kirkpatrick, Jane, SEC

Cc issl i

Bec: algernon@lascruceshulletin.com; ccook@abgjournal.com; Corral, Juan (Ruidoso/Alamagordo); Daniel Chacon
Morgan; Marjor 1. jori ; Matthew Narvatz; Meqgan Gleason; Micahel Hodock;
nbrown@sfpewmexican.com; i ; psmith@abgiournal.com;
hoetel@abaiournal.com; Robert Nott: Ruidose News; Farris, Jeremy, SEC; Tom Garrity

Subject: State Ethics Commission: Press Release, Commission announces lawsuit against The New Mexico Project

Date: Friday, May 24, 2024 2:23:00 PM

Attachments: 2024-05-24 SEC v, TNMP Press Refease {1).0df
image001.png

Dear Media Contacts,

Attached to this email please find a press release issued by the Commission today, May 24,
2024, regarding the Commissions lawsuit against The New Mexico Project to enforce the
Campaign Reporting Act.

This press release is also available on the Commission’s website: Press Release: State Ethics

i r 1

Should you have any inquiries or require further information, please don’t hesitate to contact
me.

Thank you for your continued coverage on the Commission’s work.

Jane Kirkpatrick (she/her)
Communications Manager
State Ethics Commission
505.554.7706

Sec.nm.gov

EXHIBIT G
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STATE ETHICS COMMISSION o Sl o ot
Jane Kirkpatrick, Communications and Administrative Jeffeey L. Baker
Manager Sraart M, Blucstone
800 Bradbury Drive Southeast, Suite 215 Hon. Dr. Terey MeMillan
Albuquerque, NM 87106 _ Ronald Solimon
5056.564.7706 | Jane.Kirkpatrick@sec.nm.gov Dr. Judy Villanueva

Jeremy D. Farris, Executive Director

June 12, 2024

Via Electronic Mail

A. Blair Dunn

WARBA,LLP

400 Gold Ave. SW, Ste. 1000
AIbuquerque, NM 87102

E-mail; abdunn@ablairdunn-esq.com

Re:-Request to Inspect Public Records (IR-2024-09)

Dear Mr. Dunn:
On May 28, 2024, we received your request to review certain records:

1. Any and all correspondence or communications (in their native format, i.e. .eml, fo the
extent possible) berween any staff, employee or commissioner to any other person, both
internal and external to the Ethics Commissioner, regarding the litigation filed against
The New Mexico Project and Jeff Apodaca in the Second Judicial District Court.

Some records responsive to this request are being provided through emailed
attachments.

Some records responsive to this request are being denied pursuant to NMSA
1978, § 14-2-1(G) & (L) (2023):

e Records subject to the attorney-client communications privilege. See NMSA
1978, § 14-2-1(G)(2023).

o Attorney work product. See Richards v. New Mexico Developmental
Disabilities Planning Council, A-1-CA-30796, 2011 WL 2042553 (April 13,
2011) (non-precedential) (holding that attorney work product is not subject to
public inspection under the Inspection of Public Records Act).

» Responsive records are complaints, reports, files, records or communications

collected or generated by the commission that pertain to alleged violations.
See NMSA 1978 § 10-16G-13(C)(2019).

EXHIBIT H
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State Ethics Commission
June 12, 2024
Page 2 of 2

2. Any information pertaining to the organization called Advanced Legislative Leadership
Servies or ALLS.

Records responsive to this request are being denied pursuant to NMSA 1978,

§ 14-2-1(L) (2023):

s Responsive records are complaints, reports, files, records or
communications collected or generated by the commission that pertain to
alleged violations. See NMSA 1978, §10-16G-13(C)(2019).

= Attorney work product. See Richards v. New Mexico Developmental
Disabilities Planning Council, A-1-CA-30796, 2011 WL 2042553 (April
13, 2011) (non-precedential) (holding that attorney work product is not
subject to public inspection under the Inspection of Public Records Act).

With Respect,

Is/ Jane Kirkpatrick
Jane Kirkpatrick
Communications Manager

State Ethics Commission
505-554-7706

Additional person(s) responsible for this denial: Caroline Manierre, Chief Compliance Counsel, State
Ethics Commission

DNM 189



o 11 24 exn-IDEE2WIHIF-  MDnoceunmestt 71-2-8Fileitk G872 81224 P fpey 21 aff 36

STATE ETHICS COMMISSION o e ey . Raer
Jeremy Farris, Executive Director S;;':: él’lglé?:iﬁ:
800 Bradbury Drive Southeast, Suite 215 Hon. D, Terry McMillan
Albuquerque, NM 87106 Ronald Solimon

505,490.0951 | jeremy.farris@sec.nm,gov Dr. Judy Villansieva

Jeremy D. Farris, Exécutive Director

May 15, 2024

Via electronic mail only EXHIBIT
Jeff Apodaca

The New Mexico Project

8100 Wyoming Blvd NE, M4-307

Albuquerque, NM 87113

Jeffapo@icloud.com

(310) 488 9115

Re:  Letter regarding violations of the Campaign Reporting Act and offer of settlement
Dear Mr. Apodaca,

My name is Jeremy Farris. I am the director of the State Ethics Commission,.an
independent state agency established by Article V, Section 17(A) of the New Mexico
Constitution with constitutional and statutory authority to enforce New Mexico’s ethics and
disclosure laws, including the Campaign Reporting Act, NMSA 1978, §§ 1-19-26 to -36 (1979,
as amended through 2024). It has come to my attention that the domestic nonprofit corporation
of which you are the President (or of which you are the alter ego), TNMP, Inc. d/b/a “The New
Mexico Project,” has not registered as a political committee. Nor has TNMP filed reports of its
contributions and expenditures, which the Campaign Reporting Act requires for both political
committees and persons making independent expenditures,

Based on expenditures that TNMP likely made for its website and the expenditures
TNMP made to Cumulus Media to place radio ads from April 22, 2024 to June 4, 2024, TNMP
has made aggregate independent expenditures in excess of $1,000 dollars in a nonstatewide
election. TNMP’s independent expenditures require TNMP generally to disclose the persons to
whom the independent expenditures were made and the source of contributions used to make the
independent expenditures, including the name and address of each contributor and the amount of
the contribution. See NMSA 1978, § 1-19-27.3(B)}{(D) (2019). TNMP had a duty to report its
expenditures and contributions on the New Mexico Campaign Finance System potentially by
April 8, 2024, and by no later than May 13, 2024. See NMSA 1978, § 1-19-29(B)(1)-(2) (2019).
On information and belief, TNMP did not do so, and its omission contravenes the Campaign
Reporting Act.

! If TNMP not only has made independent expenditures in excess of $5,000 but also its primary
purpose is to make independent expenditures, then TNMP is a political committee and is subject
to registration, filing-fee, and disclosure requirements under NMSA 1978, Section 1-19-26.1
(2021) and 1-19-31 (2019). If you or TNMP filed expenditure and contribution disclosure
reports on the New Mexico Campaign Finance System on or before May 13, 2024, and those
reports are simply not appearing on the system, please furnish copies in response to this letter

EXHIBIT I
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State Ethics Commission
To: Jeff Apodaca

May 15, 2024

Page 2 of 3

On May 1, 2024, you represented to Mr. Bob Clark that TNMP does not have to disclose
its donors. This view is inaccurate. In 2019, the Legislature amended the Campaign Reporting
Act to shine light on “dark money” in state elections, requiring persons that pay for
advertisements or advocacy in support of candidates to be minimally transparent about who
funds those advertisements and advocacy efforts. The 2019 amendments to the Campaign
Reporting Act require groups that are advocating for or opposing an identified candidate to
register and disclose their expenditures and the sources of contributions used to fund those
expenditures. See Laws 2019, ch. 262, §§ 1-18; see also NMSA 1978, §§ 1-19-26.1 (requiring
registration of political committees); 1-19-27.3 (requiring disclosures related to independent
expenditures); & 1-19-31 (requiring disclosures of political committees inter alia).

The State Ethics Commission has filed lawsuits to enforce the Campaign Reporting Act.
See, e.g., Compl., State Ethics Comm’n v. Working Families Org. d/b/a Unemployed Workers
United, D-506-CV-2022-00942 (Nov. 2, 2022, 5th Jud. Dist. Ct.); Compl., State Ethics Comm’n
v. Council for a Competitive N.M., D-202-2020-06718 (Dec. 11, 2020, 2d Jud. Dist. Ct.) I am
prepared to request the Commission’s authorization to file a civil action against both TNMP and
you. However, to avoid expensive and potentially bruising civil litigation, I offer the following
proposed settlement agreement in lieu of further action:

In exchange for:

@) your signature below, which signifies an agreement to the foregoing;

(i)  the filing on New Mexico Campaign Finance System,
https://login.cfis.sos.state.nm.us/#/index, of reports of TNMP’s expenditures and
contributions, as required by Section 1-19-27.3(B) through (D), with a copy to

ethics.commission{@sec.nm.gov, by no later than 9:00am on Monday, May 20,
2024; and

(i)  the payment of $1,000, corresponding to the civil penalty for one violation of the
Campaign Reporting Act,

and upon a vote by the Commission to approve this proposed settlement agreement, the
Commission will agree not to file a civil action seeking civil penalties, equitable relief, or other
relief for the violations described in this agreement. The Commission will further agree that your
violations were not knowing and willful, avoiding any potential criminal referral, and will state
the same in any press release concerning this agreement. If approved by the Commission, this
agreement also would be a public record under NMSA 1978, Section 10-16G-13(A) (2019).
Again, at this point, the State Ethics Commission would have to approve this settlement

and any correspondence you might have had with the Office of the Secretary of State regarding
those reports.
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State Ethics Commission
To: Jeff Apodaca

May 15, 2024

Page 3 of 3

agreement in order for it to be effective. If you agree to these terms, I will recommend that it do
so at its next scheduled meeting on Friday, May 24, 2024.

If, however, you do not agree to these terms, I will request the Commission’s
authorization to file a civil action against TNMP and you to enforce the Campaign Reporting
Act’s disclosure requirements and seek all available remedies under law.

Very truly yours,

s/ Jeremy Farris

Jeremy Farris

Executive Director

State Ethics Commission

cc: William F, Lang, Chair, State Ethics Commission (via electronic mail).

T AGREE:

Jeff Apodaca
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STATE ETHICS COMMISSION,
Plaintiff/Counter-Defendant,

v, Case No, 1:24-cv-652-W]-LF

TNMP, INC., d/b/a “The New Mexico Project”;
and JEFF APODACA,

Defendants/Counter-Plaintiffs,
and
JEFF APODACA,
Third Party Plaintiff,
v.
JEREMY FARRIS; WILLIAM F. LANG;
JEFFREY L. BAKER; STUART M. BLUESTONE;

CELIA CASTILLO; TERRY MCMILLAN;
RONALD SOLIMON; JUDY VILLANUEVA,

Third Party Defendants,

RESPONSE TO MOTION FOR REMAND AND ATTORNEYS® FEES AND COSTS

COME NOW, Defendants, through undersigned counsel, and provide their Response to the

Plaintiff’s Motion for Remand, Doc. 7, in this matter as follows:

INTRODUCTION

The Court identified in its Order, Doc. 10, the precedent the Court wished for the parties

to consider in relation to the Motion, Doc. 7, and the Answer, Counterclaims, and Third-Party

Complaint, Doc. 9. as Nicodemus v. Union Pac. Corp., 318 F.3d 1231 (10th Cir. 2003), Grable

& Sons Metal Prods., Inc. v. Darue Eng’g & Mfg., 545 U.S. 308 (2005), and Gunn v. Minton,
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568 U.S. 251 (2013). This Response addresses and applies that precedent to support that
removal was proper, being therefore not objectively unreasonable and that Court having
jurisdiction should retain the matter, not just because of the substantial questions of federal law
at issue in the defenses, counterclaims and third-party claims, but because the Plaintiff’s state
filed complaint, though artfully pleaded to avoid federal jurisdiction, facially invokes substantial
questions of federal law concerning the effects of donor disclosure under New Mexico law on
First Amendment protected associational rights. Additionally, the Complaint facially targets
Defendant Apodaca for statements made to the press. Finally, rather than conferring in good
faith under LR 7.1 to better understand Defendants’ position supporting removal, Plaintiff hastily
(as is consistent with previous conduct in bringing this litigation) filed the instant motion which
attacks counsel and Defendants as being objectively unreasonable in removing this matter based

largely upon Plaintiff’s assumptions of Defendants’ motives.
ARGUMENT

Initially, Defendants respectfully offer that it is facially apparent from the Complaint,
Doc 1-1, that what Plaintiff seeks is to require donor disclosure that implicates an unsettled
question of federal law yet confronting our Federal Judiciary. The openness of the question
should be well-known and understood by the Plaintiff here, as the case law from the Supreme
Court and the Tenth Circuit delineate that the enforcement sought by Plaintiff here implicates a
case by case fact specific review of this type of forced disclosure under a more stringent review.
See Americans for Prosperity Found. v. Bonta, 594 U.S. 595, 607, 141 S. Ct. 2373, 2383, 210 L.
Ed. 2d 716 (2021) (*’To withstand this scrutiny, the strength of the governmental interest must
reflect the seriousness of the actual burden on First Amendment rights.” Ibid. (internal quotation

marks omitted). Such scrutiny, we have held, is appropriate given the ‘deterrent effect on the

1
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exercise of First Amendment rights” that arises as an ‘inevitable result of the government's
conduct in requiring disclosure.” Buckley, 424 U.S., at 65, 96 S.Ct. 612.”); see also Wyoming
Gun Owners v. Gray, 83 F.4th 1224, 1244 (10th Cir. 2023)(“We therefore consider whether the
Secretary has demonstrated a substantial relation between the disclosure system's burdens and an
important governmental interest. We pay particular attention to whether Wyoming narrowly.
tailored the law to that interest. And because the Secretary appeals the district court's
determination that the law is unconstitutional as applied to WyGO, we consider the law given the
‘particular circumstances of the case.” United States v. Carel, 668 F.3d 1211, 1217 (10th Cir.
2011)”). Thus, the facially implicated review of requiring the disclosure of The New Mexico
Project’s (an IRS registered non-profit 501(c)(4) engaged in a primary purpose of independent
expenditures for the general issue of encouraging moderate Latino voters to vote, based primarily
as denoted in the exhibits to Plaintiff’s complaint (radio ads targeting issues not supporting any
particular candidate) on advocacy for issues that should be important to those voters) donors
necessarily implicates a significant federal question conferring and warranting the exercise of

jurisdiction by this Court.

As requested here by the Court, Nicodemus v. Union Pac. Corp., 318 F.3d 1231 (10th
Cir. 2003) is instructive, but not for the bright line warranting an imposition of fees and costs as

argued by Plaintiff, where the Tenth Circuit stated:

Federal-question jurisdiction also exists, however, where “it appears that some
substantial, disputed question of federal law is a necessary element of one of the
well-pleaded state claims.” Franchise Tax Bd., 463 U.S. at 13, 103 S.Ct. 2841;
see, e.g., Smith v. Kansas City Title & Trust Co., 255 U.S. 180, 41 S.Ct. 243, 65
L.Ed. 577 (1921).% But the “mere presence of a federal issue in a state cause of
action does not automatically confer federal-question jurisdiction.” Merrell Dow,
478 U.S. at 813, 106 S.Ct. 3229. In considering whether a substantial federal
question exists, we must exercise “prudence and restraint.” /4. at 810, 106 S.Ct.
3229. After Merrell Dow, “[a] court examining whether a case turns on a
[substantial] question of federal law should focus on whether Congress evidenced
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an intent to provide a federal forum.” Morris, 39 F3d at 1111,

Id. at 1236. Without question Congress has evinced an intent to provide a federal forum under
42 U.S.C. §1983, to address actions like the ones here undertaken by state governments that
violate rights protected by the United States Constitution. That point does not get any more
obvious than the inclusion of the Third-Party Complaint brought under Section 1983! in Docs. 9

and 11,

But, putting aside the invocation of the Third-Party Complaint brought under Section
1983, the well-pleaded complaint at issue in this matter still supports federal jurisdiction for the
substantial First Amendment question that necessarily appears on the face of the Complaint for
the relief sought by Plaintiff. Moreover, this Court in finding federal question jurisdiction,
because of a substantial federal question and warranting this Court exercise of that jurisdiction,
would be applying Nicodemus consistent with the Supreme Court’s admonishment that courts
should consider if “a state-law claim necessarily raise a stated federal issue, actually disputed
and substantial, which a federal forum may entertain without disturbing any congressionally
approved balance of federal and state judicial responsibilities.” Grable & Sons Metal Products,
Inc. v. Darue Eng'g & Mfg., 545 U.S. 308, 314, 125 S. Ct. 2363, 2368, 162 L. Ed. 2d 257 (2005).
Applying Grable the Supreme Court later further clarified that federal jurisdiction would be

proper if four conditions were met stating:

That is, federal jurisdiction over a state law claim will lie if a federal issue is: (1)
necessarily raised, (2) actually disputed, (3) substantial, and (4) capable of
resolution in federal court without disrupting the federal-state balance approved
by Congress. Where all four of these requirements are met, we held, jurisdiction is
proper because there is a “serious federal interest in claiming the advantages
thought to be inherent in a federal forum,” which can be vindicated without

1 A point that would have been explained had counsel for Plaintiff but taken the moment to confer about the basis in
the instant motion instead of ignoring that request in the haste to proceed to file.
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disrupting Congress's intended division of labor between state and federal courts.
Id, at 313-314, 125 S.Ct. 2363.

Gunn v. Minton, 568 U.S. 251, 258, 133 S. Ct. 1059, 1065, 185 L. Ed. 2d 72 (2013). Here the
disclosure of donors to The New Mexico Project: (1) necessarily implicates whether requiring
disclosure violates First Amendment freedom, see Wyoming Gun Owners at 1243 “(Campaign
finance regulations implicate treasured freedoms central to political participation.”), (2) that
question is* disputed as unsettled and requires examination of the particular facts and
circumstances, see Wyoming Gun Owners at 1244, (3) the loss of First Amendme.nt freedoms 1is
well recognized in the Tenth Circuit as supporting a preliminary finding of irreparable harm, see
Heideman v. S. Salt Lake City, 348 F.:3d 1182, 1190 (10th Cir. 2003) (guoting Elrod v. Burns,
427 U.S. 347, 373 (1976)), and (4) does not disrupt the federal state balance that Congress

established by legislating a federal cause of action under 42 U.S.C. §1983 to address violations

of constitutional freedoms by the states.

Additionally, the Complaint facially attacks Mr. Apodaca’s exercise of protected political
speech made to the media as a factual basis supporting its enforcement of campaign finance law
against him (including a later discovered threat of criminal prosecution if he did not comply and.
pay a $1000 fine) which militates that this Court must therefore scrutinize the complaint in the
this removed case to determine whether the action, though ostensibly grounded solely on state
law, is actually grounded on a claim in which federal law is the exclusive authority. See Sheeran
v. General Electric Co., 593 F.2d 93, 96 (CA9), cert. denied, 444 1.S. 868, 100 S5.Ct. 143, 62
L.Ed.2d 93 (1979); North American Phillips Corp. v. Emery Air Freight Corp., 579 F.2d 229,
233-234 (CA2 1978); New York v. Local 144, Hotel Nursing Home and Allied Health Services

Union, 410 F.Supp. 225, 226-229 (SDNY 1976).

All told, despite the négative inferences from Plaintiff’s Motion, that removal
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accomplished in a timely fashion was objectively unreasonable despite the cited holdings noted
above, because Plaintiff did so after a motion for preliminary injunction was filed in state court
before the deadline for removal or responsive pleading, it is clear not only that there exists
multiple substantial federal questions, but.this precisely a scenario where Congress intended to

provide for federal court resolution of the same.

CONCLUSION
The Court should deny the Motion for Remand and retain jurisdiction of the matter.
Respectfully submitted,

Western Agriculture, Resource and
Business Advocates, LLP

/s/ A. Blair Dunn

A. Blair Dunn, Esq.

Jared R. Vander Dussen

400 Gold Ave SW, Suite 1000
Albuquerque, NM 87102
(505) 750-3060
abdunn@ablairdunn-esq.com
warba.llp.jared @ gmail.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on July 12, 2024, a true and correct copy of the foregoing was
filed electronically pursuant to the CM/ECF procedure for the District of New Mexico, and
caused counsel of record to be served by electronic means.

/s/ A. Blair Dunn
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STATE ETHICS COMMISSION,
Plaintiff,

V.

No. 1:24-cv-00652-W]-LF

TNMP, INC. d/b/a “The New Mexico Project”;

and JEFF APODACA,

Defendants.

PLAINTIFF’S REPLY IN SUPPORT OF ITS MOTION FOR REMAND
AND ATTORNEYS® FEES AND COSTS UNDER 28 U.S.C. § 1447(c)

Defendants” Response to Motion to Remand and Attorneys’ Fees and Costs (Doc. 12)

(“Resp.”) provides no sound basis for the Court to exercise jurisdiction over the Commission’s
state-law civil enforcement action. In reply, the Commission states as follows:

ARGUMENT
I The Commission’s claims are not removable because they arise under state law.

A case may be removed to federal court if the plaintiff could have brought it in federal
district court originally, as a civil action “arising under” federal law. 28 U.S.C. §§ 1331, 1441(a).
“[A] case can ‘arise under’ federal law in two ways.” Gunn v. Minton, 568 U.S. 251, 257 (2013).
First, “a case arises under federal law when federal law creates the cause of action asserted.” Jd.
(citation omitted). In this matter, New Mexico’s Campaign Reporting Act, NM Stat. Ann. §§ 1-
19-25-1-19-37 (West 2024), creates the Commission’s three claims against Defendants. See NM
Stat. Ann, §§ 1-19-27.3, 1-19-31 & 1-19-34.6(C). While Defendants call the Commission’s
assertion of Campaign Reporting Act claims “artful[] plead[ing] to avoid federal jurisdiction,”

Resp. at 2, the Commission simply filed a civil action to enforce one of the statutes the New
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Mexico Legislature placed within the agency’s remit, see N.M. Stat. §§ 1-19-34.6(C) (2021) &
10-16G-9(A) (2021). Indeed, the Commission could not have asserted federal claims even if it
had wanted to do so: the Legislature did not enable the Commission to assert claims under or to
otherwise enforce federal law. See N.M. Const. art. V, § 17(C); § 10-16G-9(A) (enumerating the
state laws for which Commission may assert civil enforcement actions). Because the
Commission’s civil enforcement action does not assert any claim arising under federal law, there
was no basis to remove the Commission’s lawsuit.

1L This case does not fall within the “special and small category” of removable state-
law claims,

For Justice Holmes, the absence of any claim arising under federal law in the Commission’s
complaint would be the end of the jurisdictional inquiry. See Smith v. Kansas City Title & Trust
Co., 255 U.S. 180, 214 (1921) (Holmes, J., dissenting); see also Am. Well Works Co. v. Layne &
Bowler Co., 241 U.S. 257, 260 (1916) (limiting § 1331 jurisdiction to cases in which federal law
creates the cause of action pleaded on the face of the plaintiff’s complaint). Since Smith, however,
the Supreme Court has recognized a “special and small category” of cases where federal
jurisdiction lies even though state law creates the claim. Gunn, 568 U.S. at 258 (quotation marks
and citation omitted). This case is not remotely within the contours of the “slim category” of
claims that, although created by state law, nevertheless warrant “arising under” jurisdiction.

Federal jurisdiction over a state-law claim—like the Campaign Reporting Act claims
here—*“will lie if a federal issue is: (1) necessarily raised, (2) actually disputed, (3) substantial,
and (4) capable of resolution in federal court without disrupting the federal-state balance approved
by Congress.” Gunn, 568 US at 258 (emphasis added); see alse Grable & Sons Metal Prods. v.
Darue Eng’g & Mfg., 545 U.S. 308, 313-14 (2005); Nicodemus v. Union Pac. Corp., 318 F.3d

1231, 1235-36 (10th Cir. 2003).
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Defendants cannot meet their burden of establishing the first requirement. To establish its
first Campaign Reporting Act claim, the Commission must show that (i) Defendant TNMP is an
association of two or more persons; (ii) that TNMP received more than $5,000 in contributions or
made independent expenditures of more than $5,000 in current election cycle; and (iii) that
TNMP’s primary purpose is to make independent expenditures. See N.M. Stat. § 1-19-26(U)(4)
(2024) (defining “political committee™).! Altematively, if Defendant TNMP is not a political
commim;e as that term is defined in the Campaign Reporting Act, the Commission must show that
Defendants made independent expenditures in excess of $1,000 in a nonstatewide election. N.M.
Stat. Ann. § 1-19-27.3 (2019). There is no embedded federal issue in any element of the
Commission’s claims.

To see that the Commission’s state-law claims do not necessarily raise a federal question,
the Court need only compare the Commission’s claims and the state-law claims at issue in the
precedents cited in the Court’s July 2, 2024 Order Scheduling Motion Hearing (Doc. 10). The
state-law claims at issue in each of those precedents contain an embedded federal issue:

° In Gunn, the plaintiff’s state-law legal malpractice claim invoked a “case within a

case” analysis of whether the plaintiff would have prevailed on his federal patent

! Defendants concede that Defendant TNMP is “an IRS registered non-profit 501(c)(4) engaged in a primary purpose
of independent expenditures for the general issue of encouraging moderate Latino voters to vote....” Resp. at 3
{emphasis added). Beyond that concession, Defendants® averments to the Court make no sense. An organization’s
federal tax status has absolutely no bearing on its disclosure obligations under state campaign finance law. See, e.g.,
Delaware Strong Fams. v. Att’y. Gen. of Delaware, 793 F.3d 304, 30809 (3d Cir. 2015) (reversing district court,
holding that Delaware Elections Disclosure Act is constitutional as applied to communications of a 501(c)(3) entity,
and concluding “that it is the conduct of an organization, rather than an organization’s status with the Internal Revenue
Service, that determines whether it makes communications subject to the Act”). Furthermore, an IRS registered non-
profit S01(c}{4) social welfare organization cannot, consistent with that tax exempt status, have a “primary purpose”
to engage in independent expenditures. See 26 C.F.R. § 1.501(c)(4)-1(a)(ii) (“The promotion of social welfare does
not include direct or indirect participation or intervention in political campaigns on behalf of or in opposition to any
candidate for public office.”). Defendants’ concession not only supports their liability under New Mexico’s Campaign
Reporting Act as a non-compliant political committee, it also jeopardizes their purportedly registered status with the
IRS as a 501(c){4) social welfare organization.
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infringement claim had his attorneys made an experimental-use argument. 568
U.S. at 259.
. In Grable, the plaintiff’s state-law quiet title action necessarily turned on
whether the IRS gave proper notice under federal law before seizing and
selling real property to satisfy a federal tax lien. See 545 U.S. at 311.
. In Nicodemus, state-law trespass and unjust enrichment claims against a
railroad defendant turned in part on the interpretation of defendants’ rights-
of-way created by federal law. See 318 F.3d at 1238.
In each case, the courts identified an embedded federal question and then conducted a prudential
analysis to determine whether the case warranted “arising under” jurisdiction for the state-law
claim, weighing the importance of a federal resolution of the federal question against any impact
on the federal-state balance of judicial power.? Here, however, that prudential analysis is
unnecessary: the Commission’s campaign-finance disclosure claims contain no embedded federal
issue—much less a substantial one requiring an analysis of the Congressional policies underlying
§ 1331.

A, Whether the state-law claims burden Defendants’ First Amendment rights is
not an issue that grounds removal jurisdiction.

Instead of working with the precedents, Defendants say that the: Commission’s disclosure
claims invoke substantial federal issues because state-law campaign finance disclosure statutes

touch on associational rights guaranteed by the First Amendment. See Resp. at 2, 5. They then

2 See Gunn, 568 U.S. at 260 (concluding that although the state-law malpractice claim necessarily raised a federal
issue, the federal courts lacked jurisdiction because the embedded federal issue was not “substantial in the relevant
sense™); Grable, 545 U.8. at 315 (holding federal jurisdiction for the quiet-title claim containing an embedded federal
question about proper notice for IRS seizures because “federal jurisdiction to resolve genuine disagreement over
federal tax title provisions will portent only a microscopic effect on the federal-state division of labor™); Nicodemus,
318 F.3d at 1238 (affirming the district court’s sua sponte dismissal for lack of subject matter jurisdiction where
plaintiffs’ tort actions involve subjects traditionally relegated to state law and the federal land grant statutes evince no
congressional intent to provide a federal forum).
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contend that “arising under” jurisdiction is warranted because “‘the particular facts and

79

circumstances’ of this case demonstrate an impact on those rights. See Resp. at 5 (quoting
Wyoming Gun Owners v. Gray, 83 F.4th 1224, 1244 (10th Cir. 2023)). But whether Defendants’
First Amendment right of association precludes the enforcement of New Mexico’s campaign
finance disclosure duties is not a question that must be resolved for a court to decide the merits of
the Commission’s claims. Rather, it is an affirmative defense, See Am. Ans., Counterclaims &
Third—Partleompl., at p. 4, filed July 4, 2024 (Doc. 11) (“Affirmative Defense V[:] Plaintiff’s
Complaint violations the ;:ivil rights of Defendants.”); see also Defense, BLACK’S LAW
DICTIONARY (12th ed. 2024) (noting that an “affirmative defense” is “[a] defendant’s assertion of
facts and arguments that, if true, will defeat the plaintiff’s or prosecution’s claim, even if all the
allegations in the complaint are true”). For more than a century, the Supreme Court has recognized
that federal defenses to state law claims do not ground federal “‘arising under” jurisdiction. See
Merrell Dow Pharms. Inc. v. Thompson, 478 U.S. 804, 808 (1986) (“‘A defense that raises a federal
question is inadequate to confer federal jurisdiction.” (citing Lowuisville & Nashville R. Co. v.
Mottley, 211 U.S. 149 (1908)). Defendants cannot overcome this rule with conclusory assertions
that the “particular facts and circumstances™ surrounding their affirmative defenses somehow
make this case unique. See Gunn, 568 U.S. at 263 (“Such ‘fact-bound and situation-specific’
effects are not sufficient to establish federal arising under jurisdiction.” (citation omitted)).

The cases that Defendants cite to support their view that the Commission’s state-law claims
contain an embedded federal issue are unavailing. See Resp. at 5. In Sheeran v. General Electric
Co., the court concluded that General Electric’s removal was proper because the plaintiff
employees could have originally brought their collective bargaining agreement claims under the

Taft-Hartley Act. 593 F.2d 93, 97 (Sth Cir. 1979). In both North American Phillips Corp. v.
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Emery Air Freight Corp. and New York v. Local 144, Hotel Nursing Home and Allied Health
Services Union, the courts concluded that removal jurisdiction for state-law claims was based on
complete preemption by federal law. See North American, 579 F.2d 229, 234 (2d Cir. 1978); State
of N.Y., 410 F; Supp. 225, 229 (S.D.N.Y. 1976). Not only are these preemption cases doctrinally
unrelated to the precedents the Court identified, but they are also inapposite. Congress enacted no
law (including the Federal Election Campaign Act) that completely preempts state campaign
finance disclosure laws and related state-law causes of action. Defendants’ suggestion that
removal is proper because the Commission’s state-law claims are completely preempted by federal
law is unsound.

B. Defendants’ third-party complaint asserting violations of 42 U.S.C, § 1983
does not ground removal jurisdiction.

Unable to demonstrate that the Commission’s state-law claims contain an embedded
federal question, Defendants fall back on their third-party complaint, which asserts claims under
42 U.S.C. § 1983 against the Commission, the seven Commissioners, and the Commission’s
Executive Director, and a federal claim for violations of Racketeer Influenced and Corrupt
Organizations Act (“RICd”) against undersigned counsel, the Commission’s Executive Director.
But just as for defenses and counterclaims, it is well established that claims asserted in a third-
party complaint do not ground “arising under” jurisdiction. See Kislak Co. v. Prominent Properties
LLC, No. 23-2718, 2024 WL 3292755, at *2 (3d Cir. July 3, 2024) (concluding that “[a]s the
District Court explained, it has long been well-established that a state court defendant cannot
remove an action to federal court based on a federal question appearing in a counterclaim,

crossclaim, or third-party complaint” (emphasis added) (citations omitted));* Malanca v. Worth,

3 In Kisiak, the Third Circuit Court of Appeals affirmed an award of cost and fees under § 1447(c) where the defendants
removed the case to federal court and indicated in their notice of removal that they “would be filing a third-party
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No. 3:11CV0056 SRU, 2011 WL 941371, at *1 (D. Conn. Mar. 16, 2011) (granting plaintiff’s
motion to remand and concluding that defendants® removal and subsequent filing of federal
counterclaims and third-party complaint alleging violations of 42 U.S.C. § 1983 and RICO did not
ground federal jurisdiction) (citations omitted); In re Whatley, 396 F. Supp. 2d 50, 53—50 (D. Mass.
2005) (granting motion to remand and holding defendants’ counterclaim under § 1983, filed after
removing the proceeding to federal court, did not establish federal-question jurisdiction).

Against the numerous federal precedents foreclosing their argument, Defendants posit that,
by enacting § 1983, Congress intended to open a federal forum for state campaign-finance
disclosure claims whenever a party subject to those laws asserts some burden on their federal
rights. See Resp. at 4-5. But § 1983 is not itself a jurisdictional statute. When considering the
relevance of 2 § 1983 counterclaim or third-party claim for actual jurisdictional statutes, there are
many reasons why Defendants’ reliance on their § 1983 third-party claims fails.

First, Defendants’ § 1983 claims are not “necessarily raised” within Gunn’s and Grable’s
test for “arising under” jurisdiction for state-law claims. To establish a violation of the Campaign
Reporting Act, the Commission is not required to prove a negative—namely, that Defendant’s
third-party § 1983 claims fail. Because the refutation of a § 1983 third-party claim is not an
element of the Commission’s state-law claims, there is no federal-question jurisdiction for the
state-law claims.

Second, even ignoring the first essential attribute of the “slim category” of state-law claims
grounding “arising under” jurisdiction, Gunn, 568 U.S. at 258, a prudential analysis forecloses

federal jurisdiction for third-party § 1983 claims. By enacting § 1983, Congress did not evince

complaint asserting various federal counterclaims against [the plaintiff], and that removal was jurisdictionally proper
because the counterclaims involved vartous federal questions, including under the Fair Debt Collections Practices Act
and Fair Credit Reporting Act.” 2024 WL 3292755, at *4.
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“an intent to provide a federal forum” for all § 1983 counterclaims and third-party claims asserted
in response to a state-law cause of action. Nicodemus, 318 F.3d at 1237 (quoting Morris v. -City
of Hobart, 39 F.3d 1105, 1111 (10th Cir. 1994) (citation omitted)). A rule allowing jurisdiction
for any state-law claim that, after the filing of the complaint, prompts a defendant to file § 1983
third-party claims or counterclaims would “herald[] a potentially enormous shift of traditionally
state cases into federal courts.” Grable, 545 U.S. at 319. Such jurisdiction would severely
“disrupt[] the federal-state balance approved by Congress.” Gunn, 568 U.S. at 258. This is
especially true where the state-law claims are to enforce the State’s own elections code and where
the state courts adjudicating those claims are presumed competent also to adjudicate Defendants’
federal-law affirmative defenses, counterclaims, and third-party claims. See P1.’s Mot. for Remand
and Attorneys’ Fees & Costs under 28 U.S.C. § 1447(c), at 11-12 (Doc. 7) (citing cases).* No
reading of the Gunn/Grable test for federal-question jurisdiction over a state-law claim supports
Defendants’ contention that the Court has jurisdiction for this case simply because Defendants

filed § 1983 third-party claims after removal.

* A look to jurisdictional statutes other than § 1331 supports this analysis. Following State of Georgia v. Rachel, 384
U.S. 780 (1966), Congress did not amend 28 U.S.C. § 1443 to expand removal jurisdiction for civil actions implicating
all federal rights enforceable through § 1983, Rachel and its progeny have repeatedly held that § 1443 does not support
removals for alleged denials of federal rights enforceable through § 1983, See Rachel, 384 U.S. at 792; see also
generally J.O. v. Alton Cmty. Unit School Dist. 11,909 F.2d 267, 269 n.2 (7th Cir. 1990). Notably, the Defendants
did not rely on § 1443(1) in their notice of removal. To do so would have been objectively unreasonable. Section
1443 does not support removal jurisdiction in this case because Defendants did not assert claims under federal law
““providing for specific civil rights stated in terms of racial equality’ (such as the Civil Rights Act of 1964) and
nothing in New Mexico’s Campaign Reporting Act would prevent the New Mexico state courts from enforcing any
asserted federal rights to racial equality. See Johnson v. Mississippi, 421 U.S. 213, 219 (1975) (quoting Rachel, 384
U.S. at 792). Even though Defendants have made both inapposite allegations about the race of the Commissioners,
their appointing authorities, and their employees, and false allegations that the Commission was “racially motivated,”
Am. Ans., Counterclaims and Third-Party Compl,, § 34 (Doc. 11), those allegations cannot not support federal
jurisdiction under § 1443. See, eg., Johnson, 421 U.S. at 219. Moreover, Congress’s decision not to amend § 1443
after Rachel provides further evidence that, by enacting § 1983 (originally on April 20, 1871), Congress did not intend
to open a federal forum for all § 1983 counterclaims and third-party claims that a defendant asserts in response to a
state-law civil enforcement action that may be brought exclusively in state court. That was not Congress’s purpose in
1871 or since.

DNM 207



Case 1:24-cv-00652-WJ-LF Document 13 Filed 07/16/24 Page 9 of 12

Last, another line of “arising under” precedent forecloses Defendants’ argument. In
Holmes Group, Inc. v. Vornado Air Circulation Systems, Inc., the Supreme Court explained why
“arising under” jurisdiction cannot be based on claims other than those asserted in a plaintiff’s

well-pleaded complaint:

Allowing a counterclaim to establish ‘arising under’ jurisdiction
would also contravene the longstanding policies underlying our
precedents. First, since the plaintiff is ‘the master of the complaint,’
the well-pleaded-complaint rule enables him, ‘by eschewing claims
based on federal law, . . . to have the cause heard in state court.” The
rule proposed by respondent, in contrast, would leave acceptance or
rejection of a state forum to the master of the counterclaim. It would
allow a defendant to remove a case brought in state court under state
law, thereby defeating a plaintiff’s choice of forum, simply by
raising a federal counterclaim. Second, conferring this power upon
the defendant would radically expand the class of removable cases,
contrary to the ‘[d]ue regard for the rightful independence of state
governments’ that our cases addressing removal require. And
finally, allowing responsive pleadings by the defendant to establish
‘arising under’ jurisdiction would undermine the clarity and ease of
administration of the well-pleaded-complaint doctrine, which serves
as a ‘quick rule of thumb’ for resolving jurisdictional conflicts.

535 U.S. 826, 831-32 (2002) (citations omitted). Given the reasoning in Holmes Group, there is
no meaningful distinction between a counterclaim and a third-party complaint, and numerous
courts have recognized as much. See, e.g., HCR Manorcare Health Services-Chevy Chase v.
Salakpi, No. 09-CV-2614 RWT, 2010 WL 1427428, at *2 (D. Md. April 8, 2010) (“*Of course,
when there is no subject-matter jurisdiction over the original action between plaintiff and
defendant, it cannot be created by adding a third-party claim over which there is jurisdiction.””
(quoting 6 Wright, Miller, et al., Fed. Prac. & Proc. § 1444)); Cross Country Bank v. McGraw,
321 F. Supp. 2d 816, 820 (S.D. W. Va. 2004) (granting a motion for remand and concluding that

“this Court fails to find 2 distinction between a counterclaim and a third-party complaint that would
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enable a cause of action contained in the latter to create federal question jurisdiction™ (citation
omitted)). Defendants do not attempt to meet the reasoning of Holmes Group and, accordingly,
their third-party complaint asserting violations of 42 U.S.C. § 1983 does not ground removal
jurisdiction.

III.  Costs and fees are warranted.

All of this law was available for Defendants to read before they noticed their removal.
Most of it is available in treatise or textbook form in Wright and Miller or Hart and Wechsler. The
Court even pointed out the central precedents in the order scheduling a hearing, giving Defendants
ample opportunity to explain how their removal was somehow proper. Instead, Defendants
largely ignore the central precedents and stand on the conclusory and deficient assertions contained
in their notice of removal.

An award of costs and fees in these circumstances is well-supported by federal appellate
precedent. The Third Circuit recently affirmed the district court’s award of costs and fees for a
notice of removal premised on the assertion that the defendants “would be filing a third-party
complaint asserting various federal counterclaims against [the plaintiff], and that removal was
Jurisdictionally proper because the counterclaims involved various federal questions(.]” Kislak,
2024 WL 3292755, at *4. Defendants’ removal is not meaningfully different. And this is not the
first time that parties represented by defense counsel have been sanctioned under § 1447(c) for
removing a state civil enforcement action on specious federal-question grounds. See New Mexico
ex rel. Balderas v. Valley Meat Co., LLC, No. 14-CV-1100 JB/KBM, 2015 WL 3544288, at ¥*26
(D.N.M. May 20, 2015), reconsideration denied, 2015 WL 9703255 (D.N.M. Dec. 14, 2015). For
all these reasons, the Court should award costs and fees against Defendants for their objectively

unreasonable removal. See 28 U.S.C. § 1447(c).
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CONCLUSION

The Court should grant the Commission’s motion for remand and award costs and fees

under § 1447(c).

Respectfully submitted: July 16, 2024

By: /s/ Jeremy Farris

Jeremy Farris

Walker Boyd

800 Bradbury Dr. SE, Suite 215
Albuquerque, NM 87106

(505) 827 7800
jeremy.farris@sec.nm.gov
walker.boyd@sec.nm.gov
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CERTIFICATE OF SERVICE

I hereby certify that on July 16, 2024, 1 filed and served a true and correct copy of the
foregoing on all counsel of record via filing with the CM/ECEF filing system.

A. Blair Dunn

Jared R. Vander Dussen

400 Gold Ave. SW, Suite 1000
Albuquerque, NM 87102
(505) 750-3060

abdunn@ablairdunn-esg'.com
warba.llp.jared@gmail.com

Counsel for the Defendants

By: /s/ Jeremy Farris

Jeremy Farris

Walker Boyd
800 Bradbury Dr. SE, Suite 215
Albuquerque, NM 87106
(505) 827-7800
jeremy.farris@sec.nm.gov

walker.boyd@sec.nm.gov
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STATE ETHICS COMMISSION,
Plaintiff,

V.

No. 1:24-cv-00652-WI-LF

TNMP, INC. d/b/a “The New Mexico Project”;

and JEFF APODACA,

Defendants.

PLAINTIFF’S NOTICE OF COMPLETION OF BRIEFING

COMES NOW Plaintiff State Ethics Commission, through the undersigned
counsel, and under D.N.M.LR-Civ. 7.4(e), submits this Notice of Completion of Briefing
on Plaintiff State Ethics Commission’s Motion for Remand and Attorney’s Fees and
Costs Under 28 U.S.C. § 1447(c). Briefing for this motion consists of;
1. Plaintiff’s Motion for Remand and Attorney’s Fees and Costs under 28 U.S.C. §
1447(c), filed June 28, 2024 (Doc.7);
2. Defendants’ Response to Motion for Remand and Attomey’s Fees and Costs, filed
July 12, 2024 (Doc. 12); and
4. Plaintiff’s Reply in Support of its Motion for Remand and Attorney’s Fees and
Costs under 28 U.S.C. § 1447(c), filed July 16, 2024 (Doc. 13).

This briefing is now complete, and the above-referenced motion is ready for

decision.

Respectfully submitted: July 16, 2024

By: /s/ Jeremy Farris
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Jeremy Farris

Walker Boyd

800 Bradbury Dr. SE, Suite 215
Albuquerque, NM 87106

(505) 827 7800

jeremy.farris@sec.nm.gov
walker.boyd@sec.nm.gov

CERTIFICATE OF SERVICE

I hereby certify that on July 16, 2024, I filed and served a true and correct copy of the
foregoing on all counsel of record via filing with the CM/ECF filing system.

A. Blair Dunn
Jared R. Vander Dussen

400 Gold Ave. SW, Suite 1000

Albuquerque, NM 87102
(505) 750-3060

abdunn(@ablairdunn-esq.com

warba.llp.jared@gmail.com

Counsel for the Defendants

By: /s/ Jeremy Farris

Jeremy Farris

Walker Boyd

800 Bradbury Dr. SE, Suite 215
Albuquerque, NM 87106

(505) 827-7800

jeremy.farris@sec.nm.gov
walker.boyd@sec.nm.gov
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

STATE ETHICS COMMISSION,
Plaintiff/Counter-Defendant,
V.

TNMP, INC., d/b/a “The New Mexico Project”;
and JEFF APODACA,

Defendants/Counter-Plaintiffs,
And Case No. 1:24-¢v-652-WJ-LF
JEFF APODACA,
Third Party Plaintiff,
V.
JEREMY FARRIS; WILLIAM F. LANG;
JEFFREY L. BAKER; STUART M. BLUESTONE;
CELIA CASTILLO; TERRY MCMILLAN;
RONALD SOLIMON; JUDY VILLANUEVA,

Third Party Defendants.

NOTICE OF ENTRY OF APPEARANCE.

Long, Komer & Associates, P.A. (Nancy R. Long and Jonas M. Nahoum) hereby enters its
appearance as counsel of record in this matter for Plaintiff/Counter-Defendant State Ethics

Commission.
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LONG, KOMER & ASSOCIATES, P.A.
Attorneys for Plaintiff/Counter-Defendant SEC

/s/ Nancy R. Long

Nancy R. Long

Jonas M. Nahoum

P.O. Box 5098

Santa Fe, NM 87502-5098
505-982-8405
nancy@longkomer.com
jonas@longkomer.com
email@longkomer.com

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 17th day of July 2024, I filed the foregoing pleading
electronically through the CM/ECF system, which caused all counsel of record to be served
electronically, as more fully reflected on the Notice of Electronic Filing.

/s/ Nancy R. Long
Naney R. Long

Entry of Appearance
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UNITED STATES DISTRICT COURT
DISTRICT OF NEW MEXICO

Clerk's Minutes

Before the Honorable Chief Judge William P, Johnson
Case No.: CV24-652 WJ/LF Date: 7/19/2024

Parties: State Ethics Commission v. TNMP, Inc. et al and Jeff Apodaca
Courtroom Clerk/Law Clerk: R. Garcia/none
Court Reporter: M. Loughran

Interpreter: N/A

Type of Proceeding: Hearing on (Doc. 7) Plaintiff’s Motion to Remand and (Doc. 9) Defendants Counterclaim
and/or Third-Party Complaint

Place of Court: Albuquerque

Total time in Court: 33 minutes

Evidentiary Hearing: NO

Attorneys Present for Plaintiff(s): Attorneys Present for Defendant(s):

Jeremy Farris, James Boyd and Jared Vander Dussen and A. Bair Dunn
Jonas Nahoum,

Proceedings:

1:35  Court in session; counsel enter appearances.
The Court takes-up motions.
M. Farris addresses the Court re Plaintiffs Motion to Remand to state court, including Defendants’
counter claims and third-party claims; requests expeditious remand to including costs and fees.

1:44 Mr. Dunn responds on behalf of Defendants.

2:00 M. Farris replies. |

2:06 Court takes a short break.

2:15  Court back in session.
The Court makes findings and grants plaintiff’s motion for remand; Court’s opinion will issue today or
Monday.

2:17 Court in recess.
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