1/16/24, 1:43 PM

SUBJECT:

FROM: Kenneth Chesebro msn.com>

TO: Judge Troupis gmail.com>

DATE: 11/04/2020 14:18

Look forward to hearing from you on Vicki’s show today.

I helped observe at central counting last night — fascinating!
Thanks again!

Ken
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SUBJECT: WTH? — Twitter censoring statistical analysis of Biden vote!!
FROM: Kenneth Chesebro msn.com>
TO: Judge Troupis gmail.com>

DATE: 11/08/2020 10:26
Jim,

I just got banned from Twitter by tweeting this out to Scott Adams (Twitter buddy of mine)!:
https://gnews.org/534248/

Glenn Reynolds reports Facebook is censoring, too:
https://pjmedia.com/instapundit/412541/

Maybe the statistical analysis will turn out to be Russian disinformation, but it’s incredible that one can’t even
reference it on social media.

I would be happy to volunteer for the Trump legal team, if that would be helpful.

I’m particularly interested in the broadest grounds for challenge, on facts that Dems will have difficulty
rebutting — for example, your point about the “card check” system under which election officials admittedly
harvested Dem ballots using private funds; the failure to allow actual observation at central count (I was there
Tuesday night and was amazed); and statistical anomalies of the sort explored in the banned article (and in a
thread @ScottAdamsSays recent RT’d, which I now can’t even access!).

On the statistics, my expertise with the law of expert testimony (handled Daubert and Joiner) could be helpful re
the formulation of expert affidavits.

If these various systemic abuses can be proven, and found to be pivotal in a court decision and/or detailed
legislative findings, I don’t see why electoral votes certified by Evers (at least if court proceedings are still
pending on the “safe harbor” days) should be counted over an alternative slate sent in by the legislature, whose
decisions should have primacy under Article II. At minimum, with such a cloud of confusion, no votes from WI
(and perhaps also MI and PA) should be counted, perhaps enough to throw the election to the House.

Thanks for getting me invited to do poll watching. I just wish the watch party had ended more happily!

Ken
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1/16/24, 1:44 PM
SUBJECT: Jim, did you get email I just sent???
FROM: Kenneth Chesebro msn.com>
TO: Judge Troupis gmail.com>
DATE: 11/08/2020 10:26
I just wrote you a long email, sparked by Twitter censoring an article on statistical analysis of the Biden vote.
I pushed send, but can’t find it in my out box!

Trying to find out if Microsoft is censoring emails.

This:
https:/pjmedia.com/instapundit/412541/
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1/16/24, 1:47 PM
SUBJECT: Trump recount -- getting you memo
FROM: Kenneth Chesebro msn.com>
TO: Judge Troupis gmail.com>
DATE: 11/11/2020 13:51
Jim,
You asked me for my independent read on the statutory provisions you mentioned.

I've prepared a three-page summary of how | view them.

| know this is sensitive, so why don't | put it in a password-protected PDF file, upload it to my Google Drive,
send you the link, and then delete the document after you download it?

And then you'd call and I've give you the password.

That way, there would be nothing archived that could be captured -- as long as we're not being in surveilled in
real time. If we are, | doubt our phone conversations would be private!

Happy to just discuss on the phone if you'd prefer.

Ken

Kenneth Chesebro
25 Northern Avenue, # 1509
Boston, MA 02210

mharvard.edu

(Admitted in CA, FL, IL, MA, NJ, NY, and TX)

https://www.linkedin.com/in/ken-chesebro
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1/16/24, 1:51 PM

SUBJECT: Re: Recount

FROM: Kenneth Chesebro msn.com>

TO: Judge Troupis gmail.com>

DATE: 11/13/2020 08:32

Sounds good.

Just read this:
https://twitter.com/joelpollak/status/13272431241758228497s=21

Wow.
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From: Judge Troupis _@gmail.com>

Sent: Friday, November 13, 2020 9:13:04 AM
To: Kenneth Chesebro _@msn.com>
Subject: Recount

Ken,

I would like to loop you in to the legal briefing team today. I will let you know a conference call time.
Thank you for a concise memo.

Jim

Sent from my iPhone
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1/16/24, 1:52 PM
SUBJECT: Re: Recount

FROM: Kenneth Chesebro msn.com>
TO: Judge Troupis gmail.com>

DATE: 11/13/2020 11:27
Re top Dominion guy hating Trump: https://twitter.com/michellemalkin/status/13272977730209751047s=21
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From: Kenneth Chesebro _@msn.com>

Sent: Friday, November 13, 2020 9:32:09 AM
To: Judge Troupis _@gmail.com>
Subject: Re: Recount

Sounds good.

Just read this:
https://twitter.com/joelpollak/status/13272431241758228497s=21
Wow.
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From: Judge Troupis gmail.com>
Sent: Friday, November 13, 2020 9:13:04 AM

To: Kenneth Chesebro msn.com>
Subject: Recount

Ken,

I would like to loop you in to the legal briefing team today. I will let you know a conference call time.
Thank you for a concise memo.

Jim

Sent from my iPhone
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1/16/24, 1:52 PM
SUBJECT: Re: Recount
FROM: Judge Troupis gmail.com>
TO: Kenneth Chesebro msn.com>
DATE: 11/13/2020 14:43

Thank you!
Jim

Sent from my iPhone

On Nov 13, 2020, at 2:38 PM, Kenneth Chesebro <-@msn.com> wrote:

Able to join any call today on 20 mins notice.
If not today, next few days are fine too.
In the meantime I’'m reading up on election law.
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From: Kenneth Chesebro _@msn.com>
Sent: Friday, November 13, 2020 12:27:09 PM

To: Judge Troupis _@gmail.com>
Subject: Re: Recount

Re top Dominion guy hating Trump:
https://twitter.com/michellemalkin/status/1327297773020975104?s=21

Get Outlook for i0S

From: Kenneth Chesebro _@msn.com>

Sent: Friday, November 13, 2020 9:32:09 AM
To: Judge Troupis gmail.com>
Subject: Re: Recount

Sounds good.

Just read this:
https://twitter.com/joelpollak/status/13272431241758228497s=21
Wow.
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From: Judge Troupis _@gmail.com>
Sent: Friday, November 13, 2020 9:13:04 AM

To: Kenneth Chesebro _@msn.com>
Subject: Recount
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1/16/24, 1:52 PM
Ken,

I would like to loop you in to the legal briefing team today. I will let you know a conference call time.
Thank you for a concise memo.
Jim

Sent from my iPhone
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1/16/24, 1:52 PM

SUBJECT: Fwd: Recount

FROM: Judge Trouﬁis mgmail.com>

TO: Joe Olson michaelbest.com>, Kenneth Chesebro mmsn.com>
DATE: 11/13/2020 16:23

Ken, please get in touch with Joe. I would like you working on the Draft Appellate documents and Joe’s firm is
overseeing those drafts.

Thanks.

Jim

Sent from my iPhone

Begin forwarded message:

From: Kenneth Chesebro -@msn.com>

Date: November 13, 2020 at 2:38:51 PM CST

To: Judge Troupis ”gmail.com>

Subject: Re: Recount

Able to join any call today on 20 mins notice.
If not today, next few days are fine too.
In the meantime I’m reading up on election law.

Get Outlook for i0S

From: Kenneth Chesebro _@msn.com>

Sent: Friday, November 13, 2020 12:27:09 PM
To: Judge Troupis gmail.com>
Subject: Re: Recount

Re top Dominion guy hating Trump:
https://twitter.com/michellemalkin/status/13272977730209751047s=21

Get Outlook for i0S

From: Kenneth Chesebro _@msn.com>

Sent: Friday, November 13, 2020 9:32:09 AM

To: Judge Troupis _@gmail.com>

Subject: Re: Recount

Sounds good.

Just read this:
https://twitter.com/joelpollak/status/13272431241758228497s=21

Wow.

Get Outlook for i0S
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1/16/24, 1:52 PM

From: Judge Troupis _@gmail.com>

Sent: Friday, November 13, 2020 9:13:04 AM
To: Kenneth Chesebro _@msn.com>
Subject: Recount

Ken,
I would like to loop you in to the legal briefing team today. I will let you know a conference call time.

Thank you for a concise memo.
Jim

Sent from my iPhone
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1/16/24, 1:53 PM

SUBJECT: Re: Recount

FROM: Kenneth CWmsn.com>

DATE: 11/13/2020 16:36

TO: Judge Troupis

Hi, Joe.

[ will try you momentarily.

gmail.com>, Joe Olson

mmichaelbest.00m>

If now is a bad time, please suggest a time tomorrow morning that would would work.

Or try me tonight at_

Ken
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From: Judge Troupis _@gmail.com>

Sent: Friday, November 13, 2020 5:23:15 PM

To: Joe Olson

Subject: Fwd: Recount

Ken, please get in touch with Joe. I would like you working on the Draft Appellate documents and Joe’s firm is

overseeing those drafts.
Thanks.

Jim

Sent from my iPhone

Begin forwarded message:

<-@michaelbest.com>; Kenneth Chesebro _@msn.com>

From: Kenneth Chesebro <-@msn.com>

Date: November 13, 2020 at 2:38:51 PM CST

To: Judge Troupis mgmail.com>

Subject: Re: Recount

Able to join any call today on 20 mins notice.
If not today, next few days are fine too.
In the meantime I’'m reading up on election law.
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From: Kenneth Chesebro _@msn.com>
Sent: Friday, November 13, 2020 12:27:09 PM

To: Judge Troupis _@gmail.com>
Subject: Re: Recount

Re top Dominion guy hating Trump:

https://twitter.com/michellemalkin/status/1327297773020975104?s=21
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From: Kenneth Chesebro _@msn.com>

Sent: Friday, November 13, 2020 9:32:09 AM
To: Judge Troupis gmail.com>
Subject: Re: Recount

Sounds good.

Just read this:
https://twitter.com/joelpollak/status/13272431241758228497s=21
Wow.

Get Outlook for i0S

From: Judge Troupis gmail.com>
Sent: Friday, November 13, 2020 9:13:04 AM

To: Kenneth Chesebro msn.com>
Subject: Recount

Ken,

I would like to loop you in to the legal briefing team today. I will let you know a conference call time.
Thank you for a concise memo.

Jim

Sent from my iPhone
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1/16/24, 1:53 PM
SUBJECT: Re: Recount

FROM: Kenneth Chesebro msn.com>
TO: Judge Troupis gmail.com>

DATE: 11/13/2020 16:42

Hi, Joe and I briefly chatted; we will start getting into substance tomorrow.

Get Outlook for i0S

From: Kenneth Chesebro _@msn.com>

Sent: Friday, November 13, 2020 5:36:23 PM
To: Judge Troupis gmail.com>; Joe Olson .@michaelbest.com>
Subject: Re: Recount

Hi, Joe.

I will try you momentarily.

If now is a bad time, please suggest a time tomorrow morning that would would work.
Or try me tonight at_

Ken

Get Outlook for i0S

From: Judge Troupis _@gmail.com>

Sent: Friday, November 13, 2020 5:23:15 PM

To: Joe Olson <-@michaelbest.com>; Kenneth Chesebro _@msn.com>
Subject: Fwd: Recount

Ken, please get in touch with Joe. I would like you working on the Draft Appellate documents and Joe’s firm is
overseeing those drafts.

Thanks.

Jim

Sent from my iPhone
Begin forwarded message:

From: Kenneth Chesebro -@msn.com>

Date: November 13, 2020 at 2:38:51 PM CST

To: Judge Troupis ”gmail.com>

Subject: Re: Recount

Able to join any call today on 20 mins notice.

If not today, next few days are fine too.

TROUPIS 008922
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1/16/24, 1:53 PM
In the meantime I’'m reading up on election law.
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From: Kenneth Chesebro _@msn.com>

Sent: Friday, November 13, 2020 12:27:09 PM
To: Judge Troupis gmail.com>
Subject: Re: Recount

Re top Dominion guy hating Trump:
https://twitter.com/michellemalkin/status/13272977730209751047s=21

Get Outlook for i0S

From: Kenneth Chesebro msn.com>
Sent: Friday, November 13, 2020 9:32:09 AM

To: Judge Troupis gmail.com>
Subject: Re: Recount

Sounds good.

Just read this:
https://twitter.com/joelpollak/status/13272431241758228497s=21
Wow.

Get Outlook for i0OS

From: Judge Troupis _@gmail.com>

Sent: Friday, November 13, 2020 9:13:04 AM
To: Kenneth Chesebro msn.com>
Subject: Recount

Ken,

I would like to loop you in to the legal briefing team today. I will let you know a conference call time.
Thank you for a concise memo.

Jim

Sent from my iPhone

TROUPIS 008923
file:///F:/users/MMF/1-CLIENTS/Troupis, %20Jim%2025044.0000/PrintCache/Trump%20Recount-002%20(1)/20201113-164207-0003130-kenchesebr... ~ 2/2


https://eur06.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.google.com%2Furl%3Fq%3Dhttps%3A%2F%2Faka.ms%2Fo0ukef%26source%3Dgmail-imap%26ust%3D1605904733000000%26usg%3DAOvVaw2r5unqZM51hZMNVBuTBHZH&data=04%7C01%7C%7Ce7bb29723f5a4c80046a08d88822b8ac%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C637409029988192933%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=socP8jDtXpXnmzvix3GRrUqHht%2B4j%2BmqTErLfixtses%3D&reserved=0
https://eur06.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.google.com%2Furl%3Fq%3Dhttps%3A%2F%2Faka.ms%2Fo0ukef%26source%3Dgmail-imap%26ust%3D1605904733000000%26usg%3DAOvVaw2r5unqZM51hZMNVBuTBHZH&data=04%7C01%7C%7Ce7bb29723f5a4c80046a08d88822b8ac%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C637409029988192933%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=socP8jDtXpXnmzvix3GRrUqHht%2B4j%2BmqTErLfixtses%3D&reserved=0
https://eur06.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.google.com%2Furl%3Fq%3Dhttps%3A%2F%2Faka.ms%2Fo0ukef%26source%3Dgmail-imap%26ust%3D1605904733000000%26usg%3DAOvVaw2r5unqZM51hZMNVBuTBHZH&data=04%7C01%7C%7Ce7bb29723f5a4c80046a08d88822b8ac%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C637409029988202927%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=lnZeg60oZMkW7HRejaQzFqrE86teqAnJO9nu1sg4srE%3D&reserved=0

1/16/24, 1:54 PM

SUBJECT: Updated memo on real deadline -- feel free to circulate this if you deem it worthwhile
FROM: Kenneth Chesebro
TO: Judge Troupis
CC: "Olson, Joseph L (13465)"
Burnett <l@lcojlaw.com>, "Kurt A. Goehre" <l@lcoj1aw.com>

DATE: 11/18/2020 18:02

ATTACHMENTS (20201118-180256-0001301): ""2020-11-18 Chesebro memo on real deadline.pdf"

Jim,

Attached is my final, polished memorandum setting forth the view that January 6 is the real deadline for
resolving contests over a State's electoral votes.

| have added a conclusion, designed to illustrate the importance of this issue -- making the point that it's
conceivable that Gore would have prevailed in Florida in 2000 if his legal team had adopted this view.

Ken

Kenneth Chesebro
25 Northern Avenue, # 1509
Boston, MA 02210

msn.com
(Admitted in CA, FL, IL, MA, NJ, NY, and TX)

https://www.linkedin.com/in/ken-chesebro

michaelbest.com>, Nick Boerke <-@gmai1.com>, George
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Privileged and Confidential

MEMORANDUM

TO: Judge James R. Troupis

FROM: Kenneth Chesebro

DATE: November 18, 2020

RE: The Real Deadline for Settling a State’s Electoral Votes

You asked for a written summary of the legal analysis underlying my
suggestion during our conference call that, in any judicial review of the
canvassing/recounting in Wisconsin, we should emphasize that the presidential
election timetable affords ample time for judicial proceedings, even if initial errors
in the recount require a remand for further recounting.

Summary

There 1s a very strong argument, supported by historical precedent (in
particular, the 1960 Kennedy-Nixon contest), that the real deadline for a finding by
the Wisconsin courts (or, possibly, by its Legislature) in favor of the President and
Vice President is not December 8 (the “safe harbor” deadline under the Electoral
Count Act), nor even December 14 (the date on which electors must vote in their
respective States), but January 6 (the date the Senate and House meet for the
counting of electoral votes).

Assuming the electors pledged to Trump and Pence end up meeting at the
Wisconsin Capitol on December 14 to cast their votes, and then send their votes to
the President of the Senate in time to be opened on January 6, a court decision (or,
perhaps, a state legislative determination) rendered after December 14 in favor of
the Trump-Pence slate of electors should be considered timely. On this view, the
only real deadline during the next month is the December 14 deadline to cast
electoral votes — so that any state judicial proceedings which extend past that date,
working toward resolution of who has won Wisconsin’s electoral votes, are entirely
compatible with federal law provided that they are completed by January 6.

1. The January 6 Hard Deadline

The date which has “ultimate significance” under federal law, as Justice
Ginsburg aptly noted, is “the sixth day of January,” the date set by 3 U.S.C. § 15 on
which the Senate and House determine “the validity of electoral votes.” Bush v.
Gore, 531 U.S. 98, 144 (2000) (Ginsburg, J., dissenting). That is the first date on
which any electoral votes are actually counted. On that date, the Twelfth
Amendment directs, “[t]he President of the Senate shall, in the presence of the
Senate and House of Representatives, open all the certificates and the votes shall
then be counted.”
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2. What Must Happen on December 14

The other date of particular federal significance is the date that the ten
Wisconsin electors pledged, respectively, to Trump-Pence and Biden-Harris, must
meet in Madison to actually cast their electoral votes, if those votes are later to be
eligible to be counted in Congress on January 6. Art. II, § 1, cl. 4, gives Congress
the power to specify the date “on which [the electors] shall give their Votes, which
Day shall be the same throughout the United States.” Exercising that power,
Congress has mandated that the electors “shall meet and give their votes on the
first Monday after the second Wednesday in December” — this year, December 14 —
“at such place in each State as the legislature of such State shall direct.” 3 U.S.C. §
7.

In accord with § 7, the Wisconsin Legislature has directed that “[t]he electors
for president and vice president shall meet at the state capitol” at noon on
December 14. Wis. Stat. § 7.75(1).

Prudence dictates that the ten electors pledged to Trump and Pence meet and
cast their votes on December 14 (unless by then the race has been conceded). It is
highly uncertain, given the language in Art. II requiring that all electors
throughout the United States vote on the same day, whether Congress could validly
count electoral votes cast on a later date.’

It may seem odd that the electors pledged to Trump and Pence might meet
and cast their votes on December 14 even if, at that juncture, the Trump-Pence
ticket 1s behind in the vote count, and no certificate of election has been issued in
favor of Trump and Pence. However, a fair reading of the federal statutes suggests
that this is a reasonable course of action.

The basic responsibility of the electors is to “make and sign six certificates of
the votes given by them” for President and Vice President, 3 U.S.C. § 9; “seal up the
certificates so made by them,” id., § 10; and forward them by registered mail to the
President of the Senate and to other officials. Id., § 11. These actions are carried out
without any involvement by state officials.

'In 1857, Congress spent two days debating whether it would count electoral
votes from Wisconsin which were cast one day late due to a blizzard in Madison.
The result of the presidential election did not turn on the question, and it was left
unresolved. Cong. Globe, 34th Cong., 3rd Sess., 644-60, 662-68 (1857).
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It also seems clear that if, before the electors cast their votes, the candidates
for whom they are voting have been issued certificates of election, it is the duty of
the governor to deliver the certificates to the electors “on or before the day” they are
required to meet, 1d. at § 6, and the electors are then to attach the certificates to the
electoral votes they transmit to the President of the Senate. Id., § 9.

But nothing in federal law requires States to resolve controversies over
electoral votes prior to the meeting of the electors. Indeed, there is no set deadline
for a State to transmit to Congress a certification of which slate of electors has been
determined to be the valid one. The duty of a state governor is merely to transmit
the certification “as soon as practicable after the conclusion of the appointment of
the electors in such State by the final ascertainment, under and in pursuance of the
laws of such State providing for such ascertainment ....” Id., § 6.

3. Hawaii’s Electoral Votes in the 1960 Kennedy-Nixon Contest

The reasonableness of the above statutory analysis, and the prudence of the
Trump-Pence electors meeting in Madison on December 14 to cast their votes and
transmit them to Congress, regardless of the status of the electoral contest in
Wisconsin at that juncture, is illustrated by how the Democratic Party handled the
uncertainty over Hawaii’s electoral votes in the 1960 presidential election between
John F. Kennedy and Richard M. Nixon.?

Remarkably, Hawaii’s electoral votes were counted in favor of Kennedy and
Johnson when the votes were opened in Congress on January 6 even though:

(1) they did not arrive in Congress until that very morning;

(2) on the date the Electoral College met, December 19, 1960, Nixon’s electors
had in hand a certificate from the Hawaii governor certifying that Nixon had won
the state (by 141 votes);

(3) the Kennedy electors nonetheless also met and voted on that day, to
preserve the possibility that their votes would eventually be certified as the valid

ones;

(4) on the same day, a Hawaii court ordered a recount of the entire state;

2 The following summary is adapted from Michael L. Rosin & Jason Harrow,
“How to Decide a Very Close Election for Presidential Electors: Part 2,” Take Care
Blog, Oct. 23, 2020 (https://takecareblog.com/blog/how-to-decide-a-very-close-
election-for- presidential-electors-part-2) (visited Nov. 17, 2020).
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(5) only on December 28 did the Hawaii courts issue a final decision finding
that Kennedy had, in fact, won the state (by 105 votes); and

(6) because the Kennedy electors had taken care to vote on the proper day,
and the governor signed an amended certificate of election which was then rushed
to Washington, in time to be counted in Congress, the electoral votes were awarded
to Kennedy (although, it should be noted, the votes were counted only after Vice
President Nixon, in his capacity as President of the Senate, suggested without
objection that the votes be counted in favor of Kennedy “[i]n order not to delay the
further count of the electoral vote,” and “without the intent of establishing a
precedent”).

The last-minute counting of the Hawaii electoral votes in favor of Kennedy in
1960 buttresses the conclusion of constitutional law scholar Laurence Tribe that,
absent some indication by a State to the contrary, the only real deadline for a state
to complete its recount of a presidential election is “before Congress starts to count
the votes on January 6.7

4. Nothing in Wisconsin Law Is Inconsistent With the Trump-Pence
Electors Casting Their Votes on December 14, as the Kennedy-
Johnson Electors Did in 1960

The Biden camp might well seek to create a sense of urgency, and try to
artificially truncate the post-election process of recounting and adjudication, by
claiming that Wisconsin has an important interest in having all controversies
regarding the election resolved by December 8, in order to gain the benefit of the
“safe harbor” provision of the Electoral Count Act, which purportedly mandates that
a final result reached in a State by the safe-harbor date “shall be conclusive” when
votes are counted in Congress. 3 U.S.C. § 5.* The U.S. Supreme Court’s view that

® Laurence H. Tribe, “Comment: eroG .v hsuB and Its Disguises: Freeing
Bush v. Gore From Its Hall of Mirrors,” 115 Harv. L. Rev. 170, 265-66 (2001).

* One must use the caveat “purportedly,” because there are substantial reasons
to doubt that the Electoral Count Act, enacted by the 50th Congress in 1877, can
have any binding effect on the 117th Congress which will convene on January 3,
regarding its authority and obligation to count electoral votes as it sees fit. In
particular, there is a very strong argument that the Senate which convenes in
January has the inherent power to set whatever rules it wishes for deciding
challenges to the electoral votes cast in this election. To view the Electoral Count
Act as tying the Senate’s hands, unless amended, would mean that the Senate
would need the permission of both the House and the President (absent a veto-proof
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Florida had a strong interest in qualifying under this safe-harbor provision was a
key factor in its decision to halt the ongoing Florida recount in the 2000 presidential
election. Bush v. Gore, 531 U.S. 98, 110-11 (2000) (per curiam).

However, nowhere has the Wisconsin Legislature placed any priority on
ensuring that post-election procedures in presidential contests are completed by the
safe-harbor date. Far from mandating that certificates of election must be issued by
this date, the Legislature has, with regard to all elections, affirmatively banned
certificates of election from being issued unless and until all timely brought
recounts, and subsequent judicial proceedings, have been exhausted:

When a valid petition for recount is filed . . . the governor or
commission may not issue a certificate of election until the recount has
been completed and the time allowed for filing an appeal has passed,
or if appeal until the appeal is decided.

Wis. Stat. § 7.70(5)(a).’?

voting margin) to change the rules governing its deliberations, a result which
cannot be squared with Art. I, § 5, providing that “[e]ach House may determine the
Rules of its Proceedings . . . .” As Professor Tribe has noted, “[t]here is no
constitutionally prescribed method by which one Congress may require a future
Congress to interpret or discharge a constitutional responsibility in any particular
way.” Tribe, supra note 3, at 267 n.388 (citing Laurence H. Tribe, 1 American
Constitutional Law, § 2-3, at 125-26 n.1 (3d ed. 2000)). See also Chris Land & David
Schultz, On the Unenforceability of the Electoral Count Act, 13 Rutgers J. of Law &
Pub. Pol’y 340, 368-77, 385-87 (2016); Vasan Kesavan, Is the Electoral Count Act
Unconstitutional?, 80 N. Car. L. Rev. 1654, 1729-59, 1779-93 (2002).

®>To be sure, in accord with ordinary practice, under which the winner of the
electoral votes in Wisconsin will typically be known well in advance of the date
when electors cast their votes, the Legislature has provided that in presidential
elections, the govenor “shall prepare a certificate showing the determination of the
results of the canvass and the names of the persons elected,” and send six duplicate
originals to one of the electors on or before the date electoral votes are cast. Wis.
Stat. § 7.70(b). Obviously this ministerial duty exists only when a certificate of
election has already issued under § 7.70(a), after all post-election recounts and
related legal proceedings have reached finality. There is nothing in § 7.70(b) that
purports to affect the timetable for resolving post-election proceedings.
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Conclusion

The position taken by the Trump-Pence campaign regarding the outside
deadline for resolving post-election challenges could conceivably end up proving
critical to the result of this election. If so, it would not be the first time: the failure
of the Gore team in 2000 to focus on the real deadline early enough was a clear
mistake. Thus, the issue of the real deadline should be examined carefully in the
near future, so that the campaign presents a clear and united front concerning it.

Reflecting on the failure of the Gore challenge to Bush’s victory in Florida,
Ron Klain observed in a 2002 essay that “time was our enemy” — to an extent that
“cannot be underestimated.”® Klain’s early mistake was to overlook the possibility
that January 6 might be the real deadline for resolving the matter of who had won
Florida’s electoral votes. As Klain recounted, when he went on CNN shortly after
the election (on November 10), he “rather offhandedly noted that there was plenty
of time for a full and fair counting of the people’s votes, given that the electoral
votes were not scheduled to be counted until December 18 ... .”"

The timetable for Gore to win the recount was further truncated by Gore
attorney David Boies who, “during the first argument to the Florida Supreme
Court,” on November 20, “had said that the election would be over on December 12,
because of an obscure provision of federal law.”® Journalist and lawyer David
Kaplan vividly describes Boies’s fateful decision in answering the justices’ question
regarding the outside deadline for resolving the controversy over the recount:®

The deadline [Boies] repeatedly cited was December 12, six days
before the Electoral College met and twenty-two days hence — a
veritable eternity in the day-to-day, minute-to-minute struggle. This
was the date mandated by the Electoral Count Act by which states had
to get their acts together, in order to prevent Congress from possibly
rejecting a slate of presidential electors. December 12 was a so-called

® Ronald A. Klain & Jeremy B. Bash, “The Labor of Sisyphus: The Gore Recount
Perspective,” in Overtime!: The Election 2000 Thriller (2002) (Larry B. Sabato, ed.), at 161.

71d.

8 Jeffrey Toobin, Too Close to Call: The Third-Six-Day Battle to Decide the 2000
Election 195 (2001).

® David A. Kaplan, The Accidental President: How 413 Lawyers, 9 Supreme Court
Justices, and 5,963,110 (Give or Take a Few) Floridians Landed George W. Bush in the White
House 142-43 (2001).
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safe harbor, but it was not a requirement ordained by either the U.S.
Constitution, the Florida constitution, or even Congress itself. It was
only in the nature of a benefit offered, with no penalty other than the
absence of the benefit — sort of a no-risk offer. Any electoral slate
determined thereafter simply would not be immune from congressional
examination in a close election. That might seem like a big deal in
theory, but did anyone really believe that in practice the electoral votes
of one of the most populous states in the Union might go uncounted
altogether? The distinction between a safe harbor as a freebie or
absolute requirement was vital, but Boies didn’t make it. Boies figured:
Why should he? If his client got the time to count, Gore would overtake
Bush and hand him the witch’s hourglass

Wells pressed Boies on whether he agreed that December 12
represented the outer bounds.

“I do, Your Honor.” He said this despite there being no state law
or executive pronouncement to that effect.

Boies’s concession of the date as a constitutional line over which
no recount could cross would come back to haunt him in two weeks at
the U.S. Supreme Court. It walled him in from ever offering such dates
as December 18 (when the Electoral College convened), January 6
(when Congress met in joint session to count the electoral votes), or
even January 20 (Inauguration Day). Indeed, January 20 was the only
date mandated by the federal Constitution (in the Twentieth
Amendment) — the other dates were mere statutory creations, which
could be changed.

But to the extent the justices were going to come up with a new
timetable, thinking about December 12 was critical. Any certification
of the election — whether it included all, some, or none of the results
from manual recounts — had to happen in time for the contest phase of
Florida law to play out. A contest lawsuit needed time for trial and
appeals. That had to be completed by December 12, according to
Boies’s answer.

If Boies had instead taken the position that January 6 was the real deadline
for resolving the contest over Florida’s electoral vote, citing the Hawaii 1960
example, Gore might ultimately have prevailed. So the issue of what is the real
deadline is an issue that warrants close examination.

K.C.
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SUBJECT: Re: Canvas Board

FROM: Kenneth Chesebro msn.com>
TO: Judge Troupis gmail.com>, Joe Olson .@michaelbest.com>, "Boerke, Nicholas J (12767)"

michaelbest.com>, George Burnett Icojlaw.com>, Dan Kelly wisgop.org>, Chirst Troupis
gmail.com>, Joe Voiland yahoo.com>, Stewart Karge gmail.com>

DATE: 11/19/2020 09:06

The envelope that the voter is given with the ballot is the request??

| don't have the language handy now, but that can't be squared with the statutory language, right?

Doesn't the statute make it clear that a ballot may not even be issued to a voter unless an application has been filed?

l.e., the application isn't just some sort of formality -- it is the vehicle the voter must use to even get the ballot. Ballots are
supposed to be kept securely; they're not supposed to be floating around, and handed out to people who haven't followed the
legal procedure for proving an entitlement to receive one!

From: Judge Troupis _@gmail.com>

Sent: Thursday, November 19, 2020 10:00 AM

To: Joe Olson michaelbest.com>; Boerke, Nicholas J (12767) <-@michaelbest.com>; George Burnett <.@Icoj|aw.com>;
wisgop.org>; Kenneth Chesebro msn.com>; Chirst Troupis i@gmail.com>; Joe Voiland

yahoo.com>; Stewart Karge gmail.com>

Subject: Fwd: Canvas Board

ALL--IMPORTANT: We now know their argument on ballot request issue at clerk's office. We need a clear and clean response in
the record.

FYI, It is inconceivable that the the envelope is a request. Why have a website to apply, or call for a written application? And as
Ken points out the ballot is already given at the time of the completion. Maybe other arguments as well--need to get this right.
JOE--Can you get a copy of this form, carefully look it over and construct the argument for the folks at the canvas table.

Tanks. Jim

—————————— Forwarded message ---------

From: Kenneth Dragotta syeng.com>

Date: Thu, Nov 19, 2020 at 8:48 AM

Subject: Re: Canvas Board

To: Judge Troupis gmail.com>
Cc: Kenneth Dragotta syeng.com>
Jim,

I am very concerned with what is happening. I am not being included in any conversationants and I am just flying by my own
intuition. All of my past work for you and President Trump was nearly flawless because of excellent planning and attention to
details. The result is proportional to quality of work. Trust that [ am only trying to make you aware of the situation on the
ground.

YES. Rick will follow our/your instructions. Being that we have not been included thus far in the mission objectives, it would
be nice if someone would contact Rick and myself to go over the details.

Issue with petition and WEC position on the ballot request document:

EL-122: As stated on the document "Official Absentee Ballot Application/Certification. It was presented last night
that this EL122 form is a request form when IPAV voting per the WEC board meeting. [ would argue that it can't
possibly be a request document because 1) you must have already VOTED the ballot before the witness can certify
that the elector voted the ballot AND signed the certification, thus you would have already voted the document
before requesting it, and 2) elector signing the document constitutes the request and certification in the presence of
the witness would be concurrent with the ballot request and would not require one task to be completed before the
issuance of the document. Logically they can't happen simultaneously. The actions, as described in the statutes, are
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sequential and not simultaneous. The WEC argument is the last sentence "I further certify that I requested this ballot"
validates the ballot request. However, the law states a ballot shall be requested.

The last WEC argument is that it is unfair that people completing a ballot request document will be scrutinized more
than folks that requested ballots via MY VOTE on-line. The Absentee request LOG does not and will not provide
detail nor does it require any signature. Theoretically, anyone on the MOVERS list could have requested an absentee
ballot and could have voted, thereby taking them off of deactivation status until the next ERIC comparison run. They
started moving us in this direction 10 years ago.

FYI, I had brought this issue of EL122 up early yesterday in discussions with Madison.
Ken

On 11/19/2020 8:05 AM, Judge Troupis wrote:

Will our guy in Milwaukee Canvas Board side with us on the objections and requirement for applications?
Jim

Sent from my iPhone
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SUBJECT: Re: Canvas Board

FROM: Kenneth Chesebro

TO: "Olson, Joseph L (13465)"

CC: "Boerke, Nicholas J (12767)"
wisgop.org>, Chirst Troupis

gmail.com>
DATE: 11/19/2020 09:20
ATTACHMENTS (20201119-092010-0002104): "image001.png"

michaelbest.com>, Judge Troupis
michaelbest.com>, George Burnett
gmail.com>, Joe Voiland

gmail.com>
Icojlaw.com>, Dan Kelly
yahoo.com>, Stewart Karge

I think the substantive concern with reversing the order is the Legislature's concern, set forth in its findings, to guard against voters
being pressured to participate when they would prefer not to participate.

To carry out that legislative purpose, it's important for the voter to actually file an application to receive a ballot -- even if doing so in
person, and the ballot is then immediatley handed to him or her.

It's too easy to pressure people into voting, and too easy to run ballot-harvesting operations, if a Dem operative can say, "hey, we
need your vote to defeat Trump," hand the voter the ballot, and then afterwards say, "hey, sign here, where it says you requested the
ballot!"

From: Olson, Joseph L (13465) michaelbest.com>

Sent: Thursday, November 19, 2020 10:16 AM

To: Judge Troupis mail.com>; Kenneth Chesebro msn.com>
Cc: Boerke, Nicholas J (12767) michaelbest.com>; George Burnett Icojlaw.com>; Dan Kelly mwisgop.org>; Chirst Troupis
gmail.com>; Joe Voiland <-{1>yahoo.com>; Stewart Karge ugmail.com>

Subject: RE: Canvas Board

Ken — I agree. The problem with the envelope being the application is that is comes in out of order. A voter shouldn’t have the ballot
or the envelope without having first submitted an application.

Joseph L. Olson

Partner

| michaelbest.com

T
M Michael Best

Michael Best & Friedrich LLP

From: Judge Troupis gmail.com>
Sent: Thursday, November 19, 2020 9:14 AM
To: Kenneth Chesebro msn.com>

Cc: Olson, Joseph L (13465) michaelbest.com>; Boerke, Nicholas J i12767) <-a‘)michaelbest.com>; George Burnett

<.@Ico'|aw.com>' Dan Kelly wisgop.org>; Chirst Troupis gmail.com>; Joe Voiland <-@yahoo.com>; Stewart
Karge ”gmail.com>

Subject: Re: Canvas Board

Yes Ken--that is why we need to flush this argument out and make a record that it is popycock.
Jim

On Thu, Nov 19, 2020 at 9:06 AM Kenneth Chesebro _w> wrote:
The envelope that the voter is given with the ballot is the request??
I don't have the language handy now, but that can't be squared with the statutory language, right?

Doesn't the statute make it clear that a ballot may not even be issued to a voter unless an application has been filed?
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l.e., the application isn't just some sort of formality -- it is the vehicle the voter must use to even get the ballot. Ballots are supposed
to be kept securely; they're not supposed to be floating around, and handed out to people who haven't followed the legal
procedure for proving an entitlement to receive one!

From: Judge Troupis )gmail.com>

Sent: Thursday, November 19, 2020 10:00 AM

To: Joe Olson mmichaelbest.com>; Boerke, Nicholas J (12767) mmichaelbest.com>; George Burnett <l@@jlaw.com>; Dan
Kell )wisgop.org>; Kenneth Chesebro msn.com>; Chirst Troupis )gmail.com>; Joe Voiland
)yahoo.com>; Stewart Karge )gmail.com>

Subject: Fwd: Canvas Board

ALL--IMPORTANT: We now know their argument on ballot request issue at clerk's office. We need a clear and clean response in the record.

FYI, It is inconceivable that the the envelope is a request. Why have a website to apply, or call for a written application? And as Ken points out
the ballot is already given at the time of the completion. Maybe other arguments as well--need to get this right. JOE--Can you get a copy of this
form, carefully look it over and construct the argument for the folks at the canvas table.

Tanks. Jim

—————————— Forwarded message ---------

From: Kenneth Dragotta h@_sy@gm>

Date: Thu, Nov 19, 2020 at 8:48 AM

Subject: Re: Canvas Board

To: Judge Troupis )gmail.com>
Cc: Kenneth Dragotta )syeng.com>
Jim,

I am very concerned with what is happening. I am not being included in any conversationants and I am just flying by my own
intuition. All of my past work for you and President Trump was nearly flawless because of excellent planning and attention to
details. The result is proportional to quality of work. Trust that I am only trying to make you aware of the situation on the ground.

YES. Rick will follow our/your instructions. Being that we have not been included thus far in the mission objectives, it would be
nice if someone would contact Rick and myself to go over the details.

Issue with petition and WEC position on the ballot request document:

EL-122: As stated on the document "Official Absentee Ballot Application/Certification. It was presented last night that
this EL122 form is a request form when IPAV voting per the WEC board meeting. I would argue that it can't possibly be
a request document because 1) you must have already VOTED the ballot before the witness can certify that the elector
voted the ballot AND signed the certification, thus you would have already voted the document before requesting it, and
2) elector signing the document constitutes the request and certification in the presence of the witness would be
concurrent with the ballot request and would not require one task to be completed before the issuance of the document.
Logically they can't happen simultaneously. The actions, as described in the statutes, are sequential and not
simultaneous. The WEC argument is the last sentence "I further certify that I requested this ballot" validates the ballot
request. However, the law states a ballot shall be requested.

The last WEC argument is that it is unfair that people completing a ballot request document will be scrutinized more
than folks that requested ballots via MY VOTE on-line. The Absentee request LOG does not and will not provide detail
nor does it require any signature. Theoretically, anyone on the MOVERS list could have requested an absentee ballot
and could have voted, thereby taking them off of deactivation status until the next ERIC comparison run. They started
moving us in this direction 10 years ago.

FYI, I had brought this issue of EL122 up early yesterday in discussions with Madison.
Ken

On 11/19/2020 8:05 AM, Judge Troupis wrote:
Will our guy in Milwaukee Canvas Board side with us on the objections and requirement for applications?

Jim

Sent from my iPhone
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distribution, or copying of this communication, or any of its contents, is strictly prohibited. If you have received this communication in
error, please return it to the sender immediately and delete the original message and any copy of it from your computer system. If you
have any questions concerning this message, please contact the sender.
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SUBJECT: RE: Canvas Board

FROM: "Olson, Joseph L (13465)"
TO: Kenneth Chesebro
CC: "Boerke, Nicholas J (12767)"
gmail.com>, Joe Voiland

DATE: 11/19/2020 09:53
ATTACHMENTS (20201119-095309-0002103): "image001.png" , "Recount Petition - 29311866.1.pdf" , "Absentee Ballot Applicaton EL-121 - 29311671.1.pdf"

michaelbest.com>

msn.com>, Judge Troupis gmail.com>

@michaelbest.com>, George Burnett @lcojlaw.com>, Dan Kelly mwisgop.org>, Chirst Troupis
yahoo.com>, Stewart Karge gmail.com>
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I think the argument against the envelope as the application is:
1. It fails to meet the statutory requirements for absentee balloting.

a. The statute clearly requires the application to be submitted before the ballot is issued to the voter. Wis. Stat. sec. 6.86(1)
(ar) (“the municipal clerk shall not issue an absentee ballot unless the clerk receives a written application therefor from a
qualified elector of the municipality.”) The envelope cannot satisfy this because the ballot has already been issued by the
time the envelope is given to the voter to fill out.

b. And, the timing matters. It is part of the process for ensuring the integrity of the election. Wis. Stat. sec. 6.86(1)(ar)
continues: “if a qualified elector applies for an absentee ballot in person at the clerk's office, the clerk shall not issue the
elector an absentee ballot unless the elector presents proof of identification. The clerk shall verify that the name on
the proof of identification presented by the elector conforms to the name on the elector's application and
shall verify that any photograph appearing on that document reasonably resembles the elector.

2. The envelope is insufficient as an application:

a. There is no affirmative request for an absentee ballot on the envelope (in contrast to the clear statement on the application
form)

b. The statement on the envelope that says “I further certify that I requested this ballot” is insufficient because it is an after
the fact statement that does not certify that the voter submitted a written application.

Joseph L. Olson
Partner
| michaelbest.com

:
M Michael Best

Michael Best & Friedrich LLP

From: Kenneth Chesebro msn.com>
Sent: Thursday, November 19, 2020 9:20 AM

To: Olson, Joseph L (13465) michaelbest.com>; Judge Troupis

Cc: Boerke, Nicholas J (12767) michaelbest.com>; George Burnett Icojlaw.com>; Dan Kelly mwisgop.org>; Chirst Troupis
gmail.com>; Joe Voiland yahoo.com>; Stewart Karge
Subject: Re: Canvas Board

| think the substantive concern with reversing the order is the Legislature's concern, set forth in its findings, to guard against voters
being pressured to participate when they would prefer not to participate.

To carry out that legislative purpose, it's important for the voter to actually file an application to receive a ballot -- even if doing so in
person, and the ballot is then immediatley handed to him or her.

It's too easy to pressure people into voting, and too easy to run ballot-harvesting operations, if a Dem operative can say, "hey, we need
your vote to defeat Trump," hand the voter the ballot, and then afterwards say, "hey, sign here, where it says you requested the
ballot!"

From: Olson, Joseph L (13465) .7)michaelbest‘com>
Sent: Thursday, November 19, 2020 10:16 AM

To: Judge Troupis mail.com>; Kenneth Chesebro .
Cc: Boerke, Nicholas J (12767) michaelbest.com>; George Burnett |cojlaw.com>; Dan Kelly wﬂggmg>; Chirst Troupis

Dgmail.com>; Joe Voiland )yahoo.com>; Stewart Karge
Subject: RE: Canvas Board

Ken — I agree. The problem with the envelope being the application is that is comes in out of order. A voter shouldn’t have the ballot
or the envelope without having first submitted an application.

Joseph L. Olson
Partner
| michaelbest.com

?
M Michael Best

Michael Best & Friedrich LLP
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From: Judge Troupis <-7)_gmail.com>

Sent: Thursday, November 19, 2020 9:14 AM
To: Kenneth Chesebro
Cc: Olson, Joseph L (13465)

michaelbest.com>; Boerke, Nicholas J (12767) mmichaelbest.com>' George Burnett
mlco'law.comr Dan Kelly dwisgop.org>; Chirst Troupis Dgmail.com>; J(Wyahoo.com>; Stewart

Subject: Re: Canvas Board

Yes Ken--that is why we need to flush this argument out and make a record that it is popycock.
Jim

On Thu, Nov 19, 2020 at 9:06 AM Kenneth Chesebro -ﬂmsn.com> wrote:

The envelope that the voter is given with the ballot is the request??

| don't have the language handy now, but that can't be squared with the statutory language, right?

Doesn't the statute make it clear that a ballot may not even be issued to a voter unless an application has been filed?

l.e., the application isn't just some sort of formality -- it is the vehicle the voter must use to even get the ballot. Ballots are supposed
to be kept securely; they're not supposed to be floating around, and handed out to people who haven't followed the legal
procedure for proving an entitlement to receive one!

From: Judge Troupis ‘gmail.com>
Sent: Thursday, November 19, 2020 10:00 AM

To: Joe Olson .ﬂ}michaelbest.com>; Boerke, Nicholas J (12767) michaelbest.com>; George Burnett %jlaw.comz Dan
Kell wisgop.org>; Kenneth Chesebro msn.com>; Chirst Troupis gmail.com>; Joe Voiland
yahoo.com>; Stewart Karge gmail.com>

Subject: Fwd: Canvas Board

ALL--IMPORTANT: We now know their argument on ballot request issue at clerk's office. We need a clear and clean response in the record.

FYI, It is inconceivable that the the envelope is a request. Why have a website to apply, or call for a written application? And as Ken points out
the ballot is already given at the time of the completion. Maybe other arguments as well--need to get this right. JOE--Can you get a copy of this
form, carefully look it over and construct the argument for the folks at the canvas table.

Tanks. Jim

—————————— Forwarded message ---------

From: Kenneth Dragotta myﬂgm>

Date: Thu, Nov 19, 2020 at 8:48 AM

Subject: Re: Canvas Board

To: Judge Troupis gmail.com>
Cc: Kenneth Dragotta yeng.com>
Jim,

I am very concerned with what is happening. I am not being included in any conversationants and I am just flying by my own
intuition. All of my past work for you and President Trump was nearly flawless because of excellent planning and attention to
details. The result is proportional to quality of work. Trust that I am only trying to make you aware of the situation on the ground.

YES. Rick will follow our/your instructions. Being that we have not been included thus far in the mission objectives, it would be
nice if someone would contact Rick and myself to go over the details.

Issue with petition and WEC position on the ballot request document:

EL-122: As stated on the document "Official Absentee Ballot Application/Certification. It was presented last night that
this EL122 form is a request form when IPAV voting per the WEC board meeting. I would argue that it can't possibly be
a request document because 1) you must have already VOTED the ballot before the witness can certify that the elector

voted the ballot AND signed the certification, thus you would have already voted the document before requesting it, and
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2) elector signing the document constitutes the request and certification in the presence of the witness would be
concurrent with the ballot request and would not require one task to be completed before the issuance of the document.
Logically they can't happen simultaneously. The actions, as described in the statutes, are sequential and not
simultaneous. The WEC argument is the last sentence "I further certify that I requested this ballot" validates the ballot
request. However, the law states a ballot shall be requested.

The last WEC argument is that it is unfair that people completing a ballot request document will be scrutinized more
than folks that requested ballots via MY VOTE on-line. The Absentee request LOG does not and will not provide detail
nor does it require any signature. Theoretically, anyone on the MOVERS list could have requested an absentee ballot
and could have voted, thereby taking them off of deactivation status until the next ERIC comparison run. They started
moving us in this direction 10 years ago.

FYI, I had brought this issue of EL122 up early yesterday in discussions with Madison.

Ken

On 11/19/2020 8:05 AM, Judge Troupis wrote:

Will our guy in Milwaukee Canvas Board side with us on the objections and requirement for applications?
Jim

Sent from my iPhone

Email Disclaimer
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The information contained in this communication may be confidential, is intended only for the use of the recipient(s) named above, and may be
legally privileged. If the reader of this message is not the intended recipient, you are hereby notified that any dissemination, distribution, or
copying of this communication, or any of its contents, is strictly prohibited. If you have received this communication in error, please return it to the
sender immediately and delete the original message and any copy of it from your computer system. If you have any questions concerning this
message, please contact the sender.
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(Municipal Clerk) If in-person D

Wisconsin Application for Absentee Ballot volar eheck hare

Absentee ballots may also be requested at MyVote.wi.gov

Confidential Elector ID# WisVote ID #
(HINDI - sequential #) (Official Use Only) (Official Use Only) Ward No.

suononasu|

Detailed instructions for completion are on the back of this form. Return this form to your municipal clerk when completed.
e You must be registered to vote before you can receive an absentee ballot. You can confirm your voter registration at https://myvote.wi.gov

A PHOTO ID REQUIRED, unless you qualify for an exception. See instructions on back for exceptions.

VOTER INFORMATION

O | Town
1 Municipality O | village County
O | Ciy
Last Name l First Name
2| Middle Name SUFfiX (e.g. g, 1, etc) ‘ Date of Birth ‘
Phone ‘ ‘ Fax Email
3 Residence Address: Street Number & Name
Apt. Number | | city | | statea zIP |
4 Fill in the appropriate circle — if applicable (see instructions for definitions): O Military O Pemanent Overseas (O Temporary Overseas

(Ballot will be mailed to the address above if no preference is indicated.

I PREFER TO RECEIVE MY ABSENTEE BALLOT BY: Absentee ballots may not be forwarded.)

O MAIL Mailing Address: Street Number & Name
VOTE IN | Apt. Number ‘ ‘ City ‘ State & ZIP ‘
O CLERK'S | care Facility Name (if applicable) ‘
OFFICE C / O (if applicable)
O FAX Fax Number Vote_r _must have a computer an_d printer when
receiving a ballot by fax or email. Voted ballots
O EMAIL Email Address must be returned by mail.

| REQUEST AN ABSENTEE BALLOT BE SENT TO ME FOR: (mark only one)

O The election(s) on the following date(s):

O All elections from today’s date through the end of the current calendar year (ending 12/31).

O For indefinitely-confined voters only: | certify that | am indefinitely confined because of age, illness, infirmity or disability and
request absentee ballots be sent to me automatically until | am no longer confined, or | fail to return a ballot. Anyone who makes false
statements in order to obtain an absentee ballot may be fined not more than $1,000 or imprisoned not more than 6 months or both.
Wis. Stats. §§ 12.13(3)(i), 12.60(1)(b).

TEMPORARILY HOSPITALIZED VOTERS ONLY (please fill in circle)

O | certify that | cannot appear at the polling place on election day because | am hospitalized, and appoint the following person to serve as
my agent, pursuant to Wis. Stat. § 6.86(3).

Agent Last Name Agent First Name Agent Middle Name

AGENT: | certify that | am the duly appointed agent of the hospitalized absentee elector, that the absentee ballot to be received by me is
received solely for the benefit of the above named hospitalized elector, and that such ballot will be promptly transmitted by me to that elector
and then returned to the municipal clerk or the proper polling place.

Agent Signature X Agent Address

ASSISTANT DECLARATION / CERTIFICATION (if required)

| certify fl

hat the application is made on request and by authorization of the named elector, who is unable to sign the application due to physical disability.

Agent
Signature

X Today's Date

VOTER DECLARATION / CERTIFICATION (required for all voters)

| certify that | am a qualified elector, a U.S. Citizen, at least 18 years old, having resided at the above residential address for at least 28 consecutive days
immediately preceding this election, not currently serving a sentence including probation or parole for a felony conviction, and not otherwise disqualified

from voting. Please sign below to acknowledge that you have read and understand the above.

Voter )

Signature X Today’s Date
EL-121 | Rev 2020-06 | Wisconsin Elections Commission, P.O. Box 7984, Madison, WI 53707-7984 | 608-266-8005 | web: elections.wi.qovT fR@I ¢8O QK1 P
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Wisconsin Application for Absentee Ballot Instructions

General Instructions: This form should be submitted to your municipal clerk, unless directed otherwise.
e This form should only be completed by registered voters; if you are not a registered voter or military elector, please submit a Voter
Registration Application (EL-131) with this form.

Photo ID requirement: If you will receive your absentee ballot by mail, and have not previously provided a copy of acceptable photo
ID with a prior by-mail absentee ballot request, a copy of photo ID must accompany this application. You may submit your application
and a copy of your ID by mail, fax or email. In-person voters must always show acceptable photo ID.

The following documents are acceptable Photo ID (For specific information regarding expired documents visit http://bringit.wi.gov.)

State of WI driver license or ID card Certificate of Naturalization
Military ID card issued by a U.S. uniformed service WI DOT DL or ID card receipt
Photo ID issued by the federal Dept. of Veterans Affairs Citation/Notice to revoke or suspend WI DL

University, college or tech college ID and enrollment verification  ID card issued by federally recognized WI tribe
U.S. passport booklet or card

In lieu of photo ID, the voters listed below may satisfy the voter ID requirement by the following means:

e Electors who are indefinitely confined (see Section 6) — the signature of a witness on the Absentee Certificate Envelope.

o Electors residing in care facilities served by Special Voting Deputies — the signatures of both deputies on the envelope.

o Electors residing in care facilities not served by Special Voting Deputies — the signature of an authorized representative of the

facility. If the elector is also indefinitely confined, the elector does not need a representative of the facility to sign.
« Military, Permanent Overseas and Confidential Electors — Exempt from the photo ID requirement.

« Indicate the municipality and county of residence. Use the municipality’s formal name (for example: City of Ashland, Village of Greendale,
or Town of Albion).

e Provide your name as you are registered to vote in Wisconsin. If applicable, please provide your suffix (Jr, Sr, etc.) and/or
middle name. If your current name is different than how you are registered to vote, please submit a Voter Registration

2 Application (EL-131) with this form to update your information.
e Provide your month, day and year of birth. Remember to use your birth year, not the current year.
Provide your home address (legal voting residence) with full house number (including fractions, if any).
3 Provide your full street name, including the type (eg., Ave.) and any pre— and/or post-directional (N, S, etc.).

Provide the city name and ZIP code as it would appear on mail delivered to the home address.
You may not enter a PO Box as a voting residence. A rural route box without a number may not be used.

o A “Military elector” is a person, or the spouse or dependent of a person who is a member of a uniformed service or the
merchant marines, a civilian employee of the United States, a civilian officially attached to a uniformed service and serving
outside the United States, or a Peace Corp volunteer. Military electors do not need to register to vote.

al° A “Permanent Overseas elector” is a person who is a United States citizen, 18 years old or older, who resided in Wisconsin

immediately prior to leaving the United States, who is now living outside the United States and has no present intent to return,

who is not registered in any other location, or who is an adult child of a United States citizen who resided in this state prior to
establishing residency abroad. Permanent Overseas electors will receive ballots for federal offices only and must be registered
to vote prior to receiving a ballot.

A “Temporary Overseas elector” is a person who is a United States citizen, 18 years of age or older, a resident of Wisconsin and is
overseas for a temporary purpose and intends to return to their Wisconsin residence.

Fill in the circle to indicate your preferred method of receiving your absentee ballot.

Military and Permanent Overseas voters may request and access their ballot directly at https:/myvote.wi.gov.

If no preference is indicated, your absentee ballot will be mailed to your residence address listed in Box 3.

You are encouraged to provide a physical mailing address as backup in case of electronic transmission difficulties. Please only
fill the circle for your preferred means of transmission.

If you are living in a care facility, please provide the name of the facility.

If someone will be receiving the ballot on your behalf, please list them after C/O. Please note: The absentee elector is still
required to vote their own ballot, although they may request assistance in physically marking the ballot.

o Select the first option if you would like to receive a ballot for a single election or a specific set of elections.

o Select the second option if you would like to have a standing absentee request for any and all elections that may occur in a
calendar year (ending December 31).

Select the third option only if you are indefinitely confined due to age, iliness, infirmity or disability and wish to request
absentee ballots for all elections until you are no longer confined or fail to return a ballot for an election.

e This section is only to be completed by an elector or the agent of an elector who is currently hospitalized.
¢ An agent completing this form for a hospitalized elector must provide his/her name, signature and address on this application.

In the situation where the elector is unable to sign the Voter Declaration / Certification due to a physical
disability, the elector may authorize another elector to sign on his or her behalf. Any elector signing an
application on another elector's behalf shall attest to a statement that the application is made on request and
by authorization of the named elector, who is unable to sign the application due to physical disability.

Assistant Signature:

By signing and dating this form, you certify that you are a qualified elector, a U.S. citizen, at least 18 years
old, having resided at your residential address for at least 28 consecutive days immediately preceding this
election, not currently serving a sentence including probation or parole for a felony conviction, and not
otherwise disqualified from voting.

Voter Signature:
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RECOUNT PETITION

In Re: The 2020 Election for President of the United States
Verified Petition

For Recount

Petitioners Donald J. Trump and Michael R. Pence allege and show to the
Wisconsin Elections Commission, as follows:

1. That Petitioners were candidates for the office of President and Vice
President of the United States in an election held on November 3, 2020.
They appeared together on the ballot as a single candidate. Voters who
voted for Donald J. Trump necessarily voted, as well, for Michael R. Pence;

2. That Petitioners are informed and believe that mistakes and fraud were
committed throughout the State of Wisconsin, including particularly in the
City of Madison, the City of Milwaukee, and throughout Dane County and
Milwaukee County in the counting and return of votes cast in the election
for President of the United States; '

3. That Petitioners are an “aggrieved party” as that term is defined in Wis.
Stat. § 9.01(1);

4. That Petitioners are informed and believe that:

a. The Wisconsin Legislature has rightly concluded that “voting is a
constitutional right, the vigorous exercise of which should be strongly
encouraged. In contrast, voting by absentee ballot is a privilege
exercised wholly outside the traditional safeguards of the polling place.
The legislature finds that the privilege of voting by absentee ballot must
be carefully regulated to prevent the potential for fraud or abuse; to
prevent overzealous solicitation of absent electors who may prefer not
to participate in an election; to prevent undue influence on an absent
elector to vote for or against a candidate or to cast a particular vote in a
referendum; or other similar abuses.” Wis. Stat. § 6.84(1).
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b. Municipal clerks throughout the State of Wisconsin illegally altered
absentee ballot envelopes by independently adding witness addresses
to absentee ballot envelopes that were returned to the clerk without a
witness address supplied, as required by Wis. Stat. §§ 6.87(2), (6d) and
(9).

c. These actions violate Wis. Stat. § 6.87(6d), which states: “If a certificate
is missing the address of a witness, the ballot may not be counted.”

d. These actions also violate Wis. Stat. § 6.87(9), which states: “If a
municipal clerk receives an absentee ballot with an improperly
completed certificate or with no certificate, the clerk may return the
ballot to the elector . . . .”

e. The municipal clerks conducted these illegal actions based on illegal
guidance issued by the Wisconsin Election Commission in a
memorandum to all municipal clerks dated October 18, 2016. That
memo instructed clerks that they “must take corrective action” to add a
missing witness address.” (emphasis in original) The memorandum
further instructed clerks that if they are “reasonably able to discern any
missing information from outside sources, clerks are not required to
contact the voter . . . .” Clerks were instructed that they could rely on
their own “personal knowledge,” or unspecified “lists or databases at
his or her disposal” to add the missing witness address.

f. These actions of the clerks are unlawful. Any envelopes upon which a
clerk altered the information supplied, by adding a missing address or
part of an address, must be deemed deficient and the ballots provided
in those envelopes must not be counted in the certified vote totals.

5. That Petitioners are further informed and believe that:

a. The Wisconsin Legislature has commanded, “with respect to matters
relating to the absentee ballot process,” § 6.86 “shall be construed as
mandatory. Ballots cast in contravention of [it] . . . may not be counted.
Ballots counted in contravention of [it] . . .may not be included in the

certified result of any election.” Wis. Stat. § 6.84(2)

)
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b. Municipal clerks across Wisconsin issued tens of thousands of
absentee ballots to electors in direct contravention of Wis. Stat. §
6.86(1)(ar), which states: “the municipal clerk shall not issue an
absentee ballot unless the clerk receives a written application
therefor from a qualified elector of the municipality.” (emphasis added)

c. Despite this clear mandatory requirement, clerks issued absentee
ballots without first collecting a written application from persons who
requested absentee ballots in person, including during the two week in-
person absentee period that ran from October 20, 2020 through
November 1, 2020.

d. These actions violate Wis. Stat. § 6.86(1)(ar).

e. The absentee voting statutes are mandatory and provide detailed and
explicit procedural safeguards in substantial part to prevent fraud and
undue influence. The Wisconsin Legislature itself acknowledges those
factors as it explicitly states in its statutes, Wis. Stat. § 6.84(1), “The
legislature finds that the privilege of voting by absentee ballot must be
carefully regulated to prevent the potential for fraud or abuse; to
prevent overzealous solicitation of absent electors who may prefer not
to participate in an election; to prevent undue influence on an absent
elector to vote for or against a candidate . . . or other similar abuses.”

f. These actions of the clerks in failing to obtain a written application
from electors prior to providing that elector with a ballot are illegal and
absentee ballots that were issued without a written application must be
deemed deficient and the ballots must not be counted in the certified
vote totals.

g. On information and belief, more than 60,000 votes were cast in
Milwaukee County alone in violation of these mandatory statutory
provisions.

6. That Petitioners are further informed and believe that:

a. Voter identification is an essential requirement in Wisconsin and
elsewhere to ensure that only eligible voters vote.

.
3
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b.In order to facilitate voting by a voter who is, unfortunately,
“indefinitely confined because of age, physical illness or infirmity or is
disabled for an indefinite period . . . .” (Wis. Stat. § 6.86(2)(a)) a special
provision of Wisconsin Statutes allows the mailing of absentee ballots,
and the return of those ballots without further need to provide proof of
the voter’s identity.

c. In a clear abuse of those unique provisions, the clerk of Dane County,
Scott McDonell, told Dane County voters, and with wide circulation told
other voters as well throughout Wisconsin, to declare themselves to be
“indefinitely confined” under Wis. Stat. § 6.86(2) in order to, in part,
avoid having to provide proof that they are eligible voters. A similar
notice was given by the Milwaukee County Clerk.

d. The Wisconsin Supreme Court entered an Order against those notices,
but the damage was already done and could not be corrected.

e. Those claiming to be “indefinitely confined” rose from 72,000 in 2019 to
more than 240,000 at the time of the November 3, 2020 election. A
substantial number of those claiming that status were sent and
returned ballots without proper identification and without otherwise
meeting the requirements for that status.

f. Ballots cast by those claiming to be indefinitely confined who were not
in fact indefinitely confined are fraudulent and the ballots must not be
counted in the certified vote totals.

7. That Petitioners are further informed and believe that:

a. In order to insure free and fair elections, it is the policy of the State of
Wisconsin and the United States that citizens are to be provided access
sufficient to observe voting and the processing of ballots. Wis. Stat. §
7.41.

b. Observation of vote tabulation and observation of polling places is
essential to preventing fraud and mistakes.

c. On at least the following occasions during the election and tabulation,

representatives of the Petitioners were not given access to the process
4
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proceedings or to realistically determine, at that time, whether fraud,
mistakes and other unlawful activities law occurred. Specifically:

i) At the City of Milwaukee Central Count location Petitioners
observers were required to remain behind tapelines affixed to the
floor. With relation to numerous tables these areas were
approximately 30 to 35 feet from tables at which absentee ballots
were being processed. The restrictions imposed were so great that
the Petitioners observers were required to purchase binoculars
which did not end up being effective in allowing Petitioners
observers to observe the absentee ballot processing;

ii.) At the City of Milwaukee Central Count location, the election
inspector in charge of the location made an announcement that all
challenges to absentee ballots based on the unlawful actions
described in paragraphs 4.a-f above had been prejudged and that all
such objections were rejected and that election inspectors should
not stop processing absentee ballots to hear and determine the
objections.

d. On information and belief, once observational access is provided during
a recount, mistakes, violations of the law (in addition to the open
access violations already known) and fraud will be discovered.

8. The Petitioners are informed and believe that with further investigation,
substantial and additional mistakes and fraud will be discovered.

WHEREFORE: Petitioners respectfully requests a recount of those wards,
municipalities and counties specified on Exhibit A, attached hereto and made
a part hereof.

)ﬂ{\
Dated this / é el day of November, 2020.
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Donald J. Trump, Petitio er |

I, Donald J. Trump, being first duly sworn, on oath, state that the matters
containe}l in the aboye petitiog are known to me to be true except for those
allegatiof informati§¢n and belief, which I believe to be true.

Donald J. Trump, Pdtitiorfer

Subscribed and sworn to before me this /[ day of November, 2020.
// i /% LA el

Notary Public |
My Commission Expires )// 1 /‘ 0zz

TROUPIS 008949



Midhael R.}Pence, Petitione}\)

I, Michael R. Pence, being first duly sworn, on oath, state that the matters
contained in the above petition are known to me to be true except for those
allegations stated on information and belief, which I believe to be true.

@. Pence, Petitio\gr’

Subscribed and sworn to before me this [6T day of November, 2020.

ﬁ&,,é ) Dishick o Columbia t SS
/-/:*” o R i

~ 1
Notaky Public_\’ m//} /oy
s o [ 2 €D '2_

My Commission Expires -/ =// Y«
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EXHIBIT A

Wards to be Recounted:

All of Dane County (Every City, Village, Town, Ward and other voting unit in the
County)

All of Milwaukee County (Every City, Village, Town, Ward and other voting unit
in the County)
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1/16/24, 2:00 PM

SUBJECT: PRIVILEGED & CONSTITUTIONAL -- possible strategy on whether Legislature can select the
Trump electors

FROM: Kenneth Chesebro msn.com>
TO: Judge Troupis gmail.com>

DATE: 11/19/2020 21:42

Jim,

As | briefly sketched in my text, the Nov. 16 memo by legislative attorney Michael Gallagher advising Speaker
Voss that after the Wisconsin legislature provides by statue for the people to vote on the president, and the
election has been held, "the legislature has no unilateral authority to reverse the choice of the people of the
state" (page 2), overlooks a key statutory provision.

In 1845, after the practice of States having their citizens vote for electors had become well established,
Congress enacted a fallback which explicitly permits legislatures to appoint electors after an election, in one
circumstance.

3 U.S.C. Sect. 2 reads:

Failure to make choice on prescribed day.

Whenever any State has held an election for the purpose of choosing electors, and has failed to make
a choice on the day prescribed by law [i.e., election day, here Nov. 3], the electors may be appointed
on a subsequent day in such a manner as the legislature of such State may direct."

(Emphasis added.)

Now, in the usual course, Sect. 2 will give a legislature no excuse to appoint electors on a subsequent day. The
election will be held, following the statutes on the books prior to election day, and the election will be duly
certified and the governor will sign certificates of ascertainments by the "safe harbor" day identified in 3 U.S.C.
Sect. 5.

But what if that doesn't happen?

The result of the Wisconsin election is supposed to be certified on December 1, and the "safe harbor" date is
December 8. Suppose that, as December 8 nears, Trump is still behind in the recount, but there are ongoing
judicial proceedings which involve serious allegations that election officials willfully disregarded, and twisted,
the statutes and procedures in place prior to election day.

In that event, there would be a serious risk that the election result would not be finalized by December 8 -- and
even if it was finalized by then, because of the election officials' (and the courts'?) failure to decide the contest
using only "judicial or other procedures" in place before election day," the result might not be respected by
Congress.

Wisconsin clearly has an interest in having electors selected by the "safe harbor" day, to ensure that Congress
will regard that selection as conclusive (this assumes the Electoral Count Act is constitutional -- the state
legislators might want to take that position, but we never should; we should keep the flexibility for pro-Trump
Members of Congress to argue the Act cannot bind them).
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In my view, a responsible state legislature could conclude that the failure of the election officials and the courts
to definitely resolve the result of the election, pursuant to extant law, without doing something creative that
sparked controversy, constituted a "fail[ure] to make a choice on the day prescribed law by" within the
meaning of Sect. 2. In other words, if by December 8 we can't be sure how the voters elected on November 3,
based on procedures that were in place on November 3, we should conclude that the State didn't actually
make a choice on November 3 -- thereby authorizing the state legislature to appoint the electors.

This is precisely what the Florida Legislature planned to do during Bush v. Gore. (I can go into that in more
detail if needed.) And in his book analyzing that controversy, Judge Posner credited that approach as
reasonable:

Failing to make a choice and uncertainty about what choice has been made are not the same thing;
the outcome of a close election is often not known on election day. But at some point continued
uncertainty about the outcome of the November 7 election might be deemed a failure to have chosen
electors on that day, in which event the Florida legislature could elect its own slate, which, given the
composition of the legislature, would have been a slate pledged to Bush.

Richard A. Posner, Breaking the Deadlock: The 2000 Election, the Constitution, and the Courts 133 (2001).

This is not the only theory under which the legislature could select electors. It might be argued that legislatures
have plenary power to impose their own will at any time, even after an election, and there is support for that
in McPherson v. Blacker, 146 U.S. 1, 35 (1892), particularly in a Senate report cited there.

But it strikes me as the only theory that can be easily squared with the statutes, and that is modest enough
that it might lead state legislators to think that they have a role to play here. We already have ample
indications that the Wisconsin election officials are playing fast and loose with the controlling statutes and the
recount procedures, and there is every reason to expect that lower court judges will do the same.

If one adopts the view in my earlier memo, that the real deadline for resolving controversies is January 6, the
date Congress meets in joint session to count electoral votes, a possible strategy emerges.

One, proceed deliberately after losing the recount, through challenges in the lower courts, unworried about
meeting the December 8 deadline. Trump can afford to do this, because if he ultimately wins in the Wisconsin
Supreme Court, and the governor has to sign a certificate stating that he is the winner, these electoral votes
will almost surely be honored in Congress, despite not meeting the "safe harbor" date.

Two, assuming the case does not look like it will be reaching finality by December 8, and if there are real
concerns that the election officials and courts are disregarding pre-election law, and the Florida courts did

in Bush v. Gore, have state legislators willing to take the lead adopt the approach of the Florida Legislature, and
urge that the legislature resolve the matter of the electoral votes by December 8, to ensure that Wisconsin is
represented with votes in the electoral college that Congress will defer to.

In other words, try to pursue a shot at having two bites at the apple -- litigate, hoping to ultimately win by
January 6, but also use delay in litigation to try to win in the state legislature on December 8. If Trump can get
the Wisconsin legislature to award him the electoral votes, he could still continue with the litigation, as winning
it would remove any argument Biden could have in Congress.

The whole idea is a long shot. Probably it would only be viable if by early December there was a palpable sense
among conservatives that there was a concerted effort by Democrats to steal this election in multiple states,

and that the Wisconsin vote and vote counting were so egregiously manipulated and opaquel_?( handled that it
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would be unacceptable to credit the electoral votes that emerge out of this corrupted sausage factory. But
there would be a sound textual basis for the legislature to consider awarding the electoral votes to Trump in
such a circumstance, and it seems worthwhile to try to start educating the legislators about this possibility.

If you think this is a promising avenue of investigation, | could take a stab at writing up a more formal memo
that might be suitable to provide Speaker Voss or others.

Ken

Kenneth Chesebro
25 Northern Avenue, # 1509
Boston, MA 02210

msn.com
(Admitted in CA, FL, IL, MA, NJ, N, and TX)

https://www.linkedin.com/in/ken-chesebro

TROUPIS 008954
file:///F:/users/MMF/1-CLIENTS/Troupis, %20Jim%2025044.0000/PrintCache/Trump%20Recount-002%20(1)/20201119-214204-0004053-kenchesebr... ~ 3/3


https://eur05.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.google.com%2Furl%3Fq%3Dhttps%3A%2F%2Fwww.linkedin.com%2Fin%2Fken-chesebro%26source%3Dgmail-imap%26ust%3D1605638809000000%26usg%3DAOvVaw378ktUZoYvUKf5zgBdFvDA&data=04%7C01%7C%7C9d97906ba26c45eb9c7f08d885e16190%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C637406550331375887%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=pN5YhcqhvMhrQ9rpyJggUVhCAh4rhsTagBAr2TjuS6Q%3D&reserved=0

1/16/24, 2:00 PM

SUBJECT: Re: PRIVILEGED & CONSTITUTIONAL -- possible strategy on whether Legislature can select
the Trump electors

FROM: Kenneth Chesebro msn.com>
TO: Judge Troupis gmail.com>

DATE: 11/19/2020 22:07

I should add a note about a more aggressive version of this strategy.
This approach could be a good way to hoist Dem election officials and complicit courts on their own petard.

I'm thinking particularly of Pennsylvania. There, the Dems are basically saying: "Ha, ha, we used our total
control over election mechanics, plus Covid19 as an excuse, to lard the election with 100s of thousands of
absentee ballots which were never observed during the initial count, and now there's nothing you can do about
it!"

Well, possibly there's nothing the courts can do about it. But by so brazenly flouting the procedures in place
before the election, the Dems and the judges who were in league with them have utterly deprived Pennsylvania
of Sect. 5's "safe harbor" protection.

The State has a clear interest in having its electoral votes protected by the "safe harbor," as the Court noted in
Bush v. Gore. And now, the only way that can be satisfied is for the legislature to conclude that the State failed
to make a choice on Nov. 3 (because the counting was totally irregular, so we don't know what the hell
happened), so the legislature has the power to appoint the electors under Sect. 2. A choice which might arguably
then be entitled to "safe harbor" protection.

The beauty of this is that the Republican legislators, if they adhere carefully to this theory, can emphasize that
they're simply acting in the interests of the State, to ensure the electoral vote is protected from interference in
Congress, because the election officials acted in a way that stripped the State of the "safe harbor" protection. In
other words, they can blame the Dems for making them do this -- if the Dems had just followed regular
procedures, they would be okay letting the process play out.

There is nothing inherently partisan about the legislature voting to select the electors. Maybe enough
Republican legislatures would in the end decide to vote for the Biden slate that the result wouldn't change,
though presumably most Republicans would vote the way their district voted, and/or vote their conscience,
which wouldn't favor Biden.

Hope these ideas are of interest.

Ken

From: Kenneth Chesebro

Sent: Thursday, November 19, 2020 10:42 PM

To: Judge Troupis _@gmail.com>

Subject: PRIVILEGED & CONSTITUTIONAL -- possible strategy on whether Legislature can select the Trump electors

Jim,

As | briefly sketched in my text, the Nov. 16 memo by legislative attorney Michael Gallagher advising Speaker
Voss that after the Wisconsin legislature provides by statue for the people to vote on the president, and the
election has been held, "the legislature has no unilateral authority to reverse the choice of the people of the
state" (page 2), overlooks a key statutory provision.
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In 1845, after the practice of States having their citizens vote for electors had become well established,
Congress enacted a fallback which explicitly permits legislatures to appoint electors after an election, in one
circumstance.

3 U.S.C. Sect. 2 reads:

Failure to make choice on prescribed day.

Whenever any State has held an election for the purpose of choosing electors, and has failed to make
a choice on the day prescribed by law [i.e., election day, here Nov. 3], the electors may be appointed
on a subsequent day in such a manner as the legislature of such State may direct."

(Emphasis added.)

Now, in the usual course, Sect. 2 will give a legislature no excuse to appoint electors on a subsequent day. The
election will be held, following the statutes on the books prior to election day, and the election will be duly
certified and the governor will sign certificates of ascertainments by the "safe harbor" day identified in 3 U.S.C.
Sect. 5.

But what if that doesn't happen?

The result of the Wisconsin election is supposed to be certified on December 1, and the "safe harbor" date is
December 8. Suppose that, as December 8 nears, Trump is still behind in the recount, but there are ongoing
judicial proceedings which involve serious allegations that election officials willfully disregarded, and twisted,
the statutes and procedures in place prior to election day.

In that event, there would be a serious risk that the election result would not be finalized by December 8 -- and
even if it was finalized by then, because of the election officials' (and the courts'?) failure to decide the contest
using only "judicial or other procedures" in place before election day," the result might not be respected by
Congress.

Wisconsin clearly has an interest in having electors selected by the "safe harbor" day, to ensure that Congress
will regard that selection as conclusive (this assumes the Electoral Count Act is constitutional -- the state
legislators might want to take that position, but we never should; we should keep the flexibility for pro-Trump
Members of Congress to argue the Act cannot bind them).

In my view, a responsible state legislature could conclude that the failure of the election officials and the courts
to definitely resolve the result of the election, pursuant to extant law, without doing something creative that
sparked controversy, constituted a "fail[ure] to make a choice on the day prescribed law by" within the
meaning of Sect. 2. In other words, if by December 8 we can't be sure how the voters elected on November 3,
based on procedures that were in place on November 3, we should conclude that the State didn't actually
make a choice on November 3 -- thereby authorizing the state legislature to appoint the electors.

This is precisely what the Florida Legislature planned to do during Bush v. Gore. (I can go into that in more
detail if needed.) And in his book analyzing that controversy, Judge Posner credited that approach as
reasonable:

Failing to make a choice and uncertainty about what choice has been made are not the same thing;

the outcome of a close election is often not known on election day. But at some point continued
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uncertainty about the outcome of the November 7 election might be deemed a failure to have chosen
electors on that day, in which event the Florida legislature could elect its own slate, which, given the
composition of the legislature, would have been a slate pledged to Bush.

Richard A. Posner, Breaking the Deadlock: The 2000 Election, the Constitution, and the Courts 133 (2001).

This is not the only theory under which the legislature could select electors. It might be argued that legislatures
have plenary power to impose their own will at any time, even after an election, and there is support for that
in McPherson v. Blacker, 146 U.S. 1, 35 (1892), particularly in a Senate report cited there.

But it strikes me as the only theory that can be easily squared with the statutes, and that is modest enough
that it might lead state legislators to think that they have a role to play here. We already have ample
indications that the Wisconsin election officials are playing fast and loose with the controlling statutes and the
recount procedures, and there is every reason to expect that lower court judges will do the same.

If one adopts the view in my earlier memo, that the real deadline for resolving controversies is January 6, the
date Congress meets in joint session to count electoral votes, a possible strategy emerges.

One, proceed deliberately after losing the recount, through challenges in the lower courts, unworried about
meeting the December 8 deadline. Trump can afford to do this, because if he ultimately wins in the Wisconsin
Supreme Court, and the governor has to sign a certificate stating that he is the winner, these electoral votes
will almost surely be honored in Congress, despite not meeting the "safe harbor" date.

Two, assuming the case does not look like it will be reaching finality by December 8, and if there are real
concerns that the election officials and courts are disregarding pre-election law, and the Florida courts did

in Bush v. Gore, have state legislators willing to take the lead adopt the approach of the Florida Legislature, and
urge that the legislature resolve the matter of the electoral votes by December 8, to ensure that Wisconsin is
represented with votes in the electoral college that Congress will defer to.

In other words, try to pursue a shot at having two bites at the apple -- litigate, hoping to ultimately win by
January 6, but also use delay in litigation to try to win in the state legislature on December 8. If Trump can get
the Wisconsin legislature to award him the electoral votes, he could still continue with the litigation, as winning
it would remove any argument Biden could have in Congress.

The whole idea is a long shot. Probably it would only be viable if by early December there was a palpable sense
among conservatives that there was a concerted effort by Democrats to steal this election in multiple states,
and that the Wisconsin vote and vote counting were so egregiously manipulated and opaquely handled that it
would be unacceptable to credit the electoral votes that emerge out of this corrupted sausage factory. But
there would be a sound textual basis for the legislature to consider awarding the electoral votes to Trump in
such a circumstance, and it seems worthwhile to try to start educating the legislators about this possibility.

If you think this is a promising avenue of investigation, | could take a stab at writing up a more formal memo
that might be suitable to provide Speaker Voss or others.

Ken

Kenneth Chesebro
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25 Northern Avenue, # 1509
Boston, MA 02210

msn.com
(Admitted in CA, FL, IL, MA, NJ, N, and TX)

https://www.linkedin.com/in/ken-chesebro
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SUBJECT: Re: Democracy in the park

FROM: Kenneth Chesebro <ﬁ@msn.com>

TO: Dan Kelly Wisgop.org>

CC: Judge Troupis gmail.com>, 'l@michaelbest.com" <‘@michaelbest.com>,

George Burnett Icojlaw.com>
DATE: 11/23/2020 22:17

Well, I'm not suggesting it's an independent legal violation, but it adds to the sense that the Democracy in the
Park events were a partisan affair, with clerks working hand in glove with Dem operatives.

One thing I'm wondering: has a conscious decision been made to avoid articulating a federal-law objection
under Article Il, alleging that there was such a departure, in the election and counting, from the ordinary
process for holding an election, under Wisconsin statutes, that the election wasn't held in the "manner"
prescribed by the Legislature?

| can see how such a federal-law violation could arise later on, as it did in 2000, when Rehnquist, Scalia &
Thomas opined that the Florida Supreme Court had violated Article Il by warping the state statutes involved. So
| can see this as a possible objection to a WI Supreme Court decision ruling against us.

But can't a federal-law objection also be raised at this juncture? At minimum, alleging it might help alert the
Legislature that it should consider the option of naming an alternative, perhaps conditional, slate of electors, in
case a court later holds that no slate of electors can be named based on the Nov. 3 vote, because the election
wasn't held in the manner the Legislature directed.

| haven't studied the PA litigation in detail, but apparently this theory was raised there as early as June. See this
complaint, starting at para. 33:
https://www.brennancenter.org/sites/default/files/2020-07/Trump%20Complaint.pdf

I can see upsides and possible downsides to alleging federal-law violations, and I recognize that claiming a
federal-law violation may seem quite a stretch. I'm flagging this to be sure it's not overlooked.

Ken

From: Dan Kelly .@wisgop.org>

Sent: Monday, November 23, 2020 5:29 PM
To: Kenneth Chesebro msn.com>
Cc: Judge Troupis gmail.com>;-@michaelbest.com <_@michae|best.com>; George Burnett

Icojlaw.com>
Subject: Re: Democracy in the park

What would be the basis?

Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 12:28 PM, Kenneth Chesebro mmsn.com> wrote:
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Will we be objecting to Democracy in the Park being funded with private funds donated by rich
leftists?

Get Outlook for i0S

From: Dan Kelly .@Lisggp._org>

Sent: Monday, November 23, 2020 12:31:21 PM
To: Kenneth Chesebro msh.com>

Cc: Judge Troupis _gmail.com>;-@michaelbest.com <-@michaelbest.com>;

George Burnett )|cojlaw.com>
Subject: Re: Democracy in the park

For the following reasons, I think it would be good to slow up on the rush towards challenging the
“Democracy in the Park”™ ballots.

1. There is no functional or legal distinction between Democracy in the Parks (DP) and drop boxes,
with the possible exception that with DP an election inspector receives them directly, and with drop
boxes, they are fetched by clerk’s office employees or election inspectors.

2. Both the RPW and RNC took the position in DNC v. Bostleman that drop boxes are perfectly
legal.

3. Neither DP nor drop boxes constituted illegal early in-person absentee voting. Section 6.855
governs that activity, the key distinctive of which is that the elector can receive a ballot at that site,
immediately vote it, and tender it to an employee of the clerk’s office. Ballots were not available at
the DP event, nor obviously were they available at drop boxes.

4. Keep in mind that voting in Wisconsin started sometime around September 17, much earlier than
the alternate sites authorized by 6.855. That’s the date clerks started mailing out absentee ballots to
those who had a request on file. As soon as the person received the ballot, he could vote it and
either take it to the clerk’s office or mail it in. Consequently, the question with respect to DP and
drop boxes is whether they function as an extension of the clerk’s office. The drop boxes are
installed by the clerk’s office, so there’s a decent argument there, but not dispositive. With respect
to DP, the argument is much stronger — the election inspectors collected the ballots and then they
were transported directly to the clerk’s office. There is no statutory ban against ballot harvesting in
Wisconsin, this does not appear to violate the law.

5. The alternate sites are not overflow sites. They are alternative sites. If the municipality
designates such sites, it may no longer conduct any voting activity at the clerk’s office.

6. The location of the alternate sites is unlikely to have any legal significance. Originally, the
proximity to the clerk’s office was required because it was conceived of as a single location, and
keeping it close to the clerk’s office would reduce inconvenience. However, the statute was
subsequently amended so that the municipality could set up multiple alternate sites. I don’t know if
the proximity requirement now has any practical effect, but I am quite certain that no court will
invalidate a single ballot because the alternate site is not sufficiently proximate to the clerk’s office.

I don’t believe there is any statutory authorization for DP or drop boxes, but nor do I see any
statutory prohibition.
Dan.
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Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 10:07 AM, Kenneth Chesebro <_@msn.c0m> wrote:
PRIVILEGED AND CONFIDENTIAL ATTORNEY WORK PRODUCT
Hi, Jim,

Regarding "Democracy in the Park," and the matter of "indefinitely confined" voters, a
quick thought -- one related to a memo I'm currently working on, explaining the legitimacy,
indeed, the necessity, of the Legislature appointing an alternative slate of electors, ideally
by December 8.

In some ways, the ballot harvesting in the parks, and the "indefinitely confined" scam, are
more vulnerable to Article Il attack than the point about the absentee ballot envelopes.

| can imagine a state court, and maybe even the U.S. Supreme Court, saying that the
absentee envelopes could, without totally torturing the meaning of the statute as it existed
before Election Day, be regarded as some sort of "application." | mean, we have a pretty
technical argument, mostly about the chronology of voting vs. signing the envelope.

But looking back at the Rehnquist opinion in Bush v. Gore (5631 U.S. at 114-15), requiring
an examination of state law "as it existed prior to the action of the court," reading the
statute about how alternative polling locations can be set up, one would read it as allowing
overflow areas near the clerks' office, not as allowing clerks to join in league with
nonprofits and Dem activists to host voting fairs, with free food, etc., in parks. It's absurd to
think that the Legislature meant to permit the clerks to participate in such ballot-harvesting
operations. | mean, the summary Joe just sent around re the legal violations is mind-
boggling!

Maybe even worse, one could never read the statute allowing people too sick and
homebound to obtain a photo i.d., and/or to upload it to the internet, as authorizing
election officials to allow 100s of thousands of able-bodied people to vote on this basis,
just to avoid the voter-id requirement.

It seems to me that if a factual record on these points can be developed, if you look in
combination at all the problems with this election -- the # of ballots affected by these two
points, plus all those involved with the envelopes -- it can fairly be said that the
presidential election in Wisconsin was NOT held "in such Manner as the Legislature
thereof” directed, thus violating Article II.

The point here is that the Bush v. Gore Rehnquist analysis for three justices doesn't only
apply to thecounting of votes (there, Florida came up with novel ways of conducting the
recount which could not be squared with the statutes on the books), right? It also applies
to how the election was conducted on and prior to Election Day. And here it was
conducted, by Dem officials who were desperate to ramp up Dem voter turnout, in ways
that cannot possibly be squared with Wisconsin statutes.

So assume we show that the Wisconsin Legislature delegated to election officials the
power to allow Wisconsin citizens to appoint the electors, but the officials failed to carry
. . . . ' H 2
out the election in the manner they were directed to do it. What's the solution? TROUPIS 008961
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Well, if courts can cleanly fix errors by throwing out ballots, like with the absentee
envelopes, and the person who challenged the election ends up ahead, then the courts
can fix the problem by certifying the challenger as the winner. That's the ideal result in
Wisconsin, and it looks like we have a good chance of achieving it.

But, if courts can't cleanly fix the errors in that way (for example, assume we lose on the
absentee envelope legal issue, and all we have are factually murkier objections to ballot
harvesting and "indefinitely confined"), then the Legislature should decree that the
voters of Wisconsin, due to malfeasance by election officials, have FAILED TO
MAKE A CHOICE in the manner directed by the Legislature which delegated the
appointment process to voters.

In that event, contrary to the view of the Wisconsin Legislative Reference Bureau, it seems
clear that Wisconsin can appoint electors. The Bureau has overlooked 3 U.S.C. Sect. 2,
captioned "Failure to make choice on prescribed day":

Whenever any State has held an election for the purpose of choosing electors,
and has failed to make a choice on the day prescribed by law, the electors may
be appointed on a subsequent day in such a manner as the legislature of

such State may direct.

On this view, if we can show that election officials in Wisconsin, in a material way, failed to
carry out the presidential election in the "Manner" that the Legislature "direct[ed]," as the
Legislature was authorized by Art. Il to insist on, then it means that the citizens of
Wisconsin "failed to make a choice" on Election Day, and the Legislature is free to appoint
electors.

Doing so doesn't disenfranchise voters. It's clear that citizens have no right to vote for
president. And it's clear that if a Legislatures chooses to let citizens vote for president, the
voting has to be done in the manner the Legislature directed -- not in some other manner,
manipulated by a particular political party for partisan advantage. So it logically follows that
partisan election officials go too far over the line, the election just doesn't count.

Of course, we don't currently know whether courts will ultimately rule that the election was
not conducted in the way the Legislature directed. Such a determination, especially if by
the U.S. Supreme Court, might not come until much later, even after the electors must
vote on December 14. So the prudent thing would be for the Legislature to at least vote an
alternative slate of electors as a backup, and for the Trump-Pence electors to cast
electoral votes and send them to D.C. on December 14. This would preserve the ability of
Trump and Pence to benefit from an eventual U.S. Supreme Court ruling that the
Wisconsin election was held in violation of Article I, so that the certification of Biden and
Harris as the winners is constitutionally invalid. In that event, the only electoral votes
validly before Congress would be the Trump-Pence slate.

What | like about this setup is that there would be no effort to get the Legislature to
override the will of the people. The Legislature would merely active proactively, to fill a
possible vacuum that might end up existing, if a court later rules that the election itself
violated Article II. For the Legislature not to act in this way would create the risk that on
January 6, Wisconsin would be unrepresented in the Electoral College, because there
would be no valid electoral votes to be counted.

The above is very, very rough, but | wanted to get it out to you asap for your consideration,
as it may bear on how the "Democracy in the Park" and "indefinitely confined" points are
developed.

Ken
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From: Judge Troupis Dgmail.com>
Sent: Monday, November 23, 2020 9:21 AM

To: Joe Olson michaelbest.com>; Dan Kelly wisgop.org>; Kenneth
Chesebro msn.com>; George Burnett )|cojlaw.com>

Subject: Democracy in the park

18000 votes were cast at Democracy in the park. We want to argue to toss them. City
Attorney will set exact #. We argue against counting tomorrow.

Joe, please circulate all our arguments and background. Please set 11:30 for a call
Joe.

Jim

Sent from my iPhone
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SUBJECT: Re: Democracy in the park
FROM: "Olson, Joseph L (13465)" michaelbest.com>
TO: Kenneth Chesebro @msn.com>

CC: Dan Kelly <_@wisg0p.org>, Judge Troupis <_@gmai1.com>, George Burnett <.@lcoj1aw.com>
DATE: 11/23/2020 22:55

Federal court is a very unfriendly venue. We have lost every election related litigation in the district courts here for the last year or so.

I also think the federal case would be a distraction from the arguments we do have and would make them look weaker than they are. We have several legitimate
arguments for a much less drastic remedy than tossing out the entire election or naming two slates of electors.

My opinion is we would not be able to prove that the entire election was so corrupted as to justify throwing out the results. The largest systemic error we have is the lack
of voters being required to file an application. I don’t think that is going to carry the day under Bush v. Gore when there is no actual evidence that anything underhanded
occurred. The argument failed in PA. But our arguments do have a chance in state court, where the remedy is proscribed by statute.

I think we also have to remember that we didn’t expect to win anything during the recount. We’re loosing our objects just as we expected, but we’re building the record
we need. I don’t see a reason to change course.

That said, I’m always happy to be wrong...

On Nov 23, 2020, at 10:17 PM, Kenneth Chesebro <_@msn.com> wrote:

Well, I'm not suggesting it's an independent legal violation, but it adds to the sense that the Democracy in the Park events were a partisan affair, with clerks working hand
in glove with Dem operatives.

One thing I'm wondering: has a conscious decision been made to avoid articulating a federal-law objection under Article 11, alleging that there was such a departure, in the
election and counting, from the ordinary process for holding an election, under Wisconsin statutes, that the election wasn't held in the "manner" prescribed by the
Legislature?

I can see how such a federal-law violation could arise later on, as it did in 2000, when Rehnquist, Scalia & Thomas opined that the Florida Supreme Court had violated
Article II by warping the state statutes involved. So I can see this as a possible objection to a WI Supreme Court decision ruling against us.

But can't a federal-law objection also be raised at this juncture? At minimum, alleging it might help alert the Legislature that it should consider the option of naming an
alternative, perhaps conditional, slate of electors, in case a court later holds that no slate of electors can be named based on the Nov. 3 vote, because the election wasn't
held in the manner the Legislature directed.

I haven't studied the PA litigation in detail, but apparently this theory was raised there as early as June. See this complaint, starting at para. 33:
https://www.brennancenter.org/sites/default/files/2020-07/Trump%20Complaint. pdf<https://www.brennancenter.org/sites/default/files/2020-
07/Trump%20Complaint.pdf>

I can see upsides and possible downsides to alleging federal-law violations, and I recognize that claiming a federal-law violation may seem quite a stretch. I'm flagging
this to be sure it's not overlooked.

Ken

From: Dan Kelly z-éjwisgop.org>

Sent: Monday, November 23. 2020 5:29 PM

To: Kenneth Chesebro msn.com>
Cc: Judge Troupis @gmail.com>;-@michaelbest.com <-@michaelbest.com>; George Burnett <-@lcojlaw.com>

Subject: Re: Democracy in the park

What would be the basis?

Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 12:28 PM, Kenneth Chesebro <-@msn.c0m<mailto_@msn.com>> wrote:

Will we be objecting to Democracy in the Park being funded with private funds donated by rich leftists?

Get Outlook for iOS<https://eur05.safelinks.protection.outlook.com/?
url=https%3A%2F%2Faka.ms%2Fo0Qukef&data=04%7C01%7C%7C{fd6309685fa24a40f17908d88{ff3d7e%7C84d1Ve7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C63741

From: Dan Kelly z-éjwisgop.org<mailto-@wisgop.org>>
Sent: Monday, November 23. 2020 12:31:21 PM
To: Kenneth Chesebro msn.com<mailto msn.com>>

Cc: Judge Troupis @gmail.com<mailto gmail.com>> michaelbest.c0m<mailt0-@michaelbest.com>
<i@michaelbest.com<mailtoi@michaelbest.com>>; George Burnett lcojlaw.c0m<mailtomlcojlaw.com>>

Subject: Re: Democracy in the park

For the following reasons, I think it would be good to slow up on the rush towards challenging the “Democracy in the Park” ballots.

1. There is no functional or legal distinction between Democracy in the Parks (DP) and drop boxes, with the possible exception that with DP an election inspector
receives them directly, and with drop boxes, they are fetched by clerk’s office employees or election inspectors. TROUPIS 008964
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2. Both the RPW and RNC took the position in DNC v. Bostleman that drop boxes are perfectly legal.

3. Neither DP nor drop boxes constituted illegal early in-person absentee voting. Section 6.855 governs that activity, the key distinctive of which is that the elector can
receive a ballot at that site, immediately vote it, and tender it to an employee of the clerk’s office. Ballots were not available at the DP event, nor obviously were they
available at drop boxes.

4. Keep in mind that voting in Wisconsin started sometime around September 17, much earlier than the alternate sites authorized by 6.855. That’s the date clerks started
mailing out absentee ballots to those who had a request on file. As soon as the person received the ballot, he could vote it and either take it to the clerk’s office or mail it
in. Consequently, the question with respect to DP and drop boxes is whether they function as an extension of the clerk’s office. The drop boxes are installed by the clerk’s
office, so there’s a decent argument there, but not dispositive. With respect to DP, the argument is much stronger — the election inspectors collected the ballots and then
they were transported directly to the clerk’s office. There is no statutory ban against ballot harvesting in Wisconsin, this does not appear to violate the law.

5. The alternate sites are not overflow sites. They are alternative sites. If the municipality designates such sites, it may no longer conduct any voting activity at the clerk’s
office.

6. The location of the alternate sites is unlikely to have any legal significance. Originally, the proximity to the clerk’s office was required because it was conceived of as a
single location, and keeping it close to the clerk’s office would reduce inconvenience. However, the statute was subsequently amended so that the municipality could set
up multiple alternate sites. I don’t know if the proximity requirement now has any practical effect, but I am quite certain that no court will invalidate a single ballot
because the alternate site is not sufficiently proximate to the clerk’s office.

I don’t believe there is any statutory authorization for DP or drop boxes, but nor do I see any statutory prohibition.

Dan.

Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 10:07 AM, Kenneth Chesebro <_@msn.com<mailto_@msn.com>> wrote:

PRIVILEGED AND CONFIDENTIAL ATTORNEY WORK PRODUCT
Hi, Jim,

Regarding "Democracy in the Park," and the matter of "indefinitely confined" voters, a quick thought -- one related to a memo I'm currently working on, explaining the
legitimacy, indeed, the necessity, of the Legislature appointing an alternative slate of electors, ideally by December 8.

In some ways, the ballot harvesting in the parks, and the "indefinitely confined" scam, are more vulnerable to Article II attack than the point about the absentee ballot
envelopes.

I can imagine a state court, and maybe even the U.S. Supreme Court, saying that the absentee envelopes could, without totally torturing the meaning of the statute as it
existed before Election Day, be regarded as some sort of "application." I mean, we have a pretty technical argument, mostly about the chronology of voting vs. signing the
envelope.

But looking back at the Rehnquist opinion in Bush v. Gore (531 U.S. at 114-15), requiring an examination of state law "as it existed prior to the action of the court,"
reading the statute about how alternative polling locations can be set up, one would read it as allowing overflow areas near the clerks' office, not as allowing clerks to join
in league with nonprofits and Dem activists to host voting fairs, with free food, etc., in parks. It's absurd to think that the Legislature meant to permit the clerks to
participate in such ballot-harvesting operations. I mean, the summary Joe just sent around re the legal violations is mind-boggling!

Maybe even worse, one could never read the statute allowing people too sick and homebound to obtain a photo i.d., and/or to upload it to the internet, as authorizing
election officials to allow 100s of thousands of able-bodied people to vote on this basis, just to avoid the voter-id requirement.

It seems to me that if a factual record on these points can be developed, if you look in combination at all the problems with this election -- the # of ballots affected by
these two points, plus all those involved with the envelopes -- it can fairly be said that the presidential election in Wisconsin was NOT held "in such Manner as the
Legislature thereof" directed, thus violating Article II.

The point here is that the Bush v. Gore Rehnquist analysis for three justices doesn't only apply to thecounting of votes (there, Florida came up with novel ways of
conducting the recount which could not be squared with the statutes on the books), right? It also applies to how the election was conducted on and prior to Election Day.
And here it was conducted, by Dem officials who were desperate to ramp up Dem voter turnout, in ways that cannot possibly be squared with Wisconsin statutes.

So assume we show that the Wisconsin Legislature delegated to election officials the power to allow Wisconsin citizens to appoint the electors, but the officials failed to
carry out the election in the manner they were directed to do it. What's the solution?

Well, if courts can cleanly fix errors by throwing out ballots, like with the absentee envelopes, and the person who challenged the election ends up ahead, then the courts
can fix the problem by certifying the challenger as the winner. That's the ideal result in Wisconsin, and it looks like we have a good chance of achieving it.

But, if courts can't cleanly fix the errors in that way (for example, assume we lose on the absentee envelope legal issue, and all we have are factually murkier objections to
ballot harvesting and "indefinitely confined"), then the Legislature should decree that the voters of Wisconsin, due to malfeasance by election officials, have FAILED TO
MAKE A CHOICE in the manner directed by the Legislature which delegated the appointment process to voters.

In that event, contrary to the view of the Wisconsin Legislative Reference Bureau, it seems clear that Wisconsin can appoint electors. The Bureau has overlooked 3 U.S.C.
Sect. 2, captioned "Failure to make choice on prescribed day":
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Whenever any State<https://eur05.safelinks.protection.outlook.com/?
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has held an election for the purpose of choosing electors, and has failed to make a choice on the day prescribed by law, the electors may be appointed on a subsequent day
in such a manner as the legislature of such State<https://eur05.safelinks.protection.outlook.com/?
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may direct.

On this view, if we can show that election officials in Wisconsin, in a material way, failed to carry out the presidential election in the "Manner" that the Legislature
"direct[ed]," as the Legislature was authorized by Art. II to insist on, then it means that the citizens of Wisconsin "failed to make a choice" on Election Day, and the
Legislature is free to appoint electors.

Doing so doesn't disenfranchise voters. It's clear that citizens have no right to vote for president. And it's clear that if a Legislatures chooses to let citizens vote for
president, the voting has to be done in the manner the Legislature directed -- not in some other manner, manipulated by a particular political party for partisan advantage.
So it logically follows that partisan election officials go too far over the line, the election just doesn't count.

Of course, we don't currently know whether courts will ultimately rule that the election was not conducted in the way the Legislature directed. Such a determination,
especially if by the U.S. Supreme Court, might not come until much later, even after the electors must vote on December 14. So the prudent thing would be for the
Legislature to at least vote an alternative slate of electors as a backup, and for the Trump-Pence electors to cast electoral votes and send them to D.C. on December 14.
This would preserve the ability of Trump and Pence to benefit from an eventual U.S. Supreme Court ruling that the Wisconsin election was held in violation of Article II,
so that the certification of Biden and Harris as the winners is constitutionally invalid. In that event, the only electoral votes validly before Congress would be the Trump-
Pence slate.

What I like about this setup is that there would be no effort to get the Legislature to override the will of the people. The Legislature would merely active proactively, to
fill a possible vacuum that might end up existing, if a court later rules that the election itself violated Article II. For the Legislature not to act in this way would create the
risk that on January 6, Wisconsin would be unrepresented in the Electoral College, because there would be no valid electoral votes to be counted.

The above is very, very rough, but I wanted to get it out to you asap for your consideration, as it may bear on how the "Democracy in the Park" and "indefinitely
confined" points are developed.

Ken

From: Judge Troupis gmail.com<mailto-@gmail.com>>
Sent: Monday, November 23, 2020 9:21 AM

To: Joe Olson -@michaelbest.com<mailto-@michaelbest.com>>' Dan Kelly <-@wis 0 .org<mailto-@wisgop.org>>; Kenneth Chesebro
msn.com<mailto msn.com>>; George Burnett <-@lc0jlaw.c0m<mailt0 lcojlaw.com>>
Subject: Democracy in the park

18000 votes were cast at Democracy in the park. We want to argue to toss them. City Attorney will set exact #. We argue against counting tomorrow.
Joe, please circulate all our arguments and background. Please set 11:30 for a call Joe.
Jim

Sent from my iPhone
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SUBJECT: Re: Democracy in the park
FROM: Kenneth Chesebro msn.com>
TO: "Olson, Joseih L i 13465)" @michaelbest.com>

CC: Dan Kelly wisgop.org>, Judge Troupis
DATE: 11/24/2020 07:37

gmail.com>, George Burnett <.@lcoj1aw.com>

Oh, I wasn’t suggesting any resort to federal *court*; merely consideration of a federal *claim*.

An upside to including one would be to remind judges that if they depart from the plain meaning of the state statutes, they create an Art 2 issue.
But that might be done just by briefing.

A downside might be the risk Biden would seize on a federal claim to remove to federal court.

There might be defenses (like abstention, exclusive jurisdiction, remand of the state-law claims), but removal should be risked only if we *want* the legal issues on the
recount decided by the 7th Circuit, not by the Wisconsin Supreme Court.

Which at least conceivably we might want?

One, it would make it harder for Biden to beat our plain-language argument, given the textualist conservatives on the 7th Cir, plus the doctrine that when a party removes
from state court, it loses the latitude to argue for creative interpretation of state law. I argue that Biden would be stuck with the intermediate appellate decision on point,
which favors us.

Two, the life-tenured 7th Cir judges might be more likely to have the independence and prestige to actually rule for us — and, unlike the W1 judges, would be less likely
to be called political hacks for doing so.

Three, a win in the 7th Cir would carry more weight in influencing proceedings in other states.
Four, a loss in the 7th Cir, over a dissent by a respected judge, might increase the odds of cert.

On balance, I think it may be worth including a federal claim only if we think the WI Supreme Court likely won’t rule for us anyway, so this is a possible way to get into
a more favorable appellate court which would be bound by the lower court decision favorable to us. The Biden lawyers might remove, thinking they’re thwarting us by
creating delay, when in fact they’d be playing into our hands.

Even if we think we likely will lose in the WI Supreme Court, it still might be best to stay there, if the main aim is to fix these problems for future elections — for you not
that court can definitely clear up WI law. I’m trying here to think outside the box, to identify every option that might increase Trump’s chance of winning Wisconsin’s
electoral votes.

Ken

Get Outlook for iOS

From: Olson, Joseph L (13465) l)michaelbest.com>
Sent: Monday, November 23, 2020 11:55:23 PM

To: Kenneth Chesebro _@msn.com>
Cc: Dan Kelly wwisgop.orgz Judge Troupis -ngail.com>; George Burnett mlcojlaw.com>

Subject: Re: Democracy in the park

Federal court is a very unfriendly venue. We have lost every election related litigation in the district courts here for the last year or so.

I also think the federal case would be a distraction from the arguments we do have and would make them look weaker than they are. We have several legitimate arguments for a much
less drastic remedy than tossing out the entire election or naming two slates of electors.

My opinion is we would not be able to prove that the entire election was so corrupted as to justify throwing out the results. The largest systemic error we have is the lack of voters being
required to file an application. I don’t think that is going to carry the day under Bush v. Gore when there is no actual evidence that anything underhanded occurred. The argument failed
in PA. But our arguments do have a chance in state court, where the remedy is proscribed by statute.

I think we also have to remember that we didn’t expect to win anything during the recount. We’re loosing our objects just as we expected, but we’re building the record we need. I don’t
see a reason to change course.

That said, I’'m always happy to be wrong...

On Nov 23, 2020, at 10:17 PM, Kenneth Chesebro <_@msn.com> wrote:

Well, I'm not suggesting it's an independent legal violation, but it adds to the sense that the Democracy in the Park events were a partisan affair, with clerks working hand in glove with
Dem operatives.

One thing I'm wondering: has a conscious decision been made to avoid articulating a federal-law objection under Article II, alleging that there was such a departure, in the election and
counting, from the ordinary process for holding an election, under Wisconsin statutes, that the election wasn't held in the "manner" prescribed by the Legislature?

I can see how such a federal-law violation could arise later on, as it did in 2000, when Rehnquist, Scalia & Thomas opined that the Florida Supreme Court had violated Article II by
warping the state statutes involved. So I can see this as a possible objection to a WI Supreme Court decision ruling against us.

But can't a federal-law objection also be raised at this juncture? At minimum, alleging it might help alert the Legislature that it should consider the option of naming an alternative,
perhaps conditional, slate of electors, in case a court later holds that no slate of electors can be named based on the Nov. 3 vote, because the election wasn't held in the manner the
Legislature directed.

I haven't studied the PA litigation in detail, but apparently this theory was raised there as early as June. See this complaint, starting at para. 33:

5%2FTrumn%2520C0mnlaint.pdf&amp;data=04%7C()1%7C%7C8656a44837404c17a21608d890352a62%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C6374179053 1025067
url=https%3 A%2F%2Fwww.brennancenter.org%2Fsites%2Fdefault%2Ffiles%2F2020-
07%2F Trump%2520Complaint.pdf&amp;data=04%7C01%7C%7C865ea44837404c17a21608d890352ae2%7C84df9e7fe9f640afb43 Saaaaaaaaaaaa%7C1%7C0%7C63741790531025067:
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I can see upsides and possible downsides to alleging federal-law violations, and I recognize that claiming a federal-law violation may seem quite a stretch. I'm flagging this to be sure it's
not overlooked.

Ken

From: Dan Kelly -@wisgop.org>

Sent: Monday, November 23. 2020 5:29 PM

To: Kenneth Chesebro msn.com>
Cc: Judge Troupis gmail.com>;-@michaelbest.com <-@michaelbest.com>; George Burnett l@lcojlaw.com>

Subject: Re: Democracy in the park

What would be the basis?

Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 12:28 PM, Kenneth Chesebro mmsn.com<mailto_@msn.com>> wrote:

Will we be objecting to Democracy in the Park being funded with private funds donated by rich leftists?
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From: Dan Kelly .@Wisgop.org<mailto-@wisg0p.0rg>>
Sent: Monday, November 23. 2020 12:31:21 PM
To: Kenneth Chesebro @msn.com<mailto @msn.com>>

Cc: Judge Troupis mail.com<mailto gmail.com>>; wmichaelbest.com<mailt0mmichaelbest.com>
wmichaelbest.com<mailtoi@michaelbest.com>>; George Burnett d)lcojlaw.com<mailt0mlcoj law.com>>

Subject: Re: Democracy in the park

For the following reasons, I think it would be good to slow up on the rush towards challenging the “Democracy in the Park™ ballots.

1. There is no functional or legal distinction between Democracy in the Parks (DP) and drop boxes, with the possible exception that with DP an election inspector receives them directly,
and with drop boxes, they are fetched by clerk’s office employees or election inspectors.

2. Both the RPW and RNC took the position in DNC v. Bostleman that drop boxes are perfectly legal.

3. Neither DP nor drop boxes constituted illegal early in-person absentee voting. Section 6.855 governs that activity, the key distinctive of which is that the elector can receive a ballot at
that site, immediately vote it, and tender it to an employee of the clerk’s office. Ballots were not available at the DP event, nor obviously were they available at drop boxes.

4. Keep in mind that voting in Wisconsin started sometime around September 17, much earlier than the alternate sites authorized by 6.855. That’s the date clerks started mailing out
absentee ballots to those who had a request on file. As soon as the person received the ballot, he could vote it and either take it to the clerk’s office or mail it in. Consequently, the
question with respect to DP and drop boxes is whether they function as an extension of the clerk’s office. The drop boxes are installed by the clerk’s office, so there’s a decent argument
there, but not dispositive. With respect to DP, the argument is much stronger — the election inspectors collected the ballots and then they were transported directly to the clerk’s office.
There is no statutory ban against ballot harvesting in Wisconsin, this does not appear to violate the law.

5. The alternate sites are not overflow sites. They are alternative sites. If the municipality designates such sites, it may no longer conduct any voting activity at the clerk’s office.

6. The location of the alternate sites is unlikely to have any legal significance. Originally, the proximity to the clerk’s office was required because it was conceived of as a single
location, and keeping it close to the clerk’s office would reduce inconvenience. However, the statute was subsequently amended so that the municipality could set up multiple alternate
sites. I don’t know if the proximity requirement now has any practical effect, but I am quite certain that no court will invalidate a single ballot because the alternate site is not sufficiently
proximate to the clerk’s office.

I don’t believe there is any statutory authorization for DP or drop boxes, but nor do I see any statutory prohibition.

Dan.

Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 10:07 AM, Kenneth Chesebro -@msn.com<mailto-@msn.com>> wrote:

PRIVILEGED AND CONFIDENTIAL ATTORNEY WORK PRODUCT
Hi, Jim,

Regarding "Democracy in the Park," and the matter of "indefinitely confined" voters, a quick thought -- one related to a memo I'm currently working on, explaining the legitimacy,
indeed, the necessity, of the Legislature appointing an alternative slate of electors, ideally by December 8.

In some ways, the ballot harvesting in the parks, and the "indefinitely confined" scam, are more vulnerable to Article IT attack than the point about the absentee ballot envelopes.

I can imagine a state court, and maybe even the U.S. Supreme Court, saying that the absentee envelopes could, without totally torturing the meaning of the statute as it existed before
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1/16/24, 2:03 PM

Election Day, be regarded as some sort of "application." [ mean, we have a pretty technical argument, mostly about the chronology of voting vs. signing the envelope.

But looking back at the Rehnquist opinion in Bush v. Gore (531 U.S. at 114-15), requiring an examination of state law "as it existed prior to the action of the court," reading the statute
about how alternative polling locations can be set up, one would read it as allowing overflow areas near the clerks' office, not as allowing clerks to join in league with nonprofits and
Dem activists to host voting fairs, with free food, etc., in parks. It's absurd to think that the Legislature meant to permit the clerks to participate in such ballot-harvesting operations. I
mean, the summary Joe just sent around re the legal violations is mind-boggling!

Maybe even worse, one could never read the statute allowing people too sick and homebound to obtain a photo i.d., and/or to upload it to the internet, as authorizing election officials to
allow 100s of thousands of able-bodied people to vote on this basis, just to avoid the voter-id requirement.

It seems to me that if a factual record on these points can be developed, if you look in combination at all the problems with this election -- the # of ballots affected by these two points,
plus all those involved with the envelopes -- it can fairly be said that the presidential election in Wisconsin was NOT held "in such Manner as the Legislature thereof" directed, thus
violating Article II.

The point here is that the Bush v. Gore Rehnquist analysis for three justices doesn't only apply to thecounting of votes (there, Florida came up with novel ways of conducting the recount
which could not be squared with the statutes on the books), right? It also applies to how the election was conducted on and prior to Election Day. And here it was conducted, by Dem
officials who were desperate to ramp up Dem voter turnout, in ways that cannot possibly be squared with Wisconsin statutes.

So assume we show that the Wisconsin Legislature delegated to election officials the power to allow Wisconsin citizens to appoint the electors, but the officials failed to carry out the
election in the manner they were directed to do it. What's the solution?

Well, if courts can cleanly fix errors by throwing out ballots, like with the absentee envelopes, and the person who challenged the election ends up ahead, then the courts can fix the
problem by certifying the challenger as the winner. That's the ideal result in Wisconsin, and it looks like we have a good chance of achieving it.

But, if courts can't cleanly fix the errors in that way (for example, assume we lose on the absentee envelope legal issue, and all we have are factually murkier objections to ballot
harvesting and "indefinitely confined"), then the Legislature should decree that the voters of Wisconsin, due to malfeasance by election officials, have FAILED TO MAKE A CHOICE in
the manner directed by the Legislature which delegated the appointment process to voters.

In that event, contrary to the view of the Wisconsin Legislative Reference Bureau, it seems clear that Wisconsin can appoint electors. The Bureau has overlooked 3 U.S.C. Sect. 2,
captioned "Failure to make choice on prescribed day":

Whenever any State<https://eur02.safelinks.protection.outlook.com/?

url=https%3 A%2F%2Fwww.law.cornell.edu%2Fdefinitions%2Fuscode.php%3Fwidth%3D840%26height%3D800%26iframe%3Dtrue%26def id%3D3-USC-80204913-
1227756099%26term_occur%3D999%26term_src%3Dtitle%3A3%3 Achapter%3A1%3 Asection%3A2&amp;data=04%7C01%7C%7C865¢a44837404c17a21608d890352ae2%7C84df%¢
has held an election for the purpose of choosing electors, and has failed to make a choice on the day prescribed by law, the electors may be appointed on a subsequent day in such a
manner as the legislature of such State<https://eur02.safelinks.protection.outlook.com/?
url=https%3A%2F%2Fwww.law.cornell.edu%2Fdefinitions%2Fuscode.php%3Fwidth%3D840%26height%3D800%26iframe%3Dtrue%26def id%3D3-USC-80204913-
1227756099%26term_occur%3D999%26term_src%3Dtitle%3A3%3 Achapter%3A1%3Asection%3 A2&amp;data=04%7C01%7C%7C865¢a44837404c17a21608d890352ae2%7C84dfVe
may direct.

On this view, if we can show that election officials in Wisconsin, in a material way, failed to carry out the presidential election in the "Manner" that the Legislature "direct[ed]," as the
Legislature was authorized by Art. II to insist on, then it means that the citizens of Wisconsin "failed to make a choice" on Election Day, and the Legislature is free to appoint electors.

Doing so doesn't disenfranchise voters. It's clear that citizens have no right to vote for president. And it's clear that if a Legislatures chooses to let citizens vote for president, the voting
has to be done in the manner the Legislature directed -- not in some other manner, manipulated by a particular political party for partisan advantage. So it logically follows that partisan
election officials go too far over the line, the election just doesn't count.

Of course, we don't currently know whether courts will ultimately rule that the election was not conducted in the way the Legislature directed. Such a determination, especially if by the
U.S. Supreme Court, might not come until much later, even after the electors must vote on December 14. So the prudent thing would be for the Legislature to at least vote an alternative
slate of electors as a backup, and for the Trump-Pence electors to cast electoral votes and send them to D.C. on December 14. This would preserve the ability of Trump and Pence to
benefit from an eventual U.S. Supreme Court ruling that the Wisconsin election was held in violation of Article I, so that the certification of Biden and Harris as the winners is
constitutionally invalid. In that event, the only electoral votes validly before Congress would be the Trump-Pence slate.

What I like about this setup is that there would be no effort to get the Legislature to override the will of the people. The Legislature would merely active proactively, to fill a possible
vacuum that might end up existing, if a court later rules that the election itself violated Article II. For the Legislature not to act in this way would create the risk that on January 6,
Wisconsin would be unrepresented in the Electoral College, because there would be no valid electoral votes to be counted.

The above is very, very rough, but I wanted to get it out to you asap for your consideration, as it may bear on how the "Democracy in the Park" and "indefinitely confined" points are
developed.

Ken

From: Judge Troupis -@gmail.com<mailto-D/gmail.com>>

Sent: Monday, November 23, 2020 9:21 AM

To: Joe Olson Mmichaelbest.com<mailto-@michaelbest.com>>' Dan Kelly -@Wis 0] .0rg<mailtomwisgop.org>>; Kenneth Chesebro
msn.com<mailto msn.com>>; George Burnett <-@lc0jlaw.com<mailto Icojlaw.com>>

Subject: Democracy in the park

18000 votes were cast at Democracy in the park. We want to argue to toss them. City Attorney will set exact #. We argue against counting tomorrow.
Joe, please circulate all our arguments and background. Please set 11:30 for a call Joe.
Jim

Sent from my iPhone

Email Disclaimer
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The information contained in this communication may be confidential,
is intended only for the use of the recipient(s) named above, and may
be legally privileged. If the reader of this message is not the

intended recipient, you are hereby notified that any dissemination,
distribution, or copying of this communication, or any of its

contents, is strictly prohibited. If you have received this
communication in error, please return it to the sender immediately and
delete the original message and any copy of it from your computer
system. If you have any questions concerning this message, please
contact the sender.
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SUBJECT: Re: Democracy in the park
FROM: Kenneth Chesebro

TO: "Olson, Joseph L (13465)" @michaelbest.com>
CC: Dan Kelly wisgop.org>, Judge Troupis <_@gmai1.com>, George Burnett <.@lcoj1aw.com>
DATE: 11/24/2020 07:40

... for only *that* Court can definitively clear up WI law.

Get Outlook for i0OS

From: Kenneth Chesebro msn.com>
Sent: Tuesday, November 24, 2020 8:37:58 AM

To: Olson, Joseph L (13465) ‘michaelbest.com>
Cc: Dan Kelly wisgop.org>; Judge Troupis

Subject: Re: Democracy in the park

gmail.com>; George Burnett I@Icojlaw.com>

Oh, I wasn’t suggesting any resort to federal *court*; merely consideration of a federal *claim*.

An upside to including one would be to remind judges that if they depart from the plain meaning of the state statutes, they create an Art 2 issue.
But that might be done just by briefing.

A downside might be the risk Biden would seize on a federal claim to remove to federal court.

There might be defenses (like abstention, exclusive jurisdiction, remand of the state-law claims), but removal should be risked only if we *want* the legal issues on the
recount decided by the 7th Circuit, not by the Wisconsin Supreme Court.

Which at least conceivably we might want?

One, it would make it harder for Biden to beat our plain-language argument, given the textualist conservatives on the 7th Cir, plus the doctrine that when a party removes
from state court, it loses the latitude to argue for creative interpretation of state law. I argue that Biden would be stuck with the intermediate appellate decision on point,
which favors us.

Two, the life-tenured 7th Cir judges might be more likely to have the independence and prestige to actually rule for us — and, unlike the W1 judges, would be less likely
to be called political hacks for doing so.

Three, a win in the 7th Cir would carry more weight in influencing proceedings in other states.
Four, a loss in the 7th Cir, over a dissent by a respected judge, might increase the odds of cert.

On balance, I think it may be worth including a federal claim only if we think the WI Supreme Court likely won’t rule for us anyway, so this is a possible way to get into
a more favorable appellate court which would be bound by the lower court decision favorable to us. The Biden lawyers might remove, thinking they’re thwarting us by
creating delay, when in fact they’d be playing into our hands.

Even if we think we likely will lose in the WI Supreme Court, it still might be best to stay there, if the main aim is to fix these problems for future elections — for you not
that court can definitely clear up WI law. I’m trying here to think outside the box, to identify every option that might increase Trump’s chance of winning Wisconsin’s
electoral votes.

Ken

Get Outlook for iOS

From: Olson, Joseph L (13465) lJmichaelbest.com>
Sent: Monday, November 23, 2020 11:55:23 PM

To: Kenneth Chesebro -l)msn.com>
Cc: Dan Kelly wwisgop.orgz Judge Troupis <-ngail.com>; George Burnett mlcojlaw.com>

Subject: Re: Democracy in the park

Federal court is a very unfriendly venue. We have lost every election related litigation in the district courts here for the last year or so.

I also think the federal case would be a distraction from the arguments we do have and would make them look weaker than they are. We have several legitimate arguments for a much
less drastic remedy than tossing out the entire election or naming two slates of electors.

My opinion is we would not be able to prove that the entire election was so corrupted as to justify throwing out the results. The largest systemic error we have is the lack of voters being
required to file an application. I don’t think that is going to carry the day under Bush v. Gore when there is no actual evidence that anything underhanded occurred. The argument failed

in PA. But our arguments do have a chance in state court, where the remedy is proscribed by statute.

I think we also have to remember that we didn’t expect to win anything during the recount. We’re loosing our objects just as we expected, but we’re building the record we need. I don’t
see a reason to change course.

That said, I’'m always happy to be wrong...

On Nov 23, 2020, at 10:17 PM, Kenneth Chesebro _@msn.com> wrote:

Well, I'm not suggesting it's an independent legal violation, but it adds to the sense that the Democracy in the Park events were a partisan affair, with clerks working hand in glove with
Dem operatives.

One thing I'm wondering: has a conscious decision been made to avoid articulating a federal-law objection under Article II, alleging that there was such a departure, in the election and
counting, from the ordinary process for holding an election, under Wisconsin statutes, that the election wasn't held in the "manner" prescribed by the Legislature?

I can see how such a federal-law violation could arise later on, as it did in 2000, when Rehnquist, Scalia & Thomas opined that the Florida Supreme Court had violated Article II by
warping the state statutes involved. So I can see this as a possible objection to a WI Supreme Court decision ruling against us.
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But can't a federal-law objection also be raised at this juncture? At minimum, alleging it might help alert the Legislature that it should consider the option of naming an alternative,
perhaps conditional, slate of electors, in case a court later holds that no slate of electors can be named based on the Nov. 3 vote, because the election wasn't held in the manner the
Legislature directed.

I haven't studied the PA litigation in detail, but apparently this theory was raised there as early as June. See this complaint, starting at para. 33:
E%ZFTrumD%ZS20Comnlaint.pdf&amp;data=04%7C0 1%7C%7C865¢a44837404¢17a21608d890352ae2%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C63741790531025067:
url=https%3 A%2F%2Fwww.brennancenter.org%2Fsites%2Fdefault%2Ffiles%2F2020-

07%2F Trump%2520Complaint.pdf&amp;data=04%7C01%7C%7C865¢a44837404¢17a21608d890352ae2%7C84df9e7fe9f640afb43 5aaaaaaaaaaaa%7C1%7C0%7C63741790531025067:

I can see upsides and possible downsides to alleging federal-law violations, and I recognize that claiming a federal-law violation may seem quite a stretch. I'm flagging this to be sure it's
not overlooked.

Ken

From: Dan Kelly mwisgop.org>

Sent: Monday, November 23. 2020 5:29 PM
msn.com>

To: Kenneth Chesebro
Cc: Judge Troupis gmail.com>;-@michaelbest.com .@michaelbest.com>; George Burnett <-@lcojlaw.c0m>

Subject: Re: Democracy in the park

‘What would be the basis?

Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 12:28 PM, Kenneth Chesebro <mmsn.c0m<mai1t0-iz)msn.(:om>> wrote:

Will we be objecting to Democracy in the Park being funded with private funds donated by rich leftists?

Get Outlook for iOS<https://eur02.safelinks.protection.outlook.com/?
url=https%3A%2F%2Faka.ms%2FoQukef&amp;data=04%7C01%7C%7C865¢a44837404c17a21608d890352a¢2%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C63741790531C

From: Dan Kelly .@wisgop‘org<mailto-@wisgop‘org>>

Sent: Monday, November 23, 2020 12:31:21 PM

To: Kenneth Chesebro msn.com<mailto msn.com>>

Cc: Judge Troupis @gmail.com<mailto wgmail.com>>; a)michaelbest.com<mai1to-@michaelbest.com>
<i@michaelbest.com<mailtoi@michaelbest.com>>; George Burnett Icojlaw.com<mailto Icojlaw.com>>

Subject: Re: Democracy in the park

For the following reasons, I think it would be good to slow up on the rush towards challenging the “Democracy in the Park” ballots.

1. There is no functional or legal distinction between Democracy in the Parks (DP) and drop boxes, with the possible exception that with DP an election inspector receives them directly,
and with drop boxes, they are fetched by clerk’s office employees or election inspectors.

2. Both the RPW and RNC took the position in DNC v. Bostleman that drop boxes are perfectly legal.

3. Neither DP nor drop boxes constituted illegal early in-person absentee voting. Section 6.855 governs that activity, the key distinctive of which is that the elector can receive a ballot at
that site, immediately vote it, and tender it to an employee of the clerk’s office. Ballots were not available at the DP event, nor obviously were they available at drop boxes.

4. Keep in mind that voting in Wisconsin started sometime around September 17, much earlier than the alternate sites authorized by 6.855. That’s the date clerks started mailing out
absentee ballots to those who had a request on file. As soon as the person received the ballot, he could vote it and either take it to the clerk’s office or mail it in. Consequently, the
question with respect to DP and drop boxes is whether they function as an extension of the clerk’s office. The drop boxes are installed by the clerk’s office, so there’s a decent argument
there, but not dispositive. With respect to DP, the argument is much stronger — the election inspectors collected the ballots and then they were transported directly to the clerk’s office.
There is no statutory ban against ballot harvesting in Wisconsin, this does not appear to violate the law.

5. The alternate sites are not overflow sites. They are alternative sites. If the municipality designates such sites, it may no longer conduct any voting activity at the clerk’s office.

6. The location of the alternate sites is unlikely to have any legal significance. Originally, the proximity to the clerk’s office was required because it was conceived of as a single
location, and keeping it close to the clerk’s office would reduce inconvenience. However, the statute was subsequently amended so that the municipality could set up multiple alternate
sites. I don’t know if the proximity requirement now has any practical effect, but I am quite certain that no court will invalidate a single ballot because the alternate site is not sufficiently
proximate to the clerk’s office.

I don’t believe there is any statutory authorization for DP or drop boxes, but nor do I see any statutory prohibition.

Dan.

Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 10:07 AM, Kenneth Chesebro -@msn.com<mailto-@msn.com>> wrote:
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PRIVILEGED AND CONFIDENTIAL ATTORNEY WORK PRODUCT
Hi, Jim,

Regarding "Democracy in the Park," and the matter of "indefinitely confined" voters, a quick thought -- one related to a memo I'm currently working on, explaining the legitimacy,
indeed, the necessity, of the Legislature appointing an alternative slate of electors, ideally by December 8.

In some ways, the ballot harvesting in the parks, and the "indefinitely confined" scam, are more vulnerable to Article II attack than the point about the absentee ballot envelopes.

I can imagine a state court, and maybe even the U.S. Supreme Court, saying that the absentee envelopes could, without totally torturing the meaning of the statute as it existed before
Election Day, be regarded as some sort of "application." I mean, we have a pretty technical argument, mostly about the chronology of voting vs. signing the envelope.

But looking back at the Rehnquist opinion in Bush v. Gore (531 U.S. at 114-15), requiring an examination of state law "as it existed prior to the action of the court," reading the statute
about how alternative polling locations can be set up, one would read it as allowing overflow areas near the clerks' office, not as allowing clerks to join in league with nonprofits and
Dem activists to host voting fairs, with free food, etc., in parks. It's absurd to think that the Legislature meant to permit the clerks to participate in such ballot-harvesting operations. I
mean, the summary Joe just sent around re the legal violations is mind-boggling!

Maybe even worse, one could never read the statute allowing people too sick and homebound to obtain a photo i.d., and/or to upload it to the internet, as authorizing election officials to
allow 100s of thousands of able-bodied people to vote on this basis, just to avoid the voter-id requirement.

It seems to me that if a factual record on these points can be developed, if you look in combination at all the problems with this election -- the # of ballots affected by these two points,
plus all those involved with the envelopes -- it can fairly be said that the presidential election in Wisconsin was NOT held "in such Manner as the Legislature thereof" directed, thus
violating Article II.

The point here is that the Bush v. Gore Rehnquist analysis for three justices doesn't only apply to thecounting of votes (there, Florida came up with novel ways of conducting the recount
which could not be squared with the statutes on the books), right? It also applies to how the election was conducted on and prior to Election Day. And here it was conducted, by Dem
officials who were desperate to ramp up Dem voter turnout, in ways that cannot possibly be squared with Wisconsin statutes.

So assume we show that the Wisconsin Legislature delegated to election officials the power to allow Wisconsin citizens to appoint the electors, but the officials failed to carry out the
election in the manner they were directed to do it. What's the solution?

Well, if courts can cleanly fix errors by throwing out ballots, like with the absentee envelopes, and the person who challenged the election ends up ahead, then the courts can fix the
problem by certifying the challenger as the winner. That's the ideal result in Wisconsin, and it looks like we have a good chance of achieving it.

But, if courts can't cleanly fix the errors in that way (for example, assume we lose on the absentee envelope legal issue, and all we have are factually murkier objections to ballot
harvesting and "indefinitely confined"), then the Legislature should decree that the voters of Wisconsin, due to malfeasance by election officials, have FAILED TO MAKE A CHOICE in
the manner directed by the Legislature which delegated the appointment process to voters.

In that event, contrary to the view of the Wisconsin Legislative Reference Bureau, it seems clear that Wisconsin can appoint electors. The Bureau has overlooked 3 U.S.C. Sect. 2,
captioned "Failure to make choice on prescribed day":

Whenever any State<https://eur02.safelinks.protection.outlook.com/?
url=https%3A%2F%2Fwww.law.cornell.edu%2Fdefinitions%2Fuscode.php%3Fwidth%3D840%26height%3D800%26iframe%3Dtrue%26def id%3D3-USC-80204913-
1227756099%26term_occur%3D999%26term_src%3Dtitle%3A3%3 Achapter%3A1%3Asection%3 A2&amp;data=04%7C01%7C%7C865¢a44837404c17a21608d890352ae2%7C84dfVe
has held an election for the purpose of choosing electors, and has failed to make a choice on the day prescribed by law, the electors may be appointed on a subsequent day in such a
manner as the legislature of such State<https://eur02.safelinks.protection.outlook.com/?

1227756099%26term_occur%3D999%26term_src%3Dtitle%3A3%3 Achapter%3A1%3Asection%3 A2&amp;data=04%7C01%7C%7C865e¢a44837404¢17a21608d890352ae2%7C84df%e
may direct.

On this view, if we can show that election officials in Wisconsin, in a material way, failed to carry out the presidential election in the "Manner" that the Legislature "direct[ed]," as the
Legislature was authorized by Art. II to insist on, then it means that the citizens of Wisconsin "failed to make a choice" on Election Day, and the Legislature is free to appoint electors.

Doing so doesn't disenfranchise voters. It's clear that citizens have no right to vote for president. And it's clear that if a Legislatures chooses to let citizens vote for president, the voting
has to be done in the manner the Legislature directed -- not in some other manner, manipulated by a particular political party for partisan advantage. So it logically follows that partisan
election officials go too far over the line, the election just doesn't count.

Of course, we don't currently know whether courts will ultimately rule that the election was not conducted in the way the Legislature directed. Such a determination, especially if by the
U.S. Supreme Court, might not come until much later, even after the electors must vote on December 14. So the prudent thing would be for the Legislature to at least vote an alternative
slate of electors as a backup, and for the Trump-Pence electors to cast electoral votes and send them to D.C. on December 14. This would preserve the ability of Trump and Pence to
benefit from an eventual U.S. Supreme Court ruling that the Wisconsin election was held in violation of Article II, so that the certification of Biden and Harris as the winners is
constitutionally invalid. In that event, the only electoral votes validly before Congress would be the Trump-Pence slate.

What I like about this setup is that there would be no effort to get the Legislature to override the will of the people. The Legislature would merely active proactively, to fill a possible
vacuum that might end up existing, if a court later rules that the election itself violated Article II. For the Legislature not to act in this way would create the risk that on January 6,
Wisconsin would be unrepresented in the Electoral College, because there would be no valid electoral votes to be counted.

The above is very, very rough, but I wanted to get it out to you asap for your consideration, as it may bear on how the "Democracy in the Park" and "indefinitely confined" points are
developed.

Ken

From: Judge Troupis -@gmail‘com<mailto_@gmail.com>>

Sent: Monday, November 23, 2020 9:21 AM

To: Joe Olson -@michaelbest.c0m<mailtommichaelbest.com>>' Dan Kelly <-@wis (o .0rg<mailt0-@wisgop.org>>; Kenneth Chesebro
@msn.com<mailto] msn.com>>; George Burnett wlcojlaw.com<mailto Icojlaw.com>>

Subject: Democracy in the park

18000 votes were cast at Democracy in the park. We want to argue to toss them. City Attorney will set exact #. We argue against counting tomorrow.
Joe, please circulate all our arguments and background. Please set 11:30 for a call Joe.
Jim
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The information contained in this communication may be confidential,
is intended only for the use of the recipient(s) named above, and may
be legally privileged. If the reader of this message is not the

intended recipient, you are hereby notified that any dissemination,
distribution, or copying of this communication, or any of its

contents, is strictly prohibited. If you have received this
communication in error, please return it to the sender immediately and
delete the original message and any copy of it from your computer
system. If you have any questions concerning this message, please
contact the sender.
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SUBJECT: Re: Democracy in the park
FROM: Dan Kelly wisgop.org>
TO: Kenneth Chesebro
CC: Judge Troupis
Burnett <-@lcojlaw.com>

DATE: 11/24/2020 12:53

ATTACHMENTS (20201124-125306-0000454): "text.htm"

Just a few framing thoughts about this and related allegations. If you plan to file the appeal in circuit court, there
may be some value in adding a bunch of allegations that don’t actually add up to a legal violation. Not my style of
litigation, but I understand the strategy. But if you really want the Wisconsin Supreme Court to look at this case, this
is counter-productive. The SCOW will not pick through a tangle of allegations and sort out the ones with legal merit.
In fact, potpourri pleadings are, as a rule, rejected — by both liberal and conservative justices. The SCOW exists for
the purpose of authoritatively declaring the law on specific and discrete legal issues. If you ask it to do anything
other than that, it will almost certainly choose not to accept your petition.

That also answers, at least in part, Jim’s question about getting the SCOW to at least declare what the law is on these
issues, even if it is not going to grant the relief requested. For the rest of the answer, let’s start with the understanding
that the appeal to circuit court following the recount is, if not expressly described as such, functionally a certiorari
review. The court does need to make legal conclusions, and that could at least be a hook on which to ask the SCOW
to declare the law on the issues raised during the recount. So I suppose you could ask for declaratory relief in the
alternative, but I think there are two reasons this would make it less likely that the SCOW would even be interested
in considering the case.

First, the sole purpose of the review is to determine whether to affirm the ballot count. So a declaration of the law
that has no impact on resolving the issue before it will be of little interest to the SCOW because it is outside the scope
of the appeal. Consequently, a request for declaratory relief would be seen as a request for an advisory opinion,
which the SCOW will not grant.

Second, if the court accepts an OA petition under a compressed timeframe, it will never do more than is absolutely
required to resolve the matter at hand. The court is institutionally allergic to anything more, as it should be. This is
miles away from a circuit court in which a snap decision cannot affect more than the case in front of it. The SCOW
understands and takes seriously the proposition that its opinions are to last for the ages, and so it is extraordinarily
reluctant to decide anything more than it absolutely must without a full briefing schedule, oral argument, and the time
necessary for the members to conclude they aren’t making a rushed and incorrect ruling.

On a broader note, I think you need to decide whether the primary purpose of this petition is for its PR value or is
instead for the purpose of obtaining relief based on a meritorious legal claim. If it is the first, it makes sense to load
it up with all manner of allegations about the messiness of the election, even when you aren’t claiming the messiness
violated a legal requirement. But if that is the case, I recommend in the strongest possible terms that you not file it.
If, on the other hand, the primary purpose of the petition is to obtain relief on a meritorious legal claim, then the
petition must be stripped of everything that does not address that meritorious legal claim. I cannot even begin to tell
you how many petition conferences we had in which we rejected petitions (whether OA, bypass, or review)
specifically because the background was messy.

Dan.
Daniel Kelly

Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 10:17 PM, Kenneth Chesebro <-a;msn.com> wrote:
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Well, I'm not suggesting it's an independent legal violation, but it adds to the sense that the Democracy
in the Park events were a partisan affair, with clerks working hand in glove with Dem operatives.

One thing I'm wondering: has a conscious decision been made to avoid articulating a federal-law
objection under Article Il, alleging that there was such a departure, in the election and counting, from
the ordinary process for holding an election, under Wisconsin statutes, that the election wasn't held in
the "manner" prescribed by the Legislature?

| can see how such a federal-law violation could arise later on, as it did in 2000, when Rehnquist, Scalia
& Thomas opined that the Florida Supreme Court had violated Article Il by warping the state statutes
involved. So | can see this as a possible objection to a WI Supreme Court decision ruling against us.

But can't a federal-law objection also be raised at this juncture? At minimum, alleging it might help alert
the Legislature that it should consider the option of naming an alternative, perhaps conditional, slate of
electors, in case a court later holds that no slate of electors can be named based on the Nov. 3 vote,
because the election wasn't held in the manner the Legislature directed.

| haven't studied the PA litigation in detail, but apparently this theory was raised there as early as June.
See this complaint, starting at para. 33:
https://www.brennancenter.org/sites/default/files/2020-07/Trump%20Complaint.pdf

| can see upsides and possible downsides to alleging federal-law violations, and | recognize that claiming a
federal-law violation may seem quite a stretch. I'm flagging this to be sure it's not overlooked.

Ken

From: Dan Kelly <-@Lisggmg>

Sent: Monday, November 23, 2020 5:29 PM
To: Kenneth Chesebro msn.com>

Cc: Judge Troupis _gmail.com>;-@michaelbest.com<-@michaelbest.com>; George
Burnett )|cojlaw.com>

Subject: Re: Democracy in the park

What would be the basis?

Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 12:28 PM, Kenneth Chesebro <} llll@msn.com> wrote:

Will we be objecting to Democracy in the Park being funded with private funds donated by rich
leftists?

Get Outlook for iOS

From: Dan Kelly <-@Lisggwg>

Sent: Monday, November 23, 2020 12:31:21 PM
To: Kenneth Chesebro msn.com>

Cc: Judge Troupis
<ﬁ@_gmail.com>;-@michaelbest.com <_@michae|best.com>; George
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Burnett '@@jlaw.com>
Subject: Re: Democracy in the park

For the following reasons, | think it would be good to slow up on the rush towards challenging
the “Democracy in the Park” ballots.

1. There is no functional or legal distinction between Democracy in the Parks (DP) and drop
boxes, with the possible exception that with DP an election inspector receives them directly, and
with drop boxes, they are fetched by clerk’s office employees or election inspectors.

2. Both the RPW and RNC took the position in DNC v. Bostleman that drop boxes are perfectly
legal.

3. Neither DP nor drop boxes constituted illegal early in-person absentee voting. Section
6.855 governs that activity, the key distinctive of which is that the elector can receive a ballot at
that site, immediately vote it, and tender it to an employee of the clerk’s office. Ballots were not
available at the DP event, nor obviously were they available at drop boxes.

4. Keep in mind that voting in Wisconsin started sometime around September 17, much earlier
than the alternate sites authorized by 6.855. That’s the date clerks started mailing out absentee
ballots to those who had a request on file. As soon as the person received the ballot, he could
vote it and either take it to the clerk’s office or mail it in. Consequently, the question with
respect to DP and drop boxes is whether they function as an extension of the clerk’s office. The
drop boxes are installed by the clerk’s office, so there’s a decent argument there, but not
dispositive. With respect to DP, the argument is much stronger — the election inspectors
collected the ballots and then they were transported directly to the clerk’s office. There is no
statutory ban against ballot harvesting in Wisconsin, this does not appear to violate the law.

5. The alternate sites are not overflow sites. They are alternative sites. If the municipality
designates such sites, it may no longer conduct any voting activity at the clerk’s office.

6. The location of the alternate sites is unlikely to have any legal significance. Originally, the
proximity to the clerk’s office was required because it was conceived of as a single location, and
keeping it close to the clerk’s office would reduce inconvenience. However, the statute was
subsequently amended so that the municipality could set up multiple alternate sites. | don’t
know if the proximity requirement now has any practical effect, but | am quite certain that no
court will invalidate a single ballot because the alternate site is not sufficiently proximate to the
clerk’s office.

| don’t believe there is any statutory authorization for DP or drop boxes, but nor do | see any
statutory prohibition.

Dan.

Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 10:07 AM, Kenneth Chesebro <} llllamsn.com>
wrote:

PRIVILEGED AND CONFIDENTIAL ATTORNEY WORK PRODUCT
Hi, Jim,
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Regarding "Democracy in the Park," and the matter of "indefinitely confined"
voters, a quick thought -- one related to a memo I'm currently working on,
explaining the legitimacy, indeed, the necessity, of the Legislature appointing an
alternative slate of electors, ideally by December 8.

In some ways, the ballot harvesting in the parks, and the "indefinitely confined"
scam, are more vulnerable to Article Il attack than the point about the absentee
ballot envelopes.

| can imagine a state court, and maybe even the U.S. Supreme Court, saying that
the absentee envelopes could, without totally torturing the meaning of the statute
as it existed before Election Day, be regarded as some sort of "application." |
mean, we have a pretty technical argument, mostly about the chronology of voting
vs. sighing the envelope.

But looking back at the Rehnquist opinion in Bush v. Gore (531 U.S. at 114-15),
requiring an examination of state law "as it existed prior to the action of the court,"
reading the statute about how alternative polling locations can be set up, one
would read it as allowing overflow areas near the clerks' office, not as allowing
clerks to join in league with nonprofits and Dem activists to host voting fairs, with
free food, etc., in parks. It's absurd to think that the Legislature meant to permit the
clerks to participate in such ballot-harvesting operations. | mean, the summary
Joe just sent around re the legal violations is mind-boggling!

Maybe even worse, one could never read the statute allowing people too sick and
homebound to obtain a photo i.d., and/or to upload it to the internet, as authorizing
election officials to allow 100s of thousands of able-bodied people to vote on this
basis, just to avoid the voter-id requirement.

It seems to me that if a factual record on these points can be developed, if you
look in combination at all the problems with this election -- the # of ballots affected
by these two points, plus all those involved with the envelopes -- it can fairly be
said that the presidential election in Wisconsin was NOT held "in such
Manner as the Legislature thereof" directed, thus violating Article II.

The point here is that the Bush v. Gore Rehnquist analysis for three justices
doesn't only apply to thecounting of votes (there, Florida came up with novel ways
of conducting the recount which could not be squared with the statutes on the
books), right? It also applies to how the election was conducted on and prior to
Election Day. And here it was conducted, by Dem officials who were desperate to
ramp up Dem voter turnout, in ways that cannot possibly be squared with
Wisconsin statutes.

So assume we show that the Wisconsin Legislature delegated to election officials
the power to allow Wisconsin citizens to appoint the electors, but the

officials failed to carry out the election in the manner they were directed to do it.
What's the solution?

Well, if courts can cleanly fix errors by throwing out ballots, like with the absentee
envelopes, and the person who challenged the election ends up ahead, then the
courts can fix the problem by certifying the challenger as the winner. That's the

ideal result in Wisconsin, and it looks like we have a good chance of achieving it.

But, if courts can't cleanly fix the errors in that way (for example, assume we lose
on the absentee envelope legal issue, and all we have are factually murkier
objections to ballot harvesting and "indefinitely confined"), then the Legislature
should decree that the voters of Wisconsin, due to malfeasance by election
officials, have FAILED TO MAKE A CHOICE in the manner directed by the
Legislature which delegated the appointment process to voters.

In that event, contrary to the view of the Wisconsin Legislative Reference Bureau,
it seems clear that Wisconsin can appoint electors. The Bureau has overlooked 3
U.S.C. Sect. 2, captioned "Failure to make choice on prescribed day":
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Whenever any State has held an election for the purpose of choosing
electors, and has failed to make a choice on the day prescribed by law,
the electors may be appointed on a subsequent day in such a manner as
the legislature of such State may direct.

On this view, if we can show that election officials in Wisconsin, in a material way,
failed to carry out the presidential election in the "Manner" that the Legislature
"direct[ed]," as the Legislature was authorized by Art. Il to insist on, then it means
that the citizens of Wisconsin "failed to make a choice" on Election Day, and the
Legislature is free to appoint electors.

Doing so doesn't disenfranchise voters. It's clear that citizens have no right to vote
for president. And it's clear that if a Legislatures chooses to let citizens vote for
president, the voting has to be done in the manner the Legislature directed -- not in
some other manner, manipulated by a particular political party for partisan
advantage. So it logically follows that partisan election officials go too far over the
line, the election just doesn't count.

Of course, we don't currently know whether courts will ultimately rule that the
election was not conducted in the way the Legislature directed. Such a
determination, especially if by the U.S. Supreme Court, might not come until much
later, even after the electors must vote on December 14. So the prudent thing
would be for the Legislature to at least vote an alternative slate of electors as

a backup, and for the Trump-Pence electors to cast electoral votes and send them
to D.C. on December 14. This would preserve the ability of Trump and Pence to
benefit from an eventual U.S. Supreme Court ruling that the Wisconsin election
was held in violation of Article Il, so that the certification of Biden and Harris as the
winners is constitutionally invalid. In that event, the only electoral votes validly
before Congress would be the Trump-Pence slate.

What | like about this setup is that there would be no effort to get the Legislature to
override the will of the people. The Legislature would merely active proactively, to
fill a possible vacuum that might end up existing, if a court later rules that the
election itself violated Article Il. For the Legislature not to act in this way would
create the risk that on January 6, Wisconsin would be unrepresented in the
Electoral College, because there would be no valid electoral votes to be counted.

The above is very, very rough, but | wanted to get it out to you asap for your
consideration, as it may bear on how the "Democracy in the Park" and "indefinitely
confined" points are developed.

Ken

From: Judge Troupis _@gmail.com>

Sent: Monday, November 23, 2020 9:21 AM

To: Joe Olson michaelbest.com>; Dan Kelly wisgop.org>; Kenneth
msn.com>; George Burnett D|cojlaw.com>

Chesebro
Subject: Democracy in the park

18000 votes were cast at Democracy in the park. We want to argue to toss
them. City Attorney will set exact #. We argue against counting tomorrow.

Joe, please circulate all our arguments and background. Please set 11:30 for a
call Joe.

Jim

Sent from my iPhone
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SUBJECT: Re: Democracy
FROM: Kenneth Chesebro
TO: Dan Kelly
CC: Judge Troupis
Burnett <-@lcojlaw.com>
DATE: 11/24/2020 14:58

in the park
msn.com>

Wwisgop.org>

gmail.com>, "@michaelbest.com" <‘@michae1best.com>, George

This makes a great deal of sense.

In particular, this laser-focused approach would help insulate the Wisconsin litigation effort from the impression
created in some other states that Trump supporters are just throwing out a grab bag of complaints.

If the WI Supreme Court ended up reaching the merits and denies relief in a way that seems to rewrite the plain
meaning of statutes, Trump might still be able to get US Sup Ct review on an Art II claim, without prior mention of it
— the violation would be triggered by the court’s decision, just as in Florida 2000.

Ken

Get Outlook for i10S

From: Dan Kelly .@wisgop.org>

Sent: Tuesday, November 24, 2020 1:53:06 PM

To: Kenneth Chesebro msn.com>

Cc: Judge Troupis gmail.com>;-@michaelbest.com .@michaelbest.com>; George Burnett
Icojlaw.com>

Subject: Re: Democracy in the park

Just a few framing thoughts about this and related allegations. If you plan to file the appeal in circuit court, there
may be some value in adding a bunch of allegations that don’t actually add up to a legal violation. Not my style of
litigation, but I understand the strategy. But if you really want the Wisconsin Supreme Court to look at this case, this
is counter-productive. The SCOW will not pick through a tangle of allegations and sort out the ones with legal merit.
In fact, potpourri pleadings are, as a rule, rejected — by both liberal and conservative justices. The SCOW exists for
the purpose of authoritatively declaring the law on specific and discrete legal issues. If you ask it to do anything
other than that, it will almost certainly choose not to accept your petition.

That also answers, at least in part, Jim’s question about getting the SCOW to at least declare what the law is on these
issues, even if it is not going to grant the relief requested. For the rest of the answer, let’s start with the understanding
that the appeal to circuit court following the recount is, if not expressly described as such, functionally a certiorari
review. The court does need to make legal conclusions, and that could at least be a hook on which to ask the SCOW
to declare the law on the issues raised during the recount. So I suppose you could ask for declaratory relief in the
alternative, but I think there are two reasons this would make it less likely that the SCOW would even be interested
in considering the case.

First, the sole purpose of the review is to determine whether to affirm the ballot count. So a declaration of the law
that has no impact on resolving the issue before it will be of little interest to the SCOW because it is outside the scope
of the appeal. Consequently, a request for declaratory relief would be seen as a request for an advisory opinion,
which the SCOW will not grant.

Second, if the court accepts an OA petition under a compressed timeframe, it will never do more than is absolutely
required to resolve the matter at hand. The court is institutionally allergic to anything more, as it should be. This is
miles away from a circuit court in which a snap decision cannot affect more than the case in front of it. The SCOW
understands and takes seriously the proposition that its opinions are to last for the ages, and so it is extraordinarily
reluctant to decide anything more than it absolutely must without a full briefing schedule, oral argument, and the time
necessary for the members to conclude they aren’t making a rushed and incorrect ruling.
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On a broader note, I think you need to decide whether the primary purpose of this petition is for its PR value or is
instead for the purpose of obtaining relief based on a meritorious legal claim. If it is the first, it makes sense to load
it up with all manner of allegations about the messiness of the election, even when you aren’t claiming the messiness
violated a legal requirement. But if that is the case, I recommend in the strongest possible terms that you not file it.
If, on the other hand, the primary purpose of the petition is to obtain relief on a meritorious legal claim, then the
petition must be stripped of everything that does not address that meritorious legal claim. I cannot even begin to tell
you how many petition conferences we had in which we rejected petitions (whether OA, bypass, or review)
specifically because the background was messy.

Dan.

Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 10:17 PM, Kenneth Chesebro <-@msn.com> wrote:

Well, I'm not suggesting it's an independent legal violation, but it adds to the sense that the Democracy
in the Park events were a partisan affair, with clerks working hand in glove with Dem operatives.

One thing I'm wondering: has a conscious decision been made to avoid articulating a federal-law
objection under Article 1l, alleging that there was such a departure, in the election and counting, from
the ordinary process for holding an election, under Wisconsin statutes, that the election wasn't held in
the "manner" prescribed by the Legislature?

| can see how such a federal-law violation could arise later on, as it did in 2000, when Rehnquist, Scalia
& Thomas opined that the Florida Supreme Court had violated Article Il by warping the state statutes
involved. So | can see this as a possible objection to a WI Supreme Court decision ruling against us.

But can't a federal-law objection also be raised at this juncture? At minimum, alleging it might help alert
the Legislature that it should consider the option of naming an alternative, perhaps conditional, slate of
electors, in case a court later holds that no slate of electors can be named based on the Nov. 3 vote,
because the election wasn't held in the manner the Legislature directed.

| haven't studied the PA litigation in detail, but apparently this theory was raised there as early as June.
See this complaint, starting at para. 33:
https://www.brennancenter.org/sites/default/files/2020-07/Trump%20Complaint.pdf

| can see upsides and possible downsides to alleging federal-law violations, and | recognize that claiming a
federal-law violation may seem quite a stretch. I'm flagging this to be sure it's not overlooked.

Ken

From: Dan Kelly <-@Lisggp._org>

Sent: Monday, November 23, 2020 5:29 PM

To: Kenneth Chesebro msn.com>

Cc: Judge Troupis _gmail.com>;-wmichaelbest.com<-@michaelbest.com>; George
Burnett )|cojlaw.com>

Subject: Re: Democracy in the park

What would be the basis?

TROUPIS 008982
file:///F:/users/MMF/1-CLIENTS/Troupis,%20Jim%2025044.0000/PrintCache/Trump%20Recount-002%20(1)/20201124-145813-0000453-kenchesebr... 2/6


https://eur05.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.brennancenter.org%2Fsites%2Fdefault%2Ffiles%2F2020-07%2FTrump%2520Complaint.pdf&data=04%7C01%7C%7C894c0a81847e478c277508d890aa30e4%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C637418407923069841%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=nNrnWKWfgd%2FYwOBDt61f%2Ba%2Bx8B1vgdwK08Yz%2FjGZGa8%3D&reserved=0

1/16/24, 2:05 PM

Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 12:28 PM, Kenneth Chesebro <} llll@msn.com> wrote:

Will we be objecting to Democracy in the Park being funded with private funds donated by rich
leftists?

Get Outlook for iOS

From: Dan Kelly .@Lisggp._org>

Sent: Monday, November 23, 2020 12:31:21 PM
To: Kenneth Chesebro msn.com>

Cc: Judge Troupis
_gmail.com>;-@michaelbest.com <_@michae|best.com>; George
Burnett )lcojlaw.com>

Subject: Re: Democracy in the park

For the following reasons, | think it would be good to slow up on the rush towards challenging
the “Democracy in the Park” ballots.

1. There is no functional or legal distinction between Democracy in the Parks (DP) and drop
boxes, with the possible exception that with DP an election inspector receives them directly, and
with drop boxes, they are fetched by clerk’s office employees or election inspectors.

2. Both the RPW and RNC took the position in DNC v. Bostleman that drop boxes are perfectly
legal.

3. Neither DP nor drop boxes constituted illegal early in-person absentee voting. Section
6.855 governs that activity, the key distinctive of which is that the elector can receive a ballot at
that site, immediately vote it, and tender it to an employee of the clerk’s office. Ballots were not
available at the DP event, nor obviously were they available at drop boxes.

4. Keep in mind that voting in Wisconsin started sometime around September 17, much earlier
than the alternate sites authorized by 6.855. That’s the date clerks started mailing out absentee
ballots to those who had a request on file. As soon as the person received the ballot, he could
vote it and either take it to the clerk’s office or mail it in. Consequently, the question with
respect to DP and drop boxes is whether they function as an extension of the clerk’s office. The
drop boxes are installed by the clerk’s office, so there’s a decent argument there, but not
dispositive. With respect to DP, the argument is much stronger — the election inspectors
collected the ballots and then they were transported directly to the clerk’s office. There is no
statutory ban against ballot harvesting in Wisconsin, this does not appear to violate the law.

5. The alternate sites are not overflow sites. They are alternative sites. If the municipality
designates such sites, it may no longer conduct any voting activity at the clerk’s office.

6. The location of the alternate sites is unlikely to have any legal significance. Originally, the
proximity to the clerk’s office was required because it was conceived of as a single location, and
keeping it close to the clerk’s office would reduce inconvenience. However, the statute was
subsequently amended so that the municipality could set up multiple alternate sites. | don’t
know if the proximity requirement now has any practical effect, but | am quite certain that no
court will invalidate a single ballot because the alternate site is not sufficiently proximate to the
clerk’s office.

| don’t believe there is any statutory authorization for DP or drop boxes, but nor do | see any

statutory prohibition.
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Dan.

Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 10:07 AM, Kenneth Chesebro nmsn.com>
wrote:

PRIVILEGED AND CONFIDENTIAL ATTORNEY WORK PRODUCT
Hi, Jim,

Regarding "Democracy in the Park," and the matter of "indefinitely confined"
voters, a quick thought -- one related to a memo I'm currently working on,
explaining the legitimacy, indeed, the necessity, of the Legislature appointing an
alternative slate of electors, ideally by December 8.

In some ways, the ballot harvesting in the parks, and the "indefinitely confined"
scam, are more vulnerable to Article Il attack than the point about the absentee
ballot envelopes.

| can imagine a state court, and maybe even the U.S. Supreme Court, saying that
the absentee envelopes could, without totally torturing the meaning of the statute
as it existed before Election Day, be regarded as some sort of "application." |
mean, we have a pretty technical argument, mostly about the chronology of voting
vs. signing the envelope.

But looking back at the Rehnquist opinion in Bush v. Gore (531 U.S. at 114-15),
requiring an examination of state law "as it existed prior to the action of the court,”
reading the statute about how alternative polling locations can be set up, one
would read it as allowing overflow areas near the clerks' office, not as allowing
clerks to join in league with nonprofits and Dem activists to host voting fairs, with
free food, etc., in parks. It's absurd to think that the Legislature meant to permit the
clerks to participate in such ballot-harvesting operations. | mean, the summary
Joe just sent around re the legal violations is mind-boggling!

Maybe even worse, one could never read the statute allowing people too sick and
homebound to obtain a photo i.d., and/or to upload it to the internet, as authorizing
election officials to allow 100s of thousands of able-bodied people to vote on this
basis, just to avoid the voter-id requirement.

It seems to me that if a factual record on these points can be developed, if you
look in combination at all the problems with this election -- the # of ballots affected
by these two points, plus all those involved with the envelopes -- it can fairly be
said that the presidential election in Wisconsin was NOT held "in such
Manner as the Legislature thereof"” directed, thus violating Article II.

The point here is that the Bush v. Gore Rehnquist analysis for three justices
doesn't only apply to thecounting of votes (there, Florida came up with novel ways
of conducting the recount which could not be squared with the statutes on the
books), right? It also applies to how the election was conducted on and prior to
Election Day. And here it was conducted, by Dem officials who were desperate to
ramp up Dem voter turnout, in ways that cannot possibly be squared with
Wisconsin statutes.
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So assume we show that the Wisconsin Legislature delegated to election officials
the power to allow Wisconsin citizens to appoint the electors, but the

officials failed to carry out the election in the manner they were directed to do it.
What's the solution?

Well, if courts can cleanly fix errors by throwing out ballots, like with the absentee
envelopes, and the person who challenged the election ends up ahead, then the
courts can fix the problem by certifying the challenger as the winner. That's the

ideal result in Wisconsin, and it looks like we have a good chance of achieving it.

But, if courts can't cleanly fix the errors in that way (for example, assume we lose
on the absentee envelope legal issue, and all we have are factually murkier
objections to ballot harvesting and "indefinitely confined"), then the Legislature
should decree that the voters of Wisconsin, due to malfeasance by election
officials, have FAILED TO MAKE A CHOICE in the manner directed by the
Legislature which delegated the appointment process to voters.

In that event, contrary to the view of the Wisconsin Legislative Reference Bureau,
it seems clear that Wisconsin can appoint electors. The Bureau has overlooked 3
U.S.C. Sect. 2, captioned "Failure to make choice on prescribed day":

Whenever any State has held an election for the purpose of choosing
electors, and has failed to make a choice on the day prescribed by law,
the electors may be appointed on a subsequent day in such a manner as
the legislature of such State may direct.

On this view, if we can show that election officials in Wisconsin, in a material way,
failed to carry out the presidential election in the "Manner" that the Legislature
"direct[ed]," as the Legislature was authorized by Art. Il to insist on, then it means
that the citizens of Wisconsin "failed to make a choice" on Election Day, and the
Legislature is free to appoint electors.

Doing so doesn't disenfranchise voters. It's clear that citizens have no right to vote
for president. And it's clear that if a Legislatures chooses to let citizens vote for
president, the voting has to be done in the manner the Legislature directed -- not in
some other manner, manipulated by a particular political party for partisan
advantage. So it logically follows that partisan election officials go too far over the
line, the election just doesn't count.

Of course, we don't currently know whether courts will ultimately rule that the
election was not conducted in the way the Legislature directed. Such a
determination, especially if by the U.S. Supreme Court, might not come until much
later, even after the electors must vote on December 14. So the prudent thing
would be for the Legislature to at least vote an alternative slate of electors as

a backup, and for the Trump-Pence electors to cast electoral votes and send them
to D.C. on December 14. This would preserve the ability of Trump and Pence to
benefit from an eventual U.S. Supreme Court ruling that the Wisconsin election
was held in violation of Article Il, so that the certification of Biden and Harris as the
winners is constitutionally invalid. In that event, the only electoral votes validly
before Congress would be the Trump-Pence slate.

What | like about this setup is that there would be no effort to get the Legislature to
override the will of the people. The Legislature would merely active proactively, to
fill a possible vacuum that might end up existing, if a court later rules that the
election itself violated Article Il. For the Legislature not to act in this way would
create the risk that on January 6, Wisconsin would be unrepresented in the
Electoral College, because there would be no valid electoral votes to be counted.

The above is very, very rough, but | wanted to get it out to you asap for your
consideration, as it may bear on how the "Democracy in the Park" and "indefinitely
confined" points are developed.
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1/16/24, 2:05 PM
Ken

From: Judge Troupis _@gmail.com>

Sent: Monday, November 23, 2020 9:21 AM
To: Joe Olson michaelbest.com>; Dan Kelly Dwisgop.org>; Kenneth
Chesebro msn.com>; George Burnett )|cojlaw.com>

Subject: Democracy in the park

18000 votes were cast at Democracy in the park. We want to argue to toss
them. City Attorney will set exact #. We argue against counting tomorrow.

Joe, please circulate all our arguments and background. Please set 11:30 for a
call Joe.

Jim

Sent from my iPhone
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SUBJECT: Re: Democracy in the park

FROM: Judge Troupis gmail.com>

TO: Dan Kelly wisgop.org>

CC: Kenneth Chesebro mmsn.com>, 'mmichaelbest.com" mmichaelbes‘[.com>, George

Burnett <-@lcojlaw.com>
DATE: 11/24/2020 14:58

1 COMPLETELY AGREE WITH DAN'S COMMENTS!

THE OTHER CLAIMS ARE BACKGROUND NOISE AND WILL NOT BE IN THE ULTIMATELY REQUEST FOR
REVIEW. 1 DO THINK WE MUST INCLUDE SOMETHING THAT INCORPORATES KEN'S ANALYSIS ON
TIMING SO THAT WE ARE NOT ASKING THE COURT TO RULE ANY FASTER THAN IT MUST. I BELIEVE
THE COURT CAN BUY TIME BY ORDERING THE APPOINTMENT OF TWO SETS OF ELECTORS BY ?
DATE. OTHER THAN THAT, TO RELIEVE SOME IMMEDIATE PRESSURE, THE PETITION MUST BE VERY
PRECISE AND VERY NARROW..

TODAY I FINALLY GOT A CHANCE TO REVIEW WHAT WE HAVE, AND WHILE THE CLAIMS WE
EMPHASIZE MAY BE SOMEWHAT DIFFERENT, THE IDEA DAN SAYS APPEARS TO BE THE RULE IN
THOSE DRAFTS.

BE ASSURED THIS IS NO PR STUNT. THESE ARE DEADLY SERIOUS ISSUES THAT HAVE EVADED COURT
REVIEW FOR FAR TOO LONG.

JIM

On Tue, Nov 24, 2020 at 12:53 PM Dan Kelly <-@w_isggp&rg> wrote:
Just a few framing thoughts about this and related allegations. If you plan to file the appeal in circuit court, there
may be some value in adding a bunch of allegations that don’t actually add up to a legal violation. Not my style of
litigation, but I understand the strategy. But if you really want the Wisconsin Supreme Court to look at this case, this
is counter-productive. The SCOW will not pick through a tangle of allegations and sort out the ones with legal
merit. In fact, potpourri pleadings are, as a rule, rejected — by both liberal and conservative justices. The SCOW
exists for the purpose of authoritatively declaring the law on specific and discrete legal issues. If you ask it to do
anything other than that, it will almost certainly choose not to accept your petition.

That also answers, at least in part, Jim’s question about getting the SCOW to at least declare what the law is on these
issues, even if it is not going to grant the relief requested. For the rest of the answer, let’s start with the understanding
that the appeal to circuit court following the recount is, if not expressly described as such, functionally a certiorari
review. The court does need to make legal conclusions, and that could at least be a hook on which to ask the SCOW
to declare the law on the issues raised during the recount. So I suppose you could ask for declaratory relief in the
alternative, but I think there are two reasons this would make it less likely that the SCOW would even be interested
in considering the case.

First, the sole purpose of the review is to determine whether to affirm the ballot count. So a declaration of the law
that has no impact on resolving the issue before it will be of little interest to the SCOW because it is outside the scope
of the appeal. Consequently, a request for declaratory relief would be seen as a request for an advisory opinion,
which the SCOW will not grant.

Second, if the court accepts an OA petition under a compressed timeframe, it will never do more than is absolutely
required to resolve the matter at hand. The court is institutionally allergic to anything more, as it should be. This is
miles away from a circuit court in which a snap decision cannot affect more than the case in front of it. The SCOW
understands and takes seriously the proposition that its opinions are to last for the ages, and so it is extraordinarily
reluctant to decide anything more than it absolutely must without a full briefing schedule, oral argument, and the time
necessary for the members to conclude they aren’t making a rushed and incorrect ruling.

On a broader note, I think you need to decide whether the primary purpose of this petition is for its PR value or is
instead for the purpose of obtaining relief based on a meritorious legal claim. Ifit is the first, it makes sense to load
it up with all manner of allegations about the messiness of the election, even when you aren’t claiming the messiness
violated a legal requirement. But if that is the case, I recommend in the strongest possible terms that you not file it.
If, on the other hand, the primary purpose of the petition is to obtain relief on a meritorious legal claim, then the
petition must be stripped of everything that does not address that meritorious legal claim. I cannot even begin to tell

TROUPIS 008987
file:///F:/users/MMF/1-CLIENTS/Troupis, %20Jim%2025044.0000/PrintCache/Trump%20Recount-002%20(1)/20201124-145825-0000452-judgetroupis... ~ 1/6



1/16/24, 2:05 PM

you how many petition conferences we had in which we rejected petitions (whether OA, bypass, or review)
specifically because the background was messy.

Dan.

Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 10:17 PM, Kenneth Chesebro <-@msn.com> wrote:

Well, I'm not suggesting it's an independent legal violation, but it adds to the sense that the Democracy
in the Park events were a partisan affair, with clerks working hand in glove with Dem operatives.

One thing I'm wondering: has a conscious decision been made to avoid articulating a federal-law
objection under Article Il, alleging that there was such a departure, in the election and counting, from
the ordinary process for holding an election, under Wisconsin statutes, that the election wasn't held in
the "manner" prescribed by the Legislature?

| can see how such a federal-law violation could arise later on, as it did in 2000, when Rehnquist, Scalia
& Thomas opined that the Florida Supreme Court had violated Article Il by warping the state statutes
involved. So | can see this as a possible objection to a WI Supreme Court decision ruling against us.

But can't a federal-law objection also be raised at this juncture? At minimum, alleging it might help alert
the Legislature that it should consider the option of naming an alternative, perhaps conditional, slate of
electors, in case a court later holds that no slate of electors can be named based on the Nov. 3 vote,
because the election wasn't held in the manner the Legislature directed.

| haven't studied the PA litigation in detail, but apparently this theory was raised there as early as June.
See this complaint, starting at para. 33:
https://www.brennancenter.org/sites/default/files/2020-07/Trump%20Complaint.pdf

| can see upsides and possible downsides to alleging federal-law violations, and | recognize that claiming a
federal-law violation may seem quite a stretch. I'm flagging this to be sure it's not overlooked.

Ken

From: Dan Kelly .@Lisggmp

Sent: Monday, November 23, 2020 5:29 PM

To: Kenneth Chesebro msn.com>

Cc: Judge Troupis _gmail.com>;-@michaelbest.com-@michaelbest.com>; George
Burnett )lcojlaw.com>

Subject: Re: Democracy in the park

What would be the basis?

Daniel Kelly
Special Counsel
Republican Party of Wisconsin
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On Nov 23, 2020, at 12:28 PM, Kenneth Chesebro nmsn.com> wrote:

Will we be objecting to Democracy in the Park being funded with private funds donated by rich
leftists?

Get Outlook for iOS

From: Dan Kelly <-@Lisggwg>

Sent: Monday, November 23, 2020 12:31:21 PM
To: Kenneth Chesebro msn.com>

Cc: Judge Troupis
_gmail.com>;-@michaelbest.com <_@michae|best.com>; George
Burnett )|cojlaw.com>

Subject: Re: Democracy in the park

For the following reasons, | think it would be good to slow up on the rush towards challenging
the “Democracy in the Park” ballots.

1. There is no functional or legal distinction between Democracy in the Parks (DP) and drop
boxes, with the possible exception that with DP an election inspector receives them directly, and
with drop boxes, they are fetched by clerk’s office employees or election inspectors.

2. Both the RPW and RNC took the position in DNC v. Bostleman that drop boxes are perfectly
legal.

3. Neither DP nor drop boxes constituted illegal early in-person absentee voting. Section
6.855 governs that activity, the key distinctive of which is that the elector can receive a ballot at
that site, immediately vote it, and tender it to an employee of the clerk’s office. Ballots were not
available at the DP event, nor obviously were they available at drop boxes.

4. Keep in mind that voting in Wisconsin started sometime around September 17, much earlier
than the alternate sites authorized by 6.855. That'’s the date clerks started mailing out absentee
ballots to those who had a request on file. As soon as the person received the ballot, he could
vote it and either take it to the clerk’s office or mail it in. Consequently, the question with
respect to DP and drop boxes is whether they function as an extension of the clerk’s office. The
drop boxes are installed by the clerk’s office, so there’s a decent argument there, but not
dispositive. With respect to DP, the argument is much stronger — the election inspectors
collected the ballots and then they were transported directly to the clerk’s office. There is no
statutory ban against ballot harvesting in Wisconsin, this does not appear to violate the law.

5. The alternate sites are not overflow sites. They are alternative sites. If the municipality
designates such sites, it may no longer conduct any voting activity at the clerk’s office.

6. The location of the alternate sites is unlikely to have any legal significance. Originally, the
proximity to the clerk’s office was required because it was conceived of as a single location, and
keeping it close to the clerk’s office would reduce inconvenience. However, the statute was
subsequently amended so that the municipality could set up multiple alternate sites. | don’t
know if the proximity requirement now has any practical effect, but | am quite certain that no
court will invalidate a single ballot because the alternate site is not sufficiently proximate to the
clerk’s office.

| don’t believe there is any statutory authorization for DP or drop boxes, but nor do | see any
statutory prohibition.

Dan.

Daniel Kelly
Special Counsel

Republican Party of Wisconsin
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On Nov 23, 2020, at 10:07 AM, Kenneth Chesebro ”msn.com>
wrote:

PRIVILEGED AND CONFIDENTIAL ATTORNEY WORK PRODUCT
Hi, Jim,

Regarding "Democracy in the Park," and the matter of "indefinitely confined"
voters, a quick thought -- one related to a memo I'm currently working on,
explaining the legitimacy, indeed, the necessity, of the Legislature appointing an
alternative slate of electors, ideally by December 8.

In some ways, the ballot harvesting in the parks, and the "indefinitely confined"
scam, are more vulnerable to Article Il attack than the point about the absentee
ballot envelopes.

| can imagine a state court, and maybe even the U.S. Supreme Court, saying that
the absentee envelopes could, without totally torturing the meaning of the statute
as it existed before Election Day, be regarded as some sort of "application." |
mean, we have a pretty technical argument, mostly about the chronology of voting
vs. signing the envelope.

But looking back at the Rehnquist opinion in Bush v. Gore (531 U.S. at 114-15),
requiring an examination of state law "as it existed prior to the action of the court,"
reading the statute about how alternative polling locations can be set up, one
would read it as allowing overflow areas near the clerks' office, not as allowing
clerks to join in league with nonprofits and Dem activists to host voting fairs, with
free food, etc., in parks. It's absurd to think that the Legislature meant to permit the
clerks to participate in such ballot-harvesting operations. | mean, the summary
Joe just sent around re the legal violations is mind-boggling!

Maybe even worse, one could never read the statute allowing people too sick and
homebound to obtain a photo i.d., and/or to upload it to the internet, as authorizing
election officials to allow 100s of thousands of able-bodied people to vote on this
basis, just to avoid the voter-id requirement.

It seems to me that if a factual record on these points can be developed, if you
look in combination at all the problems with this election -- the # of ballots affected
by these two points, plus all those involved with the envelopes -- it can fairly be
said that the presidential election in Wisconsin was NOT held "in such
Manner as the Legislature thereof" directed, thus violating Article II.

The point here is that the Bush v. Gore Rehnquist analysis for three justices
doesn't only apply to thecounting of votes (there, Florida came up with novel ways
of conducting the recount which could not be squared with the statutes on the
books), right? It also applies to how the election was conducted on and prior to
Election Day. And here it was conducted, by Dem officials who were desperate to
ramp up Dem voter turnout, in ways that cannot possibly be squared with
Wisconsin statutes.

So assume we show that the Wisconsin Legislature delegated to election officials
the power to allow Wisconsin citizens to appoint the electors, but the

officials failed to carry out the election in the manner they were directed to do it.
What's the solution?

Well, if courts can cleanly fix errors by throwing out ballots, like with the absentee
envelopes, and the person who challenged the election ends up ahead, then the
courts can fix the problem by certifying the challenger as the winner. That's the

ideal result in Wisconsin, and it looks like we have a good chance of achieving it.
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But, if courts can't cleanly fix the errors in that way (for example, assume we lose
on the absentee envelope legal issue, and all we have are factually murkier
objections to ballot harvesting and "indefinitely confined"), then the Legislature
should decree that the voters of Wisconsin, due to malfeasance by election
officials, have FAILED TO MAKE A CHOICE in the manner directed by the
Legislature which delegated the appointment process to voters.

In that event, contrary to the view of the Wisconsin Legislative Reference Bureau,
it seems clear that Wisconsin can appoint electors. The Bureau has overlooked 3
U.S.C. Sect. 2, captioned "Failure to make choice on prescribed day":

Whenever any State has held an election for the purpose of choosing
electors, and has failed to make a choice on the day prescribed by law,
the electors may be appointed on a subsequent day in such a manner as
the legislature of such State may direct.

On this view, if we can show that election officials in Wisconsin, in a material way,
failed to carry out the presidential election in the "Manner" that the Legislature
"direct[ed]," as the Legislature was authorized by Art. |l to insist on, then it means
that the citizens of Wisconsin "failed to make a choice" on Election Day, and the
Legislature is free to appoint electors.

Doing so doesn't disenfranchise voters. It's clear that citizens have no right to vote
for president. And it's clear that if a Legislatures chooses to let citizens vote for
president, the voting has to be done in the manner the Legislature directed -- not in
some other manner, manipulated by a particular political party for partisan
advantage. So it logically follows that partisan election officials go too far over the
line, the election just doesn't count.

Of course, we don't currently know whether courts will ultimately rule that the
election was not conducted in the way the Legislature directed. Such a
determination, especially if by the U.S. Supreme Court, might not come until much
later, even after the electors must vote on December 14. So the prudent thing
would be for the Legislature to at least vote an alternative slate of electors as

a backup, and for the Trump-Pence electors to cast electoral votes and send them
to D.C. on December 14. This would preserve the ability of Trump and Pence to
benefit from an eventual U.S. Supreme Court ruling that the Wisconsin election
was held in violation of Article I, so that the certification of Biden and Harris as the
winners is constitutionally invalid. In that event, the only electoral votes validly
before Congress would be the Trump-Pence slate.

What | like about this setup is that there would be no effort to get the Legislature to
override the will of the people. The Legislature would merely active proactively, to
fill a possible vacuum that might end up existing, if a court later rules that the
election itself violated Article II. For the Legislature not to act in this way would
create the risk that on January 6, Wisconsin would be unrepresented in the
Electoral College, because there would be no valid electoral votes to be counted.

The above is very, very rough, but | wanted to get it out to you asap for your
consideration, as it may bear on how the "Democracy in the Park" and "indefinitely
confined" points are developed.

Ken

From: Judge Troupis <_@_gmai|.com>

Sent: Monday, November 23, 2020 9:21 AM
To: Joe Olson michaelbest.com>; Dan Kelly )wisgop.org>; Kenneth
Chesebro msn.com>; George Burnett )|cojlaw.com>

Subject: Democracy in the park
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18000 votes were cast at Democracy in the park. We want to argue to toss
them. City Attorney will set exact #. We argue against counting tomorrow.
Joe, please circulate all our arguments and background. Please set 11:30 for a

call Joe.
Jim

Sent from my iPhone
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SUBJECT: RE: Democrac
FROM: George Burnett
TO: Judge Troupis
CC: Kenneth Chesebro
Icojlaw.com>
DATE: 11/24/2020 15:26

in the park

Icojlaw.com>

gmail.com>, Dan Kelly <-@wisg0p.org>

msn.com>, '_@michaelbest.com" <-@michaelbest.com>, "Kurt A. Goehre"
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I believe whatever approach taken merits further and serious discussion. Just as Dan doubts the Court will take up a
petition that presents a scattergun approach to the issues, I doubt the court will take up one that advances a technical
interpretation of the statutes and omits all mention of the unfairness underlying this election.

We must give the Court reason to believe the results of this election are wrong—or at least the process was unfair and
likely tainted the result. Democracy in the Park, and the tactics that increased indefinitely confined voters two to three
fold for no reason other than to avoid voter ID leave that impression. Our statutory argument that in person voting must
be preceded by an application does not, even if that is what the written law requires. It is hard to say that a voter
presenting in person to the clerk’s office asking for a ballot has not applied, especially when they eventually sign a
witnessed envelope containing the ballot.

Like it or not, our audience is both judges and the public. Even more, there are only four justices we can possibly
persuade. An argument that has no appeal to the public will not compel our Court to act. Any petition must
demonstrate the unfair aspects of this election, whether or not we can ultimately demonstrate that unfairness translated
into a specific number of votes. No matter how correct, lawyerly arguments alone will not carry the day.

From: Judge Troupis -ngail.com>
Sent: Tuesday, November 24, 2020 2:58 PM

To: Dan Kelly wisgop.org>

Cc: Kenneth Chesebro ﬂﬂmsn.comx‘ﬂmichaelbest.com; George Burnett ll)lcojlaw.com>
Subject: Re: Democracy in the park

1 COMPLETELY AGREE WITH DAN'S COMMENTS!

THE OTHER CLAIMS ARE BACKGROUND NOISE AND WILL NOT BE IN THE ULTIMATELY REQUEST FOR
REVIEW. I DO THINK WE MUST INCLUDE SOMETHING THAT INCORPORATES KEN'S ANALY SIS ON
TIMING SO THAT WE ARE NOT ASKING THE COURT TO RULE ANY FASTER THAN IT MUST. I BELIEVE
THE COURT CAN BUY TIME BY ORDERING THE APPOINTMENT OF TWO SETS OF ELECTORS BY ? DATE.
OTHER THAN THAT, TO RELIEVE SOME IMMEDIATE PRESSURE, THE PETITION MUST BE VERY
PRECISE AND VERY NARROW..

TODAY I FINALLY GOT A CHANCE TO REVIEW WHAT WE HAVE, AND WHILE THE CLAIMS WE
EMPHASIZE MAY BE SOMEWHAT DIFFERENT, THE IDEA DAN SAYS APPEARS TO BE THE RULE IN
THOSE DRAFTS.

BE ASSURED THIS IS NO PR STUNT. THESE ARE DEADLY SERIOUS ISSUES THAT HAVE EVADED COURT
REVIEW FOR FAR TOO LONG.

JIIM

On Tue, Nov 24, 2020 at 12:53 PM Dan Kelly <-@w_isggp._org> wrote:

Just a few framing thoughts about this and related allegations. If you plan to file the appeal in circuit court, there
may be some value in adding a bunch of allegations that don’t actually add up to a legal violation. Not my style of
litigation, but I understand the strategy. But if you really want the Wisconsin Supreme Court to look at this case, this
is counter-productive. The SCOW will not pick through a tangle of allegations and sort out the ones with legal
merit. In fact, potpourri pleadings are, as a rule, rejected — by both liberal and conservative justices. The SCOW
exists for the purpose of authoritatively declaring the law on specific and discrete legal issues. If you ask it to do
anything other than that, it will almost certainly choose not to accept your petition.

That also answers, at least in part, Jim’s question about getting the SCOW to at least declare what the law is on these
issues, even if it is not going to grant the relief requested. For the rest of the answer, let’s start with the understanding
that the appeal to circuit court following the recount is, if not expressly described as such, functionally a certiorari
review. The court does need to make legal conclusions, and that could at least be a hook on which to ask the SCOW
to declare the law on the issues raised during the recount. So I suppose you could ask for declaratory relief in the
alternative, but I think there are two reasons this would make it less likely that the SCOW would even be interested in
considering the case.

First, the sole purpose of the review is to determine whether to affirm the ballot count. So a declaration of the law
that has no impact on resolving the issue before it will be of little interest to the SCOW because it is outside the scope
of the appeal. Consequently, a request for declaratory relief would be seen as a request for an advisory opinion,
which the SCOW will not grant.
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Second, if the court accepts an OA petition under a compressed timeframe, it will never do more than is absolutely
required to resolve the matter at hand. The court is institutionally allergic to anything more, as it should be. This is
miles away from a circuit court in which a snap decision cannot affect more than the case in front of it. The SCOW
understands and takes seriously the proposition that its opinions are to last for the ages, and so it is extraordinarily
reluctant to decide anything more than it absolutely must without a full briefing schedule, oral argument, and the time
necessary for the members to conclude they aren’t making a rushed and incorrect ruling.

On a broader note, I think you need to decide whether the primary purpose of this petition is for its PR value or is
instead for the purpose of obtaining relief based on a meritorious legal claim. If it is the first, it makes sense to load it
up with all manner of allegations about the messiness of the election, even when you aren’t claiming the messiness
violated a legal requirement. But if that is the case, I recommend in the strongest possible terms that you not file it.
If, on the other hand, the primary purpose of the petition is to obtain relief on a meritorious legal claim, then the
petition must be stripped of everything that does not address that meritorious legal claim. I cannot even begin to tell
you how many petition conferences we had in which we rejected petitions (whether OA, bypass, or review)
specifically because the background was messy.

Dan.

Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 10:17 PM, Kenneth Chesebro <-@msn.com> wrote:

Well, I'm not suggesting it's an independent legal violation, but it adds to the sense that the Democracy
in the Park events were a partisan affair, with clerks working hand in glove with Dem operatives.

One thing I'm wondering: has a conscious decision been made to avoid articulating a federal-law
objection under Article Il, alleging that there was such a departure, in the election and counting, from
the ordinary process for holding an election, under Wisconsin statutes, that the election wasn't held in
the "manner" prescribed by the Legislature?

| can see how such a federal-law violation could arise later on, as it did in 2000, when Rehnquist, Scalia
& Thomas opined that the Florida Supreme Court had violated Article Il by warping the state statutes
involved. So | can see this as a possible objection to a WI Supreme Court decision ruling against us.

But can't a federal-law objection also be raised at this juncture? At minimum, alleging it might help alert
the Legislature that it should consider the option of naming an alternative, perhaps conditional, slate of
electors, in case a court later holds that no slate of electors can be named based on the Nov. 3 vote,
because the election wasn't held in the manner the Legislature directed.

| haven't studied the PA litigation in detail, but apparently this theory was raised there as early as June.
See this complaint, starting at para. 33:
https://www.brennancenter.org/sites/default/files/2020-07/Trump%20Complaint.pdf

| can see upsides and possible downsides to alleging federal-law violations, and | recognize that claiming a
federal-law violation may seem quite a stretch. I'm flagging this to be sure it's not overlooked.

Ken

From: Dan Kelly 'ﬁiisggwp

Sent: Monday, November 23, 2020 5:29 PM

To: Kenneth Chesebro msn.com>

Cc: Judge Troupis _gmail.c0m>;-@michaelbest.com<-@michaelbest.com>; George
Burnett )Icojlaw.com>

Subject: Re: Democracy in the park
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What would be the basis?

Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 12:28 PM, Kenneth Chesebro _@msn.com> wrote:

Will we be objecting to Democracy in the Park being funded with private funds donated by rich
leftists?

Get Outlook for iOS

From: Dan Kelly lz)w_isggwp

Sent: Monday, November 23, 2020 12:31:21 PM
To: Kenneth Chesebro msn.com>

Cc: Judge Troupis
q@_gmail.comxmmichaelbest.com lbmichaelbest.com>; George
Burnett

)lcojlaw.com>
Subject: Re: Democracy in the park

For the following reasons, | think it would be good to slow up on the rush towards challenging
the “Democracy in the Park” ballots.

1. There is no functional or legal distinction between Democracy in the Parks (DP) and drop
boxes, with the possible exception that with DP an election inspector receives them directly, and
with drop boxes, they are fetched by clerk’s office employees or election inspectors.

2. Both the RPW and RNC took the position in DNC v. Bostleman that drop boxes are perfectly
legal.

3. Neither DP nor drop boxes constituted illegal early in-person absentee voting. Section 6.855
governs that activity, the key distinctive of which is that the elector can receive a ballot at that
site, immediately vote it, and tender it to an employee of the clerk’s office. Ballots were not
available at the DP event, nor obviously were they available at drop boxes.

4. Keep in mind that voting in Wisconsin started sometime around September 17, much earlier
than the alternate sites authorized by 6.855. That's the date clerks started mailing out absentee
ballots to those who had a request on file. As soon as the person received the ballot, he could
vote it and either take it to the clerk’s office or mail it in. Consequently, the question with respect
to DP and drop boxes is whether they function as an extension of the clerk’s office. The drop
boxes are installed by the clerk’s office, so there’s a decent argument there, but not dispositive.
With respect to DP, the argument is much stronger — the election inspectors collected the
ballots and then they were transported directly to the clerk’s office. There is no statutory ban
against ballot harvesting in Wisconsin, this does not appear to violate the law.

5. The alternate sites are not overflow sites. They are alternative sites. If the municipality
designates such sites, it may no longer conduct any voting activity at the clerk’s office.

6. The location of the alternate sites is unlikely to have any legal significance. Originally, the
proximity to the clerk’s office was required because it was conceived of as a single location, and
keeping it close to the clerk’s office would reduce inconvenience. However, the statute was
subsequently amended so that the municipality could set up multiple alternate sites. | don’t
know if the proximity requirement now has any practical effect, but | am quite certain that no
court will invalidate a single ballot because the alternate site is not sufficiently proximate to the
clerk’s office.

| don’t believe there is any statutory authorization for DP or drop boxes, but nor do | see any
statutory prohibition.

Dan.
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Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 10:07 AM, Kenneth Chesebro <_@msn.com>
wrote:

PRIVILEGED AND CONFIDENTIAL ATTORNEY WORK PRODUCT
Hi, Jim,

Regarding "Democracy in the Park," and the matter of "indefinitely confined"
voters, a quick thought -- one related to a memo I'm currently working on,
explaining the legitimacy, indeed, the necessity, of the Legislature appointing an
alternative slate of electors, ideally by December 8.

In some ways, the ballot harvesting in the parks, and the "indefinitely confined"
scam, are more vulnerable to Article Il attack than the point about the absentee
ballot envelopes.

| can imagine a state court, and maybe even the U.S. Supreme Court, saying that
the absentee envelopes could, without totally torturing the meaning of the statute
as it existed before Election Day, be regarded as some sort of "application." |
mean, we have a pretty technical argument, mostly about the chronology of voting
vs. signing the envelope.

But looking back at the Rehnquist opinion in Bush v. Gore (531 U.S. at 114-15),
requiring an examination of state law "as it existed prior to the action of the court,"
reading the statute about how alternative polling locations can be set up, one
would read it as allowing overflow areas near the clerks' office, not as allowing
clerks to join in league with nonprofits and Dem activists to host voting fairs, with
free food, etc., in parks. It's absurd to think that the Legislature meant to permit the
clerks to participate in such ballot-harvesting operations. | mean, the summary
Joe just sent around re the legal violations is mind-boggling!

Maybe even worse, one could never read the statute allowing people too sick and
homebound to obtain a photo i.d., and/or to upload it to the internet, as authorizing
election officials to allow 100s of thousands of able-bodied people to vote on this
basis, just to avoid the voter-id requirement.

It seems to me that if a factual record on these points can be developed, if you look
in combination at all the problems with this election -- the # of ballots affected by
these two points, plus all those involved with the envelopes -- it can fairly be said
that the presidential election in Wisconsin was NOT held "in such Manner as
the Legislature thereof" directed, thus violating Article II.

The point here is that the Bush v. Gore Rehnquist analysis for three justices
doesn't only apply to thecounting of votes (there, Florida came up with novel ways
of conducting the recount which could not be squared with the statutes on the
books), right? It also applies to how the election was conducted on and prior to
Election Day. And here it was conducted, by Dem officials who were desperate to
ramp up Dem voter turnout, in ways that cannot possibly be squared with
Wisconsin statutes.

So assume we show that the Wisconsin Legislature delegated to election officials
the power to allow Wisconsin citizens to appoint the electors, but the

officials failed to carry out the election in the manner they were directed to do it.
What's the solution?
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Well, if courts can cleanly fix errors by throwing out ballots, like with the absentee
envelopes, and the person who challenged the election ends up ahead, then the
courts can fix the problem by certifying the challenger as the winner. That's the

ideal result in Wisconsin, and it looks like we have a good chance of achieving it.

But, if courts can't cleanly fix the errors in that way (for example, assume we lose
on the absentee envelope legal issue, and all we have are factually murkier
objections to ballot harvesting and "indefinitely confined"), then the Legislature
should decree that the voters of Wisconsin, due to malfeasance by election
officials, have FAILED TO MAKE A CHOICE in the manner directed by the
Legislature which delegated the appointment process to voters.

In that event, contrary to the view of the Wisconsin Legislative Reference Bureau,
it seems clear that Wisconsin can appoint electors. The Bureau has overlooked 3
U.S.C. Sect. 2, captioned "Failure to make choice on prescribed day":

Whenever any State has held an election for the purpose of choosing
electors, and has failed to make a choice on the day prescribed by law,
the electors may be appointed on a subsequent day in such a manner as
the legislature of such State may direct.

On this view, if we can show that election officials in Wisconsin, in a material way,
failed to carry out the presidential election in the "Manner" that the Legislature
"direct[ed]," as the Legislature was authorized by Art. Il to insist on, then it means
that the citizens of Wisconsin "failed to make a choice" on Election Day, and the
Legislature is free to appoint electors.

Doing so doesn't disenfranchise voters. It's clear that citizens have no right to vote
for president. And it's clear that if a Legislatures chooses to let citizens vote for
president, the voting has to be done in the manner the Legislature directed -- not in
some other manner, manipulated by a particular political party for partisan
advantage. So it logically follows that partisan election officials go too far over the
line, the election just doesn't count.

Of course, we don't currently know whether courts will ultimately rule that the
election was not conducted in the way the Legislature directed. Such a
determination, especially if by the U.S. Supreme Court, might not come until much
later, even after the electors must vote on December 14. So the prudent thing
would be for the Legislature to at least vote an alternative slate of electors as

a backup, and for the Trump-Pence electors to cast electoral votes and send them
to D.C. on December 14. This would preserve the ability of Trump and Pence to
benefit from an eventual U.S. Supreme Court ruling that the Wisconsin election
was held in violation of Article Il, so that the certification of Biden and Harris as the
winners is constitutionally invalid. In that event, the only electoral votes validly
before Congress would be the Trump-Pence slate.

What | like about this setup is that there would be no effort to get the Legislature to
override the will of the people. The Legislature would merely active proactively, to
fill a possible vacuum that might end up existing, if a court later rules that the
election itself violated Article II. For the Legislature not to act in this way would
create the risk that on January 6, Wisconsin would be unrepresented in the
Electoral College, because there would be no valid electoral votes to be counted.

The above is very, very rough, but | wanted to get it out to you asap for your
consideration, as it may bear on how the "Democracy in the Park" and "indefinitely
confined" points are developed.

Ken

From: Judge Troupis ‘gmail.com>

Sent: Monday, November 23, 2020 9:21 AM
To: Joe Olson <-@michaelbest.com>; Dan Kelly .Mggp._org>; Kenneth
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Chesebro ‘msn.com>; George Burnett mmjlaw.com>

Subject: Democracy in the park

18000 votes were cast at Democracy in the park. We want to argue to toss
them. City Attorney will set exact #. We argue against counting tomorrow.

Joe, please circulate all our arguments and background. Please set 11:30 for a
call Joe.

Jim

Sent from my iPhone

This email has been scanned for spam and viruses by Proofpoint Essentials. Click here to report this email as spam.
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SUBJECT: Re: Democracy in the park

FROM: Kenneth Chesebro wmsn.com>

TO: George Burnett mlcojlaw.com>, Judge Troupis mgmail.com>, Dan Kelly
wisgop.org>

cC:' michaelbest.com" <mmichaelbest.com>, "Kurt A. Goehre" <mlcojlaw.com>

DATE: 11/24/2020 15:42

George raises a valid concern.

One possible way to balance between his and Dan’s concerns would be to have the material on the grave concerns
among the public re the legitimacy of the election appear at the end of the petition, under a heading about the
importance of granting review.

The idea being that though petitioners have narrowly focused on clear legal issues that are outcome determinative, and
worthy of review even considered in isolation, review is doubly warranted to ensure the public knows that complaints
about the election have been carefully examined. I.e., even justices inclined to rule vs us should see the value of review
given the heated concerns about the fairness of this election.

Jim, no need to ask the court to order 2 slates of electors. The Trump-Pence electors have it within their power to meet
and cast their votes on Dec 14, which they should do as long as there’s any chance a court, or the Legislature, will later
side with them I, by Jan 6. I will forward more info on that. The Trump-Pence electors should do that in all contested
states.

Get Outlook for i10S

From: George Burnett <.@Icoj|aw.com>
Sent: Tuesday, November 24, 2020 4:26:32 PM

To: Judge Troupis mail.com>; Dan Kell .@wisgop.org>

Cc: Kenneth Chesebro msn.com>; i@michaelbest.com michaelbest.com>; Kurt A. Goehre
Icojlaw.com>

Subject: RE: Democracy in the park

I believe whatever approach taken merits further and serious discussion. Just as Dan doubts the Court will take up a
petition that presents a scattergun approach to the issues, [ doubt the court will take up one that advances a technical
interpretation of the statutes and omits all mention of the unfairness underlying this election.

We must give the Court reason to believe the results of this election are wrong—or at least the process was unfair and
likely tainted the result. Democracy in the Park, and the tactics that increased indefinitely confined voters two to three
fold for no reason other than to avoid voter ID leave that impression. Our statutory argument that in person voting must
be preceded by an application does not, even if that is what the written law requires. It is hard to say that a voter
presenting in person to the clerk’s office asking for a ballot has not applied, especially when they eventually sign a
witnessed envelope containing the ballot.

Like it or not, our audience is both judges and the public. Even more, there are only four justices we can possibly
persuade. An argument that has no appeal to the public will not compel our Court to act. Any petition must
demonstrate the unfair aspects of this election, whether or not we can ultimately demonstrate that unfairness translated
into a specific number of votes. No matter how correct, lawyerly arguments alone will not carry the day.

From: Judge Troupis gmail.com>
Sent: Tuesday, November 24, 2020 2:58 PM

To: Dan Kelly wisgop.org>

Cc: Kenneth Chesebro ﬁ@msn.comz-@michaelbest.com; George Burnett <.@Icoj|aw.com>
Subject: Re: Democracy in the park

1 COMPLETELY AGREE WITH DAN'S COMMENTS!
THE OTHER CLAIMS ARE BACKGROUND NOISE AND WILL NOT BE IN THE ULTIMATELY REQUEST FOR

REVIEW. 1 DO THINK WE MUST INCLUDE SOMETHING THAT INCORPORATES KEN'S ANI'II%I(J)S{JSI%ISSO&I)QOOI
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TIMING SO THAT WE ARE NOT ASKING THE COURT TO RULE ANY FASTER THAN IT MUST. I BELIEVE
THE COURT CAN BUY TIME BY ORDERING THE APPOINTMENT OF TWO SETS OF ELECTORS BY ?
DATE. OTHER THAN THAT, TO RELIEVE SOME IMMEDIATE PRESSURE, THE PETITION MUST BE VERY
PRECISE AND VERY NARROW..

TODAY I FINALLY GOT A CHANCE TO REVIEW WHAT WE HAVE, AND WHILE THE CLAIMS WE
EMPHASIZE MAY BE SOMEWHAT DIFFERENT, THE IDEA DAN SAYS APPEARS TO BE THE RULE IN
THOSE DRAFTS.

BE ASSURED THIS IS NO PR STUNT. THESE ARE DEADLY SERIOUS ISSUES THAT HAVE EVADED COURT
REVIEW FOR FAR TOO LONG.

JIM

On Tue, Nov 24, 2020 at 12:53 PM Dan Kelly <-@w_isg(_)p._org> wrote:

Just a few framing thoughts about this and related allegations. If you plan to file the appeal in circuit court, there
may be some value in adding a bunch of allegations that don’t actually add up to a legal violation. Not my style of
litigation, but I understand the strategy. But if you really want the Wisconsin Supreme Court to look at this case, this
is counter-productive. The SCOW will not pick through a tangle of allegations and sort out the ones with legal
merit. In fact, potpourri pleadings are, as a rule, rejected — by both liberal and conservative justices. The SCOW
exists for the purpose of authoritatively declaring the law on specific and discrete legal issues. If you ask it to do
anything other than that, it will almost certainly choose not to accept your petition.

That also answers, at least in part, Jim’s question about getting the SCOW to at least declare what the law is on these
issues, even if it is not going to grant the relief requested. For the rest of the answer, let’s start with the
understanding that the appeal to circuit court following the recount is, if not expressly described as such, functionally
a certiorari review. The court does need to make legal conclusions, and that could at least be a hook on which to ask
the SCOW to declare the law on the issues raised during the recount. So I suppose you could ask for declaratory
relief in the alternative, but I think there are two reasons this would make it less likely that the SCOW would even be
interested in considering the case.

First, the sole purpose of the review is to determine whether to affirm the ballot count. So a declaration of the law
that has no impact on resolving the issue before it will be of little interest to the SCOW because it is outside the
scope of the appeal. Consequently, a request for declaratory relief would be seen as a request for an advisory
opinion, which the SCOW will not grant.

Second, if the court accepts an OA petition under a compressed timeframe, it will never do more than is absolutely
required to resolve the matter at hand. The court is institutionally allergic to anything more, as it should be. This is
miles away from a circuit court in which a snap decision cannot affect more than the case in front of it. The SCOW
understands and takes seriously the proposition that its opinions are to last for the ages, and so it is extraordinarily
reluctant to decide anything more than it absolutely must without a full briefing schedule, oral argument, and the time
necessary for the members to conclude they aren’t making a rushed and incorrect ruling.

On a broader note, I think you need to decide whether the primary purpose of this petition is for its PR value or is
instead for the purpose of obtaining relief based on a meritorious legal claim. If it is the first, it makes sense to load
it up with all manner of allegations about the messiness of the election, even when you aren’t claiming the messiness
violated a legal requirement. But if that is the case, [ recommend in the strongest possible terms that you not file it.
If, on the other hand, the primary purpose of the petition is to obtain relief on a meritorious legal claim, then the
petition must be stripped of everything that does not address that meritorious legal claim. I cannot even begin to tell
you how many petition conferences we had in which we rejected petitions (whether OA, bypass, or review)
specifically because the background was messy.

Dan.

Daniel Kelly
Special Counsel
Republican Party of Wisconsin
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On Nov 23, 2020, at 10:17 PM, Kenneth Chesebro <-@msn.com> wrote:

Well, I'm not suggesting it's an independent legal violation, but it adds to the sense that the Democracy
in the Park events were a partisan affair, with clerks working hand in glove with Dem operatives.

One thing I'm wondering: has a conscious decision been made to avoid articulating a federal-law
objection under Article ll, alleging that there was such a departure, in the election and counting, from
the ordinary process for holding an election, under Wisconsin statutes, that the election wasn't held in
the "manner" prescribed by the Legislature?

| can see how such a federal-law violation could arise later on, as it did in 2000, when Rehnquist, Scalia
& Thomas opined that the Florida Supreme Court had violated Article Il by warping the state statutes
involved. So | can see this as a possible objection to a WI Supreme Court decision ruling against us.

But can't a federal-law objection also be raised at this juncture? At minimum, alleging it might help alert
the Legislature that it should consider the option of naming an alternative, perhaps conditional, slate of
electors, in case a court later holds that no slate of electors can be named based on the Nov. 3 vote,
because the election wasn't held in the manner the Legislature directed.

| haven't studied the PA litigation in detail, but apparently this theory was raised there as early as June.
See this complaint, starting at para. 33:
https://www.brennancenter.org/sites/default/files/2020-07/Trump%20Complaint.pdf

| can see upsides and possible downsides to alleging federal-law violations, and | recognize that claiming a
federal-law violation may seem quite a stretch. I'm flagging this to be sure it's not overlooked.

Ken

From: Dan Kelly .@Lisggp._org>

Sent: Monday, November 23, 2020 5:29 PM

To: Kenneth Chesebro msn.com>

Cc: Judge Troupis _gmail.com>;-@michaelbest.com.@michaelbest.com>; George
Burnett )Icojlaw.com>

Subject: Re: Democracy in the park

What would be the basis?

Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 12:28 PM, Kenneth Chesebro nm> wrote:

Will we be objecting to Democracy in the Park being funded with private funds donated by rich
leftists?

Get Outlook for iOS

From: Dan Kelly .Mggwp

Sent: Monday, November 23, 2020 12:31:21 PM

To: Kenneth Chesebro <_w>
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Cc: Judge Troupis
_gmail.com>;-@michaelbest.com .@michaelbest.com>; George
Burnett )lcojlaw.com>

Subject: Re: Democracy in the park

For the following reasons, | think it would be good to slow up on the rush towards challenging
the “Democracy in the Park” ballots.

1. There is no functional or legal distinction between Democracy in the Parks (DP) and drop
boxes, with the possible exception that with DP an election inspector receives them directly, and
with drop boxes, they are fetched by clerk’s office employees or election inspectors.

2. Both the RPW and RNC took the position in DNC v. Bostleman that drop boxes are perfectly
legal.

3. Neither DP nor drop boxes constituted illegal early in-person absentee voting. Section 6.855
governs that activity, the key distinctive of which is that the elector can receive a ballot at that
site, immediately vote it, and tender it to an employee of the clerk’s office. Ballots were not
available at the DP event, nor obviously were they available at drop boxes.

4. Keep in mind that voting in Wisconsin started sometime around September 17, much earlier
than the alternate sites authorized by 6.855. That's the date clerks started mailing out absentee
ballots to those who had a request on file. As soon as the person received the ballot, he could
vote it and either take it to the clerk’s office or mail it in. Consequently, the question with
respect to DP and drop boxes is whether they function as an extension of the clerk’s office. The
drop boxes are installed by the clerk’s office, so there’s a decent argument there, but not
dispositive. With respect to DP, the argument is much stronger — the election inspectors
collected the ballots and then they were transported directly to the clerk’s office. There is no
statutory ban against ballot harvesting in Wisconsin, this does not appear to violate the law.

5. The alternate sites are not overflow sites. They are alternative sites. If the municipality
designates such sites, it may no longer conduct any voting activity at the clerk’s office.

6. The location of the alternate sites is unlikely to have any legal significance. Originally, the
proximity to the clerk’s office was required because it was conceived of as a single location, and
keeping it close to the clerk’s office would reduce inconvenience. However, the statute was
subsequently amended so that the municipality could set up multiple alternate sites. | don'’t
know if the proximity requirement now has any practical effect, but | am quite certain that no
court will invalidate a single ballot because the alternate site is not sufficiently proximate to the
clerk’s office.

| don’t believe there is any statutory authorization for DP or drop boxes, but nor do | see any
statutory prohibition.

Dan.

Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 10:07 AM, Kenneth Chesebro ”msn.com>
wrote:

PRIVILEGED AND CONFIDENTIAL ATTORNEY WORK PRODUCT

Hi, Jim
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Regarding "Democracy in the Park," and the matter of "indefinitely confined"
voters, a quick thought -- one related to a memo I'm currently working on,
explaining the legitimacy, indeed, the necessity, of the Legislature appointing an
alternative slate of electors, ideally by December 8.

In some ways, the ballot harvesting in the parks, and the "indefinitely confined"
scam, are more vulnerable to Article Il attack than the point about the absentee
ballot envelopes.

| can imagine a state court, and maybe even the U.S. Supreme Court, saying that
the absentee envelopes could, without totally torturing the meaning of the statute
as it existed before Election Day, be regarded as some sort of "application.” |
mean, we have a pretty technical argument, mostly about the chronology of voting
vs. signing the envelope.

But looking back at the Rehnquist opinion in Bush v. Gore (531 U.S. at 114-15),
requiring an examination of state law "as it existed prior to the action of the court,"
reading the statute about how alternative polling locations can be set up, one
would read it as allowing overflow areas near the clerks' office, not as allowing
clerks to join in league with nonprofits and Dem activists to host voting fairs, with
free food, etc., in parks. It's absurd to think that the Legislature meant to permit the
clerks to participate in such ballot-harvesting operations. | mean, the summary
Joe just sent around re the legal violations is mind-boggling!

Maybe even worse, one could never read the statute allowing people too sick and
homebound to obtain a photo i.d., and/or to upload it to the internet, as authorizing
election officials to allow 100s of thousands of able-bodied people to vote on this
basis, just to avoid the voter-id requirement.

It seems to me that if a factual record on these points can be developed, if you
look in combination at all the problems with this election -- the # of ballots affected
by these two points, plus all those involved with the envelopes -- it can fairly be
said that the presidential election in Wisconsin was NOT held "in such
Manner as the Legislature thereof” directed, thus violating Article II.

The point here is that the Bush v. Gore Rehnquist analysis for three justices
doesn't only apply to thecounting of votes (there, Florida came up with novel ways
of conducting the recount which could not be squared with the statutes on the
books), right? It also applies to how the election was conducted on and prior to
Election Day. And here it was conducted, by Dem officials who were desperate to
ramp up Dem voter turnout, in ways that cannot possibly be squared with
Wisconsin statutes.

So assume we show that the Wisconsin Legislature delegated to election officials
the power to allow Wisconsin citizens to appoint the electors, but the

officials failed to carry out the election in the manner they were directed to do it.
What's the solution?

Well, if courts can cleanly fix errors by throwing out ballots, like with the absentee
envelopes, and the person who challenged the election ends up ahead, then the
courts can fix the problem by certifying the challenger as the winner. That's the

ideal result in Wisconsin, and it looks like we have a good chance of achieving it.

But, if courts can't cleanly fix the errors in that way (for example, assume we lose
on the absentee envelope legal issue, and all we have are factually murkier
objections to ballot harvesting and "indefinitely confined"), then the Legislature
should decree that the voters of Wisconsin, due to malfeasance by election
officials, have FAILED TO MAKE A CHOICE in the manner directed by the
Legislature which delegated the appointment process to voters.

In that event, contrary to the view of the Wisconsin Legislative Reference Bureau,
it seems clear that Wisconsin can appoint electors. The Bureau has overlooked 3
U.S.C. Sect. 2, captioned "Failure to make choice on prescribed day":
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Whenever any State has held an election for the purpose of choosing
electors, and has failed to make a choice on the day prescribed by law,
the electors may be appointed on a subsequent day in such a manner as
the legislature of such State may direct.

On this view, if we can show that election officials in Wisconsin, in a material way,
failed to carry out the presidential election in the "Manner" that the Legislature
"direct[ed]," as the Legislature was authorized by Art. |l to insist on, then it means
that the citizens of Wisconsin "failed to make a choice" on Election Day, and the
Legislature is free to appoint electors.

Doing so doesn't disenfranchise voters. It's clear that citizens have no right to vote
for president. And it's clear that if a Legislatures chooses to let citizens vote for
president, the voting has to be done in the manner the Legislature directed -- not in
some other manner, manipulated by a particular political party for partisan
advantage. So it logically follows that partisan election officials go too far over the
line, the election just doesn't count.

Of course, we don't currently know whether courts will ultimately rule that the
election was not conducted in the way the Legislature directed. Such a
determination, especially if by the U.S. Supreme Court, might not come until much
later, even after the electors must vote on December 14. So the prudent thing
would be for the Legislature to at least vote an alternative slate of electors as

a backup, and for the Trump-Pence electors to cast electoral votes and send them
to D.C. on December 14. This would preserve the ability of Trump and Pence to
benefit from an eventual U.S. Supreme Court ruling that the Wisconsin election
was held in violation of Article I, so that the certification of Biden and Harris as the
winners is constitutionally invalid. In that event, the only electoral votes validly
before Congress would be the Trump-Pence slate.

What | like about this setup is that there would be no effort to get the Legislature to
override the will of the people. The Legislature would merely active proactively, to
fill a possible vacuum that might end up existing, if a court later rules that the
election itself violated Article Il. For the Legislature not to act in this way would
create the risk that on January 6, Wisconsin would be unrepresented in the
Electoral College, because there would be no valid electoral votes to be counted.

The above is very, very rough, but | wanted to get it out to you asap for your
consideration, as it may bear on how the "Democracy in the Park" and "indefinitely
confined" points are developed.

Ken

From: Judge Troupis _@_gmail.com>

Sent: Monday, November 23, 2020 9:21 AM
To: Joe Olson michaelbest.com>; Dan Kelly )wisgop.org>; Kenneth
Chesebro msn.com>; George Burnett )Icojlaw.com>

Subject: Democracy in the park

18000 votes were cast at Democracy in the park. We want to argue to toss
them. City Attorney will set exact #. We argue against counting tomorrow.

Joe, please circulate all our arguments and background. Please set 11:30 for a
call Joe.

Jim

Sent from my iPhone
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SUBJECT: Re: Democracy in the park
FROM: Judge Troupis
TO: Kenneth Chesebro
CC: George Burnett

Icojlaw.com>

DATE: 11/24/2020 15:52

lcojlaw.com>, Dan Kelly <-@wisgop.org>, -@michaelbest.com, "Kurt A. Goehre"

George is of course correct. This is an issue of a. what we raise (Dan’sPoint) and b.) The factual context(George’s point).
We’ll find the balance.
Jim

Sent from my iPhone

On Nov 24, 2020, at 3:42 PM, Kenneth Chesebro mmsn.com> wrote:

George raises a valid concern.

One possible way to balance between his and Dan’s concerns would be to have the material on the grave
concerns among the public re the legitimacy of the election appear at the end of the petition, under a heading
about the importance of granting review.

The idea being that though petitioners have narrowly focused on clear legal issues that are outcome
determinative, and worthy of review even considered in isolation, review is doubly warranted to ensure the public
knows that complaints about the election have been carefully examined. L.e., even justices inclined to rule vs us
should see the value of review given the heated concerns about the fairness of this election.

Jim, no need to ask the court to order 2 slates of electors. The Trump-Pence electors have it within their power to
meet and cast their votes on Dec 14, which they should do as long as there’s any chance a court, or the
Legislature, will later side with them I, by Jan 6. I will forward more info on that. The Trump-Pence electors
should do that in all contested states.

Get Outlook for i0OS

From: George Burnett mlcojlaw.com>

Sent: Tuesday, November 24, 2020 4:26:32 PM

To: Judge Troupis mail.com>; Dan Kell .@wisgop.org>

Cc: Kenneth Chesebro msn.com>;immichaelbest.com michaelbest.com>; Kurt A. Goehre
Icojlaw.com>
Subject: RE: Democracy in the park

I believe whatever approach taken merits further and serious discussion. Just as Dan doubts the Court will take
up a petition that presents a scattergun approach to the issues, I doubt the court will take up one that advances a
technical interpretation of the statutes and omits all mention of the unfairness underlying this election.

We must give the Court reason to believe the results of this election are wrong—or at least the process was unfair
and likely tainted the result. Democracy in the Park, and the tactics that increased indefinitely confined voters
two to three fold for no reason other than to avoid voter ID leave that impression. Our statutory argument that in
person voting must be preceded by an application does not, even if that is what the written law requires. It is
hard to say that a voter presenting in person to the clerk’s office asking for a ballot has not applied, especially
when they eventually sign a witnessed envelope containing the ballot.

Like it or not, our audience is both judges and the public. Even more, there are only four justices we can possibly
persuade. An argument that has no appeal to the public will not compel our Court to act. Any petition must
demonstrate the unfair aspects of this election, whether or not we can ultimately demonstrate that unfairness
translated into a specific number of votes. No matter how correct, lawyerly arguments alone will not carry the
day.
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From: Judge Troupis _@gmail.com>
Sent: Tuesday, November 24, 2020 2:58 PM
To: Dan Kelly

wisgop.org>
Cc: Kenneth Chesebro ﬂ@msn.comx‘ﬁmichaelbest.com; George Burnett <.@Icoj|aw.com>

Subject: Re: Democracy in the park

i COMPLETELY AGREE WITH DAN'S COMMENTS!

THE OTHER CLAIMS ARE BACKGROUND NOISE AND WILL NOT BE IN THE ULTIMATELY
REQUEST FOR REVIEW. I DO THINK WE MUST INCLUDE SOMETHING THAT INCORPORATES
KEN'S ANALYSIS ON TIMING SO THAT WE ARE NOT ASKING THE COURT TO RULE ANY FASTER
THAN IT MUST. I BELIEVE THE COURT CAN BUY TIME BY ORDERING THE APPOINTMENT OF
TWO SETS OF ELECTORS BY ? DATE. OTHER THAN THAT, TO RELIEVE SOME IMMEDIATE
PRESSURE, THE PETITION MUST BE VERY PRECISE AND VERY NARROW..

TODAY I FINALLY GOT A CHANCE TO REVIEW WHAT WE HAVE, AND WHILE THE CLAIMS WE
EMPHASIZE MAY BE SOMEWHAT DIFFERENT, THE IDEA DAN SAYS APPEARS TO BE THE RULE IN
THOSE DRAFTS.

BE ASSURED THIS IS NO PR STUNT. THESE ARE DEADLY SERIOUS ISSUES THAT HAVE EVADED
COURT REVIEW FOR FAR TOO LONG.

JIM

On Tue, Nov 24, 2020 at 12:53 PM Dan Kelly <Jjf@wisgop.org> wrote:

Just a few framing thoughts about this and related allegations. If you plan to file the appeal in circuit court,
there may be some value in adding a bunch of allegations that don’t actually add up to a legal violation. Not
my style of litigation, but I understand the strategy. But if you really want the Wisconsin Supreme Court to
look at this case, this is counter-productive. The SCOW will not pick through a tangle of allegations and sort
out the ones with legal merit. In fact, potpourri pleadings are, as a rule, rejected — by both liberal and
conservative justices. The SCOW exists for the purpose of authoritatively declaring the law on specific and
discrete legal issues. If you ask it to do anything other than that, it will almost certainly choose not to accept
your petition.

That also answers, at least in part, Jim’s question about getting the SCOW to at least declare what the law is on
these issues, even if it is not going to grant the relief requested. For the rest of the answer, let’s start with the
understanding that the appeal to circuit court following the recount is, if not expressly described as such,
functionally a certiorari review. The court does need to make legal conclusions, and that could at least be a
hook on which to ask the SCOW to declare the law on the issues raised during the recount. So I suppose you
could ask for declaratory relief in the alternative, but I think there are two reasons this would make it less
likely that the SCOW would even be interested in considering the case.

First, the sole purpose of the review is to determine whether to affirm the ballot count. So a declaration of the
law that has no impact on resolving the issue before it will be of little interest to the SCOW because it is
outside the scope of the appeal. Consequently, a request for declaratory relief would be seen as a request for an
advisory opinion, which the SCOW will not grant.

Second, if the court accepts an OA petition under a compressed timeframe, it will never do more than is
absolutely required to resolve the matter at hand. The court is institutionally allergic to anything more, as it
should be. This is miles away from a circuit court in which a snap decision cannot affect more than the case in
front of it. The SCOW understands and takes seriously the proposition that its opinions are to last for the ages,
and so it is extraordinarily reluctant to decide anything more than it absolutely must without a full briefing
schedule, oral argument, and the time necessary for the members to conclude they aren’t making a rushed and
incorrect ruling.

On a broader note, I think you need to decide whether the primary purpose of this petition is for its PR value or
is instead for the purpose of obtaining relief based on a meritorious legal claim. If it is the first, it makes sense
to load it up with all manner of allegations about the messiness of the election, even when you aren’t claiming
the messiness violated a legal requirement. But if that is the case, I recommend in the strongest possible terms
that you not file it. If, on the other hand, the primary purpose of the petition is to obtain relief on a meritorious
legal claim, then the petition must be stripped of everything that does not address that meritorious legal claim.
I cannot even begin to tell you how many petition conferences we had in which we rejected petitions (whether
OA, bypass, or review) specifically because the background was messy.
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Dan.

Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 10:17 PM, Kenneth Chesebro <_@msn.com> wrote:

Well, I'm not suggesting it's an independent legal violation, but it adds to the sense that the
Democracy in the Park events were a partisan affair, with clerks working hand in glove with Dem
operatives.

One thing I'm wondering: has a conscious decision been made to avoid articulating a federal-law
objection under Article Il, alleging that there was such a departure, in the election and counting,
from the ordinary process for holding an election, under Wisconsin statutes, that the election
wasn't held in the "manner" prescribed by the Legislature?

| can see how such a federal-law violation could arise later on, as it did in 2000, when Rehnquist,
Scalia & Thomas opined that the Florida Supreme Court had violated Article Il by warping the
state statutes involved. So | can see this as a possible objection to a WI Supreme Court decision
ruling against us.

But can't a federal-law objection also be raised at this juncture? At minimum, alleging it might
help alert the Legislature that it should consider the option of naming an alternative, perhaps
conditional, slate of electors, in case a court later holds that no slate of electors can be named
based on the Nov. 3 vote, because the election wasn't held in the manner the Legislature
directed.

| haven't studied the PA litigation in detail, but apparently this theory was raised there as early as
June. See this complaint, starting at para. 33:
https://www.brennancenter.org/sites/default/files/2020-07/Trump%20Complaint.pdf

| can see upsides and possible downsides to alleging federal-law violations, and | recognize that
claiming a federal-law violation may seem quite a stretch. I'm flagging this to be sure it's not
overlooked.

Ken

From: Dan Kelly .@Lisggp._org>

Sent: Monday, November 23, 2020 5:29 PM
To: Kenneth Chesebro
Cc: Judge Troupis
George Burnett )Icojlaw.com>
Subject: Re: Democracy in the park

michaelbest.com<-@michaelbest.com>;

What would be the basis?

Daniel Kelly
Special Counsel
Republican Party of Wisconsin

On Nov 23, 2020, at 12:28 PM, Kenneth Chesebro <-@m> wrote:
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Will we be objecting to Democracy in the Park being funded with private funds donated
by rich leftists?

Get Outlook for iOS

From: Dan Kelly <-@Lisggp__org>

Sent: Monday, November 23, 2020 12:31:21 PM
To: Kenneth Chesebro msn.com>

Cc: Judge Troupis
_gmail.com>;-@michaelbest.com mmichaelbest.com>; George
Burnett |cojlaw.com>

Subject: Re: Democracy in the park

For the following reasons, | think it would be good to slow up on the rush towards
challenging the “Democracy in the Park” ballots.

1. There is no functional or legal distinction between Democracy in the Parks (DP) and
drop boxes, with the possible exception that with DP an election inspector receives them
directly, and with drop boxes, they are fetched by clerk’s office employees or election
inspectors.

2. Both the RPW and RNC took the position in DNC v. Bostleman that drop boxes are
perfectly legal.

3. Neither DP nor drop boxes constituted illegal early in-person absentee voting.
Section 6.855 governs that activity, the key distinctive of which is that the elector can
receive a ballot at that site, immediately vote it, and tender it to an employee of the
clerk’s office. Ballots were not available at the DP event, nor obviously were they
available at drop boxes.

4. Keep in mind that voting in Wisconsin started sometime around September 17, much
earlier than the alternate sites authorized by 6.855. That’s the date clerks started mailing
out absentee ballots to those who had a request on file. As soon as the person received
the ballot, he could vote it and either take it to the clerk’s office or mail it in.
Consequently, the question with respect to DP and drop boxes is whether they function
as an extension of the clerk’s office. The drop boxes are installed by the clerk’s office, so
there’s a decent argument there, but not dispositive. With respect to DP, the argument is
much stronger — the election inspectors collected the ballots and then they were
transported directly to the clerk’s office. There is no statutory ban against ballot
harvesting in Wisconsin, this does not appear to violate the law.

5. The alternate sites are not overflow sites. They are alternative sites. If the
municipality designates such sites, it may no longer conduct any voting activity at the
clerk’s office.

6. The location of the alternate sites is unlikely to have any legal significance. Originally,
the proximity to the clerk’s office was required because it was conceived of as a single
location, and keeping it close to the clerk’s office would reduce inconvenience. However,
the statute was subsequently amended so that the municipality could set up multiple
alternate sites. | don’t know if the proximity requirement now has any practical effect, but
| am quite certain that no court will invalidate a single ballot because the alternate site is
not sufficiently proximate to the clerk’s office.

| don’t believe there is any statutory authorization for DP or drop boxes, but nor do | see
any statutory prohibition.

Dan.

Daniel Kelly
Special Counsel
Republican Party of Wisconsin
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On Nov 23, 2020, at 10:07 AM, Kenneth Chesebro

S -0 com> wrote:

PRIVILEGED AND CONFIDENTIAL ATTORNEY WORK PRODUCT
Hi, Jim,

Regarding "Democracy in the Park," and the matter of "indefinitely confined"
voters, a quick thought -- one related to a memo I'm currently working on,
explaining the legitimacy, indeed, the necessity, of the Legislature appointing
an alternative slate of electors, ideally by December 8.

In some ways, the ballot harvesting in the parks, and the "indefinitely
confined" scam, are more vulnerable to Article Il attack than the point about
the absentee ballot envelopes.

| can imagine a state court, and maybe even the U.S. Supreme Court,
saying that the absentee envelopes could, without totally torturing the
meaning of the statute as it existed before Election Day, be regarded as
some sort of "application." | mean, we have a pretty technical argument,
mostly about the chronology of voting vs. signing the envelope.

But looking back at the Rehnquist opinion in Bush v. Gore (531 U.S. at 114-
15), requiring an examination of state law "as it existed prior to the action of
the court," reading the statute about how alternative polling locations can be
set up, one would read it as allowing overflow areas near the clerks' office,
not as allowing clerks to join in league with nonprofits and Dem activists to
host voting fairs, with free food, etc., in parks. It's absurd to think that the
Legislature meant to permit the clerks to participate in such ballot-harvesting
operations. | mean, the summary Joe just sent around re the legal
violations is mind-boggling!

Maybe even worse, one could never read the statute allowing people too
sick and homebound to obtain a photo i.d., and/or to upload it to the internet,
as authorizing election officials to allow 100s of thousands of able-bodied
people to vote on this basis, just to avoid the voter-id requirement.

It seems to me that if a factual record on these points can be developed, if
you look in combination at all the problems with this election -- the # of
ballots affected by these two points, plus all those involved with the
envelopes -- it can fairly be said that the presidential election in
Wisconsin was NOT held "in such Manner as the Legislature thereof"
directed, thus violating Article 1.

The point here is that the Bush v. Gore Rehnquist analysis for three justices
doesn't only apply to thecounting of votes (there, Florida came up with novel
ways of conducting the recount which could not be squared with the statutes
on the books), right? It also applies to how the election was conducted on
and prior to Election Day. And here it was conducted, by Dem officials who
were desperate to ramp up Dem voter turnout, in ways that cannot possibly
be squared with Wisconsin statutes.

So assume we show that the Wisconsin Legislature delegated to election
officials the power to allow Wisconsin citizens to appoint the electors, but
the officials failed to carry out the election in the manner they were directed
to do it. What's the solution?

Well, if courts can cleanly fix errors by throwing out ballots, like with the
absentee envelopes, and the person who challenged the election ends up
ahead, then the courts can fix the problem by certifying the challenger as
the winner. That's the ideal result in Wisconsin, and it looks like we have a
good chance of achieving it.
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But, if courts can't cleanly fix the errors in that way (for example, assume we
lose on the absentee envelope legal issue, and all we have are factually
murkier objections to ballot harvesting and "indefinitely confined"), then the
Legislature should decree that the voters of Wisconsin, due to
malfeasance by election officials, have FAILED TO MAKE A CHOICE in
the manner directed by the Legislature which delegated the
appointment process to voters.

In that event, contrary to the view of the Wisconsin Legislative Reference
Bureau, it seems clear that Wisconsin can appoint electors. The Bureau has
overlooked 3 U.S.C. Sect. 2, captioned "Failure to make choice on
prescribed day":

Whenever any State has held an election for the purpose of
choosing electors, and has failed to make a choice on the day
prescribed by law, the electors may be appointed on a subsequent
day in such a manner as the legislature of such State may direct.

On this view, if we can show that election officials in Wisconsin, in a material
way, failed to carry out the presidential election in the "Manner" that the
Legislature "direct[ed]," as the Legislature was authorized by Art. I

to insist on, then it means that the citizens of Wisconsin "failed to make a
choice" on Election Day, and the Legislature is free to appoint electors.

Doing so doesn't disenfranchise voters. It's clear that citizens have no right
to vote for president. And it's clear that if a Legislatures chooses to let
citizens vote for president, the voting has to be done in the manner the
Legislature directed -- not in some other manner, manipulated by a
particular political party for partisan advantage. So it logically follows that
partisan election officials go too far over the line, the election just doesn't
count.

Of course, we don't currently know whether courts will ultimately rule that
the election was not conducted in the way the Legislature directed. Such a
determination, especially if by the U.S. Supreme Court, might not come until
much later, even after the electors must vote on December 14. So the
prudent thing would be for the Legislature to at least vote an alternative
slate of electors as a backup, and for the Trump-Pence electors to cast
electoral votes and send them to D.C. on December 14. This would
preserve the ability of Trump and Pence to benefit from an eventual U.S.
Supreme Court ruling that the Wisconsin election was held in violation of
Article 11, so that the certification of Biden and Harris as the winners is
constitutionally invalid. In that event, the only electoral votes validly before
Congress would be the Trump-Pence slate.

What | like about this setup is that there would be no effort to get the
Legislature to override the will of the people. The Legislature would merely
active proactively, to fill a possible vacuum that might end up existing, if a
court later rules that the election itself violated Article Il. For the Legislature
not to act in this way would create the risk that on January 6, Wisconsin
would be unrepresented in the Electoral College, because there would

be no valid electoral votes to be counted.

The above is very, very rough, but | wanted to get it out to you asap for your
consideration, as it may bear on how the "Democracy in the Park" and
"indefinitely confined" points are developed.

Ken

From: Judge Troupis _@gmail.com>

Sent: Monday, November 23, 2020 9:21 AM

To: Joe Olson michaelbest.com>; Dan Kelly -M,ggp._org>;
Kenneth Chesebro msn.com>; George Burnett
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<.@Icoj|aw.com>

Subject: Democracy in the park

18000 votes were cast at Democracy in the park. We want to argue to
toss them. City Attorney will set exact #. We argue against counting
tomorrow.

Joe, please circulate all our arguments and background. Please set
11:30 for a call Joe.

Jim

Sent from my iPhone

This email has been scanned for spam and viruses by Proofpoint Essentials. Click here to report this email as
spam.
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SUBJECT: Re: Confidential

FROM: Kenneth Chesebro msn.com>
TO: Judge Troupis gmail.com>

DATE: 11/25/2020 15:04
Jim,
Good you are moving these points up the chain of authority.

FYI, by tomorrow I should have you a memo in draft form, which could be circulated to the rest of our WI
team, and potentially Clark, by Friday, boiling down some of the practical points in question and answer format,
and concluding (tentatively) with the following:

1. Trump can't push the decision to the House merely by preventing enough States where Biden is currently
ahead from certifying, thus dropping Biden below 270 electoral votes -- because the House Democrats will
insist that only a majority of the electoral votes actually cast is needed. Even if this is a strained view (it's
probably the correct view), it's plausible enough that Pelosi would never hold an election for President just
because Biden dropped below 270. In that event, unless the Supreme Court ruled otherwise, an election in the
House is an idea dead on arrival.

2. Trump might move the decision to the House by getting enough state legislatures to back his slate of electors,
in conflict with the slate certified by the governor, so as to "tie" enough States to deny Biden 270 votes. (There
is a legally complicated caveat here; will have to think that through more carefully).

3. So the most plausible path to Trump being reelected is for Trump, through court decisions, and/or
legislative intervention, in enough contested states, to end up with, by January 6, with a majority of
electoral votes from the States in which there is only one slate of electors recognized as valid by either the
courts or the state legislature. This could include states in which the state legislature has authoritatively nixed
the result of the election as not valid under Art. II (for example, possibly PA, depending on how the current
legislative hearings come out).

As I will try to explain clearly in the memo, the only way I can see the Democrats caving in the January 6 joint
session is under the plain language of the Electoral Count Act, which states that if there is only one slate of
electors returned from a given State, even if it's not a slate certified by the governor (i.e., even if it is appointed
by the state legislator, without the governor's approval), it must be counted. If there is any argument that Biden
has a valid claim to the State, obvoiusly the House will count Biden as winning that state's electoral vote, and if
enough electoral votes are in question to deny Trump a clear majority, there will be a political impasse.

Probably most, perhaps all, of these points have already been examined by the national Trump people, and I'll
take care to word the memo modestly so as not to assume otherwise. But I think it's worth setting forth this

analysis to make sure no potentially important points are missed!

Ken

From: Judge Troupis _@gmail.com>
Sent: Wednesdai, November 25, 2020 3:44 PM

To: Justin Clark donaldtrump.com>
Cc: Kenneth Chesebro <-2)msn.com>

Subject: Confidential

Justin,
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Here is the memo we discussed about potentially moving the drop dead date back by several weeks in naming
electors.

This requires some very careful research for a given State, and some very precise actions the Trump electors
must take in those States.

Feel free to contact me or Ken Chesebro if you have any questions. Ken has thought this through on many
different levels and is an experienced appellate advocate.

Jim
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SUBJECT: Re: Memorandum
msn.com>

FROM: Kenneth Chesebro
TO: Judge Troupis gmail.com>, Joe Olson <‘a)michaelbest.eom>, George Burnett

Icojlaw.com>, "Kurt A. Goehre" <l@lcojlaw.com>, Nick Boerke gmail.com>
DATE: 11/27/2020 20:49

All,
Draft overall looks great!

But | want to flag a point regarding p. 17 & footnote 4, regarding exactly what we should say as to the urgency
of the Court granting the petition.

The present draft warns that if the Court doesn't intervene, the Biden electors will be certified as the winners
and will vote on December 14, which impliedly will be the end of the line for Trump.

But is it really clear that, absent the Court's action, the certificate of election would issue that soon?

Under Sect. 7.70(5)(a), a certificate of election can't be issued after the recount "and the time allowed for filing
an appeal has passed, or if appealed until the appeal is decided."

If the petition isn't granted, won't we file a regular appeal in the circuit court, which would stop the certificate
of election from being issued?

If so, the basic reason we're doing the petition, to try to hurry things up, is we recognize this matter can only
be definitively settled by the Court, and we want to give it as much time as possible to review it, and to have
time for any remand.

More importantly, | don't think we should include anything like footnote 4, which reads:

In the event more time is required to reach a complete tabulation, the Court can Order the appointment of
both Trump and Biden electors prior to December 13, 2020, and, once the result is known the correct slate
may vote when the Electoral College meets in early January. (cite)

We shouldn't in any way suggest that whether the Trump electors can and should meet in the Capitol on
December 14, and cast their votes, requires intervention by the Court, or the Legislature. The Trump electors
can do that on their own.

And we shouldn't refer to the Electoral College "meet[ing]" in early January.

The Electoral College, in terms of 500+ people, never actually meets. Rather, the electors in each state meet at
the same time, on December 14 (the idea in 1787 was then they couldn't communicate and conspire on the
vote, cuz no smart phones), and cast their votes, which are then sent to D.C.

All that happens on January 6 is that the votes are counted.

Which is why the Trump electors have the option to cast their votes on December 14, without any government

authorization to do so, on the hope that later on the courts, and/or Legislature, and/or Congress will decide
that their votes are the legally valid ones.
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| think we should discuss on the call what would be safe to say here. Perhaps we should note that the electors
are to meet to vote on December 14, and that Wisconsin statutes (Section 7.70(5)(b)) assume the winner will
be known before then, so the governor can provide the electors with certificates to send in with their votes --
and thus Wisconsin has an interest in having legal challenges over by December 14.

But, if lawyers calling the shots nationally authorize it, we might also want to preserve the theory that the only
hard deadline is January 6, as illustrated by the Hawaii 1960 example -- we don't want to be litigating with a
good chance of success as we near December 14, and then have the Court declare the matter moot because
time has, supposedly, run out.

In an ideal situation, the Court would rule for us by December 8, so Trump gets "safe harbor" protection --
though, as | can explain later, practically speaking | don't think Trump needs "safe harbor" protection; Biden is
the one here who has a vital interest in rushing to get "safe harbor" protection (because by doing that he might
be able to make irrelevant a Trump win after December 8).

Ken

From: Judge Troupis _@gmail.com>

Sent: Friday, November 27, 2020 6:59 PM

To: Joe Olson <_@michae|best.com>; George Burnett <.@Icoj|aw.com>; Kenneth Chesebro
msn.com>; Kurt A. Goehre <.@Icoj|aw.com>; Nick Boerke <-@gmail.com>

Subject: Memorandum

All,
Attached are the redline and non-redline 3 pm 11-27 versions of the Memorandum. It is now under the control

of Kurt and Nick.

Kurt & Nick: Please make the citation insertions, placeholders, etc. Please complete your work by 10 or so on
Saturday. At that point Joe and I will discuss, and i would like to have a meeting with Ken and George. We need
to make any big picture organizational decisions (I do have some ideas) JOE--can you set a conference call for
10 a.m. (George, Ken & Joe--you'll need to read the latest Petition and Memo for that discussion.)

Joe has control of the Complaints which he will then forward on to Kurt and Nick.

I believe Nick and Kurt have the Petition.

Enjoy. I am meeting now with folks to work on transcripts. So if you have items for them to look for let me
know. They are tonight getting familiar and beginning spreadsheets on absentee envelopes redline, incomplete,

failure of signatures, etc.

Jim
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SUBJECT: Re: IMPORTANT

FROM: Kenneth Chesebro msn.com>

TO: "Olson, Joseph L (13465)" michaelbest.com>, Judge Troupis mgmail.com>,
George Burnett <l@lcojlaw.com>, "Kurt A. Goehre" Icojlaw.com>, "Boerke, Nicholas J (12767)"
<ﬁ@micha€lbest.com>, Stewart Karge gmail.com>

DATE: 12/01/2020 11:58

One aspect of my writeup was to make clear -- and maybe this could backfire with the Justices (I'm not urging
it, just floating the idea) -- that if the Justices don't rule by 5 p.m. on December 13, they may force the
Legislature to appoint electors, as that might then be the only way to ensure that Wisconsin will be
represented in the Electoral College.

Because our view is that until the Justices decide, while our challenge is still live, no certificate of election can
issue.

So that the Legislature appointing electors directly would be the only option for certifying the electors before
Dec. 14.

This was exactly the scenario presented in Florida in 2000. The Legislature specifically advised the Florida
Supreme Court that unless it decided the recount, in close conformity with Florida statutes (to avoid an Art. Il
problem), it would have to step in and appoint electors.

On that, see pp. 13-14 of this amicus brief, signed by Charles Fried (Harvard Law prof and Solicitor General
under Reagan):
https://www.floridasupremecourt.org/content/download/242206/file/00-2346_amicussuppLeg.pdf

So | see this filing as both a way to press the Court to decide by Dec. 13 at latest, and to signal to the
Legislature that it has the clear power to step in at that point if necessary, and that it should be preparing that
that possibility.

Ken

From: Kenneth Chesebro msn.com>
Sent: Tuesday, December 1, 2020 12:46 PM

To: Olson, Joseph L (13465) michaelbest.com>; Judge Troupis mail.com>; George Burnett
<.@Icoj|aw.com>; Kurt A. Goehre Icojlaw.com>; Boerke, Nicholas J (12767) michaelbest.com>;
Stewart Karge gmail.com>

Subject: Re: IMPORTANT

Here was what I wrote up Nov. 28 on timing.

We wisely kept it out of the Memorandum, but I agree there's a need to get the Court to commit to a schedule, as
otherwise the circuit court actions, and/or federal court action, must become serious options.

Ken

From: Kenneth Chesebro _@msn.com>

Sent: Tuesday, December 1, 2020 12:42 PM

To: Olson, Joseph L (13465) michaelbest.com>; Judge Troupis mail.com>; George Burnett
<.@Icoj|aw.com>; Kurt A. Goehre Icojlaw.com>; Boerke, Nicholas J (12767) michaelbest.com>;
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Stewart Karge _@gmail.com>

Subject: Re: IMPORTANT

Update -- George just called and updated me.

My understanding is that the idea is to ask the Court to rule by Dec. 10.

That may make sense, to allow for us to petition the U.S. Supreme Court if we lose.

But in my view, we might get effective relief from the U.S. Supreme Court after Dec. 14, if we take care to have
the Trump electors meet in the Wisconsin Capitol on Dec. 14 and send their votes to D.C.

If that seems solid, giving the SCOW until Dec. 13 might be better -- more time to think may make them more
inclined to go with us.

I will find my 2-page writeup from a few days ago, centering on Dec. 13 as the deadline, and forward it for
consideration.

Ken

From: Kenneth Chesebro _@msn.com>

Sent: Tuesday, December 1, 2020 12:27 PM

To: Olson, Joseph L (13465) michaelbest.com>; Judge Troupis mail.com>; George Burnett
Icojlaw.com>; Kurt A. Goehre Icojlaw.com>; Boerke, Nicholas J (12767) michaelbest.com>;

Stewart Karge gmail.com>

Subject: Re: IMPORTANT

Hi, it would be great if someone can volunteer to call me to quickly catch me up on what happened on the call.
I was on another conference call (case with oral argument coming up).
Ken

Get Outlook for i0S

From: Kenneth Chesebro _@msn.com>
Sent: Tuesday, December 1, 2020 12:14:56 PM

To: Olson, Joseph L (13465) michaelbest.com>; Judge Troupis mail.com>; George Burnett
<.@Icoj|aw.com>; Kurt A. Goehre Icojlaw.com>; Boerke, Nicholas J (12767) michaelbest.com>;
Stewart Karge gmail.com>

Subject: Re: IMPORTANT

Hi, just saw this.

Conference over?

Get Outlook for i0S

From: Olson, Joseph L (13465) <_@michae|best.com>
Sent: Tuesday, December 1, 2020 11:26:34 AM
To: Judge Troupis <_@gmai|.com>; George Burnett <.@Icoj|aw.com>; Kurt A. Goehre <.@Icoj|aw.com>;
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Kenneth Chesebro _@msn.com>; Boerke, Nicholas J (12767) <_@michae|best.com>; Stewart Karge

gmail.com>
Subject: RE: IMPORTANT

Let's jump on the phone now:

Dial In Number: _
Conference Room #: -

Joseph L. Olson

Partner

T _ | michaelbest.com
Michael Best & Friedrich LLP

From: Judge Troupis gmail.com>

Sent: Tuesday, December 1, 2020 10:17 AM

To: Olson, Joseph L (13465) michaelbest.com>; George Burnett <mlcojlaw.conp; Kurt A. Goehre
Icojlaw.com>; Kenneth Chesebro msn.com>; Boerke, Nicholas J (12767)

michaelbest.com>; Stewart Karge
Subject: IMPORTANT

Joe can you set up a conference call ASAP for all of us. I have news requiring action Jim

Sent from my iPhone

Email Disclaimer

sk st sfe sfe sfe s sfe sfe sk sk sk sk st st sfe sfe s sfe sk sk sk sl sk sk ste st sfe s sfe she sk sk sk sk sk sie ste st sfe s sfe sk sk sk sk sk sie sk st sfe sk s sk skeoskoskoskosko ke ke ke skoskoskosk

The information contained in this communication may be confidential,
is intended only for the use of the recipient(s) named above, and may
be legally privileged. If the reader of this message is not the

intended recipient, you are hereby notified that any dissemination,
distribution, or copying of this communication, or any of its

contents, is strictly prohibited. If you have received this
communication in error, please return it to the sender immediately and
delete the original message and any copy of it from your computer
system. Ifyou have any questions concerning this message, please
contact the sender.
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1/16/24, 2:08 PM
SUBJECT: Fwd: TRO Safe Harbor Concern
FROM: Judge Troupis gmail.com>
TO: Kenneth Chesebro msn.com>
DATE: 12/02/2020 10:54
ATTACHMENTS (20201202-105406-0001042): "Evers Tweet.JPG" , "Safe Harbor Memo.docx"

What are your thoughts on this?
Jim

Sent from my iPhone

Begin forwarded message:

From: swvalawfirm.com>

outlook.com>, Beauty and the
swvalawfirm.com>,
mail.com, gmail.com,

lolson@michaelbest.com
Icojlaw.com, michaelbest.com lIcojlaw.com, "Clinton W. Lancaster"
thelancasterlawfirm.com>

Bees

Subject: TRO Safe Harbor Concern

I'm concerned about the Safe Harbor Provision under 3 U.S. Code § 5. To me, it says that if the
state has certified their electors by December 8th, then those electors are the ones that will be
accepted by Congress. I feel as though the Governor has unlawfully certified the WI electors for
Biden, but there has been no ruling or motion for injunctive relief to say otherwise. I'm fearful that
if we do not address it, then we may waive said argument and Congress will accept the unlawful
certification of the Governor (see his Tweet claiming he CERTIFIED), making our entire case
moot.

Please see memo attached.

Sincerely,

Fax: TROUPIS 009022
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1/16/24, 2:08 PM

www.swvalawfirm.com

ANNICINENITIALITV NINTE: Thic Aamail and anu attanrhmante mau ha aanfidantial and nratantad ko laaal arivilana fuain ara nat tha intAandAA

raniniant ha aunara that anv AdiealAaciira ~ANnL inA Aictrihiitinn Ar 1ica Af tha a mail Ar anu attarhmant ic nrahihitad I vy haVe reCeiVed thlS ema”
in error, please notify us immediately by replying to the sender and deleting this copy and the reply from your system.
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- Governor Tony Evers Q
@GovEvers

Today | carried out my duty to certify the November
3rd election, and as required by state and federal law,
I've signed the Certificate of Ascertainment for the
slate of electors for President-elect Joe Biden and

Vice President-elect Kamala Harris.
TROUPIS 009024

6:10 PM - Nov 30, 2020 - Twitter Web App



Question:

Should we file a TRO for injunctive relief in order to bar the Governor’s unlawful
“certification of the electors” or “determination of the electors” from being considered the
accepted results of the election under the safe harbor clause in 3 U.S. Code § 5? If we don’t,
would the Governor’s unlawful edict be considered by Congress to be WI’s final decision?

Argument:

It appears from the language used by both the Chairperson and the Governor that each
have violated the law by acting upon and/or certifying the results of the election prematurely.
Wis. Stat. § 7.70(5)(a) states as follows:

The commission shall record in its office each certified statement and

determination made by the commission chairperson or the chairperson's designee.

Immediately after the expiration of the time allowed to file a petition for recount,

the commission shall make and transmit to each person declared elected a

certificate of election under the seal of the commission, except that the

commission need not wait until expiration of the time allowed to file a petition

for recount if there is no aggrieved party, as defined ins. 9.01 (1) (@) 5. .... When

a valid petition for recount is filed, the commission chairperson or the

chairperson's designee may not certify a nomination, and the governor or

commission may not issue a certificate of election until the recount has been
completed and the time allowed for filing an appeal has passed, or if appealed

until the appeal is decided.

Wis. Stat. § 9.01(6)(a) (emphasis added).

Pursuant to Wis. Stat. § 9.01(6)(a), an aggrieved party has five business days following
the conclusion of the requested recount to file an appeal to the Circuit Court. At the earliest,
Petitioners have until Friday, December 4, 2020, to file an appeal pursuant to Wis. Stat. §
9.01(6)(a). Any actions taken prior to the five day deadline and any further appeals asserted by
the Petitioner is barred and therefore null and void.

Further, it appears that the Chairperson wrongfully relied upon Wis. Stat. 8 7.70(5)(a) in
taking action upon the state canvass results without a full hearing by the WEC. Compare the
previously stated language in Wis. Stat. § 7.70(5)(a) with Wis. Stat. § 7.70(5)(b):

(b) For presidential electors, the commission shall prepare a certificate showing

the determination of the results of the canvass and the names of the persons

elected, and the governor shall sign, affix the great seal of the state, and transmit

the certificate by registered mail to the U.S. administrator of general services. The

governor shall also prepare 6 duplicate originals of such certificate and deliver

them to one of the presidential electors on or before the first Monday after the 2nd

Wednesday in December.

Wis. Stat. § 9.01(6)(a) (emphasis added).
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The Chairperson lacks the authority to unliterally certify the results of the state canvas
for the presidential electors without first holding a public hearing of the full commission after
having given appropriate and timely notice to the public. Wis. Stat. 8§ 7.70(5)(b).

Further, the Governor of Wisconsin does not have the statutory authority to certify
presidential electors without certification delivered from the WEC pursuant to Wis. Stat. §
7.70(5)(b). The Supreme Court of Wisconsin has previously held that the governor exceeds his
statutory authority when he acts unilaterally without explicit authorization under the law. Panzer
v. Doyle, 2004 WI 52, P1, 271 Wis. 2d 295, 302, 680 N.W.2d 666, 669. Further, the Supreme
Court of Wisconsin has previously ruled that any such actions taken are presumed to be contrary
to the public policy embodied in state law. Id. Finally, the Supreme Court of Wisconsin
concluded that the governor exceeded his authority by completing such actions which he had no
inherent or delegated power to undertake. Id.

Safe Harbor Provision:

3 U.S. Code § 5.Determination of controversy as to appointment of electors

If any State shall have provided, by laws enacted prior to the day fixed for the
appointment of the electors, for its final determination of any controversy or contest concerning
the appointment of all or any of the electors of such State, by judicial or other methods or
procedures, and such determination shall have been made at least six days before the time
fixed for the meeting of the electors, such determination made pursuant to such law so existing
on said day, and made at least six days prior to said time of meeting of the electors, shall be
conclusive, and shall govern in the counting of the electoral votes as provided in the
Constitution, and as hereinafter regulated, so far as the ascertainment of the electors
appointed by such State is concerned.

(June 25, 1948, ch. 644, 62 Stat. 673.)

Relevant Facts:

Pursuant to Wis. Stat. § 9.01(1)(a), Petitioners filed the appropriate petition as an
“aggrieved party” defined in Wis. Stat. § 9.01(1)(a)(5). A recount began on November 20th,
2020, in Milwaukee and Dane Counties, Wisconsin. On Friday, November 27, 2020, the
Milwaukee County Board of Canvassers certified their results on Friday, November 27, 2020,
and the Dane County Board of Canvassers certified their results on Sunday, November 30, 2020.

On Sunday, November 30, 2020, the Chairperson of the Wisconsin Election
Commissions (“WEC”), Ms. Ann S. Jacobs, alone, canvassed the results of the presidential
election and signed a statement of determination of the canvass results and then forwarded it to
the Governor of Wisconsin, Tony Evers. See WEC Press Release, 11/30/2020. It is unknown at
this time whether this statement of determination is purported to be the Chairperson’s
certification of the results as this document has not currently been made public.

At 6:10 PM on November 30, 2020, Governor Tony Evers tweeted, “Today I carried
out my duty to certify the November 3rd election, and as required by state and federal law, I’ve
signed the Certificate of Ascertainment for the slate of elections of President-elect Joe Biden and
Vice President-elect Kamala Harris.” See Evers Tweet, 11/30/2020, 6:10 PM.
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1/16/24, 2:11 PM

SUBJECT: FW: TRO Safe Harbor Concern
FROM: "Kurt A. Goehre" Icojlaw.com>
TO: Kenneth Chesebro
CC: Judge Troupis
michaelbest.com)"
DATE: 12/02/2020 17:12

mail.com>, George Burnett <-@lcol’law.com>, "Joe Olson

gmail.com>

TROUPIS 009027
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1/16/24, 2:11 PM

Ken,

I noticed you weren’t on the e-mail below, and may not have seen this memo sent by the
individual below. But we were interested in hearing your thoughts on this take.

Kindest regards,

KURT A. GOEHRE

Partner/Attorney

Law Firm of Conway, Olejniczak & Jerry, S.C.
231 S. Adams Street | P.O. Box 23200
Green Bay, WI 54305

E: Icojlaw.com | Icojlaw.com

2015 - 2020 BEST OF THE BAY WINNER | BEST LAW FIRM

*IMPORTANT CONFIDENTIAL NOTICE*

The contents of this message, along with any attachments, are confidential and are subject to the attorney-client and/or attorney work-
product privileges. Please destroy this message immediately and notify the sender that you received this message in error. No permission
is given for persons other than the intended recipient(s) to read or disclose the contents of this message.

From:_.@swvalawﬁrm.com>

Sent: Wednesday, December 2, 2020 10:44 AM
To:

outlook.com>; Beauty and the
swvalawfirm.com>;

gmail.com; George Burnett
Icojlaw.com>; Clinton W.

mail.com>;

michaelbest.com;
Icojlaw.com>; michaelbest.com; Kurt A. Goehre
Lancaster <-@thelancasterlawﬁrm.com>

Subject: TRO Safe Harbor Concern

I'm concerned about the Safe Harbor Provision under 3 U.S. Code § 5. To me, it says that if
the state has certified their electors by December 8th, then those electors are the ones that will
be accepted by Congress. I feel as though the Governor has unlawfully certified the WI
electors for Biden, but there has been no ruling or motion for injunctive relief to say
otherwise. I'm fearful that if we do not address it, then we may waive said argument and
Congress will accept the unlawful certification of the Governor (see his Tweet claiming he
CERTIFIED), making our entire case moot.

Please see memo attached.
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a Governor Tony Evers -
| @GovEvers

Today | carried out my duty to certify the November
3rd election, and as required by state and federal law,
I've signed the Certificate of Ascertainment for the
slate of electors for President-elect Joe Biden and
Vice President-elect Kamala Harris.

6:10 PM - Now 30, 2020 + Twitter Web App

Sincerely,

Error! Filename not specified.Error! Filename not specified,|

Physical Address:
125 Slusher Street
Stuart, Virginia 24171

Mailing Address:
P.O. Box 396
Stuart, Virginia 24171

Tel:
Fax:
www.swvalawfirm.com

CONFIDENTIALITY NOTE: This email and any attachments may be confidential and protected by legal privilege. If you are not the
intended recipient, be aware that any disclosure, copying, distribution or use of the e-mail or any attachment is prohibited. If you have
received this email in error, please notify us immediately by replying to the sender and deleting this copy and the reply from your system.
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Governor Tony Evers £
@GovEvers

Today | carried out my duty to certify the November
3rd election, and as required by state and federal law,
I've signed the Certificate of Ascertainment for the
slate of electors for President-elect Joe Biden and
Vice President-elect Kamala HaifROUPIS 009031
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Question:

Should we file a TRO for injunctive relief in order to bar the Governor’s unlawful
“certification of the electors” or “determination of the electors” from being considered the
accepted results of the election under the safe harbor clause in 3 U.S. Code § 5? If we don’t,
would the Governor’s unlawful edict be considered by Congress to be WI’s final decision?

Argument:

It appears from the language used by both the Chairperson and the Governor that each
have violated the law by acting upon and/or certifying the results of the election prematurely.
Wis. Stat. § 7.70(5)(a) states as follows:

The commission shall record in its office each certified statement and

determination made by the commission chairperson or the chairperson's designee.

Immediately after the expiration of the time allowed to file a petition for recount,

the commission shall make and transmit to each person declared elected a

certificate of election under the seal of the commission, except that the

commission need not wait until expiration of the time allowed to file a petition

for recount if there is no aggrieved party, as defined ins. 9.01 (1) (@) 5. .... When

a valid petition for recount is filed, the commission chairperson or the

chairperson's designee may not certify a nomination, and the governor or

commission may not issue a certificate of election until the recount has been
completed and the time allowed for filing an appeal has passed, or if appealed

until the appeal is decided.

Wis. Stat. § 9.01(6)(a) (emphasis added).

Pursuant to Wis. Stat. § 9.01(6)(a), an aggrieved party has five business days following
the conclusion of the requested recount to file an appeal to the Circuit Court. At the earliest,
Petitioners have until Friday, December 4, 2020, to file an appeal pursuant to Wis. Stat. §
9.01(6)(a). Any actions taken prior to the five day deadline and any further appeals asserted by
the Petitioner is barred and therefore null and void.

Further, it appears that the Chairperson wrongfully relied upon Wis. Stat. 8 7.70(5)(a) in
taking action upon the state canvass results without a full hearing by the WEC. Compare the
previously stated language in Wis. Stat. § 7.70(5)(a) with Wis. Stat. § 7.70(5)(b):

(b) For presidential electors, the commission shall prepare a certificate showing

the determination of the results of the canvass and the names of the persons

elected, and the governor shall sign, affix the great seal of the state, and transmit

the certificate by registered mail to the U.S. administrator of general services. The

governor shall also prepare 6 duplicate originals of such certificate and deliver

them to one of the presidential electors on or before the first Monday after the 2nd

Wednesday in December.

Wis. Stat. § 9.01(6)(a) (emphasis added).
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The Chairperson lacks the authority to unliterally certify the results of the state canvas
for the presidential electors without first holding a public hearing of the full commission after
having given appropriate and timely notice to the public. Wis. Stat. 8§ 7.70(5)(b).

Further, the Governor of Wisconsin does not have the statutory authority to certify
presidential electors without certification delivered from the WEC pursuant to Wis. Stat. §
7.70(5)(b). The Supreme Court of Wisconsin has previously held that the governor exceeds his
statutory authority when he acts unilaterally without explicit authorization under the law. Panzer
v. Doyle, 2004 WI 52, P1, 271 Wis. 2d 295, 302, 680 N.W.2d 666, 669. Further, the Supreme
Court of Wisconsin has previously ruled that any such actions taken are presumed to be contrary
to the public policy embodied in state law. Id. Finally, the Supreme Court of Wisconsin
concluded that the governor exceeded his authority by completing such actions which he had no
inherent or delegated power to undertake. Id.

Safe Harbor Provision:

3 U.S. Code § 5.Determination of controversy as to appointment of electors

If any State shall have provided, by laws enacted prior to the day fixed for the
appointment of the electors, for its final determination of any controversy or contest concerning
the appointment of all or any of the electors of such State, by judicial or other methods or
procedures, and such determination shall have been made at least six days before the time
fixed for the meeting of the electors, such determination made pursuant to such law so existing
on said day, and made at least six days prior to said time of meeting of the electors, shall be
conclusive, and shall govern in the counting of the electoral votes as provided in the
Constitution, and as hereinafter regulated, so far as the ascertainment of the electors
appointed by such State is concerned.

(June 25, 1948, ch. 644, 62 Stat. 673.)

Relevant Facts:

Pursuant to Wis. Stat. § 9.01(1)(a), Petitioners filed the appropriate petition as an
“aggrieved party” defined in Wis. Stat. § 9.01(1)(a)(5). A recount began on November 20th,
2020, in Milwaukee and Dane Counties, Wisconsin. On Friday, November 27, 2020, the
Milwaukee County Board of Canvassers certified their results on Friday, November 27, 2020,
and the Dane County Board of Canvassers certified their results on Sunday, November 30, 2020.

On Sunday, November 30, 2020, the Chairperson of the Wisconsin Election
Commissions (“WEC”), Ms. Ann S. Jacobs, alone, canvassed the results of the presidential
election and signed a statement of determination of the canvass results and then forwarded it to
the Governor of Wisconsin, Tony Evers. See WEC Press Release, 11/30/2020. It is unknown at
this time whether this statement of determination is purported to be the Chairperson’s
certification of the results as this document has not currently been made public.

At 6:10 PM on November 30, 2020, Governor Tony Evers tweeted, “Today I carried
out my duty to certify the November 3rd election, and as required by state and federal law, I’ve
signed the Certificate of Ascertainment for the slate of elections of President-elect Joe Biden and
Vice President-elect Kamala Harris.” See Evers Tweet, 11/30/2020, 6:10 PM.
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1/16/24, 2:12 PM

SUBJECT: Read after brief filed tomorrow -- should this memo on Dec. 14 voting of electors be sent to Justin
Clark?

FROM: Kenneth Chesebro msn.com>

TO: Judge Troupis gmail.com>

DATE: 12/07/2020 00:15

ATTACHMENTS (20201207-001551-0000207): "2020-12-06 Chesebro memo on Trump electors voting on
Dec 14.pdf"

Jim, memo is attached.

Ken

TROUPIS 009034
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Privileged and Confidential

MEMORANDUM

TO: James R. Troupis

FROM: Kenneth Chesebro

DATE: December 6, 2020

RE: Important That All Trump-Pence Electors Vote on December 14

This follows up on my November 18 memo (copy here) advocating that unless
the President and Vice President plan to concede the race if they fail to reach 270
electoral votes by December 14, the Trump-Pence electors all should meet in their
respective States, and cast their votes and send them to Washington, so that the
votes will be physically present at the joint session of Congress on January 6.

This memo briefly covers three points: (1) importance of all the electors in all
six contested States voting; (2) messaging about this being a routine measure; and
(3) logistics.

1. The Trump-Pence electors in all six contested States must vote

I'd be happy to follow up on the subject with a separate memo, if the national
legal strategists are interested, but I've mulled over how January might play out,
and it seems feasible that the Trump campaign can prevent Biden from amassing
270 electoral votes on January 6, and force the Members of Congress, the media,
and the American people to focus on the substantive evidence of illegal election and
counting activities in the six contested States, provided three things happen:

(a) All the Trump-Pence electors meet and vote, in all six contested States,
and send in the certificates containing their votes, in compliance with federal and
state statutes, on December 14;

(b) There is pending, on January 6, in each of the six States, at least one
lawsuit, in either federal or state court, which might plausibly, if allowed to proceed
to completion, lead to either Trump winning the State or at least Biden being
denied the State (of course, ideally by then Trump will have been awarded one or
more of the States); and

(c) On January 6, in a solemn and constitutionally defensible manner,
consistent with clear indications that this what the Framers of the Constitution
intended and expected, and consistent with precedent from the first 70 years of our
nation’s history, Vice President Pence, presiding over the joint session, takes the
position that it is his constitutional power and duty, alone, as President of the
Senate, to both open and count the votes, and that anything in the Electoral Count
Act to the contrary is unconstitutional.
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Privileged and Confidential 2
Trump Electors Voting on December 14

I'm not necessarily advising this course of action, and the Vice President need
not make a decision on how to proceed until January 6, and obviously there are
many factors that will come to bear on how he proceeds, assuming the race has not
been conceded before January 6. My point here is that it is important that the
alternate slates of electors meet and vote on December 14 if we are to create a
scenario under which Biden can be prevented from reaching 270 electoral votes,
even if Trump has not managed by then to obtain court decisions (or state
legislative resolutions) invalidating enough results to push Biden below 270.

Again, I'd be happy to elaborate further on the January 6 scenario I have in
mind, but provided the three conditions above are met, unless I am missing
something, I believe that what can be achieved on January 6 is not simply to keep
Biden below 270 electoral votes. It seems feasible that the vote count can be
conducted so that at no point will Trump be behind in the electoral vote count
unless and until Biden can obtain a favorable decision from the Supreme Court
upholding the Electoral Count Act as constitutional, or otherwise recognizing the
power of Congress (and not the President of the Senate) to count the votes.

Specifically — but only if all six States are still contested, and all six slates of
Trump-Pence electors had voted on December 14 — I think the count could be
managed so that Biden would have to seek Supreme Court review either when he is
behind 12-0 in the electoral count or, at latest, when he 1s behind 232-227.

Even if, in the end, the Supreme Court would likely end up ruling that the
power to count the votes (in the sense of resolving controversies concerning them)
does not lie with the President of the Senate, but instead lies with Congress (either
voting jointly, or in separate Houses), letting matters play out this way would
guarantee that public attention would be riveted on the evidence of electoral abuses
by the Democrats, and would also buy the Trump campaign more time to win
litigation that would deprive Biden of electoral votes and/or add to Trump’s column.

I recognize that what I suggest is a bold, controversial strategy, and that
there are many reasons why it might not end up being executed on January 6. But
as long as it is one possible option, to preserve it as a possibility it is important that
the Trump-Pence electors cast their electoral votes on December 14.

2. Messaging about the December 14 vote as routine

If the Trump campaign ends up deciding to have all of its electors vote on
December 14, even in States in which Trump has not been declared the winner,
presumably word of this will leak out prior to December 14. So perhaps before then
there should be messaging that presents this as a routine measure that is necessary
to ensure that in the event the courts (or state legislatures) were to later conclude
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that Trump actually won the state, the correct electoral slate can be counted in
Congress in January — just as the Democrats did in Hawaii in 1960, which ended up
with Hawaii’s electoral votes being awarded to Kennedy, even though the litigation
was not resolved until after the electors voted (see my Nov. 18 memorandum).

Two points might be made to support this as being a routine, sensible
measure. First, our key adversary in Wisconsin, the Wisconsin Elections
Commission (WEC), has recognized that there is plenty of time for litigation to play
out, and no need to rush unduly, because the real deadline is January 6. See pages
6-10 of its Wisconsin Supreme Court brief, here.

Similarily, Justice Ginsburg noted that the date which has “ultimate
significance” under federal law is “the sixth day of January,” the date set by 3
U.S.C. § 15 on which the Senate and House determine “the validity of electoral
votes.” Bush v. Gore, 531 U.S. 98, 144 (2000) (Ginsburg, J., dissenting) (opinion
here).

Professor Tribe, a key Biden supporter and fervent Trump critic (e.g., here,
here, and here), has likewise noted that the only real deadline for a State’s electoral
votes to be finalized is “before Congress starts to count the votes on January 6.”
Laurence H. Tribe, “Comment: eroG .v hsuB and Its Disguises: Freeing Bush v.
Gore From Its Hall of Mirrors,” 115 Harv. L. Rev. 170, 265-66 (2001) (copy here).

Further, respected voices in the minority community are recently on record
that January 6 is the important date. Consider, for example, this article in Roll Call
on October 26 (emphasis added):

Some people believe the GOP’s reluctance to support efforts in
the battleground states of Michigan and Pennsylvania to begin
processing mail-in votes before Election Day is tied to the fact that
they have Democratic governors and Republican-controlled
legislatures. If disputes over mail-in votes are dragging on in court
when it comes time for the Electoral College to meet on Dec. 14, it’s
possible legislators could put up their own slates.

Those disputes would land in the lap of Congress, and don’t
expect objections to come only from Republicans.

Sherrilyn Ifill, president and director of the NAACP Legal
Defense and Education Fund, noted during a webinar hosted by the
Aspen Institute on Oct. 2 that just as the Black Caucus objected to the
Florida vote in 2001, the same could happen in January if voters are
intimidated from casting ballots or election officials are stopped by
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armed groups or court orders from counting absentee or provisional
ballots.

“We are a nonpartisan organization, but we believe it’s critical
that every vote is counted,” she said. “And so I would just draw your
attention to the fact that we really have to take this all the way to
Jan. 6, and that potential statutory challenge may be received quite
differently in 2021 than it was received in 2001.”

Second, prominent liberal figures urged, just before election day, that given
that post-election litigation might drag on for some time, each campaign should
have its slate of electors vote on December 14.

Consider this essay, published on CNN.com by Van Jones and Larry Lessig
on Nov. 4, when they thought Trump might be ahead in the count in Pennsylvania
after election day, and that Democrats then would have to contest the State. Jones
and Lessig wanted to make clear in advance that Democrats would have until
January 6 to pull out a win (having learned Gore's painful lesson from 2000 that
you need to give yourself as much time as possible to come from behind). After
considering the key insight that can be gleaned from the 1960 Hawaii electoral
count, they advised (emphasis added):

That insight shows what should happen this year on December 14,
2020, when the electors are to meet to cast their ballots. On that day,
assuming the final count of the popular votes has not yet been
certified, both slates of Pennsylvania presidential electors should
meet in Harrisburg. Both slates should cast their votes by ballot.
And Pennsylvania Gov. Tom Wolf should await the final resolution of
the popular vote count before he certifies which slate should represent
the state. So long as that certification happens before January
6, there is nothing that should stop it from being counted by
Congress.

Given such prior statements by these and other prominent liberal figures, it
would be the height of hypocrisy for Democrats to resist January 6 as the real
deadline, or to suggest that Trump and Pence would be doing anything particularly
controversial in asking the electors pledged to them to please assemble in their
respective States and cast their votes, and transmit them to Washington, on
December 14, so that they might be counted in Congress if their slates are later
declared the valid ones, by a court and/or state legislature.
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3. Logistics for casting/transmitting electoral votes on December 14

The federal-law requirements for the December 14 electors’ meeting are set
out in 3 U.S.C. §§ 6-11 (copy here).

The state-law requirements are set out in Wis. Stats. § 7.75 (here).

Obviously, there are party leaders and/or officials in each State who are
familiar with the relevant details who would deal with the logistics, most of whom
have handled such details in past elections. But here is a brief summary, in
chronological order, of the requirements, which I set out to make clear that the
electors in the contested States should be able to take the essential steps needed to
validly cast and transmit their votes without any involvement by the governor or
any other state official.

The electors here function, in effect, as agents of the federal government,
under powers delegated to them by the federal Constitution and statutes (assuming
that they end up being recognized as the validly appointed electors, following final
judicial and/or state legislative action).

® Under federal law, the ten Trump-Pence electors must all meet, together,
on December 14, “at such place in each State as the legislature of such State shall
direct.” 3 U.S.C. § 7.

® Under Wisconsin law, they “shall meet at the state capitol,” i.e., in the
Capitol Building, “at 12:00 noon.” Wis. Stat. § 7.75(1).

® There is no requirement that they meet in public. It might be preferable for
them to meet in private, to thwart the ability of protesters to disrupt the event —
witness, via this video, what happened when the Trump-Pence electors met in
public in 2016, even though the Trump-Pence victory in Wisconsin had not been
contested. Even if held in private, perhaps print and even TV journalists would be
invited to attend to cover the event.

® Preferably all ten electors who were on the ballot would be in attendance.
But if some are unwilling (due to intimidation) or unable to make it, it is sufficient
that three electors who were on the ballot make it, provided that other party
stalwarts (not constitutionally disqualified from serving) are available to step in.
Wis. Stat. § 7.75(1) (“if there is a vacancy in the office of an elector due to death,
refusal to act, failure to attend or other cause, the electors present shall
immediately proceed to fill by ballot, by a plurality of votes, the electoral college
vacancy.”).
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® The ten electors would then all vote for Trump for President, and Pence for
Vice President, separately. 3 U.S.C. § 8; Wis. Stat. § 7.75(2).

® The electors would then prepare six identical sets of papers — “certificates”
— listing under separate headings their votes, indicating that each of them has
voted for Trump for President, and Pence for Vice President. Apparently each page
is signed by each elector. 3 U.S.C. § 9.

® The only thing ordinarily contemplated by Sect. 9 that the Trump-Pence
electors would not be able to do (unless Trump wins by December 14) is staple to
each of their certificates the certificate of ascertainment that the governor is
directed to give the winning electors pursuant to 3 U.S.C. § 6. But, as the Hawaii
1960 example shows, this is hardly fatal; proof that the Trump-Pence electors are
the validly appointed ones can be furnished to Congress before it meets on January
6.

® Next, the electors would place each certificate in a separate envelope, seal
up the envelopes, and indicate on the outside of the envelopes that they contain the
votes of the State of Wisconsin for President and Vice President. 3 U.S.C. § 10.

® Finally, the electors would transmit the six envelopes containing identical
originals of their votes as follows:

—1 to the President of the Senate, by registered mail, on the same day
(“forthwith”).

—2 to Wisconsin’s Secretary of State (apparently by hand), one to be held in
reserve for the President of the Senate, and the other to be preserved as a public
record.

—2 to the National Archives, one to be held in reserve for the President of the
Senate, and the other to be preserved as a public record, also by registered mail
(“[o]n the day thereafter”).

—1 to the U.S. District Court for the Western District of Wisconsin
(apparently by hand).

Given the possible upside of having the Trump-Pence electors meet to vote on
December 14, it seems advisable for the campaign to seriously consider this course
of action and, if adopted, to carefully plan related messaging.

K.C.
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SUBJECT: Fw: Read after brief filed tomorrow -- should this memo on Dec. 14 voting of electors be sent to
Justin Clark?

FROM: Kenneth Chesebro msn.com>

TO: Judge Troupis gmail.com>

DATE: 12/07/2020 11:30

ATTACHMENTS (20201207-113004-0000206): "2020-12-06 Chesebro memo on Trump electors voting on
Dec 14.pdf"

Jim

I feel this memo -- on why it's important all electors vote in all 6 contested states should vote on Dec. 14 --
should get to Justin Clark and others involved with national strategy ASAP.

We're only 7 days away now.

Also, one point I mention in the memo is the need for clear messaging on why this is a routine step, one
previously advocated by prominent Democrats.

Clear messaging is especially important given the new white paper by the Amistad Project, which mucks up a
rather simple case for having the electors vote, and continuing litigation through Jan. 6, when Congress has to
meet to count the votes, under clear constitutional language:
https://www.washingtonexaminer.com/washington-secrets/new-claim-constitution-does-not-require-hasty-
electoral-college-vote-check-fraud-first

Hope you can take a quick look at this.

If desired, I can elaborate in a further memo on my view that if all six states remain in play on January 6 -- i.e.,
if litigation is pending, at least on appeal, in them -- it might be possible to prevent Biden from being elected (or
even being ahead in the electoral count) unless and until the Supreme Court resolves constitutional ambiguities
regarding the procedure for counting electoral votes.

Best,

Ken

From: Kenneth Chesebro

Sent: Monday, December 7, 2020 1:15 AM
To: Judge Troupis gmail.com>
Subject: Read after brief filed tomorrow -- should this memo on Dec. 14 voting of electors be sent to Justin Clark?

Jim, memo is attached.

Ken
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Privileged and Confidential

MEMORANDUM

TO: James R. Troupis

FROM: Kenneth Chesebro

DATE: December 6, 2020

RE: Important That All Trump-Pence Electors Vote on December 14

This follows up on my November 18 memo (copy here) advocating that unless
the President and Vice President plan to concede the race if they fail to reach 270
electoral votes by December 14, the Trump-Pence electors all should meet in their
respective States, and cast their votes and send them to Washington, so that the
votes will be physically present at the joint session of Congress on January 6.

This memo briefly covers three points: (1) importance of all the electors in all
six contested States voting; (2) messaging about this being a routine measure; and
(3) logistics.

1. The Trump-Pence electors in all six contested States must vote

I'd be happy to follow up on the subject with a separate memo, if the national
legal strategists are interested, but I've mulled over how January might play out,
and it seems feasible that the Trump campaign can prevent Biden from amassing
270 electoral votes on January 6, and force the Members of Congress, the media,
and the American people to focus on the substantive evidence of illegal election and
counting activities in the six contested States, provided three things happen:

(a) All the Trump-Pence electors meet and vote, in all six contested States,
and send in the certificates containing their votes, in compliance with federal and
state statutes, on December 14;

(b) There is pending, on January 6, in each of the six States, at least one
lawsuit, in either federal or state court, which might plausibly, if allowed to proceed
to completion, lead to either Trump winning the State or at least Biden being
denied the State (of course, ideally by then Trump will have been awarded one or
more of the States); and

(c) On January 6, in a solemn and constitutionally defensible manner,
consistent with clear indications that this what the Framers of the Constitution
intended and expected, and consistent with precedent from the first 70 years of our
nation’s history, Vice President Pence, presiding over the joint session, takes the
position that it is his constitutional power and duty, alone, as President of the
Senate, to both open and count the votes, and that anything in the Electoral Count
Act to the contrary is unconstitutional.
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I'm not necessarily advising this course of action, and the Vice President need
not make a decision on how to proceed until January 6, and obviously there are
many factors that will come to bear on how he proceeds, assuming the race has not
been conceded before January 6. My point here is that it is important that the
alternate slates of electors meet and vote on December 14 if we are to create a
scenario under which Biden can be prevented from reaching 270 electoral votes,
even if Trump has not managed by then to obtain court decisions (or state
legislative resolutions) invalidating enough results to push Biden below 270.

Again, I'd be happy to elaborate further on the January 6 scenario I have in
mind, but provided the three conditions above are met, unless I am missing
something, I believe that what can be achieved on January 6 is not simply to keep
Biden below 270 electoral votes. It seems feasible that the vote count can be
conducted so that at no point will Trump be behind in the electoral vote count
unless and until Biden can obtain a favorable decision from the Supreme Court
upholding the Electoral Count Act as constitutional, or otherwise recognizing the
power of Congress (and not the President of the Senate) to count the votes.

Specifically — but only if all six States are still contested, and all six slates of
Trump-Pence electors had voted on December 14 — I think the count could be
managed so that Biden would have to seek Supreme Court review either when he is
behind 12-0 in the electoral count or, at latest, when he 1s behind 232-227.

Even if, in the end, the Supreme Court would likely end up ruling that the
power to count the votes (in the sense of resolving controversies concerning them)
does not lie with the President of the Senate, but instead lies with Congress (either
voting jointly, or in separate Houses), letting matters play out this way would
guarantee that public attention would be riveted on the evidence of electoral abuses
by the Democrats, and would also buy the Trump campaign more time to win
litigation that would deprive Biden of electoral votes and/or add to Trump’s column.

I recognize that what I suggest is a bold, controversial strategy, and that
there are many reasons why it might not end up being executed on January 6. But
as long as it is one possible option, to preserve it as a possibility it is important that
the Trump-Pence electors cast their electoral votes on December 14.

2. Messaging about the December 14 vote as routine

If the Trump campaign ends up deciding to have all of its electors vote on
December 14, even in States in which Trump has not been declared the winner,
presumably word of this will leak out prior to December 14. So perhaps before then
there should be messaging that presents this as a routine measure that is necessary
to ensure that in the event the courts (or state legislatures) were to later conclude
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that Trump actually won the state, the correct electoral slate can be counted in
Congress in January — just as the Democrats did in Hawaii in 1960, which ended up
with Hawaii’s electoral votes being awarded to Kennedy, even though the litigation
was not resolved until after the electors voted (see my Nov. 18 memorandum).

Two points might be made to support this as being a routine, sensible
measure. First, our key adversary in Wisconsin, the Wisconsin Elections
Commission (WEC), has recognized that there is plenty of time for litigation to play
out, and no need to rush unduly, because the real deadline is January 6. See pages
6-10 of its Wisconsin Supreme Court brief, here.

Similarily, Justice Ginsburg noted that the date which has “ultimate
significance” under federal law is “the sixth day of January,” the date set by 3
U.S.C. § 15 on which the Senate and House determine “the validity of electoral
votes.” Bush v. Gore, 531 U.S. 98, 144 (2000) (Ginsburg, J., dissenting) (opinion
here).

Professor Tribe, a key Biden supporter and fervent Trump critic (e.g., here,
here, and here), has likewise noted that the only real deadline for a State’s electoral
votes to be finalized is “before Congress starts to count the votes on January 6.”
Laurence H. Tribe, “Comment: eroG .v hsuB and Its Disguises: Freeing Bush v.
Gore From Its Hall of Mirrors,” 115 Harv. L. Rev. 170, 265-66 (2001) (copy here).

Further, respected voices in the minority community are recently on record
that January 6 is the important date. Consider, for example, this article in Roll Call
on October 26 (emphasis added):

Some people believe the GOP’s reluctance to support efforts in
the battleground states of Michigan and Pennsylvania to begin
processing mail-in votes before Election Day is tied to the fact that
they have Democratic governors and Republican-controlled
legislatures. If disputes over mail-in votes are dragging on in court
when it comes time for the Electoral College to meet on Dec. 14, it’s
possible legislators could put up their own slates.

Those disputes would land in the lap of Congress, and don’t
expect objections to come only from Republicans.

Sherrilyn Ifill, president and director of the NAACP Legal
Defense and Education Fund, noted during a webinar hosted by the
Aspen Institute on Oct. 2 that just as the Black Caucus objected to the
Florida vote in 2001, the same could happen in January if voters are
intimidated from casting ballots or election officials are stopped by
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armed groups or court orders from counting absentee or provisional
ballots.

“We are a nonpartisan organization, but we believe it’s critical
that every vote is counted,” she said. “And so I would just draw your
attention to the fact that we really have to take this all the way to
Jan. 6, and that potential statutory challenge may be received quite
differently in 2021 than it was received in 2001.”

Second, prominent liberal figures urged, just before election day, that given
that post-election litigation might drag on for some time, each campaign should
have its slate of electors vote on December 14.

Consider this essay, published on CNN.com by Van Jones and Larry Lessig
on Nov. 4, when they thought Trump might be ahead in the count in Pennsylvania
after election day, and that Democrats then would have to contest the State. Jones
and Lessig wanted to make clear in advance that Democrats would have until
January 6 to pull out a win (having learned Gore's painful lesson from 2000 that
you need to give yourself as much time as possible to come from behind). After
considering the key insight that can be gleaned from the 1960 Hawaii electoral
count, they advised (emphasis added):

That insight shows what should happen this year on December 14,
2020, when the electors are to meet to cast their ballots. On that day,
assuming the final count of the popular votes has not yet been
certified, both slates of Pennsylvania presidential electors should
meet in Harrisburg. Both slates should cast their votes by ballot.
And Pennsylvania Gov. Tom Wolf should await the final resolution of
the popular vote count before he certifies which slate should represent
the state. So long as that certification happens before January
6, there is nothing that should stop it from being counted by
Congress.

Given such prior statements by these and other prominent liberal figures, it
would be the height of hypocrisy for Democrats to resist January 6 as the real
deadline, or to suggest that Trump and Pence would be doing anything particularly
controversial in asking the electors pledged to them to please assemble in their
respective States and cast their votes, and transmit them to Washington, on
December 14, so that they might be counted in Congress if their slates are later
declared the valid ones, by a court and/or state legislature.
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3. Logistics for casting/transmitting electoral votes on December 14

The federal-law requirements for the December 14 electors’ meeting are set
out in 3 U.S.C. §§ 6-11 (copy here).

The state-law requirements are set out in Wis. Stats. § 7.75 (here).

Obviously, there are party leaders and/or officials in each State who are
familiar with the relevant details who would deal with the logistics, most of whom
have handled such details in past elections. But here is a brief summary, in
chronological order, of the requirements, which I set out to make clear that the
electors in the contested States should be able to take the essential steps needed to
validly cast and transmit their votes without any involvement by the governor or
any other state official.

The electors here function, in effect, as agents of the federal government,
under powers delegated to them by the federal Constitution and statutes (assuming
that they end up being recognized as the validly appointed electors, following final
judicial and/or state legislative action).

® Under federal law, the ten Trump-Pence electors must all meet, together,
on December 14, “at such place in each State as the legislature of such State shall
direct.” 3 U.S.C. § 7.

® Under Wisconsin law, they “shall meet at the state capitol,” i.e., in the
Capitol Building, “at 12:00 noon.” Wis. Stat. § 7.75(1).

® There is no requirement that they meet in public. It might be preferable for
them to meet in private, to thwart the ability of protesters to disrupt the event —
witness, via this video, what happened when the Trump-Pence electors met in
public in 2016, even though the Trump-Pence victory in Wisconsin had not been
contested. Even if held in private, perhaps print and even TV journalists would be
invited to attend to cover the event.

® Preferably all ten electors who were on the ballot would be in attendance.
But if some are unwilling (due to intimidation) or unable to make it, it is sufficient
that three electors who were on the ballot make it, provided that other party
stalwarts (not constitutionally disqualified from serving) are available to step in.
Wis. Stat. § 7.75(1) (“if there is a vacancy in the office of an elector due to death,
refusal to act, failure to attend or other cause, the electors present shall
immediately proceed to fill by ballot, by a plurality of votes, the electoral college
vacancy.”).
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® The ten electors would then all vote for Trump for President, and Pence for
Vice President, separately. 3 U.S.C. § 8; Wis. Stat. § 7.75(2).

® The electors would then prepare six identical sets of papers — “certificates”
— listing under separate headings their votes, indicating that each of them has
voted for Trump for President, and Pence for Vice President. Apparently each page
is signed by each elector. 3 U.S.C. § 9.

® The only thing ordinarily contemplated by Sect. 9 that the Trump-Pence
electors would not be able to do (unless Trump wins by December 14) is staple to
each of their certificates the certificate of ascertainment that the governor is
directed to give the winning electors pursuant to 3 U.S.C. § 6. But, as the Hawaii
1960 example shows, this is hardly fatal; proof that the Trump-Pence electors are
the validly appointed ones can be furnished to Congress before it meets on January
6.

® Next, the electors would place each certificate in a separate envelope, seal
up the envelopes, and indicate on the outside of the envelopes that they contain the
votes of the State of Wisconsin for President and Vice President. 3 U.S.C. § 10.

® Finally, the electors would transmit the six envelopes containing identical
originals of their votes as follows:

—1 to the President of the Senate, by registered mail, on the same day
(“forthwith”).

—2 to Wisconsin’s Secretary of State (apparently by hand), one to be held in
reserve for the President of the Senate, and the other to be preserved as a public
record.

—2 to the National Archives, one to be held in reserve for the President of the
Senate, and the other to be preserved as a public record, also by registered mail
(“[o]n the day thereafter”).

—1 to the U.S. District Court for the Western District of Wisconsin
(apparently by hand).

Given the possible upside of having the Trump-Pence electors meet to vote on
December 14, it seems advisable for the campaign to seriously consider this course
of action and, if adopted, to carefully plan related messaging.

K.C.
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1/16/24, 2:14 PM

SUBJECT: Fwd: Read after brief filed tomorrow -- should this memo on Dec. 14 voting of electors be sent to
Justin Clark?

FROM: Kenneth Chesebro msn.com>

TO: Judge Troupis gmail.com>

DATE: 12/07/2020 15:50

ATTACHMENTS (20201207-155004-0000205): "2020-12-06 Chesebro memo on Trump electors voting on
Dec 14.pdf"

Reminder.

Get Outlook for i0OS

From: Kenneth Chesebro msn.com>

Sent: Monday, December 7, 2020 12:30:04 PM

To: Judge Troupis gmail.com>

Subject: Fw: Read after brief filed tomorrow -- should this memo on Dec. 14 voting of electors be sent to Justin Clark?

Jim

I feel this memo -- on why it's important all electors vote in all 6 contested states should vote on Dec. 14 --
should get to Justin Clark and others involved with national strategy ASAP.

We're only 7 days away now.

Also, one point I mention in the memo is the need for clear messaging on why this is a routine step, one
previously advocated by prominent Democrats.

Clear messaging is especially important given the new white paper by the Amistad Project, which mucks up a
rather simple case for having the electors vote, and continuing litigation through Jan. 6, when Congress has to
meet to count the votes, under clear constitutional language:
https://www.washingtonexaminer.com/washington-secrets/new-claim-constitution-does-not-require-hasty-
electoral-college-vote-check-fraud-first

Hope you can take a quick look at this.

If desired, I can elaborate in a further memo on my view that if all six states remain in play on January 6 -- i.e.,
if litigation is pending, at least on appeal, in them -- it might be possible to prevent Biden from being elected (or
even being ahead in the electoral count) unless and until the Supreme Court resolves constitutional ambiguities
regarding the procedure for counting electoral votes.

Best,

Ken

From: Kenneth Chesebro

Sent: Monday, December 7, 2020 1:15 AM

To: Judge Troupis gmail.com>

Subject: Read after brief filed tomorrow -- should this memo on Dec. 14 voting of electors be sent to Justin Clark?

Jim, memo is attached.

TROUPIS 009048
file:///F:/users/MMF/1-CLIENTS/Troupis, %20Jim%2025044.0000/PrintCache/Trump%20Recount-002%20(1)/20201207-155004-0000205-kenchesebr... ~ 1/2


file:///F:/users/MMF/1-CLIENTS/Troupis,%20Jim%2025044.0000/AttachmentCache/Trump%20Recount-002%20(1)/20201207-155004-0000205%202020-12-06%20Chesebro%20memo%20on%20Trump%20electors%20voting%20on%20Dec%2014.pdf
file:///F:/users/MMF/1-CLIENTS/Troupis,%20Jim%2025044.0000/AttachmentCache/Trump%20Recount-002%20(1)/20201207-155004-0000205%202020-12-06%20Chesebro%20memo%20on%20Trump%20electors%20voting%20on%20Dec%2014.pdf
https://aka.ms/o0ukef
https://www.washingtonexaminer.com/washington-secrets/new-claim-constitution-does-not-require-hasty-electoral-college-vote-check-fraud-first
https://www.washingtonexaminer.com/washington-secrets/new-claim-constitution-does-not-require-hasty-electoral-college-vote-check-fraud-first

1/16/24, 2:14 PM

Ken
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1/16/24, 2:15 PM

SUBJECT: Re: Read after brief filed tomorrow -- should this memo on Dec. 14 voting of electors be sent to
Justin Clark?

FROM: Kenneth Chesebro msn.com>
TO: Judge Troupis gmail.com>

DATE: 12/07/2020 18:06

Okay, that makes sense.
Thx for forwarding memo. Can follow up with another if needed.

Get Outlook for i0S

From: Judge Troupis _@gmail.com>

Sent: Monday, December 7, 2020 5:42:32 PM

To: Kenneth Chesebro _@msn.com>

Subject: Re: Read after brief filed tomorrow -- should this memo on Dec. 14 voting of electors be sent to Justin Clark?

Ken,

I have bypassed Justin and am tryouts no to get it circulated at the White House.

I need you to do a brief section for the Motion to Bypass on how the real date for a decision is before Jan 6. We
need to take a clear position at S Crt later this week.

Thanks.

Jim

Sent from my iPhone

On Dec 7, 2020, at 3:50 PM, Kenneth Chesebro <mmsn.conp wrote:

Reminder.

Get Outlook for i0OS

From: Kenneth Chesebro _@msn.com>

Sent: Monday, December 7, 2020 12:30:04 PM

To: Judge Troupis -@gmail.com>

Subject: Fw: Read after brief filed tomorrow -- should this memo on Dec. 14 voting of electors be sent to
Justin Clark?

Jim

I feel this memo -- on why it's important all electors vote in all 6 contested states should vote on
Dec. 14 -- should get to Justin Clark and others involved with national strategy ASAP.

We're only 7 days away now.

Also, one point I mention in the memo is the need for clear messaging on why this is a routine
step, one previously advocated by prominent Democrats.

Clear messaging is especially important given the new white paper by the Amistad Project, which
mucks up a rather simple case for having the electors vote, and continuing litigation thr%%éOOQOSO
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when Congress has to meet to count the votes, under clear constitutional language:
https://www.washingtonexaminer.com/washington-secrets/new-claim-constitution-does-not-
require-hasty-electoral-college-vote-check-fraud-first

Hope you can take a quick look at this.

If desired, I can elaborate in a further memo on my view that if all six states remain in play on
January 6 -- i.e., if litigation is pending, at least on appeal, in them -- it might be possible to prevent
Biden from being elected (or even being ahead in the electoral count) unless and until the Supreme
Court resolves constitutional ambiguities regarding the procedure for counting electoral votes.

Best,

Ken

From: Kenneth Chesebro

Sent: Monday, December 7, 2020 1:15 AM

To: Judge Troupis _@gmail.com>

Subject: Read after brief filed tomorrow -- should this memo on Dec. 14 voting of electors be sent to Justin
Clark?

Jim, memo is attached.

Ken
<2020-12-06 Chesebro memo on Trump electors voting on Dec 14.pdf>
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SUBJECT: Privileged and confidential -- additional thoughts re electors voting on Dec. 14

FROM: Kenneth Chesebro msn.com>
TO: Judge Troupis gmail.com>

DATE: 12/08/2020 00:15

Hi, Jim, nice of you to call me. And I'm glad you like my idea regarding how leverage might be exerted in
January to force serious review in Congress of election fraud in various States.

Several more notes, staying away from the specifics of how it might play out in January:
1. Court challenges pending on Jan. 6 really not necessary.

In my memo | mentioned that a key element of the strategy I've sketched would depend on litigation (either in
state or federal court) pending in the six contested states on January 6.

I'm glad you pressed me on that, for example, could abuses in Georgia be examined even if no litigation were
pending. On reflection, | think having the electors send in alternate slates of votes on Dec. 14 can pay huge
dividends even if there is no litigation pending on Jan. 6, and based on final litigation in the States, Biden is
still above 270 electoral votes (or, at minimum, is still ahead of Trump, with perhaps one of more States up in
the air).

The reason is that constitutionally speaking, there is no barrier to Congress (here, we're talking the Senate,
assuming it's still controlled by Republicans) deliberating on which electoral slate to count, even if one electoral
slate is endorsed by the governor, after all litigation is final -- indeed, even if that slate met the Dec. 8 "safe
harbor" deadline.

The reason is that the Constitution doesn't specify what it means to "count" the electoral votes, and everyone
agrees there is some level of judgment in counting -- here, at minimum, judgment about whether the election
was conducted in the "Manner" directed by the state legislature.

Thus, as Professor Tribe has put it (here), Congress has the "ability, under the Twelfth Amendment, to
determine which set of [a state's] electoral votes to count." 115 Harv. L. Rev. at 277.

This can involve looking at what actually happened in the election, not just at what the governors or courts
said happened. Going behind the governors' certificates is exactly what the Democrats sought to do in the
Hayes-Tilden contest of 1876-77, when the Republican governors of three States certified, somewhat dubiously
in at least one instance, that Hayes had won the States. The Democrats naturally preferred the electoral slates
that had been certified by Democrats in the States.

There's nothing in the Constitution (setting aside legislation; see next point) to prevent the Senate now, if it
wishes, from holding hearings, with testimony, to decide if the election was stolen in one or more States,
before voting on which slate of electors should be counted -- again, even if Trump lost all the legal cases, and
none are still pending. The Senate could decide if it wished that the court proceedings were too cursory,
and/or the judges involved used procedural tactics to avoid the merits, so that independent examination is
required.

2. Democrats' main weapon is the Electoral Count Act.

Democrats' playbook for January 6 depends entirely on the script set out in the Electoral Count Act, under
which, after the certificates are opened, the tellers are supposed to tally up the votes and, as to any contested
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States, the two Houses may deliberate for only two hours before definitively voting on whether to accept as
valid, and count, a slate.

Under this scheme, Trump and Pence would be denied the opportunity for the presentation of any evidence
(for example, live testimony) regarding the fraud in the election -- only limited debate would be allowed. Of
course, preventing any sustained public inquiry into the election is key for the Democrats.

If the Electoral Count Act could be pushed aside, the Democrats would have to contend with unlimited debate
in the Senate, which would be ended only with 60 votes for cloture -- giving Senators who support Trump
plenty of leverage to insist on sustained inquiry into the evidence of fraud in both the election and in the
canvassing. | mean, what would happen to 10 Republican senators who refused to allow an examination of
what happened in the election?

3. The Electoral Count Act is not binding

The vulnerability for Democrats is that the Electoral Count Act is not legally binding. The scholarly consensus is
that, for multiple reasons, it is difficult to imagine the Supreme Court ruling that in counting electoral votes,
Congress must limit itself to debating for only 2 hours per contested State, or that Congress must accept as
valid a particular State's electoral votes just because the State's governor certified them. See sources in
footnote 4 of my Nov. 18 memo, here; see also Prof. Tribe's argument (here) that how to count electoral votes
is inherently a "political question," on which the Supreme Court should not intrude. 115 Harv. L. Rev. 276-87.

4. Procedural leverage: a practical way around the Electoral College Act

The problem for Republicans, however, is that the Electoral Count Act is, in ordinary circumstances, politically
binding. Many of the legislators who enacted it assumed it wasn't constitutional, but they hoped that it would
set ground rules for counting electoral votes that would prevent another crisis such as the one that occurred in
1876-77, in which the two Houses of Congress were controlled by different parties, and there was no clear way
of resolving the partisan conflict.

At minimum, politically the Act is viewed as setting up a special rule for each House governing the counting of
electoral votes, which would take a majority vote to displace.

Conventional wisdom would say that we are stuck with the Electoral College Act, and the Democrats' script,
because:

(1) there is no way that all Senate Republicans would vote in lockstep to jettison the Electoral Count Act --
some obviously despise Trump, and others appear to believe that the election was fair; and

(2) there is no way that pro-Trump Republicans could convince the Supreme Court to invalidate the Electoral
Count Act (in part because of the "political question" doctrine discussed by Tribe).

That's where the tactic we discussed might come into play. It would create leverage that could turn the tables
on Democrats, by holding up the count unless and until they either got an order from the Supreme Court
blocking the tactic (unlikely) or else agreed to extended debate. It would be impossible for the count to
continue with the ordinary procedure under the Electoral Count Act.

5. Objection to extended delay

Any effort to extend scrutiny of the election returns past January 6 would be met with the objection that the
process of electing the President might not be complete before January 20. But that is no reason to avoid
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taking the time necessary to ensure that the electoral votes of particular states are not tainted by fraud. The
Constitution provides an orderly means of ensuring that there is no gap in the executive branch. If Democrats
refused to agree to a reasonable amount of time for Congress to investigate and vote on the six States being
contested, and the dispute dragged on, on January 20 Nancy Pelosi (upon resigning as Speaker) would become
Acting President -- unless, of course, before then the Senate decided to resolve the impasse by electing Pence
as Vice President, so that on January 20 he would become Acting President.

The above is more extensive than | had intended, but | hope that despite the excess verbiage, some of it is
helpful.

Ken

Kenneth Chesebro
25 Northern Avenue, # 1509
Boston, MA 02210

@msn.com
(Admitted in CA, FL, IL, MA, NJ, NY, and TX)

https://www.linkedin.com/in/ken-chesebro
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SUBJECT: Re: Privileged and confidential -- additional thoughts re electors voting on Dec. 14

FROM: Kenneth Chesebro msn.com>
TO: Judge Troupis gmail.com>

DATE: 12/08/2020 08:49

Kenneth Chesebro has shared a OneDrive file with you. To view it, click the link below.

.j@ 487348469-TX-v-State-Motion-2020-12-07-FINAL.pdf

Jim,

Substantively this filing by Texas is great, in targeting abuses in 4 states, but . . .
.. . asking the Supreme Court to change the Dec. 14 statutory date??

Extend the "deadline" for a state certifying electors?

Wanted you to make sure you know about this asap.

There needs to be clarity that all that need happen, as the Dems were saying before the election, is that the
Trump electors vote on Dec. 14, which they can do on their own, without help from the Supreme Court.

Ken

From: Kenneth Chesebro

Sent: Tuesday, December 8, 2020 1:15 AM

To: Judge Troupis gmail.com>

Subject: Privileged and confidential -- additional thoughts re electors voting on Dec. 14

Hi, Jim, nice of you to call me. And I'm glad you like my idea regarding how leverage might be exerted in
January to force serious review in Congress of election fraud in various States.

Several more notes, staying away from the specifics of how it might play out in January:
1. Court challenges pending on Jan. 6 really not necessary.

In my memo | mentioned that a key element of the strategy I've sketched would depend on litigation (either in
state or federal court) pending in the six contested states on January 6.

I'm glad you pressed me on that, for example, could abuses in Georgia be examined even if no litigation were
pending. On reflection, | think having the electors send in alternate slates of votes on Dec. 14 can pay huge
dividends even if there is no litigation pending on Jan. 6, and based on final litigation in the States, Biden is
still above 270 electoral votes (or, at minimum, is still ahead of Trump, with perhaps one of more States up in
the air).

The reason is that constitutionally speaking, there is no barrier to Congress (here, we're talking the Senate,
assuming it's still controlled by Republicans) deliberating on which electoral slate to count, even if one electoral
slate is endorsed by the governor, after all litigation is final -- indeed, even if that slate met the Dec. 8 "safe
harbor" deadline.

TROUPIS 009055
file:///F:/users/IMMF/1-CLIENTS/Troupis, %20Jim%2025044.0000/PrintCache/Trump%20Recount-002%20(1)/20201208-084943-0000581-kenchesebr... ~ 1/3


https://1drv.ms/b/s!AvI7whNnmau3g0tq7UACdEqwHGKH
https://1drv.ms/b/s!AvI7whNnmau3g0tq7UACdEqwHGKH
https://1drv.ms/b/s!AvI7whNnmau3g0tq7UACdEqwHGKH
https://1drv.ms/b/s!AvI7whNnmau3g0tq7UACdEqwHGKH
https://1drv.ms/b/s!AvI7whNnmau3g0tq7UACdEqwHGKH
https://1drv.ms/b/s!AvI7whNnmau3g0tq7UACdEqwHGKH
https://1drv.ms/b/s!AvI7whNnmau3g0tq7UACdEqwHGKH
https://1drv.ms/b/s!AvI7whNnmau3g0tq7UACdEqwHGKH
https://1drv.ms/b/s!AvI7whNnmau3g0tq7UACdEqwHGKH
https://1drv.ms/b/s!AvI7whNnmau3g0tq7UACdEqwHGKH
https://1drv.ms/b/s!AvI7whNnmau3g0tq7UACdEqwHGKH
https://1drv.ms/b/s!AvI7whNnmau3g0tq7UACdEqwHGKH

1/16/24, 2:16 PM

The reason is that the Constitution doesn't specify what it means to "count" the electoral votes, and everyone
agrees there is some level of judgment in counting -- here, at minimum, judgment about whether the election
was conducted in the "Manner" directed by the state legislature.

Thus, as Professor Tribe has put it (here), Congress has the "ability, under the Twelfth Amendment, to
determine which set of [a state's] electoral votes to count." 115 Harv. L. Rev. at 277.

This can involve looking at what actually happened in the election, not just at what the governors or courts
said happened. Going behind the governors' certificates is exactly what the Democrats sought to do in the
Hayes-Tilden contest of 1876-77, when the Republican governors of three States certified, somewhat dubiously
in at least one instance, that Hayes had won the States. The Democrats naturally preferred the electoral slates
that had been certified by Democrats in the States.

There's nothing in the Constitution (setting aside legislation; see next point) to prevent the Senate now, if it
wishes, from holding hearings, with testimony, to decide if the election was stolen in one or more States,
before voting on which slate of electors should be counted -- again, even if Trump lost all the legal cases, and
none are still pending. The Senate could decide if it wished that the court proceedings were too cursory,
and/or the judges involved used procedural tactics to avoid the merits, so that independent examination is
required.

2. Democrats' main weapon is the Electoral Count Act.

Democrats' playbook for January 6 depends entirely on the script set out in the Electoral Count Act, under
which, after the certificates are opened, the tellers are supposed to tally up the votes and, as to any contested
States, the two Houses may deliberate for only two hours before definitively voting on whether to accept as
valid, and count, a slate.

Under this scheme, Trump and Pence would be denied the opportunity for the presentation of any evidence
(for example, live testimony) regarding the fraud in the election -- only limited debate would be allowed. Of
course, preventing any sustained public inquiry into the election is key for the Democrats.

If the Electoral Count Act could be pushed aside, the Democrats would have to contend with unlimited debate
in the Senate, which would be ended only with 60 votes for cloture -- giving Senators who support Trump
plenty of leverage to insist on sustained inquiry into the evidence of fraud in both the election and in the
canvassing. | mean, what would happen to 10 Republican senators who refused to allow an examination of
what happened in the election?

3. The Electoral Count Act is not binding

The vulnerability for Democrats is that the Electoral Count Act is not legally binding. The scholarly consensus is
that, for multiple reasons, it is difficult to imagine the Supreme Court ruling that in counting electoral votes,
Congress must limit itself to debating for only 2 hours per contested State, or that Congress must accept as
valid a particular State's electoral votes just because the State's governor certified them. See sources in
footnote 4 of my Nov. 18 memo, here; see also Prof. Tribe's argument (here) that how to count electoral votes
is inherently a "political question," on which the Supreme Court should not intrude. 115 Harv. L. Rev. 276-87.

4. Procedural leverage: a practical way around the Electoral College Act

The problem for Republicans, however, is that the Electoral Count Act is, in ordinary circumstances, politically
binding. Many of the legislators who enacted it assumed it wasn't constitutional, but they hoped that it would
set ground rules for counting electoral votes that would prevent another crisis such as the one that occurred in
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1876-77, in which the two Houses of Congress were controlled by different parties, and there was no clear way
of resolving the partisan conflict.

At minimum, politically the Act is viewed as setting up a special rule for each House governing the counting of
electoral votes, which would take a majority vote to displace.

Conventional wisdom would say that we are stuck with the Electoral College Act, and the Democrats' script,
because:

(1) there is no way that all Senate Republicans would vote in lockstep to jettison the Electoral Count Act --
some obviously despise Trump, and others appear to believe that the election was fair; and

(2) there is no way that pro-Trump Republicans could convince the Supreme Court to invalidate the Electoral
Count Act (in part because of the "political question" doctrine discussed by Tribe).

That's where the tactic we discussed might come into play. It would create leverage that could turn the tables
on Democrats, by holding up the count unless and until they either got an order from the Supreme Court
blocking the tactic (unlikely) or else agreed to extended debate. It would be impossible for the count to
continue with the ordinary procedure under the Electoral Count Act.

5. Objection to extended delay

Any effort to extend scrutiny of the election returns past January 6 would be met with the objection that the
process of electing the President might not be complete before January 20. But that is no reason to avoid
taking the time necessary to ensure that the electoral votes of particular states are not tainted by fraud. The
Constitution provides an orderly means of ensuring that there is no gap in the executive branch. If Democrats
refused to agree to a reasonable amount of time for Congress to investigate and vote on the six States being
contested, and the dispute dragged on, on January 20 Nancy Pelosi (upon resigning as Speaker) would become
Acting President -- unless, of course, before then the Senate decided to resolve the impasse by electing Pence
as Vice President, so that on January 20 he would become Acting President.

The above is more extensive than | had intended, but | hope that despite the excess verbiage, some of it is
helpful.

Ken

Kenneth Chesebro
25 Northern Avenue, # 1509
Boston, MA 02210

@msn.com
(Admitted in CA, FL, IL, MA, NJ, NY, and TX)

https://www.linkedin.com/in/ken-chesebro
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SUBJECT: Re: Privileged and confidential -- additional thoughts re electors voting on Dec. 14
FROM: Judge Troupis gmail.com>

TO: Kenneth Chesebro msn.com>

DATE: 12/08/2020 08:58

Oops you were typing this as I was asking the same question.
Jim

Sent from my iPhone

On Dec 8, 2020, at 8:49 AM, Kenneth Chesebro <-@msn.com> wrote:

Kenneth Chesebro has shared a OneDrive file with you. To view it, click the link below.

.f@ 487348469-TX-v-State-Motion-2020-12-07-FINAL.pdf

Jim,

Substantively this filing by Texas is great, in targeting abuses in 4 states, but . . .

.. . asking the Supreme Court to change the Dec. 14 statutory date??

Extend the "deadline" for a state certifying electors?

Wanted you to make sure you know about this asap.

There needs to be clarity that all that need happen, as the Dems were saying before the election, is
that the Trump electors vote on Dec. 14, which they can do on their own, without help from the
Supreme Court.

Ken

From: Kenneth Chesebro

Sent: Tuesday, December 8, 2020 1:15 AM

To: Judge Troupis gmail.com>

Subject: Privileged and confidential -- additional thoughts re electors voting on Dec. 14

Hi, Jim, nice of you to call me. And I'm glad you like my idea regarding how leverage might be
exerted in January to force serious review in Congress of election fraud in various States.

Several more notes, staying away from the specifics of how it might play out in January:
1. Court challenges pending on Jan. 6 really not necessary.
In my memo | mentioned that a key element of the strategy I've sketched would depend on

litigation (either in state or federal court) pending in the six contested states on January 6.
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I'm glad you pressed me on that, for example, could abuses in Georgia be examined even if no
litigation were pending. On reflection, | think having the electors send in alternate slates of votes
on Dec. 14 can pay huge dividends even if there is no litigation pending on Jan. 6, and based on
final litigation in the States, Biden is still above 270 electoral votes (or, at minimum, is still ahead of
Trump, with perhaps one of more States up in the air).

The reason is that constitutionally speaking, there is no barrier to Congress (here, we're talking the
Senate, assuming it's still controlled by Republicans) deliberating on which electoral slate to count,
even if one electoral slate is endorsed by the governor, after all litigation is final -- indeed, even if
that slate met the Dec. 8 "safe harbor" deadline.

The reason is that the Constitution doesn't specify what it means to "count" the electoral votes,
and everyone agrees there is some level of judgment in counting -- here, at minimum, judgment
about whether the election was conducted in the "Manner" directed by the state legislature.

Thus, as Professor Tribe has put it (here), Congress has the "ability, under the Twelfth Amendment,
to determine which set of [a state's] electoral votes to count." 115 Harv. L. Rev. at 277.

This can involve looking at what actually happened in the election, not just at what the governors
or courts said happened. Going behind the governors' certificates is exactly what the Democrats
sought to do in the Hayes-Tilden contest of 1876-77, when the Republican governors of three
States certified, somewhat dubiously in at least one instance, that Hayes had won the States. The
Democrats naturally preferred the electoral slates that had been certified by Democrats in the
States.

There's nothing in the Constitution (setting aside legislation; see next point) to prevent the Senate
now, if it wishes, from holding hearings, with testimony, to decide if the election was stolen in one
or more States, before voting on which slate of electors should be counted -- again, even if Trump
lost all the legal cases, and none are still pending. The Senate could decide if it wished that the
court proceedings were too cursory, and/or the judges involved used procedural tactics to avoid
the merits, so that independent examination is required.

2. Democrats' main weapon is the Electoral Count Act.

Democrats' playbook for January 6 depends entirely on the script set out in the Electoral Count
Act, under which, after the certificates are opened, the tellers are supposed to tally up the votes
and, as to any contested States, the two Houses may deliberate for only two hours before
definitively voting on whether to accept as valid, and count, a slate.

Under this scheme, Trump and Pence would be denied the opportunity for the presentation of any
evidence (for example, live testimony) regarding the fraud in the election -- only limited debate
would be allowed. Of course, preventing any sustained public inquiry into the election is key for
the Democrats.

If the Electoral Count Act could be pushed aside, the Democrats would have to contend with
unlimited debate in the Senate, which would be ended only with 60 votes for cloture -- giving
Senators who support Trump plenty of leverage to insist on sustained inquiry into the evidence of
fraud in both the election and in the canvassing. | mean, what would happen to 10 Republican
senators who refused to allow an examination of what happened in the election?

3. The Electoral Count Act is not binding
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The vulnerability for Democrats is that the Electoral Count Act is not legally binding. The scholarly
consensus is that, for multiple reasons, it is difficult to imagine the Supreme Court ruling that in
counting electoral votes, Congress must limit itself to debating for only 2 hours per contested
State, or that Congress must accept as valid a particular State's electoral votes just because the
State's governor certified them. See sources in footnote 4 of my Nov. 18 memo, here; see also
Prof. Tribe's argument (here) that how to count electoral votes is inherently a "political question,"
on which the Supreme Court should not intrude. 115 Harv. L. Rev. 276-87.

4. Procedural leverage: a practical way around the Electoral College Act

The problem for Republicans, however, is that the Electoral Count Act is, in ordinary
circumstances, politically binding. Many of the legislators who enacted it assumed it wasn't
constitutional, but they hoped that it would set ground rules for counting electoral votes that
would prevent another crisis such as the one that occurred in 1876-77, in which the two Houses of
Congress were controlled by different parties, and there was no clear way of resolving the partisan
conflict.

At minimum, politically the Act is viewed as setting up a special rule for each House governing the
counting of electoral votes, which would take a majority vote to displace.

Conventional wisdom would say that we are stuck with the Electoral College Act, and the
Democrats' script, because:

(1) there is no way that all Senate Republicans would vote in lockstep to jettison the Electoral
Count Act -- some obviously despise Trump, and others appear to believe that the election was
fair; and

(2) there is no way that pro-Trump Republicans could convince the Supreme Court to invalidate the
Electoral Count Act (in part because of the "political question" doctrine discussed by Tribe).

That's where the tactic we discussed might come into play. It would create leverage that could turn
the tables on Democrats, by holding up the count unless and until they either got an order from
the Supreme Court blocking the tactic (unlikely) or else agreed to extended debate. It would be
impossible for the count to continue with the ordinary procedure under the Electoral Count Act.

5. Objection to extended delay

Any effort to extend scrutiny of the election returns past January 6 would be met with the
objection that the process of electing the President might not be complete before January 20. But
that is no reason to avoid taking the time necessary to ensure that the electoral votes of particular
states are not tainted by fraud. The Constitution provides an orderly means of ensuring that there
is no gap in the executive branch. If Democrats refused to agree to a reasonable amount of time
for Congress to investigate and vote on the six States being contested, and the dispute dragged on,
on January 20 Nancy Pelosi (upon resigning as Speaker) would become Acting President -- unless,
of course, before then the Senate decided to resolve the impasse by electing Pence as Vice
President, so that on January 20 he would become Acting President.

The above is more extensive than | had intended, but | hope that despite the excess verbiage,
some of it is helpful.
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Ken

Kenneth Chesebro
25 Northern Avenue, # 1509
Boston, MA 02210

@msn.com
(Admitted in CA, FL, IL, MA, NJ, NY, and TX)

https://www.linkedin.com/in/ken-chesebro
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SUBJECT: Re: Draft Notice of Appeal, Docketing Statement and Statement of Transcript
FROM: Beauty and the Bees gmail.com>
TO: Judge Troupis

gmail.com>

CcC: outlook.com>, gmail.com,
swvalawfirm.com>, Clint Lancaster thelancasterlawfirm.com>, gmail.com,
gmail.com

DATE: 12/08/2020 09:03

_ is analyzing this case. He has completed the first full opinion and can brief you verbally on this
when you arrive this morning. He is now analyzing the second opinion in SEIU as I type.

Sent from my iPhone

On Dec 8, 2020, at 8:48 AM, Judge Troupis <-@gmail.com> wrote:

Thank you.

Is someone doing a dive into the SEIU v Vos case? I believe it does not apply because there the
claim was a statute is invalid while here we argue the reverse—the statute is valid. Let me know as
I do not have time to read it carefully.

Jim

Sent from my iPhone

On Dec 7, 2020, at 9:04 PM, _ moutlook.com> wrote:
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Jim

Megan and | have drafted the very beginnings of:

e Notice of Appeal

e Docketing Statement

e Statement of Transcript
The documents need further development, but we wanted to make sure
we were heading in the right direction.

Talk with you tomorrow.

TROUPIS 009063
file:///F:/users/MMF/1-CLIENTS/Troupis,%20Jim%2025044.0000/PrintCache/Trump%20Recount-002%20(1)/20201208-090301-0001362-homegrowni...  2/3



1/16/24, 2:16 PM
<Notice of Appeal - 4th Circuit Wl.docx>
<Docketing Statement - 4th Circuit Wl.docx>
<Statement of Transcript - 4th Circuit WIl.docx>
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SUBJECT: Re: Privileged and confidential -- additional thoughts re electors voting on Dec. 14

FROM: Kenneth Chesebro msn.com>
TO: Judge Troupis gmail.com>

DATE: 12/08/2020 12:10

| wouldn't be surprised if Senator Johnson and others have been focusing for awhile on how Pence might be
able to help slow things down and create pressure to allow a debate. There are a lot of smart people in the
Senate

Anything Pence can do unilaterally to slow things down will obviously be of enormous benefit to senators who
support Trump but who, standing alone, would find it difficult to resist pressure for closure.

If the count were conducted piecemeal, with 2 hours of debate on each state, during each debate at least one
Senator would filibuster, but | don't see how you'd get 41 Republican senators to vote against cloture after a
few hours (maybe only 2 hours) of debate -- enough Trump critics and politically vulnerable senators would
presumably quickly give in, given how the mass media would portray them as incorrigible obstructionists
peddling "baseless" claims.

By contrast, if he has the will to do it, Pence could stand as Horatius at the Bridge, and help ensure adequate
time for debate, shielding the Republican senators from a politically dicey cloture vote.

Main point of my focus on getting all electors to vote on Dec. 14 is it would make Pence's exercise of his power
to set the pace of the count look much more reasonable.

Because, if on Jan. 6 none of the six states in question had an alternative slate of electors, what would be the
point of Pence insisting on extended debate to probe election irregularities? Even if Congress rejected the
electoral votes of 5 of the 6 contested states, Biden would still win, because there would be no vehicle for
awarding those electoral votes to Trump (his electors not having voted on Dec. 14), and Democrats in the
House would claim that all Biden needed was a majority of the electoral votes actually cast.

By contrast, if all six of the contested states on Jan. 6 have alternative slates of electors, it totally makes sense
for Pence to insist that those states be treated separately, and with great deliberation, because there is no way
the electoral votes of those states could be counted without first deciding which slate was validly elected,
which would require debate that Pence would insist on.

Glad you followed up with Senator Johnson. The prospect of extending the fight into January is exciting!

Ken

From: Judge Troupis gmail.com>
Sent: Tuesday, December 8, 2020 9:57 AM
To: Kenneth Chesebro msn.com>

Subject: Re: Privileged and confidential -- additional thoughts re electors voting on Dec. 14

I spoke with Senator Johnson late last night about the Pence angle at the end. Just wanted to take his
temperature.
This is an excellent summary of the end game. Thank you.
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Just read about Texas action at SCOTUS arguing for legislative appointment of Electors. Can you pull the briefs
etc and let me know your thoughts. (Might be helpful on timing issues as well for us per WEC?)
Jim

Sent from my iPhone

On Dec 8, 2020, at 12:15 AM, Kenneth Chesebro <-d}msn.com> wrote:

Hi, Jim, nice of you to call me. And I'm glad you like my idea regarding how leverage might be
exerted in January to force serious review in Congress of election fraud in various States.

Several more notes, staying away from the specifics of how it might play out in January:
1. Court challenges pending on Jan. 6 really not necessary.

In my memo | mentioned that a key element of the strategy I've sketched would depend on
litigation (either in state or federal court) pending in the six contested states on January 6.

I'm glad you pressed me on that, for example, could abuses in Georgia be examined even if no
litigation were pending. On reflection, | think having the electors send in alternate slates of votes
on Dec. 14 can pay huge dividends even if there is no litigation pending on Jan. 6, and based on
final litigation in the States, Biden is still above 270 electoral votes (or, at minimum, is still ahead of
Trump, with perhaps one of more States up in the air).

The reason is that constitutionally speaking, there is no barrier to Congress (here, we're talking the
Senate, assuming it's still controlled by Republicans) deliberating on which electoral slate to count,
even if one electoral slate is endorsed by the governor, after all litigation is final -- indeed, even if
that slate met the Dec. 8 "safe harbor" deadline.

The reason is that the Constitution doesn't specify what it means to "count" the electoral votes,
and everyone agrees there is some level of judgment in counting -- here, at minimum, judgment
about whether the election was conducted in the "Manner" directed by the state legislature.

Thus, as Professor Tribe has put it (here), Congress has the "ability, under the Twelfth Amendment,
to determine which set of [a state's] electoral votes to count." 115 Harv. L. Rev. at 277.

This can involve looking at what actually happened in the election, not just at what the governors
or courts said happened. Going behind the governors' certificates is exactly what the Democrats
sought to do in the Hayes-Tilden contest of 1876-77, when the Republican governors of three
States certified, somewhat dubiously in at least one instance, that Hayes had won the States. The
Democrats naturally preferred the electoral slates that had been certified by Democrats in the
States.

There's nothing in the Constitution (setting aside legislation; see next point) to prevent the Senate
now, if it wishes, from holding hearings, with testimony, to decide if the election was stolen in one
or more States, before voting on which slate of electors should be counted -- again, even if Trump
lost all the legal cases, and none are still pending. The Senate could decide if it wished that the
court proceedings were too cursory, and/or the judges involved used procedural tactics to avoid

the merits, so that independent examination is required.
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2. Democrats' main weapon is the Electoral Count Act.

Democrats' playbook for January 6 depends entirely on the script set out in the Electoral Count
Act, under which, after the certificates are opened, the tellers are supposed to tally up the votes
and, as to any contested States, the two Houses may deliberate for only two hours before
definitively voting on whether to accept as valid, and count, a slate.

Under this scheme, Trump and Pence would be denied the opportunity for the presentation of any
evidence (for example, live testimony) regarding the fraud in the election -- only limited debate
would be allowed. Of course, preventing any sustained public inquiry into the election is key for
the Democrats.

If the Electoral Count Act could be pushed aside, the Democrats would have to contend with
unlimited debate in the Senate, which would be ended only with 60 votes for cloture -- giving
Senators who support Trump plenty of leverage to insist on sustained inquiry into the evidence of
fraud in both the election and in the canvassing. | mean, what would happen to 10 Republican
senators who refused to allow an examination of what happened in the election?

3. The Electoral Count Act is not binding

The vulnerability for Democrats is that the Electoral Count Act is not legally binding. The scholarly
consensus is that, for multiple reasons, it is difficult to imagine the Supreme Court ruling that in
counting electoral votes, Congress must limit itself to debating for only 2 hours per contested
State, or that Congress must accept as valid a particular State's electoral votes just because the
State's governor certified them. See sources in footnote 4 of my Nov. 18 memo, here; see also
Prof. Tribe's argument (here) that how to count electoral votes is inherently a "political question,"
on which the Supreme Court should not intrude. 115 Harv. L. Rev. 276-87.

4. Procedural leverage: a practical way around the Electoral College Act

The problem for Republicans, however, is that the Electoral Count Act is, in ordinary
circumstances, politically binding. Many of the legislators who enacted it assumed it wasn't
constitutional, but they hoped that it would set ground rules for counting electoral votes that
would prevent another crisis such as the one that occurred in 1876-77, in which the two Houses of
Congress were controlled by different parties, and there was no clear way of resolving the partisan
conflict.

At minimum, politically the Act is viewed as setting up a special rule for each House governing the
counting of electoral votes, which would take a majority vote to displace.

Conventional wisdom would say that we are stuck with the Electoral College Act, and the
Democrats' script, because:

(1) there is no way that all Senate Republicans would vote in lockstep to jettison the Electoral
Count Act -- some obviously despise Trump, and others appear to believe that the election was
fair; and

(2) there is no way that pro-Trump Republicans could convince the Supreme Court to invalidate the
Electoral Count Act (in part because of the "political question" doctrine discussed by Tribe).
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That's where the tactic we discussed might come into play. It would create leverage that could turn
the tables on Democrats, by holding up the count unless and until they either got an order from
the Supreme Court blocking the tactic (unlikely) or else agreed to extended debate. It would be
impossible for the count to continue with the ordinary procedure under the Electoral Count Act.

5. Objection to extended delay

Any effort to extend scrutiny of the election returns past January 6 would be met with the
objection that the process of electing the President might not be complete before January 20. But
that is no reason to avoid taking the time necessary to ensure that the electoral votes of particular
states are not tainted by fraud. The Constitution provides an orderly means of ensuring that there
is no gap in the executive branch. If Democrats refused to agree to a reasonable amount of time
for Congress to investigate and vote on the six States being contested, and the dispute dragged on,
on January 20 Nancy Pelosi (upon resigning as Speaker) would become Acting President -- unless,
of course, before then the Senate decided to resolve the impasse by electing Pence as Vice
President, so that on January 20 he would become Acting President.

The above is more extensive than | had intended, but | hope that despite the excess verbiage,
some of it is helpful.

Ken

Kenneth Chesebro
25 Northern Avenue, # 1509
Boston, MA 02210

@msn.com
(Admitted in CA, FL, IL, MA, NJ, NY, and TX)

https://www.linkedin.com/in/ken-chesebro
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SUBJECT: Re: Brief and Petition

FROM: Kenneth Chesebro msn.com>
TO: Judge Troupis
CC: George Burnett Icojlaw.com>, Joe Olson michaelbest.com>, "Kurt A. Goehre"
<-@1c0j1aw.com>, "Boerke, Nicholas J (12767)" michaelbest.com>

DATE: 12/09/2020 01:06

ATTACHMENTS (20201209-010646-0003891): "BRIEF IN CHIEF -- BLACK LINE -- showing changes by
Chesebro, Dec 9, 1 am.docx" , "BRIEF IN CHIEF.Draft 12-9 -- 1 am with Chesebro edits.docx"

Okay, my changes on the BRIEF IN CHIEF were much lighter -- new version, with all my changes, attached,
along with a blackline version.

Papers are in great shape. Look forward to the conference call!
Ken

From: Kenneth Chesebro msn.com>

Sent: Wednesday, December 9, 2020 12:47 AM

To: Judge Troupis gmail.com>

Cc: George Burnett Icojlaw.com>; Joe Olson .@michaelbest.com>; Kurt A. Goehre <.@Icoj|aw.com>;
Boerke, Nicholas J (12767) <_@michae|best.com>

Subject: Re: Brief and Petition

Okay, on the Petition, I made a ton of small changes -- attached are a blackline version and a clean version.

Ken

From: Kenneth Chesebro _@msn.com>

Sent: Tuesday, December 8, 2020 11:53 PM
To: Judge Troupis gmail.com>
Cc: George Burnett Icojlaw.com>; Joe Olson .@michaelbest.com>; Kurt A. Goehre <.@Icoj|aw.com>;
Boerke, Nicholas J (12767) <_@michae|best.com>

Subject: Re: Brief and Petition

Okay, if I can figure out how to do that in Word, I will.
I googled it, and think I can do it.

I hate Word. I'm a dinosaur -- still use WordPerfect. Best wordprocessing program ever!!!

From: Judge Troupis gmail.com>
Sent: Tuesday, December 8, 2020 11:51 PM
To: Kenneth Chesebro msn.com>

Cc: George Burnett Icojlaw.com>; Joe Olson .@michaelbest.com>; Kurt A. Goehre <-@Icojlaw.com>;
Boerke, Nicholas J (12767) <_@michae|best.com>

Subject: Re: Brief and Petition

Please do in black line Ken. Much easier for me to see.
Jim

Sent from my iPhone
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On Dec 8, 2020, at 10:27 PM, Kenneth Chesebro <mmsn.conp wrote:

Unless Joe and/or George is working on this, I'll edit both documents for like an hour, and send
them around.

Easier than entering a bunch of small handwritten edits from me.

Ken

From: Judge Troupis gmail.com>
Sent: Tuesday, December 8, 2020 11:07 PM

To: George Burnett <.@Icoj|aw.com>; Joe Olson <-@michaelbest.com>; Kenneth Chesebro
*@msn.com>

Cc: Kurt A. Goehre Icojlaw.com>; Boerke, Nicholas J (12767) <_@michae|best.com>
Subject: Brief and Petition

George, Joe, Ken

Attached are the latest drafts of the Petition and the Brief to S. Ct.

Please provide either handwritten or blackline suggestions if you have any.
Jim
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SUBJECT: Re: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf
FROM: Kenneth Chesebro
TO: Judge Troupis
CC: Joe Olson
DATE: 12/09/2020 12:02

michaelbest.com>, George Burnett <l@lcojlaw.com>

Oh, you mean the actual papers the electors sign. I see.
I will do a memo on specifics of each state.

But we need an attorney to be our main contact who is in touch with the lead elector and whatever legislators or
party operatives who did the paperwork 4 years ago.

What I need ASAP is a list of our electors in each state and copies of the certificates sent in 4 years ago. Pence
as president of senate has the latter.

Get Outlook for i0S

From: Judge Troupis _@gmail.com>

Sent: Wednesday, December 9, 2020 12:48:27 PM

To: Kenneth Chesebro msn.com>

Cc: Joe Olson <-@michaelbest.com>; George Burnett <.@Icoj|aw.com>

Subject: Re: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

Ken,

I think what they want is us to draft the ballot for them to vote with, the mailing instructions, words for the
meeting, timing of meeting, where the meeting must take place etc. So that they each do it exactly right under
the Federal law or state law if it is different.

Jim

On Wed, Dec 9, 2020 at 11:40 AM Kenneth Chesebro <-@msn.com> wrote:
Oh, absolutely!!!

Just have Rudy or someone tell the other states to send me a draft of either the next thing they plan to file, and
where they want to insert a paragraph and footnote on timing, and I can adapt our material to suit!

Or, if they want to file some sort of notice just updating the court, that’s fine too.

Bottom line is to get across that Trump and pence concur with Wisconsin wec, and Ginsburg, and Tribe, that
Jan 6 is real deadline. Will force other side to take a position.

Tribe is crowing about safe harbor. It’d be nice if Trump or at least Ellis would retweet this:
https://twitter.com/badgerpundit/status/1336387791383638018?s=21

Get Outlook for i0S

From: Judge Troupis -@_gmail.com>

Sent: Wednesday, December 9, 2020 12:20:15 PM

To: Kenneth Chesebro _@msn.com>; Joe Olson <_@michae|best.com>; George Burnett
)|cojlaw.com>

Subject: Fwd: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

Ken and All,
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For reasons that may be obvious--we do not want this screwed up as that could doom our S. Crt. case--KEN--
would you be able to do this for the other States? Joe--or you?
Jim T.

---------- Forwarded message ---------

From: Boris Epshteyn hdonaldtrumn.com>
Date: Wed, Dec 9, 2020 at 11:17 AM
Subject: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

To: Judge Troupis gmail.com>, Christina Bobb <-@ggbstrategies.c0m>

Judge, hope all is well! Question per Mayor - do you think you could prepare a sample elector ballot for
Wisconsin?

If the answer is yes, how would you feel about preparing same sample ballots for PA, Georgia, Michigan, AZ,
Nevada and New Mexico?

If that’s difficult, we can have counsels in those states do it.

Thank you!
Best,

Boris Epshteyn
Strategic Advisor

Donald J. Trump for President, Inc.

ce!

Please Note: The information in this email is confidential and may be legally privileged. If you are not the
intended recipient, you must not read, use or disseminate the information; please advise the sender
immediately by reply email and delete this message and any attachments without retaining a copy. Although
this email and any attachments are believed to be free of any virus or other defect that may affect any
computer system into which it is received and opened, it is the responsibility of the recipient to ensure that it
is virus free and no responsibility is accepted by the sender for any loss or damage arising in any way from its
use.

On Dec 7, 2020, at 8:52 PM, Judge Troupis <-@gmail.com> wrote:

Boris,

Here are two memo's I had prepared for me on appointing a second slate of electors in
Wisconsin.

There is no need for the legislators to act. The second slate just shows up at noon on Monday and
votes and then transmits the results. It is up to Pence on Jan 6 to open them.

'Our strategy, which we believe is replicable in all 6 contested states, is for the electors to meet
and vote so that an interim decision by a Court to certify Trump the winner can be executed on by
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the Court ordering the Governor to issue whatever is required to name the electors. The key
nationally would be for all six states to do it so the election remains in doubt until January. But, if
you let the 14th pass without Trump electors meeting and voting and transmitting, no Court can
change the outcome. You must have electors meet and vote and transmit on the 14th.

Important: NOTE that Van Jones at CNN agrees with this because he intended to have the
Democrats do exactly what we are talking about had they not been certified in PA. (There is a
link to the article.) This is not just a Republican fantasy. Van Jones and I believe Larry Tribe at
Harvard have both opined and come to the same conclusion.

Of course, before you get out a limb with this I would ask you make sure to have other attorneys
or friendly professors review our work here and confirm that what we are planning to do is not

without support.

If you take it further, you will want to have a discussion with, or have others review this, with
Ken Chesebro on our team.

I hope Rudy is ok. Give him my best.
Jim

On Mon, Dec 7, 2020 at 7:24 PM Boris Epshteyn mdonaldtrumn.com> wrote:

Best,

Boris Epshteyn
Strategic Advisor

Donald J. Trump for President, Inc.

cen: NN

Please Note: The information in this email is confidential and may be legally privileged. If you
are not the intended recipient, you must not read, use or disseminate the information; please
advise the sender immediately by reply email and delete this message and any attachments
without retaining a copy. Although this email and any attachments are believed to be free of
any virus or other defect that may affect any computer system into which it is received and
opened, it is the responsibility of the recipient to ensure that it is virus free and no
responsibility is accepted by the sender for any loss or damage arising in any way from its use.
CONFIDENTIALITY NOTICE: This message (including any attachments) may contain
confidential, proprietary, privileged, and/or private information. This information is intended to
be for the use of the individual(s) designated above. If you are not the intended recipient of this
message, please notify the sender immediately, and delete the message and any attachments.
Any disclosure, reproduction, distribution, or other use of this message or any attachments by
an individual or entity other than the intended recipient is prohibited. Copyright and any other
intellectual property rights are the sole property of Donald J. Trump for President, Inc.
<2020-11-18 Chesebro memo on real deadline.pdf>
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<2020-12-06 Chesebro memo on Trump electors voting on Dec 14.pdf>
CONFIDENTIALITY NOTICE: This message (including any attachments) may contain confidential,
proprietary, privileged, and/or private information. This information is intended to be for the use of the
individual(s) designated above. If you are not the intended recipient of this message, please notify the sender
immediately, and delete the message and any attachments. Any disclosure, reproduction, distribution, or other
use of this message or any attachments by an individual or entity other than the intended recipient is
prohibited. Copyright and any other intellectual property rights are the sole property of Donald J. Trump for
President, Inc.
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SUBJECT: Re: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf
FROM: "Olson, Joseph L (13465)" michaelbest.com>

TO: Kenneth Chesebro @msn.com>

CC: Judge Troupis @gmail.com>, George Burnett <.@lcojlaw‘com>

DATE: 12/09/2020 12:16

Chaz and Mark Jefferson already mocked one up. I’ll send to this group.
Sent from my iPhone

On Dec 9, 2020, at 12:02 PM, Kenneth Chesebro mmsn.com> wrote:

Oh, you mean the actual papers the electors sign. I see.

I will do a memo on specifics of each state.

But we need an attorney to be our main contact who is in touch with the lead elector and whatever legislators or party operatives who did the paperwork 4 years ago.
What I need ASAP is a list of our electors in each state and copies of the certificates sent in 4 years ago. Pence as president of senate has the latter.

Get Outlook for iOS<https://aka.ms/oOukef>

From: Judge Troupis <-@nail.com>

Sent: Wednesday, December 9. 2020 12:48:27 PM

To: Kenneth Chesebro <_@msn.com>

Cc: Joe Olson michaelbest.com>; George Burnett <-@lc0jlaw.c0m>

Subject: Re: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

Ken,

I think what they want is us to draft the ballot for them to vote with, the mailing instructions, words for the meeting, timing of meeting, where the meeting must take place
etc. So that they each do it exactly right under the Federal law or state law if it is different.

Jim

On Wed, Dec 9, 2020 at 11:40 AM Kenneth Chesebro mmsn.com<mailto_@msn.com>> wrote:

Oh, absolutely!!!

Just have Rudy or someone tell the other states to send me a draft of either the next thing they plan to file, and where they want to insert a paragraph and footnote on
timing, and I can adapt our material to suit!

Or, if they want to file some sort of notice just updating the court, that’s fine too.
Bottom line is to get across that Trump and pence concur with Wisconsin wec, and Ginsburg, and Tribe, that Jan 6 is real deadline. Will force other side to take a position.

Tribe is crowing about safe harbor. It’d be nice if Trump or at least Ellis would retweet this: https://twitter.com/badgerpundit/status/1336387791383638018?
s=21<https://nam12.safelinks.protection.outlook.com/?
url=https%3 A%2F%2Ftwitter.com%2Fbadgerpundit%2Fstatus%2F 1336387791383638018%3Fs%3D21&data=04%7C01%7C%7Cd043b424d52644a565fc08d89c6aaabt®

Get Outlook for iOS<https://nam12.safelinks.protection.outlook.com/?
url=https%3A%2F%2Faka.ms%2Fo0ukef&data=04%7C01%7C%7Cd043b424d52644a565fc08d89c6aaabf%7C84d9e7fe9f640afb435aaaaaaaaaaaa% 7C1%7C0%7C6374

From: Judge Troupis gmail.com<mailt0_@gmail‘com>>
Sent: Wednesday, December 9. 2020 12:20:15 PM

To: Kenneth Chesebro <q%sn.com<mailtommsn.com>>; Joe Olson l@michaelbest.com<mailto-@michaelbestcom>>; George

Burnett Icojlaw.com<mailto Icojlaw.com>>
Subject: Fwd: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

Ken and All,

For reasons that may be obvious--we do not want this screwed up as that could doom our S. Crt. case--KEN--would you be able to do this for the other States? Joe--or
you?

Jim T.

---------- Forwarded message ---------
From: Boris Epshteyn donaldtrump.c0m<mailt0-@donaldtmmpAcom>>

Date: Wed, Dec 9, 2020 at 11:17 AM
Subject: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

To: Judge Troupis gmail.com<mailt0mgmail.c0m>>, Christina Bobb <-@cgbstrategies.com<mailt0-@cgbstrategies.com>>
Judge, hope all is well! Question per Mayor - do you think you could prepare a sample elector ballot for Wisconsin?

If the answer is yes, how would you feel about preparing same sample ballots for PA, Georgia, Michigan, AZ, Nevada and New Mexico?

If that’s difficult, we can have counsels in those states do it.

Thank you!

Best,
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Boris Epshteyn
Strategic Advisor

Donald J. Trump for President, Inc.

celt: - - .

Please Note: The information in this email is confidential and may be legally privileged. If you are not the intended recipient, you must not read, use or disseminate the
information; please advise the sender immediately by reply email and delete this message and any attachments without retaining a copy. Although this email and any
attachments are believed to be free of any virus or other defect that may affect any computer system into which it is received and opened, it is the responsibility of the
recipient to ensure that it is virus free and no responsibility is accepted by the sender for any loss or damage arising in any way from its use.

On Dec 7, 2020, at 8:52 PM, Judge Troupis -@gmai1.com<mai1to_@gmail.com>> wrote:

Boris,

Here are two memo's I had prepared for me on appointing a second slate of electors in Wisconsin.

There is no need for the legislators to act. The second slate just shows up at noon on Monday and votes and then transmits the results. It is up to Pence on Jan 6 to open
them.

'Our strategy, which we believe is replicable in all 6 contested states, is for the electors to meet and vote so that an interim decision by a Court to certify Trump the winner
can be executed on by the Court ordering the Governor to issue whatever is required to name the electors. The key nationally would be for all six states to do it so the
election remains in doubt until January. But, if you let the 14th pass without Trump electors meeting and voting and transmitting, no Court can change the outcome. You
must have electors meet and vote and transmit on the 14th.

Important: NOTE that Van Jones at CNN agrees with this because he intended to have the Democrats do exactly what we are talking about had they not been certified in
PA. (There is a link to the article.) This is not just a Republican fantasy. Van Jones and I believe Larry Tribe at Harvard have both opined and come to the same
conclusion.

Of course, before you get out a limb with this I would ask you make sure to have other attorneys or friendly professors review our work here and confirm that what we
are planning to do is not without support.

If you take it further, you will want to have a discussion with, or have others review this, with Ken Chesebro on our team.
I hope Rudy is ok. Give him my best.
Jim

On Mon, Dec 7, 2020 at 7:24 PM Boris Epshteyn <-@donaldtrump.com<mailto-@donaldtrump.com>> wrote:

Best,

Boris Epshteyn
Strategic Advisor

Donald J. Trump for President, Inc.

co: (N«

Please Note: The information in this email is confidential and may be legally privileged. If you are not the intended recipient, you must not read, use or disseminate the
information; please advise the sender immediately by reply email and delete this message and any attachments without retaining a copy. Although this email and any
attachments are believed to be free of any virus or other defect that may affect any computer system into which it is received and opened, it is the responsibility of the
recipient to ensure that it is virus free and no responsibility is accepted by the sender for any loss or damage arising in any way from its use.

CONFIDENTIALITY NOTICE: This message (including any attachments) may contain confidential, proprietary, privileged, and/or private information. This information
is intended to be for the use of the individual(s) designated above. If you are not the intended recipient of this message, please notify the sender immediately, and delete
the message and any attachments. Any disclosure, reproduction, distribution, or other use of this message or any attachments by an individual or entity other than the
intended recipient is prohibited. Copyright and any other intellectual property rights are the sole property of Donald J. Trump for President, Inc.

<2020-11-18 Chesebro memo on real deadline.pdf>

<2020-12-06 Chesebro memo on Trump electors voting on Dec 14.pdf>

CONFIDENTIALITY NOTICE: This message (including any attachments) may contain confidential, proprietary, privileged, and/or private information. This information
is intended to be for the use of the individual(s) designated above. If you are not the intended recipient of this message, please notify the sender immediately, and delete
the message and any attachments. Any disclosure, reproduction, distribution, or other use of this message or any attachments by an individual or entity other than the
intended recipient is prohibited. Copyright and any other intellectual property rights are the sole property of Donald J. Trump for President, Inc.
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Email Disclaimer
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The information contained in this communication may be confidential,
is intended only for the use of the recipient(s) named above, and may
be legally privileged. If the reader of this message is not the

intended recipient, you are hereby notified that any dissemination,
distribution, or copying of this communication, or any of its

contents, is strictly prohibited. If you have received this
communication in error, please return it to the sender immediately and
delete the original message and any copy of it from your computer
system. If you have any questions concerning this message, please
contact the sender.
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1/16/24, 2:20 PM

SUBJECT: Re: WISCONSIN - Re:
FROM: Kenneth Chesebro
TO: "Olson, Joseph L (13465)"
CC: Judge Troupis
DATE: 12/09/2020 12:58

EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

I know there's a lot going on, but someone in the White House, Pence's Senate office (he's the President of the Senate, where there's a copy of everything) needs to supply
PDFs asap of the electoral votes submitted in 2016 from all 6 States.

That's all we need as to form.

Also, someone from White House or campaign should give us lists of all electors (including any alternates) from the election in all 6 states -- the actual electors we claim
were elected.

Ken

From: Olson, Joseph L (13465) l)michaelbest.com>
Sent: Wednesday, December 9, 2020 1:16 PM

To: Kenneth Chesebro msn.com>

Cc: Judge Troupis gmail.com>; George Burnett mlcojlaw.com>

Subject: Re: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

Chaz and Mark Jefferson already mocked one up. T’ll send to this group.
Sent from my iPhone

On Dec 9, 2020, at 12:02 PM, Kenneth Chesebro -@msn.com> wrote:

Oh, you mean the actual papers the electors sign. I see.

I will do a memo on specifics of each state.

But we need an attorney to be our main contact who is in touch with the lead elector and whatever legislators or party operatives who did the paperwork 4 years ago.
What I need ASAP is a list of our electors in each state and copies of the certificates sent in 4 years ago. Pence as president of senate has the latter.

Get Outlook for iOS<https://eur04.safelinks.protection.outlook.com/?
url=https%3 A%2F%2Faka.ms%2FoOukef&amp;data=04%7C01%7C%7C60d2cdcflece424fcfac08d89c6e813¢c%7C84dfVe7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C6374313457097:

From: Judge Troupis -@gmail.com>

Sent: Wednesday, December 9, 2020 12:48:27 PM

To: Kenneth Chesebro @msn.com>

Cc: Joe Olson @michaelbest.com>; George Burnett Icojlaw.com>

Subject: Re: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

Ken,

I think what they want is us to draft the ballot for them to vote with, the mailing instructions, words for the meeting, timing of meeting, where the meeting must take place etc. So that
they each do it exactly right under the Federal law or state law if it is different.

Jim

On Wed, Dec 9, 2020 at 11:40 AM Kenneth Chesebro -@msn.com<mailto-@msn.com>> wrote:

Oh, absolutely!!!

Just have Rudy or someone tell the other states to send me a draft of either the next thing they plan to file, and where they want to insert a paragraph and footnote on timing, and I can
adapt our material to suit!

Or, if they want to file some sort of notice just updating the court, that’s fine too.
Bottom line is to get across that Trump and pence concur with Wisconsin wec, and Ginsburg, and Tribe, that Jan 6 is real deadline. Will force other side to take a position.
Tribe is crowing about safe harbor. It’d be nice if Trump or at least Ellis would retweet this: https://eur04.safelinks.protection.outlook.com/?

url=https%3 A%2F%2Ftwitter.com%2Fbadgerpundit%2Fstatus%2F1336387791383638018%3Fs%3D21 &amp;data=04%7C01%7C%7C60d2cdcfleced24fcfac08d89c6e813¢%7C84df9e’

Get Outlook for iOS<https://eur04.safelinks.protection.outlook.com/?
url=https%3A%2F%2Faka.ms%2FoOukef&amp;data=04%7C01%7C%7C60d2cdcflece424fcfac08d89c6e813¢%7C84df9e7fe9f640atb435aaaaaaaaaaaa%7C1%7C0%7C6374313457097:

From: Judge Troupis d)gmail.com<mailto‘gmail.com>>
Sent: Wednesday, December 9. 2020 12:20:15 PM

To: Kenneth Chesebro <r@msn.com<mailto-@msn.com>>; Joe Olson <mmichaelbest.c0m<mailto-@michaelbest.com>>; George Burnett

Icojlaw.com<mailto wlcojlaw.com>>
Subject: Fwd: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

Ken and All,
For reasons that may be obvious--we do not want this screwed up as that could doom our S. Crt. case--KEN--would you be able to do this for the other States? Joe--or you?
Jim T.

—————————— Forwarded message ---------
From: Boris Epshteyn a)donaldtrump.com<mailtomdonaldtrump.com>>
Date: Wed, Dec 9, 2020 at 11:17 AM
Subject: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf
To: Judge Troupis gmail.com<mailt0-@gmail.com>>, Christina Bobb -@cgbstrategies.c0m<mailt0-d)cgbstrate ies.com>>
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1/16/24, 2:20 PM

Judge, hope all is well! Question per Mayor - do you think you could prepare a sample elector ballot for Wisconsin?
If the answer is yes, how would you feel about preparing same sample ballots for PA, Georgia, Michigan, AZ, Nevada and New Mexico?
If that’s difficult, we can have counsels in those states do it.

Thank you!

Best,

Boris Epshteyn
Strategic Advisor

Donald J. Trump for President, Inc.

ce!: - -

Please Note: The information in this email is confidential and may be legally privileged. If you are not the intended recipient, you must not read, use or disseminate the information;
please advise the sender immediately by reply email and delete this message and any attachments without retaining a copy. Although this email and any attachments are believed to be
free of any virus or other defect that may affect any computer system into which it is received and opened, it is the responsibility of the recipient to ensure that it is virus free and no
responsibility is accepted by the sender for any loss or damage arising in any way from its use.

On Dec 7, 2020, at 8:52 PM, Judge Troupis <-@gmai1.c0m<mailt0-@gmail.com>> wrote:

Boris,

Here are two memo's I had prepared for me on appointing a second slate of electors in Wisconsin.

There is no need for the legislators to act. The second slate just shows up at noon on Monday and votes and then transmits the results. It is up to Pence on Jan 6 to open them.

'Our strategy, which we believe is replicable in all 6 contested states, is for the electors to meet and vote so that an interim decision by a Court to certify Trump the winner can be
executed on by the Court ordering the Governor to issue whatever is required to name the electors. The key nationally would be for all six states to do it so the election remains in doubt
until January. But, if you let the 14th pass without Trump electors meeting and voting and transmitting, no Court can change the outcome. You must have electors meet and vote and
transmit on the 14th.

Important: NOTE that Van Jones at CNN agrees with this because he intended to have the Democrats do exactly what we are talking about had they not been certified in PA. (There is a
link to the article.) This is not just a Republican fantasy. Van Jones and I believe Larry Tribe at Harvard have both opined and come to the same conclusion.

Of course, before you get out a limb with this I would ask you make sure to have other attorneys or friendly professors review our work here and confirm that what we are planning to do
is not without support.

If you take it further, you will want to have a discussion with, or have others review this, with Ken Chesebro on our team.
I hope Rudy is ok. Give him my best.
Jim

On Mon, Dec 7, 2020 at 7:24 PM Boris Epshteyn -@zdonaldlrump.com<mailt0-@donaldlrump.com>> wrote:

Best,

Boris Epshteyn
Strategic Advisor

Donald J. Trump for President, Inc.

ceit: (- -

Please Note: The information in this email is confidential and may be legally privileged. If you are not the intended recipient, you must not read, use or disseminate the information;
please advise the sender immediately by reply email and delete this message and any attachments without retaining a copy. Although this email and any attachments are believed to be
free of any virus or other defect that may affect any computer system into which it is received and opened, it is the responsibility of the recipient to ensure that it is virus free and no
responsibility is accepted by the sender for any loss or damage arising in any way from its use.

CONFIDENTIALITY NOTICE: This message (including any attachments) may contain confidential, proprietary, privileged, and/or private information. This information is intended to
be for the use of the individual(s) designated above. If you are not the intended recipient of this message, please notify the sender immediately, and delete the message and any
attachments. Any disclosure, reproduction, distribution, or other use of this message or any attachments by an individual or entity other than the intended recipient is prohibited.
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Copyright and any other intellectual property rights are the sole property of Donald J. Trump for President, Inc.

<2020-11-18 Chesebro memo on real deadline.pdf>

<2020-12-06 Chesebro memo on Trump electors voting on Dec 14.pdf>

CONFIDENTIALITY NOTICE: This message (including any attachments) may contain confidential, proprietary, privileged, and/or private information. This information is intended to
be for the use of the individual(s) designated above. If you are not the intended recipient of this message, please notify the sender immediately, and delete the message and any
attachments. Any disclosure, reproduction, distribution, or other use of this message or any attachments by an individual or entity other than the intended recipient is prohibited.
Copyright and any other intellectual property rights are the sole property of Donald J. Trump for President, Inc.
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The information contained in this communication may be confidential,
is intended only for the use of the recipient(s) named above, and may
be legally privileged. If the reader of this message is not the

intended recipient, you are hereby notified that any dissemination,
distribution, or copying of this communication, or any of its

contents, is strictly prohibited. If you have received this
communication in error, please return it to the sender immediately and
delete the original message and any copy of it from your computer
system. If you have any questions concerning this message, please
contact the sender.
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1/16/24, 2:21 PM
SUBJECT: Re: Reply Brief on Behalf of the President in Wisconsin Federal Lawsuit
FROM: Kenneth Chesebro msn.com>
TO: "William Bock, IIT" kgrlaw.com>, Judge Troupis <-@gmail.com>, "Olson, Joseph L
(13465)" <-@michaelbest.com>

DATE: 12/09/2020 15:08

Bill,

Amazing job on this brief, especially under such time pressure!

Some quick notes as | read it.

--Nice, tight, powerful intro.

--Discussion of justiciability, esp. standing, is really good.

--Pages 15-16 are critical, and well done, in sticking WEC with its view that Jan. 6 is the real deadline, and
endorsing it. Very firm, but avoided excessive detail. A key aspect of Thursday's hearing that might impact

Jim's presentation is what reaction the defendants have to your analysis of the Jan. 6 deadline.

--Love how you focus on pp. 18-19, for laches, on the WEC guidance not being binding, and also on laches
being irrelevant to an Art. Il argument that the election's void.

--Really nice discussion of abstention on pp. 20-25.

--On 11th Amendment, at pp.27-28 you're exactly right that your core Art. Il claim is federal, even though its
gist is that the election was held in violation of state law.

--Very smart, at top of p. 29, to acknowledge that occasional lapses in carrying out an election would not
violate Art. Il -- it's the concerted undermining of the statutes by WEC that violates Art. Il

This is a key distinction between the state and federal court cases. In the state-court case, we can win without
ever mentioning WEC. We say: "look at the ballots, judge; they violate state statutes and therefore cannot be

counted." The reason they violate it -- that WEC told clerks to do this -- is irrelevant. WEC only comes into the
conversation b/c it's their excuse for having violated state statutes.

By contrast, WEC is front and center in your case, because you are trying to show a systematic scheme by
bureaucrats to run the election in a "Manner" not directed by the legislature.

--Page 30: IS THIS TRUE???? President Trump could not have sued WEC, because he's not a Wisconsin
voter???? If so, cool!!!

Jim, is there someone in WI who could figure out if this is correct, and if there's any good answer to it???
--Page 31: NICE attack on the clerks as "flippant" about regarding compliance with the statutes as optional.
--Wonderful dropbox discussion at pages 32-35. These facts are really disturbing. Awesome job!

--Pages 40-42: nice summary of how Wisconsin had to meet 3 conditions for the Nov. 3 election to count, and

it didn't; so the Court has to void the election; but the Legislature has an opportunity to appoint electors; and
TROUPIS 009081
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1/16/24, 2:21 PM

we have until Jan. 6 to get this all done. You portray this as something the court really can get done, if it just
musters the will to do it.

| really like how things are looking in your case.
Best,

Ken

From: William Bock, IlI <-@kgrlaw.com>

Sent: Wednesday, December 9, 2020 2:25 PM

To: Kenneth Chesebro msn.com) -@msn.com>; Judge Troupis _@gmail.com>;

Olson, Joseph L (13465) michaelbest.com>
Subject: Reply Brief on Behalf of the President in Wisconsin Federal Lawsuit

Jim, Ken, Joe,
Hope all is going well on your end.

Attached is our reply brief filed in support of our position and against the briefs filed by 11 other parties (and totaling
some 300+ pages) last night at 6 pm eastern. Our reply was due today at 1 pm eastern and was timely filed. We have a
status conference in a little less than 2 hours and the hearing begins tomorrow morning at 10 am central.

We are very grateful for Ken’s guidance and assistance.
Hope to talk soon,

Bill
William Bock, III | Partner

- ——

{ KROGER GARDIS & REGAS, LLP
IO —ATTORMNEYS—

111 Monument Circle Suite 900
Indianapolis, IN 46204-5125

BEC korlaw.com www.kgrlaw.com
Follow us on Twitter and LinkedIn and visit our Blog
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Super Lawyers

CONFIDENTIALITY NOTICE - This e-mail transmission, and any documents, files or previous e-mail transmissions attached to it, contain
information that is confidential and may be legally privileged. If you are not the intended recipient of this transmission, or a person
responsible for delivering it to the intended recipient, you are notified that you must not read this transmission and that any disclosure,
copying, printing, distribution or use of any of the information contained in or attached to this transmission is STRICTLY PROHIBITED. If you
have received this transmission in error, please immediately notify the sender by telephone or return e-mail and delete the original
transmission and its attachments without reading or saving or forwarding it in any manner. Thank you for your consideration.
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1/16/24, 2:22 PM

SUBJECT: Re: WISCONSIN - Re:
FROM: Kenneth Chesebro
TO: "Olson, Joseph L (13465)"
CC: Judge Troupis
DATE: 12/09/2020 17:24

EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

@michaelbest.com>
gmail.com>, George Burnett <.@lcojlaw.com>

Not sure what to make of this, but given Jim's comment that word of the plan to have electors vote on Dec. 14 is circulating, I'm thinking that the liberals who run the
"Take Care" blog which I've cited in my memos, on the Hawaii 1960 incident, may have taken down their blog for now, hoping to keep their analysis from being
used against Biden!

Or it could be an unrelated glitch.

Here's the url, which doesn't seem to work:

https://takecareblog.com/blog/how-to-decide-a-very-close-election-for-presidential-electors-part-2

But fortunately, Google cache has a copy (as of Dec. 3):

https://webcache.googleusercontent.com/search?q=cache: SoS5dwrfGvsJ:https:/takecareblog.com/blog/how-to-decide-a-very-close-election-for-presidential-electors-
part-2+&cd=1&hl=en&ct=clnk&gl=us

Google Cache will probably disappear in a few days, so in the event this isn't a temporary glitch with the website, and they actually are trying to "memory hole" this, I've
permanently archived the cache here:
https://archive.is/v2Q6d

Also here (PDF):
https://drive.google.com/file/d/I KtSRUjVFKmbB _011FiJcBvetryKMZ5zp/view?usp=sharing

How To Decide A Very Close Election For Presidential
Electors: Part 2 | Take Care.pdf

Ken

From: Kenneth Chesebro -Dmsn.com>

Sent: Wednesday, December 9, 2020 1:58 PM

To: Olson, Joseph L (13465 michaelbest.com>

Cc: Judge Troupis gmail.com>; George Burnett lz>lcojlaw.com>

Subject: Re: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

I know there's a lot going on, but someone in the White House, Pence's Senate office (he's the President of the Senate, where there's a copy of everything) needs to supply
PDFs asap of the electoral votes submitted in 2016 from all 6 States.

That's all we need as to form.

Also, someone from White House or campaign should give us lists of all electors (including any alternates) from the election in all 6 states -- the actual electors we claim
were elected.

Ken

From: Olson, Joseph L (13465) l)michaelbest.com>

Sent: Wednesday, December 9, 2020 1:16 PM

To: Kenneth Chesebro msn.com>

Cc: Judge Troupis gmail.com>; George Burnett <lz)lcojlaw.com>

Subject: Re: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf
Chaz and Mark Jefferson already mocked one up. I’ll send to this group.

Sent from my iPhone

On Dec 9, 2020, at 12:02 PM, Kenneth Chesebro -@msn.com> wrote:

Oh, you mean the actual papers the electors sign. I see.
I will do a memo on specifics of each state.
But we need an attorney to be our main contact who is in touch with the lead elector and whatever legislators or party operatives who did the paperwork 4 years ago.

What I need ASAP is a list of our electors in each state and copies of the certificates sent in 4 years ago. Pence as president of senate has the latter. TROUPIS 009083
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1/16/24, 2:22 PM

Get Outlook for iOS<https://eur04.safelinks.protection.outlook.com/?
url=https%3A%2F%2Faka.ms%2Fo0Qukef&amp;data=04%7C01%7C%7C60d2cdcfleced24fcfac08d89c6e813c%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C6374313457097.

From: Judge Troupis -@gmail‘com>

Sent: Wednesday, December 9, 2020 12:48:27 PM

To: Kenneth Chesebro @msn.com>

Cc: Joe Olson ichaelbest.com>; George Burnett mlcojlaw.com>

Subject: Re: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

Ken,

I think what they want is us to draft the ballot for them to vote with, the mailing instructions, words for the meeting, timing of meeting, where the meeting must take place etc. So that
they each do it exactly right under the Federal law or state law if it is different.

Jim

On Wed, Dec 9, 2020 at 11:40 AM Kenneth Chesebro <kenchesebro@msn.com<mailto:kenchesebro@msn.com>> wrote:
Oh, absolutely!!!

Just have Rudy or someone tell the other states to send me a draft of either the next thing they plan to file, and where they want to insert a paragraph and footnote on timing, and I can
adapt our material to suit!

Or, if they want to file some sort of notice just updating the court, that’s fine too.
Bottom line is to get across that Trump and pence concur with Wisconsin wec, and Ginsburg, and Tribe, that Jan 6 is real deadline. Will force other side to take a position.

Tribe is crowing about safe harbor. It’d be nice if Trump or at least Ellis would retweet this: https://eur04.safelinks.protection.outlook.com/?
url=https%3 A%2F%2Ftwitter.com%2Fbadgerpundit%2Fstatus%2F1336387791383638018%3Fs%3D2 1 &amp;data=04%7C01%7C%7C60d2cdcfl ece424fcfae08d89c6e813¢%7C84df9¢’

Get Outlook for iOS<https://eur04.safelinks.protection.outlook.com/?
url=https%3 A%2F%2Faka.ms%2Fo0ukef&amp;data=04%7C01%7C%7C60d2cdcflece424fcfae08d89c6e813¢c%7C84dfVe7fe9f640afb43 Saaaaaaaaaaaa%7C1%7C0%7C6374313457097;

From: Judge Troupis wgmail.com<mailt0-@gmail.com>>
Sent: Wednesday, December 9. 2020 12:20:15 PM

To: Kenneth Chesebro msn.com<mailt0_@msn.com>>; Joe Olson mmichaelbest.com<mai1t0-@michaelbest.com>>; George Burnett
@lcojlaw.com<mailto Icojlaw.com>>
Subject: Fwd: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

Ken and All,
For reasons that may be obvious--we do not want this screwed up as that could doom our S. Crt. case--KEN--would you be able to do this for the other States? Joe--or you?
JimT.

---------- Forwarded message ---------

From: Boris Epshteyn *@donaldtrump.com<mailto-@donaldtrump.com>>

Date: Wed, Dec 9, 2020 at 11:17 AM
Subject: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

To: Judge Troupis gmail.com<mailto_@gmail.c0m>>, Christina Bobb <-@cgbstrategies.com<mailt0-@cgbstrategies.com>>
Judge, hope all is well! Question per Mayor - do you think you could prepare a sample elector ballot for Wisconsin?

If the answer is yes, how would you feel about preparing same sample ballots for PA, Georgia, Michigan, AZ, Nevada and New Mexico?

If that’s difficult, we can have counsels in those states do it.

Thank you!
Best,

Boris Epshteyn
Strategic Advisor

Donald J. Trump for President, Inc.

cei: - I

Please Note: The information in this email is confidential and may be legally privileged. If you are not the intended recipient, you must not read, use or disseminate the information;
please advise the sender immediately by reply email and delete this message and any attachments without retaining a copy. Although this email and any attachments are believed to be
free of any virus or other defect that may affect any computer system into which it is received and opened, it is the responsibility of the recipient to ensure that it is virus free and no
responsibility is accepted by the sender for any loss or damage arising in any way from its use.

On Dec 7, 2020, at 8:52 PM, Judge Troupis -@gmail.com<mailto-@gmaiLcom>> wrote:

Boris,
Here are two memo's I had prepared for me on appointing a second slate of electors in Wisconsin.
There is no need for the legislators to act. The second slate just shows up at noon on Monday and votes and then transmits the results. It is up to Pence on Jan 6 to open them.
TROUPIS 009084
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file:///F:/users/MMF/1-CLIENTS/Troupis,%20Jim%2025044.0000/PrintCache/Trump%20Recount-002%20(1)/20201209-172446-0002500-kenchesebr...

'Our strategy, which we believe is replicable in all 6 contested states, is for the electors to meet and vote so that an interim decision by a Court to certify Trump the winner can be
executed on by the Court ordering the Governor to issue whatever is required to name the electors. The key nationally would be for all six states to do it so the election remains in doubt
until January. But, if you let the 14th pass without Trump electors meeting and voting and transmitting, no Court can change the outcome. You must have electors meet and vote and
transmit on the 14th.

Important: NOTE that Van Jones at CNN agrees with this because he intended to have the Democrats do exactly what we are talking about had they not been certified in PA. (There is a
link to the article.) This is not just a Republican fantasy. Van Jones and I believe Larry Tribe at Harvard have both opined and come to the same conclusion.

Of course, before you get out a limb with this I would ask you make sure to have other attorneys or friendly professors review our work here and confirm that what we are planning to do
is not without support.

If you take it further, you will want to have a discussion with, or have others review this, with Ken Chesebro on our team.
I hope Rudy is ok. Give him my best.
Jim

On Mon, Dec 7, 2020 at 7:24 PM Boris Epshteyn -@)donaldtrump.com<mailto-@donaldtrump.com>> wrote:

Best,

Boris Epshteyn
Strategic Advisor

Donald J. Trump for President, Inc.

cei: - -

Please Note: The information in this email is confidential and may be legally privileged. If you are not the intended recipient, you must not read, use or disseminate the information;
please advise the sender immediately by reply email and delete this message and any attachments without retaining a copy. Although this email and any attachments are believed to be
free of any virus or other defect that may affect any computer system into which it is received and opened, it is the responsibility of the recipient to ensure that it is virus free and no
responsibility is accepted by the sender for any loss or damage arising in any way from its use.

CONFIDENTIALITY NOTICE: This message (including any attachments) may contain confidential, proprietary, privileged, and/or private information. This information is intended to
be for the use of the individual(s) designated above. If you are not the intended recipient of this message, please notify the sender immediately, and delete the message and any
attachments. Any disclosure, reproduction, distribution, or other use of this message or any attachments by an individual or entity other than the intended recipient is prohibited.
Copyright and any other intellectual property rights are the sole property of Donald J. Trump for President, Inc.

<2020-11-18 Chesebro memo on real deadline.pdf>

<2020-12-06 Chesebro memo on Trump electors voting on Dec 14.pdf>

CONFIDENTIALITY NOTICE: This message (including any attachments) may contain confidential, proprietary, privileged, and/or private information. This information is intended to
be for the use of the individual(s) designated above. If you are not the intended recipient of this message, please notify the sender immediately, and delete the message and any
attachments. Any disclosure, reproduction, distribution, or other use of this message or any attachments by an individual or entity other than the intended recipient is prohibited.
Copyright and any other intellectual property rights are the sole property of Donald J. Trump for President, Inc.
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The information contained in this communication may be confidential,
is intended only for the use of the recipient(s) named above, and may
be legally privileged. If the reader of this message is not the

intended recipient, you are hereby notified that any dissemination,
distribution, or copying of this communication, or any of its

contents, is strictly prohibited. If you have received this
communication in error, please return it to the sender immediately and
delete the original message and any copy of it from your computer
system. If you have any questions concerning this message, please
contact the sender.

TROUPIS 009085
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1/16/24, 2:22 PM

SUBJECT: Re: WISCONSIN - Re:
FROM: Kenneth Chesebro
TO: "Olson, Joseph L (13465)"
CC: Judge Troupis
DATE: 12/09/2020 17:29

EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

In case they delete the CNN.com essay by Van Jones and Larry Lessig.

Archive.is:
https://archive.is/v2Q6d

Google Drive:
https://drive.google.com/file/d/1areOB1Mi06UAe7Y4zItFeNk CwUB-lvH/view?usp=sharing

Why Pennsylvania should take its time counting votes
(opinion) - CNN.pdf

From: Kenneth Chesebro msn.com>
Sent: Wednesday, December 9, 2020 6:24 PM
To: Olson, Joseph L (13465 michaelbest.com>

Cc: Judge Troupis gmail.com>; George Burnett lé)lcojlaw.com>

Subject: Re: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

Not sure what to make of this, but given Jim's comment that word of the plan to have electors vote on Dec. 14 is circulating, I'm thinking that the liberals who run the
"Take Care" blog which I've cited in my memos, on the Hawaii 1960 incident, may have taken down their blog for now, hoping to keep their analysis from being
used against Biden!

Or it could be an unrelated glitch.

Here's the url, which doesn't seem to work:

https://takecareblog.com/blog/how-to-decide-a-very-close-election-for-presidential-electors-part-2

But fortunately, Google cache has a copy (as of Dec. 3):

https://webcache.googleusercontent.com/search?q=cache: So5dwrfGvsJ:https:/takecareblog.com/blog/how-to-decide-a-very-close-election-for-presidential-electors-
part-2+&cd=1&hl=en&ct=clnk&gl=us

Google Cache will probably disappear in a few days, so in the event this isn't a temporary glitch with the website, and they actually are trying to "memory hole" this, I've
permanently archived the cache here:
https://archive.is/v2Q6d

Also here (PDF):
https:/drive.google.com/file/d/IKtSRUjVFKmbB _011FiJcBvetryKMZ5zp/view?usp=sharing

How To Decide A Very Close Election For Presidential
Electors: Part 2 | Take Care.pdf

Ken

From: Kenneth Chesebro -Dmsn.com>
Sent: Wednesday, December 9, 2020 1:58 PM

To: Olson, Joseph L (13465) mmichaelbest.com>

Cc: Judge Troupis <judgetroupis@gmail.com>; George Burnett Icojlaw.com>
Subject: Re: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

I know there's a lot going on, but someone in the White House, Pence's Senate office (he's the President of the Senate, where there's a copy of everything) needs to supply
PDFs asap of the electoral votes submitted in 2016 from all 6 States.
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1/16/24, 2:22 PM

That's all we need as to form.

Also, someone from White House or campaign should give us lists of all electors (including any alternates) from the election in all 6 states -- the actual electors we claim
were elected.

Ken

From: Olson, Joseph L (13465) l)michaelbest.com>

Sent: Wednesday, December 9, 2020 1:16 PM

To: Kenneth Chesebro msn.com>

Cc: Judge Troupis gmail.com>; George Burnett l{z)lcojlaw.com>

Subject: Re: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

Chaz and Mark Jefferson already mocked one up. 1’1l send to this group.
Sent from my iPhone

On Dec 9, 2020, at 12:02 PM, Kenneth Chesebro <_@msn.c0m> wrote:

Oh, you mean the actual papers the electors sign. I see.

I will do a memo on specifics of each state.

But we need an attorney to be our main contact who is in touch with the lead elector and whatever legislators or party operatives who did the paperwork 4 years ago.
What I need ASAP is a list of our electors in each state and copies of the certificates sent in 4 years ago. Pence as president of senate has the latter.

Get Outlook for iOS<https://eur04.safelinks.protection.outlook.com/?
url=https%3 A %2F%2Faka.ms%2Fo0ukef&amp;data=04%7C01%7C%7C60d2cdcfl eced424fcfac08d89c6e813¢%7C84d9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C6374313457097:

From: Judge Troupis -@gmail.com>

Sent: Wednesday, December 9. 2020 12:48:27 PM

To: Kenneth Chesebro msn.com>

Cc: Joe Olson michaelbest.com>; George Burnett <l@lcojlaw.com>

Subject: Re: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

Ken,

I think what they want is us to draft the ballot for them to vote with, the mailing instructions, words for the meeting, timing of meeting, where the meeting must take place etc. So that
they each do it exactly right under the Federal law or state law if it is different.

Jim

On Wed, Dec 9, 2020 at 11:40 AM Kenneth Chesebro <-@msn.com<mailt0_@msn.com>> wrote:

Oh, absolutely!!!

Just have Rudy or someone tell the other states to send me a draft of either the next thing they plan to file, and where they want to insert a paragraph and footnote on timing, and I can
adapt our material to suit!

Or, if they want to file some sort of notice just updating the court, that’s fine too.
Bottom line is to get across that Trump and pence concur with Wisconsin wec, and Ginsburg, and Tribe, that Jan 6 is real deadline. Will force other side to take a position.
Tribe is crowing about safe harbor. It’d be nice if Trump or at least Ellis would retweet this: https://eur04.safelinks.protection.outlook.com/?

url=https%3 A%2F%2Ftwitter.com%2Fbadgerpundit%2Fstatus%2F1336387791383638018%3Fs%3D21&amp;data=04%7C01%7C%7C60d2cdcfl ece424fctac08d89c6e813¢%7C84d V¢’

Get Outlook for iOS<https://eur04.safelinks.protection.outlook.com/?
url=https%3 A%2F%2Faka.ms%2FoOukef&amp;data=04%7C01%7C%7C60d2cdcfl ece424fcfae08d89c6e813¢c%7C84dfVe7fe9f640afb43 Saaaaaaaaaaaa%7C1%7C0%7C6374313457097;

From: Judge Troupis -@gmail.com<mailto_@gmail.com>>

Sent: Wednesday, December 9. 2020 12:20:15 PM

To: Kenneth Chesebro a)msn.com<mailt0-@msn.com>>; Joe Olson .@michaelbest.com<mai1t0-@michaelbest.com>>; George Burnett
Icojlaw.com<mailto @]cojlaw.com>>
Subject: Fwd: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

Ken and All,
For reasons that may be obvious--we do not want this screwed up as that could doom our S. Crt. case--KEN--would you be able to do this for the other States? Joe--or you?
Jim T.

—————————— Forwarded message ---------

From: Boris Epshteyn wdonaldtrump.com<mailto-@donaldtrump.com>>

Date: Wed, Dec 9, 2020 at 11:17 AM
Subject: WISCONSIN - Re: [EXTERNAL]Re: 2020-11-20 Chesebro memo on real deadline2.pdf

To: Judge Troupis @gmail.com<mailtomgmail.c0m>>, Christina Bobb -@cgbstrategies.com<mailt0mcgbstrategies.c0m>>

Judge, hope all is well! Question per Mayor - do you think you could prepare a sample elector ballot for Wisconsin?
If the answer is yes, how would you feel about preparing same sample ballots for PA, Georgia, Michigan, AZ, Nevada and New Mexico?
If that’s difficult, we can have counsels in those states do it.

Thank you!
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1/16/24, 2:22 PM

Best,

Boris Epshteyn
Strategic Advisor

Donald J. Trump for President, Inc.

ceit: (-

Please Note: The information in this email is confidential and may be legally privileged. If you are not the intended recipient, you must not read, use or disseminate the information;
please advise the sender immediately by reply email and delete this message and any attachments without retaining a copy. Although this email and any attachments are believed to be
free of any virus or other defect that may affect any computer system into which it is received and opened, it is the responsibility of the recipient to ensure that it is virus free and no
responsibility is accepted by the sender for any loss or damage arising in any way from its use.

On Dec 7, 2020, at 8:52 PM, Judge Troupis <_@gmai1.c0m<mailt0-@gmail.com>> wrote:

Boris,

Here are two memo's I had prepared for me on appointing a second slate of electors in Wisconsin.

There is no need for the legislators to act. The second slate just shows up at noon on Monday and votes and then transmits the results. It is up to Pence on Jan 6 to open them.

'Our strategy, which we believe is replicable in all 6 contested states, is for the electors to meet and vote so that an interim decision by a Court to certify Trump the winner can be
executed on by the Court ordering the Governor to issue whatever is required to name the electors. The key nationally would be for all six states to do it so the election remains in doubt
until January. But, if you let the 14th pass without Trump electors meeting and voting and transmitting, no Court can change the outcome. You must have electors meet and vote and
transmit on the 14th.

Important: NOTE that Van Jones at CNN agrees with this because he intended to have the Democrats do exactly what we are talking about had they not been certified in PA. (There is a
link to the article.) This is not just a Republican fantasy. Van Jones and I believe Larry Tribe at Harvard have both opined and come to the same conclusion.

Of course, before you get out a limb with this I would ask you make sure to have other attorneys or friendly professors review our work here and confirm that what we are planning to do
is not without support.

If you take it further, you will want to have a discussion with, or have others review this, with Ken Chesebro on our team.
I hope Rudy is ok. Give him my best.
Jim

On Mon, Dec 7, 2020 at 7:24 PM Boris Epshteyn <-@d0naldtrump.com<mailt0-@donaldtrump.com>> wrote:

Best,

Boris Epshteyn
Strategic Advisor

Donald J. Trump for President, Inc.

ceit: (- - .

Please Note: The information in this email is confidential and may be legally privileged. If you are not the intended recipient, you must not read, use or disseminate the information;
please advise the sender immediately by reply email and delete this message and any attachments without retaining a copy. Although this email and any attachments are believed to be
free of any virus or other defect that may affect any computer system into which it is received and opened, it is the responsibility of the recipient to ensure that it is virus free and no
responsibility is accepted by the sender for any loss or damage arising in any way from its use.

CONFIDENTIALITY NOTICE: This message (including any attachments) may contain confidential, proprietary, privileged, and/or private information. This information is intended to
be for the use of the individual(s) designated above. If you are not the intended recipient of this message, please notify the sender immediately, and delete the message and any
attachments. Any disclosure, reproduction, distribution, or other use of this message or any attachments by an individual or entity other than the intended recipient is prohibited.
Copyright and any other intellectual property rights are the sole property of Donald J. Trump for President, Inc.

<2020-11-18 Chesebro memo on real deadline.pdf>

<2020-12-06 Chesebro memo on Trump electors voting on Dec 14.pdf>

CONFIDENTIALITY NOTICE: This message (including any attachments) may contain confidential, proprietary, privileged, and/or private information. This information is intended to
be for the use of the individual(s) designated above. If you are not the intended recipient of this message, please notify the sender immediately, and delete the message and any
attachments. Any disclosure, reproduction, distribution, or other use of this message or any attachments by an individual or entity other than the intended recipient is prohibited.
Copyright and any other intellectual property rights are the sole property of Donald J. Trump for President, Inc.
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Email Disclaimer

she sk i sfe ok sk sk sk she sk sk sk sk ke sk sk ske sk sk sk sk s ske sk sk sk sk sk sk sk sk sk i sk stk sk sk sk sk sk sk stk sk skoske sk skoske stk sk kol skokokoskokoskokokskok

The information contained in this communication may be confidential,
is intended only for the use of the recipient(s) named above, and may
be legally privileged. If the reader of this message is not the

intended recipient, you are hereby notified that any dissemination,
distribution, or copying of this communication, or any of its

contents, is strictly prohibited. If you have received this
communication in error, please return it to the sender immediately and
delete the original message and any copy of it from your computer
system. If you have any questions concerning this message, please
contact the sender.
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1/16/24, 2:23 PM

SUBJECT: Re: Links for Electors.
FROM: Kenneth Chesebro
TO: Austin Browning
' yahoo.com"
DATE: 12/09/2020 21:36

msn.com>

gmail.com>, Judge Troupis mgmail.com>,

Thank you, Austin!
I have incorporated in a memo I will now send Jim, on which I will copy you.

Ken

From: Austin Browning gmail.com>
Sent: Wednesday, December 9, 2020 8:11 PM

To: Judge Troupis maiI.com>;_@msn.com -@msn.com>;
yahoo.com

yahoo.com>
Subject: Links for Electors.

All,

I have done some snooping and the National Archives has the entire checklist, and PDF of past election forms

used in the electoral college votes. Below are the links for such. The First being the list that has all 50 states for

the 2016 election. It has the Cert of Ascertainment and the Cert of Vote with the names of each elector on the
form. The second link is the checklist from the National Archivist to the state election officials of the exact
procedures that must take place.

https://www.archives.gov/electoral-college/2016

https://www.archives.gov/electoral-college/state-officials/so-checklist

Thanks,

Austin
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1/16/24, 2:24 PM

SUBJECT: RE: LISTEN TO WI FED HEARING AT THIS LINK

FROM: _ outlook.com>

TO: Kenneth Chesebro msn.com>, Judge Troupis -@gmail.com>, "Clinton W.

mail.com>,
bgmail.com>, Joe Olson michaelbest.com>, "Kurt A.

Goehre" Icojlaw.com>, George Burnett Icojlaw.com>, Joe Voiland yahoo.com>,

Nicholas J Boerke michaelbest.com>, <-@thelancasterlawﬁrm.com>

DATE: 12/10/2020 09:06

gmail.com>,

swvalawfirm.com>, Beauty and the
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1/16/24, 2:24 PM

The Madison team has it on in the main room with several listening.

From: Kenneth Chesebro _@msn.com>

Sent: Thursday, December 10, 2020 10:04 AM

To: Judge Troupis gmail.com>; Clinton W. Lancaster
Icojlaw.com>;
swvalawfirm.com>; Beauty and the Bees
gmail.com>; gmail.com; Joe Olson
michaelbest.com>; Kurt A. Goehre Icojlaw.com>; George Burnett
Icojlaw.com>; Joe Voiland ahoo.com>; Nicholas J Boerke
michaelbest.com> thelancasterlawfirm.com>
Subject: Re: LISTEN TO WI FED HEARING AT THIS LINK

thelancasterlawfirm.com>
outlook.com>;

gmail.com>;-

I'm listening ... | guess | could update this thread with a running summary if people want.
If someone else wants to do that, I'm happy to defer.

Ken

From: Judge Troupis -@_gmail.com>
Sent: Thursday, December 10, 2020 10:01 AM
To: Clinton W. Lancaster thelancasterlawfirm.com>

outlook.com>;-

swvalawfirm.com>; Beauty and the Bees _gmail.com>;-
)gmail.com>; ) )gmail.com>; Joe
michaelbest.com>; Kurt A. Goehre )Icojlaw.com>; George Burnett
)Icojlaw.com>; Joe Voiland )yahoo.com>; Nicholas J Boerke
michaelbest.com>; Kenneth Chesebro msn.com>;
thelancasterlawfirm.com>
Subject: Re: LISTEN TO WI FED HEARING AT THIS LINK

Someone MUST LISTEN. Tell me if witnesses are called as that means we go tomorrow, not today.
Jim

Sent from my iPhone

On Dec 10, 2020, at 8:54 AM, Clinton W. Lancaster <-@thelancasterIawﬁrm.com>
wrote:

https://www.youtube.com/channel/UCNFX-Kc5eFiouztHrbznXEg

Clinton W. Lancaster,
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1/16/24, 2:24 PM

Partner, Attorney at Law

LANCASTER & LANCASTER
LAW FIRM, PLLC
ThelancasterLawFirm.com

Tel:
Fax:

www.TheLancasterLawFirm.com

****IMPORTANT: This communication contains information which may be
confidential and privileged attorney-client communications. If it appears
that this communication was addressed or sent to you in error, you may not
use or copy this communication or any information contained therein, and
you may not disclose this communication or the information contained
therein to anyone else. If you have received this electronic mail transmission

in error, please delete it from your system without copying it, and notify me
immediately by reply email or by callingﬂ
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1/16/24, 2:24 PM

SUBJECT: Re: LISTEN TO WI FED HEARING AT THIS LINK

FROM: Kenneth Chesebro <_@msn.com>

outlook.com>, Judge Troupis <-@gmail.com>, "Clinton W.

mail.com>,
bgmail.com>, Joe Olson michaelbest.com>, "Kurt A.

Goehre" Icojlaw.com>, George Burnett Icojlaw.com>, Joe Voiland yahoo.com>,
Nicholas J Boerke michaelbest.com>, <-@thelancasterlawﬁrm.com>
DATE: 12/10/2020 09:07

swvalawfirm.com>, Beauty and the
gmail.com>,

Okay, I'll take notes on a wordprocesser, with reactions, and circulate that at the end, for anyone who couldn't
listen live.

Ken

From: outlook.com>

Sent: Thursday, December 10, 2020 10:06 AM

To: Kenneth Chesebro msn.com>; Judge Troupis -@gmail.com>; Clinton W. Lancaster
thelancasterlawfirm.com>

Icojlaw.com>;

gmail.com>;

gmail.com>; Joe Olson michaelbest.com>; Kurt A. Goehre

Icojlaw.com>; Joe Voiland yahoo.com>; Nicholas J Boerke

thelancasterlawfirm.com>

Subject: RE: LISTEN TO WI FED HEARING AT THIS LINK

swvalawfirm.com>; Beauty and the Bees
gmail.com

Icojlaw.com>; Georie Burnett

michaelbest.com>;

The Madison team has it on in the main room with several listening.

From: Kenneth Chesebro msn.com>
Sent: Thursday, December 10, 2020 10:04 AM

To: Judge Troupis gmail.com>; Clinton W. Lancaster thelancasterlawfirm.com>
Icojlaw.com>; outlook.com>;
swvalawfirm.com>; Beauty and the Bees
gmail.com>; gmail.com; Joe Olson
Icojlaw.com>; George Burnett Icojlaw.com>; Joe Voiland
michaelbest.com>;
Subject: Re: LISTEN TO WI FED HEARING AT THIS LINK

michaelbest.com>; Kurt A. Goehre
yahoo.com>; Nicholas J Boerke

I'm listening ... | guess | could update this thread with a running summary if people want.
If someone else wants to do that, I'm happy to defer.
Ken

From: Judge Troupis _@_gmail.com>

Sent: Thursday, December 10, 2020 10:01 AM
To: Clinton W. Lancaster thelancasterlawfirm.com>

swvalawfirm.com>; Beauty and the Bees )gmail.com>; TROUPIS 009095
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1/16/24, 2:24 PM

michaelbest.com>; Kurt A. Goehre
ahoo.com>; Nicholas J Boerke

msn.com>;
Subject: Re: LISTEN TO WI FED HEARING AT THIS LINK

gmail.com -@_gmail.com>; Joe Olson

Icojlaw.com>; George Burnett <.@Icoj|aw.com>; Joe Voiland
michaelbest.com>; Kenneth Chesebro
thelancasterlawfirm.com>

Someone MUST LISTEN. Tell me if witnesses are called as that means we go tomorrow, not today.
Jim

Sent from my iPhone

On Dec 10, 2020, at 8:54 AM, Clinton W. Lancaster <-@thelancasterlawﬁrm.com> wrote:

https://www.youtube.com/channel/UCNFX-Kc5eFiouztHrbznXEg

Clinton W. Lancaster,
Partner, Attorney at Law

LANCASTER & LANCASTER

LAW FIRM, PLLC

ThelancasterLawFirm.com

Tel:
Fax:
www.Thel ancasterl awFirm.com
****IMPORTANT: This communication contains information which may be confidential and
privileged attorney-client communications. If it appears that this communication was
addressed or sent to you in error, you may not use or copy this communication or any
information contained therein, and you may not disclose this communication or the
information contained therein to anyone else. If you have received this electronic mail

transmission in error, please delete it from iour sistem without copying it, and notify me

immediately by reply email or by calling
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1/16/24, 2:24 PM

SUBJECT: Re: LISTEN TO WI FED HEARING AT THIS LINK
FROM: Judge Troupis gmail.com>
TO: Kenneth Chesebro

<l@thelancasterlawﬁrm.com>,
swvalawfirm.com>, Beauty and the
gmail.com>,
michaelbest.com>, "Kurt A. Goechre" <l@lc0jlaw.com>,
George Burnett Icojlaw.com>, Joe Voiland yahoo.com>, Nicholas J Boerke

<‘@michaelbes‘t.com>, _ thelancasterlawfirm.com>

DATE: 12/10/2020 09:16

Ken,

For now, the ONLY thing I care about is whether we will have a State Court hearing today. When it is clear the
Fed will go into afternoon let me know.

I am trying to prepare as if we will have a hearing today, but am hoping for tomorrow.

Jim

Sent from my iPhone

On Dec 10, 2020, at 9:07 AM, Kenneth Chesebro <-@msn.com> wrote:

Okay, I'll take notes on a wordprocesser, with reactions, and circulate that at the end, for anyone
who couldn't listen live.

Ken

Sent: Thursday, December 10, 2020 10:06 AM

To: Kenneth Chesebro msn.com>; Judge Troupis -@gmail.com>; Clinton W.
Lancaster thelancasterlawfirm.com>
[cojlaw.com>;
mail.com>;

swvalawfirm.com>; Beauty and the
gmail.com>;
mail.com>; Joe Olson michaelbest.com>; Kurt A. Goehre

Icojlaw.com>; George Burnett Icojlaw.com>; Joe Voiland yahoo.com>; Nicholas J
Boerke michaelbest.com>; <-@thelancasterlawﬁrm.com>

Subject: RE: LISTEN TO WI FED HEARING AT THIS LINK

The Madison team has it on in the main room with several listening.

From: Kenneth Chesebro _@msn.com>

Sent: Thursday, December 10, 2020 10:04 AM
To: Judge Troupis gmail.com>; Clinton W. Lancaster thelancasterlawfirm.com>
Icojlaw.com>;_ outlook.com>;
swvalawfirm.com>; Beauty and the Bees <homegrownintegrity@gmail.com>;
gmail.com>;_@imail.com; Joe Olson i@michaelbest.comx Kurt A.

Goehre Icojlaw.com>; George Burnett Icojlaw.com>; Joe Voiland yahoo.com>;
Nicholas J Boerke michaelbest.com>; thelancasterlawfirm.com>
Subject: Re: LISTEN TO WI FED HEARING AT THIS LINK

TROUPIS 009097
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1/16/24, 2:24 PM

I'm listening ... | guess | could update this thread with a running summary if people want.
If someone else wants to do that, I'm happy to defer.

Ken

From: Judge Troupis _@_gmail.com>

Sent: Thursday, December 10, 2020 10:01 AM
To: Clinton W. Lancaster thelancasterlawfirm.com>

[cojlaw.com>; outlook.com>;_

swvalawfirm.com>; Beauty and the Bees )gmail.com>; Cindy This Cell
_gmail.com>;_@ mail.com )gmail.com>; Joe Olson

michaelbest.com>; Kurt A. Goehre )cojlaw.com>; George Burnett )Icojlaw.com>; Joe

Voiland )yahoo.com>; Nicholas J Boerke michaelbest.com>; Kenneth Chesebro
msn.com>; thelancasterlawfirm.com>

Subject: Re: LISTEN TO WI FED HEARING AT THIS LINK

Someone MUST LISTEN. Tell me if witnesses are called as that means we go tomorrow, not today.
Jim

Sent from my iPhone

On Dec 10, 2020, at 8:54 AM, Clinton W. Lancaster .@thelancasterlawﬁrm.com> wrote:

https://www.youtube.com/channel/UCNFX-Kc5eFiouztHrbznXEg

Clinton W. Lancaster,
Partner, Attorney at Law

LANCASTER & LANCASTER
LAW FIRM, PLLC
ThelancasterLawFirm.com

www.TheLancasterLawFirm.com

****IMPORTANT: This communication contains information which may be
confidential and privileged attorney-client communications. If it appears that this
communication was addressed or sent to you in error, you may not use or copy
this communication or any information contained therein, and you may not
disclose this communication or the information contained therein to anyone else.
If you have received this electronic mail transmission in error, please delete it

from your system without copying it, and notify me immediately by reply email or
by catin SRR
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1/16/24, 2:25 PM

SUBJECT: Re: LISTEN TO WI FED HEARING AT THIS LINK
FROM: Kenneth Chesebro
TO: Judge Troupis

<l@thelancasterlawﬁrm.com>,
jlaw. swvalawfirm.com>, Beauty and the
mail.com>, gmail.com>,
bgmail.com>, Joe Olson michaelbest.com>, "Kurt A.
Goehre" Icojlaw.com>, George Burnett Icojlaw.com>, Joe Voiland yahoo.com>,

Nicholas J Boerke michaelbest.com>, thelancasterlawfirm.com>
DATE: 12/10/2020 09:28

It's looking very likely that the hearing will go long.

The judge expected the parties to stipulate away most of the issues regarding witnesses, and Bill Bock explained
that he has no clue whether they can agree to the latest 10-page draft, because defendants didn't get it to them
late last night, but only 45 minutes before the hearing started, and didn't include a redline, so Bill and team can't
figure out what changes are even being proposed.

Defense lawyer says the parties are close to reaching a stipulation . . . so Evers' lawyer now suggests a break to
briefly confer to settle the issues. She says they did send a redline.

So it seems defense will agree to SOME witnesses, and hearing will go even longer than it would have if the
parties had been able to work out these details.

So she wants a 15 minute break now.

Ken

From: Judge Troupis gmail.com>

Sent: Thursday, December 10, 2020 10:16 AM

To: Kenneth Chesebro msn.com>

outlook.com>; Clinton W. Lancaster <-@thelancasterlawﬁrm.com>;_

swvalawfirm.com>; Beauty and the Bees

gmail.com>

gmail.com>; Joe Olson michaelbest.com>; Kurt A. Goehre

Icojlaw.com>; Joe Voiland yahoo.com>; Nicholas J Boerke
thelancasterlawfirm.com>

Subject: Re: LISTEN TO WI FED HEARING AT THIS LINK

Icojlaw.com>;

gmail.com

Icojlaw.com>; George Burnett
michaelbest.com>;

Ken,

For now, the ONLY thing I care about is whether we will have a State Court hearing today. When it is clear the
Fed will go into afternoon let me know.

I am trying to prepare as if we will have a hearing today, but am hoping for tomorrow.

Jim

Sent from my iPhone

On Dec 10, 2020, at 9:07 AM, Kenneth Chesebro <-@msn.com> wrote:
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1/16/24, 2:25 PM

Okay, I'll take notes on a wordprocesser, with reactions, and circulate that at the end, for anyone
who couldn't listen live.

Ken

From:_<stjotjos@out|ook.com>

Sent: Thursday, December 10, 2020 10:06 AM

To: Kenneth Chesebro _@msn.com>; Judge Troupis -@gmail.com>; Clinton W.
Lancaster thelancasterlawfirm.com>
[cojlaw.com>;
mail.com>;

swvalawfirm.com>; Beauty and the
gmail.com>;
mail.com>; Joe Olson michaelbest.com>; Kurt A. Goehre

Icojlaw.com>; George Burnett Icojlaw.com>; Joe Voiland yahoo.com>; Nicholas J
Boerke michaelbest.com>; <-@thelancasterlawﬁrm.com>

Subject: RE: LISTEN TO WI FED HEARING AT THIS LINK

The Madison team has it on in the main room with several listening.

From: Kenneth Chesebro msn.com>
Sent: Thursday, December 10, 2020 10:04 AM

To: Judge Troupis gmail.com>; Clinton W. Lancaster thelancasterlawfirm.com>
Icojlaw.com>; outlook.com>;

swvalawfirm.com>; Beauty and the Bees mail.com>;
imail.com; Joe Olson

gmail.com>; michaelbest.com>; Kurt A.
Goehre

Icojlaw.com>; George Burnett Icojlaw.com>; Joe Voiland <-@yahoo.com>;
Nicholas J Boerke <-@michaelbest.com>; <_@the|ancaster|awﬁrm.com>

Subject: Re: LISTEN TO WI FED HEARING AT THIS LINK

I'm listening ... | guess | could update this thread with a running summary if people want.
If someone else wants to do that, I'm happy to defer.

Ken

From: Judge Troupis _@_gmail.com>

Sent: Thursday, December 10, 2020 10:01 AM
To: Clinton W. Lancaster thelancasterlawfirm.com>

)Icojlaw.com>; outlook.com>;
swvalawfirm.com>; Beauty and the Bees )gmail.com>;

_gmail.com>;_@ mail.com )gmail.com>; Joe Olson
michaelbest.com>; Kurt A. Goehre )Icojlaw.com>; George Burnett )Icojlaw.com>; Joe
Voiland )yahoo.com>; Nicholas J Boerke michaelbest.com>; Kenneth Chesebro
msn.com>;_ thelancasterlawfirm.com>

Subject: Re: LISTEN TO WI FED HEARING AT THIS LINK

Someone MUST LISTEN. Tell me if witnesses are called as that means we go tomorrow, not today.
Jim

Sent from my iPhone
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1/16/24, 2:25 PM
On Dec 10, 2020, at 8:54 AM, Clinton W. Lancaster .@thelancasterlawﬁrm.com> wrote:

https://www.youtube.com/channel/UCNFX-Kc5eFiouztHrbznXEg

Clinton W. Lancaster,
Partner, Attorney at Law

LANCASTER & LANCASTER
LAW FIRM, PLLC
ThelancasterLawFirm.com

www.Thel ancasterl awFirm.com

****IMPORTANT: This communication contains information which may be
confidential and privileged attorney-client communications. If it appears that this
communication was addressed or sent to you in error, you may not use or copy
this communication or any information contained therein, and you may not
disclose this communication or the information contained therein to anyone else.
If you have received this electronic mail transmission in error, please delete it

from your system without copying it, and notify me immediately by reply email or
by catin NN
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https://nam11.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.google.com%2Furl%3Fq%3Dhttps%3A%2F%2Fnam12.safelinks.protection.outlook.com%2F%3Furl%253Dhttps%25253A%25252F%25252Fwww.google.com%25252Furl%25253Fq%25253Dhttp%25253A%25252F%25252Fwww.TheLancasterLawFirm.com%252526source%25253Dgmail-imap%252526ust%25253D1608216879000000%252526usg%25253DAOvVaw3kcOAWAZ2jWMqbvASg0oet%2526data%253D04%25257C01%25257C%25257C540a137eb8eb45047fcc08d89d1d288c%25257C84df9e7fe9f640afb435aaaaaaaaaaaa%25257C1%25257C0%25257C637432095839845276%25257CUnknown%25257CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%25253D%25257C1000%2526sdata%253DJD1Ch4gS3300X6zvwhF%25252FIZCuZQe%25252B7hDyQy0xrR8rCg4%25253D%2526reserved%253D0%26source%3Dgmail-imap%26ust%3D1608217650000000%26usg%3DAOvVaw0S2esZE-N_hRkeiGbj5Q7p&data=04%7C01%7C%7C7f459cf7831a4d2e417f08d89d1e8f9c%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C637432101862240638%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=kewVSBMxLMo6y%2BiIuHCaBjzrNiz9Fff0NfLdDeCNCBI%3D&reserved=0

1/16/24, 2:25 PM

SUBJECT: Re: LISTEN TO WI FED HEARING AT THIS LINK

FROM: Kenneth Chesebro <_@msn.com>

TO outlook.com>, Judge Troupis

Icojlaw.com>,

mail.com>, Joe Olson
Icojlaw.com>, Joe

michaelbest.com>, "Kurt A. Goehre" Icojlaw.com>, George Burnett

yahoo.com>, Nicholas J Boerke <-@michaelbest.com>,
thelancasterlawfirm.com>
DATE: 12/10/2020 11:06

Voiland

Hi, I'm not going to end up writing any update -- have to deal with the logistics of the electors voting in various
States on Monday.

So maybe someone else can take a crack at doing detailed notes & reactions.

Ken

Sent: Thursday, December 10, 2020 11:31 AM
To: Kenneth Chesebro msn.com>; Judge Troupis

Cc: Clinton W. Lancaster thelancasterlawfirm.com>; Ico'law.com>;_
gmail.com>;

swvalawfirm.com>; Beauty and the Bees
gmail.com>; mail.com gmail.com>; Joe Olson

michaelbest.com>; Kurt A. Goehre Icojlaw.com>; George Burnett Icojlaw.com>; Joe Voiland
yahoo.com>; Nicholas J Boerke michaelbest.com>;
thelancasterlawfirm.com>

Subject: RE: LISTEN TO WI FED HEARING AT THIS LINK

mail.com>

Jim

FYI.....Nearly an hour later from Ken’s update and the hearing has not started yet while the parties negotiate and draft
their stipulations.

From: Kenneth Chesebro _@msn.com>

Sent: Thursday, December 10, 2020 10:28 AM
To: Judge Troupis gmail.com>
outlook.com>; Clinton W. Lancaster <-@thelancasterlawﬁrm.com>;_
swvalawfirm.com>; Beauty and the Bees

gmail.com>;
Icojlaw.com>; George Burnett
michaelbest.com>;

Icojlaw.com>;

gmail.com; Joe Olson
michaelbest.com>; Kurt A. Goehre Icojlaw.com>; Joe Voiland
yahoo.com>; Nicholas J Boerke

thelancasterlawfirm.com>

Subject: Re: LISTEN TO WI FED HEARING AT THIS LINK

It's looking very likely that the hearing will go long.
The judge expected the parties to stipulate away most of the issues regarding witnesses, and Bill Bock explained that he
has no clue whether they can agree to the latest 10-page draft, because defendants didn't get it to them late last night,
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1/16/24, 2:25 PM

but only 45 minutes before the hearing started, and didn't include a redline, so Bill and team can't figure out what
changes are even being proposed.

Defense lawyer says the parties are close to reaching a stipulation . . . so Evers' lawyer now suggests a break to briefly
confer to settle the issues. She says they did send a redline.

So it seems defense will agree to SOME witnesses, and hearing will go even longer than it would have if the parties had
been able to work out these details.

So she wants a 15 minute break now.

Ken

From: Judge Troupis _@_gmail.com>

Sent: Thursday, December 10, 2020 10:16 AM

To: Kenneth Chesebro msn.com>

outlook.com>; Clinton W. Lancaster <-@thelancasterlawﬁrm.com>;_

) |lcojlaw.com>; swvalawfirm.com>; Beauty and the Bees

) )gmail.com>;

)gmail.com>; Joe Olson michaelbest.com>; Kurt A. Goehre

)Icojlaw.com>; Joe Voiland )yahoo.com>; Nicholas J Boerke
thelancasterlawfirm.com>

Subject: Re: LISTEN TO WI FED HEARING AT THIS LINK

)gmail.com

)Icojlaw.com>; George Burnett
michaelbest.com>;

Ken,
For now, the ONLY thing | care about is whether we will have a State Court hearing today. When it is clear the Fed will go

into afternoon let me know.
| am trying to prepare as if we will have a hearing today, but am hoping for tomorrow.
Jim

Sent from my iPhone

On Dec 10, 2020, at 9:07 AM, Kenneth Chesebro _w> wrote:

Okay, I'll take notes on a wordprocesser, with reactions, and circulate that at the end, for anyone who
couldn't listen live.

Ken

From: outlook.com>
Sent: Thursday, December 10, 2020 10:06 AM

To: Kenneth Chesebro _@msn.com>; Judge Troupis _@_gmail.com>; Clinton W.

Lancaster thelancasterlawfirm.com>
)lcojlaw.com> swvalawfirm.com>; Beauty and the

Bees Dgmail.com>; Dgmail.com>;

) . Jgmail.com>; Joe Olson michaelbest.com>; Kurt A. Goehre
)|cojlaw.com>; George Burnett
Boerke <_@michae|best.com>;

)|cojlaw.com>; Joe Voiland )yahoo.com>; Nicholas J
Subject: RE: LISTEN TO WI FED HEARING AT THIS LINK

thelancasterlawfirm.com>
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1/16/24, 2:25 PM
The Madison team has it on in the main room with several listening.

From: Kenneth Chesebro _@msn.com>

Sent: Thursday, December 10, 2020 10:04 AM
To: Judge Troupis Dgmail.com>; Clinton W. Lancaster thelancasterlawfirm.com>
) |cojlaw.com>; outlook.com>;

swvalawfirm.com>; Beauty and the Bees Dgmail.com>;
_gmail.com>;_@ mail.com; Joe Olson michaelbest.com>; Kurt A.
Goehre )|cojlaw.com>; George Burnett i@@'law.comx Joe Voiland
Nicholas J Boerke <-@michaelbest.com>;_<-@

D)yahoo.com>;
Subject: Re: LISTEN TO WI FED HEARING AT THIS LINK

thelancasterlawfirm.com>

I'm listening ... | guess | could update this thread with a running summary if people want.
If someone else wants to do that, I'm happy to defer.
Ken

From: Judge Troupis ‘gmail.com>

Sent: Thursday, December 10, 2020 10:01 AM

To: Clinton W. Lancaster thelancasterlawfirm.com>
)lcojlaw.com>; outlook.com>;
swvalawfirm.com>; Beauty and the Bees )gmail.com>;
_gmail.com>;-ﬂ_ mail.com )gmail.com>; Joe Olson

michaelbest.com>; Kurt A. Goehre )Icojlaw.com>; George Burnett )Icojlaw.com>; Joe
)yahoo.com>; Nicholas J Boerke michaelbest.com>; Kenneth Chesebro

msh.com>; thelancasterlawfirm.com>
Subject: Re: LISTEN TO WI FED HEARING AT THIS LINK

Someone MUST LISTEN. Tell me if witnesses are called as that means we go tomorrow, not today.
Jim

Sent from my iPhone

On Dec 10, 2020, at 8:54 AM, Clinton W. Lancaster .@thelancasterlawﬁrm.com> wrote:

https://www.youtube.com/channel/UCNFX-Kc5eFiouztHrbznXEg

Clinton W. Lancaster,
Partner, Attorney at Law

LANCASTER & LANCASTER
LAW FIRM, PLLC
ThelancasterLawFirm.com

Tel:
Fax:
www.ThelLancaster[.awFirm.com

****IMPORTANT: This communication contains information which may be
confidential and privileged attorney-client communications. If it appears that this
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https://nam10.safelinks.protection.outlook.com/?url=https%3A%2F%2Fwww.google.com%2Furl%3Fq%3Dhttps%3A%2F%2Fnam12.safelinks.protection.outlook.com%2F%3Furl%253Dhttps%25253A%25252F%25252Fwww.google.com%25252Furl%25253Fq%25253Dhttp%25253A%25252F%25252Fwww.TheLancasterLawFirm.com%252526source%25253Dgmail-imap%252526ust%25253D1608216879000000%252526usg%25253DAOvVaw3kcOAWAZ2jWMqbvASg0oet%2526data%253D04%25257C01%25257C%25257C540a137eb8eb45047fcc08d89d1d288c%25257C84df9e7fe9f640afb435aaaaaaaaaaaa%25257C1%25257C0%25257C637432095839845276%25257CUnknown%25257CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%25253D%25257C1000%2526sdata%253DJD1Ch4gS3300X6zvwhF%25252FIZCuZQe%25252B7hDyQy0xrR8rCg4%25253D%2526reserved%253D0%26source%3Dgmail-imap%26ust%3D1608217650000000%26usg%3DAOvVaw0S2esZE-N_hRkeiGbj5Q7p&data=04%7C01%7C%7Cca71034a858346973c8708d89d290d07%7C84df9e7fe9f640afb435aaaaaaaaaaaa%7C1%7C0%7C637432146922653706%7CUnknown%7CTWFpbGZsb3d8eyJWIjoiMC4wLjAwMDAiLCJQIjoiV2luMzIiLCJBTiI6Ik1haWwiLCJXVCI6Mn0%3D%7C1000&sdata=t2U0VsonWpNai3vg89GaTwDuPx9YbFEgNu9iZvgCQqM%3D&reserved=0
Ty Mrioued
Stamp


1/16/24, 2:25 PM

communication was addressed or sent to you in error, you may not use or copy
this communication or any information contained therein, and you may not
disclose this communication or the information contained therein to anyone else.
If you have received this electronic mail transmission in error, please delete it

from your system without copying it, and notify me immediately by reply email or
by cating I
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1/16/24, 2:25 PM
SUBJECT: Re: Fw: [EXTERNAL]Re: Electors
FROM: Kenneth Chesebro msn.com>
TO: Judge Troupis gmail.com>
DATE: 12/10/2020 20:17

Sure, I can do that if it happens.

I will try to get to Wisconsin by Saturday, in case that helps with the Sup Ct petition. Have an interest in being
there Monday at the Capitol when the electors vote!

Ken

From: Judge Troupis gmail.com>
Sent: Thursday, December 10, 2020 7:52 PM

To: Kenneth Chesebro msn.com>
Subject: Re: Fw: [EXTERNAL]Re: Electors

Thanks Ken.

Ron Johnson has a hearing next Wednesday. He wants me to come. I told him I would come via zoom but prefer
personally if it is a day off in the schedule. (Who knows.)

If I come to Washington can you join me? [ would bring other members of the team as well, and I am hoping to
take everyone to the White House to meet the President and get a photo.

Of course, all depends on schedule, so no better than 50/50.

Would you be able to join us if it happens?

Jim

On Thu, Dec 10, 2020 at 4:31 PM Kenneth Chesebro msn.com> wrote:
Jim, I'm in contact with several national people on the mechanics for Jan. 14.

We're making a lot of progress -- no need for you to deal with this until you're done tomorrow.

I sent them my redraft of your proposed press release. Could be a good idea for other states to put out
something similar?

Ken

From: Kenneth Chesebro _@msn.com>

Sent: Thursday, December 10, 2020 5:30 PM
To: Justin Clark donaldtrump.com>

Cc: Jason Miller donaldtrump.com>; Nick Trainer donaldtrump.com>; Boris Epshteyn
-@donaldtrump.com>; Matthew Morgan donaldtrump.com>

Subject: Re: [EXTERNAL]Re: Electors

Quick heads up -- Jim Troupis has put together a tentative draft statement he would release only AFTER filing
the petition seeking review in the WI Supreme Court, in which he'll be agreeing with the Wisconsin Elections
Commission that the real deadline for resolving litigation is January 6.

Here it is, in case there are any concerns about it -- earliest it could go out would be Friday evening.
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1/16/24, 2:25 PM
Perhaps a similar statement could issue in some of the other states.

Proposed Jim Troupis Statement on Electors Meeting

“As the legal proceedings arising from the November 3 presidential election continue to work their way
through the Wisconsin court system, | have advised the Republican Party of Wisconsin to convene a separate
Republican electors' meeting and have the Trump-Pence electors cast their votes at the Wisconsin State
Capitol on December 14.

Of course, there is precedent for such a meeting. Democrat electors pledged to John F. Kennedy convened in
Hawaii in 1960, at the same time as Republicans, even though the Governor had certified Richard Nixon as
the winner. In the end, the state’s electoral votes were ultimately awarded to President Kennedy, even
though he did not win the state until 11 days after his electors cast their votes.

The legitimacy and good sense of two sets of electors meeting on December 14 to cast competing votes for
President and Vice President, with the conflict to be later sorted out by the courts and Congress, was pointed
out by prominent Democrat activists Larry Lessig and Van Jones in an essay published last month on
CNN.com.

Given that the results in Wisconsin are still in doubt, with legal arguments that have yet to be decided, just as
the Democrat electors met in Hawaii in 1960 while awaiting a final resolution of that State's vote, so too the
Republican electors should meet this year on December 14 as we await a final resolution in Wisconsin."

From: Justin Clark <-@donaldtrump.com>
Sent: Thursday, December 10, 2020 5:26 PM
To: Kenneth Chesebro

p.com>; Nick Trainer donaldtrump.com>; Boris Epshteyn
donaldtrump.com>; Matthew Morgan @donaldtrump.com>

Subject: Re: [EXTERNAL]Re: Electors

Go get em Ken!

On Dec 10, 2020, at 5:24 PM, Kenneth Chesebro <mmsn.com> wrote:

Oh, fantastic. Good to have all this.

From: Jason Miller donaldtrump.com>

Sent: Thursday, December 10, 2020 5:23 PM

To: Nick Trainer donaldtrump.com>

Cc: Kenneth Chesebro msn.com>; Boris Epshteyn donaldtrump.com>;
Justin Clark .@donaldtrump.com>; Matthew Morgan donaldtrump.com>

Subject: Re: Electors

Thank you!

> On Dec 10, 2020, at 5:22 PM, Nick Trainer <-@d0naldtrump.com> wrote:
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1/16/24, 2:25 PM
>
>

> Here are the six w contact
>

> <Elector List-.xlsx>

CONFIDENTIALITY NOTICE: This message (including any attachments) may contain confidential,
proprietary, privileged, and/or private information. This information is intended to be for the use of the
individual(s) designated above. If you are not the intended recipient of this message, please notify the
sender immediately, and delete the message and any attachments. Any disclosure, reproduction,
distribution, or other use of this message or any attachments by an individual or entity other than the
intended recipient is prohibited. Copyright and any other intellectual property rights are the sole property
of Donald J. Trump for President, Inc.

CONFIDENTIALITY NOTICE: This message (including any attachments) may contain confidential,
proprietary, privileged, and/or private information. This information is intended to be for the use of the
individual(s) designated above. If you are not the intended recipient of this message, please notify the sender
immediately, and delete the message and any attachments. Any disclosure, reproduction, distribution, or other
use of this message or any attachments by an individual or entity other than the intended recipient is
prohibited. Copyright and any other intellectual property rights are the sole property of Donald J. Trump for
President, Inc.
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1/16/24, 2:26 PM

SUBJECT: Re: Fw: [EXTERNAL]Re: Electors

FROM: Judge Troupis gmail.com>
TO: Kenneth Chesebro msn.com>

DATE: 12/10/2020 20:27

WE will be filing the Petition for Bypass and brief on Friday. The Court will expect it. Who knows what they
will do once they realize we are not saying Monday is the last day for a decision (what they probably think
now).

I agree it is really important to be here for the Electors meeting Monday.

You should coordinate with Andrew Hitt and Brian Schimming.

It will be so very good to meet.

Jim

On Thu, Dec 10, 2020 at 8:17 PM Kenneth Chesebro <-@msn.com> wrote:
Sure, I can do that if it happens.

I will try to get to Wisconsin by Saturday, in case that helps with the Sup Ct petition. Have an interest in being
there Monday at the Capitol when the electors vote!

Ken

From: Judge Troupis -@_gmail.com>

Sent: Thursday, December 10, 2020 7:52 PM
To: Kenneth Chesebro msn.com>
Subject: Re: Fw: [EXTERNAL]Re: Electors

Thanks Ken.

Ron Johnson has a hearing next Wednesday. He wants me to come. I told him I would come via zoom but
prefer personally if it is a day off in the schedule. (Who knows.)

If I come to Washington can you join me? I would bring other members of the team as well, and I am hoping
to take everyone to the White House to meet the President and get a photo.

Of course, all depends on schedule, so no better than 50/50.

Would you be able to join us if it happens?

Jim

On Thu, Dec 10, 2020 at 4:31 PM Kenneth Chesebro <mmsn.com> wrote:
Jim, I'm in contact with several national people on the mechanics for Jan. 14.

We're making a lot of progress -- no need for you to deal with this until you're done tomorrow.

I sent them my redraft of your proposed press release. Could be a good idea for other states to put out
something similar?

Ken

From: Kenneth Chesebro _@msn.com>

Sent: Thursday, December 10, 2020 5:30 PM

To: Justin Clark donaldtrump.com>

Cc: Jason Miller donaldtrump.com>; Nick Trainer <-@donaldtrump.com>; Boris Epshteyn
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1/16/24, 2:26 PM

-adonaldtrump.com>; Matthew Morgan <_@dona|dtrump.com>

Subject: Re: [EXTERNAL]Re: Electors

Quick heads up -- Jim Troupis has put together a tentative draft statement he would release only AFTER
filing the petition seeking review in the WI Supreme Court, in which he'll be agreeing with the Wisconsin
Elections Commission that the real deadline for resolving litigation is January 6.

Here it is, in case there are any concerns about it -- earliest it could go out would be Friday evening.

Perhaps a similar statement could issue in some of the other states.

Proposed Jim Troupis Statement on Electors Meeting

“As the legal proceedings arising from the November 3 presidential election continue to work their way
through the Wisconsin court system, | have advised the Republican Party of Wisconsin to convene a
separate Republican electors' meeting and have the Trump-Pence electors cast their votes at the
Wisconsin State Capitol on December 14.

Of course, there is precedent for such a meeting. Democrat electors pledged to John F. Kennedy convened
in Hawaii in 1960, at the same time as Republicans, even though the Governor had certified Richard Nixon
as the winner. In the end, the state’s electoral votes were ultimately awarded to President Kennedy, even

though he did not win the state until 11 days after his electors cast their votes.

The legitimacy and good sense of two sets of electors meeting on December 14 to cast competing votes for
President and Vice President, with the conflict to be later sorted out by the courts and Congress, was
pointed out by prominent Democrat activists Larry Lessig and Van Jones in an essay published last month
on CNN.com.

Given that the results in Wisconsin are still in doubt, with legal arguments that have yet to be decided, just
as the Democrat electors met in Hawaii in 1960 while awaiting a final resolution of that State's vote, so too
the Republican electors should meet this year on December 14 as we await a final resolution in Wisconsin."

From: Justin Clark donaldtrump.com>
Sent: Thursday, December 10, 2020 5:26 PM
To: Kenneth Chesebro msn.com>

Cc: Jason Miller donaldtrump.com>; Nick Trainer donaldtrump.com>; Boris Epshteyn
_donaldtrump.com>; Matthew Morgan donaldtrump.com>

Subject: Re: [EXTERNAL]Re: Electors

Go get em Ken!

On Dec 10, 2020, at 5:24 PM, Kenneth Chesebro <-@msn.com> wrote:

Oh, fantastic. Good to have all this.
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1/16/24, 2:26 PM

From: Jason Miller donaldtrump.com>

Sent: Thursday, December 10, 2020 5:23 PM

To: Nick Trainer donaldtrump.com>

Cc: Kenneth Chesebro msn.com>; Boris Epshteyn donaldtrump.com>;
Justin Clark .@donaldtrump.com>; Matthew Morgan donaldtrump.com>

Subject: Re: Electors

Thank you!

> On Dec 10, 2020, at 5:22 PM, Nick Trainer <‘@donaldtrumr).com> wrote:

>

>

> Here are the six w contact

>

> <Elector List-.xIsx>

CONFIDENTIALITY NOTICE: This message (including any attachments) may contain confidential,
proprietary, privileged, and/or private information. This information is intended to be for the use of the
individual(s) designated above. If you are not the intended recipient of this message, please notify the
sender immediately, and delete the message and any attachments. Any disclosure, reproduction,
distribution, or other use of this message or any attachments by an individual or entity other than the
intended recipient is prohibited. Copyright and any other intellectual property rights are the sole
property of Donald J. Trump for President, Inc.

CONFIDENTIALITY NOTICE: This message (including any attachments) may contain confidential,
proprietary, privileged, and/or private information. This information is intended to be for the use of the
individual(s) designated above. If you are not the intended recipient of this message, please notify the
sender immediately, and delete the message and any attachments. Any disclosure, reproduction,
distribution, or other use of this message or any attachments by an individual or entity other than the
intended recipient is prohibited. Copyright and any other intellectual property rights are the sole property of
Donald J. Trump for President, Inc.
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1/16/24, 2:26 PM

SUBJECT: Re: Hearing text

FROM: Kenneth Chesebro msn.com>
TO: Judge Troupis gmail.com>, Joe Olson mmichaelbest.com>, Joe Voiland

yahoo.com>, George Burnett Icojlaw.com>, Stewart Karge <-@gmail.com>,
Christ Troupis gmail.com>, "Kurt A. Goehre" <l@lcojlaw.com>, Nicholas J Boerke
michaelbest.com>, Stewart Karge -@gmail.com>

DATE: 12/11/2020 08:55

Hi, can someone send me the link to view or listen to the hearing?
I must have missed it (have been tied up on logistics for Dec. 14 vote in other states).

Ken

From: Judge Troupis -@gmail.com>

Sent: Friday, December 11, 2020 9:33 AM

To: Joe Olson michaelbest.com>; Joe Voiland ahoo.com>; George Burnett <.@Icoj|aw.com>;
gmail.com>; Christ Troupis gmail.com>; Kurt A. Goehre

Stewart Karge
Icojlaw.com>; Nicholas J Boerke michaelbest.com>; Kenneth Chesebro msn.com>;
Stewart Karge gmail.com>

Subject: Hearing text

If you need to reach me during hearing you may text_ Someone is monitoring it for me during hearing and
can get me a note if necessary
Jim

Sent from my iPhone
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1/16/24, 2:26 PM

SUBJECT: Draft of press release I'll be supplying other states
FROM: Kenneth Chesebro
TO: Judge Troupis
CC: Austin Browning
DATE: 12/11/2020 12:01

ATTACHMENTS (20201211-120114-0001030): "Draft press release for state Republican party.docx"

Jim,

Here is my current copy of a draft press release I'm suggesting for the other states -- unless you would prefer
other states not so closely copy what you're doing.

Some of my wording changes might be an improvement over the version I sent earlier. So whoever is messaging
might want to look at this version.

Ken

Kenneth Chesebro
25 Northern Avenue, # 1509
Boston, MA 02210

@msn.com
(Admitted in CA, FL, IL, MA, NJ, NY, and TX)

https://www.linkedin.com/in/ken-chesebro
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Draft language for state Republican Party re Dec. 14 casting of Electoral
votes

As the legal proceedings arising from the November 3 presidential election continue
to work their way through our nation’s judicial system, we have asked the

[NAME OF STATE] Republicans who pledged to vote for President Trump and Vice
President Pence in the Electoral College to convene in [CAPITOL CITY] on
December 14, to cast their ballots and send them to Congress, where the Electoral
votes are to be opened and counted beginning on January 6.

Of course, there is precedent for our Republican Electors meeting on December 14,
even as the Democrat Electors for [NAME OF STATE] also meet.

Democrat Electors pledged to John F. Kennedy convened in Hawaii in 1960, at the
same time as Republicans, even though the Governor had certified Richard Nixon
as the winner. In the end, Hawaii’s electoral votes were awarded to President
Kennedy, even though he did not win the state until 11 days after his Electors cast
their votes.

The legitimacy and good sense of two sets of Electors meeting on December 14 to
cast competing votes for President and Vice President, with the conflict to be later
sorted out by the courts and Congress, was pointed out by prominent Democrat

lawyers, Van Jones and Larry Lessig, in an essay published last month on
CNN.com.

Given that the results in [NAME OF STATE] are still in doubt, with legal
arguments that have yet to be decided, just as the Democrat Electors met in Hawaii
in 1960 while awaiting a final resolution of that State's vote, so too the Republican
Electors should meet this year on December 14 as we await a final resolution of

S Electoral votes.
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1/16/24, 2:28 PM
SUBJECT: Fw: Draft of press release I'll be supplying other states
FROM: Kenneth Chesebro msn.com>
TO: Judge Troupis gmail.com>
DATE: 12/11/2020 19:13
ATTACHMENTS (20201211-191314-0001029): "Draft press release for state Republican party.docx"

Jim, just wanted to remind you about this e-mail about press release.
| made some tweaks to the language.
You really framed things very well!

Ken

From: Kenneth Chesebro
Sent: Friday, December 11, 2020 1:01 PM
To: Judge Troupis mail.com>

Cc: Austin Browning gmail.com>; Brian Schimming _@yahoo.com>

Subject: Draft of press release I'll be supplying other states

Jim,

Here is my current copy of a draft press release I'm suggesting for the other states -- unless you would prefer
other states not so closely copy what you're doing.

Some of my wording changes might be an improvement over the version I sent earlier. So whoever is messaging
might want to look at this version.

Ken

Kenneth Chesebro
25 Northern Avenue, # 1509
Boston, MA 02210

msn.com
mitted in CA, FL, IL, MA, NJ, NY, and TX)

https://www.linkedin.com/in/ken-chesebro
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Draft language for state Republican Party re Dec. 14 casting of Electoral
votes

As the legal proceedings arising from the November 3 presidential election continue
to work their way through our nation’s judicial system, we have asked the

[NAME OF STATE] Republicans who pledged to vote for President Trump and Vice
President Pence in the Electoral College to convene in [CAPITOL CITY] on
December 14, to cast their ballots and send them to Congress, where the Electoral
votes are to be opened and counted beginning on January 6.

Of course, there is precedent for our Republican Electors meeting on December 14,
even as the Democrat Electors for [NAME OF STATE] also meet.

Democrat Electors pledged to John F. Kennedy convened in Hawaii in 1960, at the
same time as Republicans, even though the Governor had certified Richard Nixon
as the winner. In the end, Hawaii’s electoral votes were awarded to President
Kennedy, even though he did not win the state until 11 days after his Electors cast
their votes.

The legitimacy and good sense of two sets of Electors meeting on December 14 to
cast competing votes for President and Vice President, with the conflict to be later
sorted out by the courts and Congress, was pointed out by prominent Democrat

lawyers, Van Jones and Larry Lessig, in an essay published last month on
CNN.com.

Given that the results in [NAME OF STATE] are still in doubt, with legal
arguments that have yet to be decided, just as the Democrat Electors met in Hawaii
in 1960 while awaiting a final resolution of that State's vote, so too the Republican
Electors should meet this year on December 14 as we await a final resolution of

S Electoral votes.
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1/16/24, 2:29 PM

SUBJECT: Re: Appellants Su
FROM: Kenneth Chesebro
TO: Judge Troupis
DATE: 12/12/2020 12:46

lemental Brieft

Hi, I’'m outside at 313 w belt line hwy

Get Outlook for i0S

From: Judge Troupis _@gmail.com>

Sent: Saturday, December 12, 2020 10:18:54 AM
To: Kenneth Chesebro _@msn.com>
Subject: Re: Appellants Supplemental Brieft

313 W Beltline Hwy

On Fri, Dec 11, 2020 at 11:41 PM Kenneth Chesebro <mmsn.com> wrote:
Wow!

What a powerful, powerful brief.

If Hagedorn is serious about following plain language, he has to rule for Trump.

FYI, I expect to be in Madison by 11 a.m.

If it would be worth me being where Jim is doing the argument, someone please let me know the address.
But I'm fine just watching remotely.

Ken

From: outlook.com>
Sent: Friday, December 11, 2020 11:23 PM

To: George Burnett )Icojlaw.com>; Christ Troupis )gmail.com>; Kenneth Chesebro
msn.com>; Olson, Joseph L (13465 michaelbest.com>; Boerke, Nicholas J (12767)
michaelbest.com>; Kurt A. Goehre )|cojlaw.com>

)gmail.com>; Clinton W. Lancaster .@thelancasterlawﬁrm.com>;

) )gmail.com>; Beauty and the Bees _@_gmail.com>
Subject: FW: Appellants Supplemental Brieft

All

Attached is Appellants’ Supplemental Brief filed this evening at 10pm.
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1/16/24, 2:38 PM

SUBJECT: Re: Testimony Draft--JRT

FROM: Ron Johnson gmail.com>
TO: Judge Troupis gmail.com>
DATE: 12/13/2020 14:23

Would you mind if we suggested a few edits ?

Sent from my iPad

> On Dec 13, 2020, at 12:56 PM, Judge Troupis mgmail.com> wrote:
>
>
>

> <Testimony DRAFT 12-13.docx>

TROUPIS 009118
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1/16/24, 2:38 PM

SUBJECT: Re: Testimony Draft--JRT
FROM: Judge Troupis gmail.com>
TO: Ron Johnson gmail.com>

DATE: 12/13/2020 14:30

Please do.

Sent from my iPhone

> On Dec 13, 2020, at 2:23 PM, Ron Johnson <-a;gmail.com> wrote:
>

> Would you mind if we suggested a few edits ?
>

> Sent from my iPad
>

>>On Dec 13, 2020, at 12:56 PM, Judge Troupis mgmail.com> wrote:
>>
>>
>>

>> <Testimony DRAFT 12-13.docx>
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1/16/24, 2:39 PM

SUBJECT: Press release for after electoral vote
FROM: Kenneth Chesebro
TO: Judge Troupis
CC: Brian Schimming yahoo.com>
DATE: 12/14/2020 00:54

ATTACHMENTS (20201214-005442-0000099): "Draft press release for state Republican parties for after
electors vote.docx"

Hi, | sent the following to the national people coordinating this -- updated version of what | cribbed from you!

Ken
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Draft language for state Republican parties
re Dec. 14 casting of Electoral votes

(ONLY RELEASE A STATEMENT AFTER THE ELECTORS VOTE)

As the legal proceedings arising from the November 3 presidential election continue
to work their way through our nation’s judicial system, we requested that the

[state] Republicans who pledged to vote for President Trump and Vice
President Pence in the Electoral College, which was required to cast its votes on
December 14, cast their ballots and send them to Congress, where the Electoral
votes are to be opened and counted beginning on January 6.

They did so as a precautionary measure, to ensure that if, as a result of a later court
order or other proceeding prescribed by law, they are ultimately recognized as being
the duly elected and qualified Electors, the State’s electoral votes will be properly
counted in Congress.

Of course, there is precedent for our Republican Electors meeting on December 14,
even as the Democrat Electors for [state] also met.

Democrat Electors pledged to John F. Kennedy convened in Hawaii in 1960, at the
same time as Republicans, even though the Governor had certified Richard Nixon
as the winner. In the end, Hawaii’s electoral votes were awarded to President
Kennedy, even though he did not win the state until 11 days after his Electors cast
their votes.

The legitimacy and good sense of two sets of Electors meeting on December 14 to
cast competing votes for President and Vice President, with the conflict to be later
sorted out by the courts and Congress, was pointed out by prominent Democrat

lawyers, Van Jones and Larry Lessig, in an essay published last month on
CNN.com.

To the extent that the final results in our state remain in doubt, just as the
Democrat Electors met in Hawaii in 1960 while awaiting a final resolution of that
State's vote, so too the Republican Electors met this year on December 14 as we
await a final resolution of the __ [number] electoral votes of [state].
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1/16/24, 2:40 PM

SUBJECT: Fwd: Testimony Draft--JRT
FROM: Judge Troupis mail.com>
TO: Austin Browning gmail.com>

DATE: 12/14/2020 08:50
ATTACHMENTS (20201214-085036-0003886): "Testimony DRAFT 12-13.docx"

---------- Forwarded message ---------

From: Judge Troupis hgmail.c0m>
Date: Sun, Dec 13, 2020 at 12:56 PM

Subject: Testimony Draft--JRT

To: gmail.com>
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Testimony
Draft 12/13/20 For discussion purpose only

James R. Troupis

Senator Johnson and members of the Committee, thank you for this
opportunity to present testimony regarding the November 3, 2020 Election in
Wisconsin. Wisconsin has specific laws related both to elections and to recounts
that have been tested both in Court and in the legislative process.

Given the narrow margins between candidates at every level in Wisconsin
in recent years, recounts are not uncommon in our State. In 2011 | represented
Mr. Justice David Prosser in a tense Statewide recount, and in 2016 there was a
recount, as well, of the Presidential race. There have been literally dozens of
recounts of Assembly and Senate races over the past twenty years in Wisconsin.
As a practical matter this means there are experienced counsel and experienced
boards of canvassers who can conduct a recount with transparency and civility.
The laws of Wisconsin provide a unique opportunity for this Committee because,
in part, all the materials related to the election are, by law, on open display.

Candidly, | do not believe, the facts about the manipulation of the absentee
voting process in Wisconsin are disputed. Nor do | believe there is any dispute

about the laws that were violated during the period prior to November 3 election.
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While others may differ on whether those violations were justified, the fact those
actions were contrary to the explicit laws of Wisconsin seems obvious.

To begin, it is important to understand that Wisconsin treats absentee
voting as a “privilege”, not a right. Our legislature explicitly wrote in the law that
because absentee voting occurs without the normal election-day protections, it
was far more likely to result in, in the laws words: “fraud or abuse”; “overzealous
solicitation of absent electors who may prefer not to participate in an election”,
and “undue influence on an absent elector to vote for or against a candidate.”
Wisconsin statutes are explicit and the enforcement of them: “shall be . . .
mandatory. Ballots cast in contravention of the procedures specified in those
provisions may not be counted. Ballots counted in contravention of the
procedures specified in those provisions may not be included in the certified
result of any election.”

The absentee voting laws were violated in at least four separate ways,
calling into question no fewer than 220,000 votes in Wisconsin. Again, given
Wisconsin’s transparent process and the full recount at which more than 2500

volunteers participated, we were able to identify virtually all of those 220,000

voters by name, address and ward. This is not speculation. Except as to one small
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group of votes, the canvassing boards and the Biden campaign agree we have, in
fact, named each and every person involved. This is not speculation.

The largest category of improperly cast ballots, 170,140, are what we refer
to as In-person Absentee Voters. Our statutes explicitly require that every
absentee voter complete an application before they may receive a ballot. This
application process, distinct from the actual casting of the ballot, is essential to
assure a chain of custody, which in turn provides a critical assurance that there is
not fraud, abuse or undue influence, from registration through the actual casting
of a vote. What we now know is that the chain of custody was broken and the law
was violated in Dane County and Milwaukee County where, contrary to the law,
the clerks allowed individuals to vote without an application. To be specific, so
there is no doubt, the law states expressly, “[T]he municipal clerk shall not issue
an absentee ballot unless the clerk receives a written application therefor from a
qualified elector of the municipality.” No separate written application as required
by law was ever received for those ballots.

In Wisconsin, absentee balloting must be witnessed, and the certification
on the outside of the envelope containing the ballot provides a place where the
witness must sign and provide his or her address and the clerk initials the

envelope to verify identification was received. If the certification lacks the
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witness’s address, it cannot be counted. As the statute states, "If a certificate is
missing the address of a witness, the ballot may not be counted.” This provision is
mandatory and by law must be strictly construed. Despite that explicit directive,
the clerks in Dane and Milwaukee counties actually altered these legally binding
documents after they arrived in their offices. Addresses were added. In addition,
those certified documents require a clerk’s initials or they can not be counted.
More than 2000 had no initials and thus there is no to know they were properly
received and identification was presented.

Given the pandemic, municipal clerks laudably incorporated safety
protocols into election day voting, including plexiglass barriers, social distancing,
enforcement of mask mandates and the like. However, in absentee voting those
clerks, unfortunately, went far beyond what the law allows. For absentee voters
in Dane and Milwaukee Counties the county clerks told voters they could vote
without Identification (an obvious requirement for all voters) so long as they
claimed to be indefinitely confined due to covid under a statute meant for nursing
homes, assisted living facilities and homebound disabled persons. 28,395 persons
claimed that status after the clerks posted their notices. By law, the clerks are
required to take action to remove those persons who for whom they had “reliable

information that [the] . . . elector no longer qualifies for the service.” No action
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was taken, and those persons, without any identification whatsoever, were
allowed to cast votes.

It is important to recognize, unlike other states, Wisconsin does not allow
advance voting. Instead, any vote cast prior to November 3 was an absentee vote,
subject to the mandatory strict regulation of the statutes. Rather than follow the
law, the City of Madison conducted advance voting on September 26 and October
3 at 206 separate locations in Madison. Ballots were received, witnesses were
provided for envelopes, signage advertised the locations as if it were election day.
The law expressly prohibits any clerk from having more than one clerk’s offices
and here Madison created 206. Then, in a rather obvious attempt to avoid later
scrutiny, the City took those ballots and mixed them in with all the other absentee
ballots otherwise legally cast so that it would be nearly impossible to identify all
the illegal votes. Still, even without the names, there is no dispute that 17,271
votes were received through these improper and illegal events as the city actually
counted them before they intermingled them with legally cast absentee votes.

All'in all, more than 3 million of Wisconsin’s citizens cast their votes legally
and without taint. As | have detailed, more than 220,000 votes were received that
were not legally cast. The law presumes those votes were fraudulent or are the

result of undue influence and the law mandates explicitly that they not be

TROUPIS 009127



counted. The 3 million legal voters who cast their ballots ought not have their
votes diluted and cancelled out by votes which, by law, are not to be counted.

HEHHHHHHHHH BT
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1/16/24, 2:41 PM

SUBJECT: Jefferson

FROM: George Burnett Icojlaw.com>
TO: Joseph L Olson michaelbest.com>, Judge Troupis mgmail.com>, "Kurt A.

Goehre" Icojlaw.com>, "Kenneth Chesebro" msn.com>, Stewart Karge
< gmail.com>, "Joe Voiland"

yahoo.com>
DATE: 12/14/2020 10:03
ATTACHMENTS (20201214-100343-0001332): "text.txt"

Court just released decision in this case

Sent from my iPhone
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SUBJECT: RE: Jefterson
FROM: "Kurt A. Goehre" <-@lcojlaw.com>
TO: George Burnett Icojlaw.com>, Joseph L Olson

gmail.com>, Kenneth Chesebro
gmail.com>, Joe Voiland

DATE: 12/14/2020 10:06

michaelbest.com>, Judge Troupis
msn.com>, Stewart Karge

https://www.wicourts.gov/sc/opinion/DisplayDocument.pdf?content=pdf&seqNo=315283
Kindest regards,

KURT A. GOEHRE

Partner/Attorney

Law Firm of Conway, Olejniczak & Jerry, S.C.
231 S. Adams Street | P.O. Box 23200

Gr
P.

een Bay, WI 5430
: F:
E: lIcojlaw.com | Icojlaw.com

2015 - 2020 BEST OF THE BAY WINNER | BEST LAW FIRM

*IMPORTANT CONFIDENTIAL NOTICE*

The contents of this message, along with any attachments, are confidential and are subject to the attorney-client

and/or attorney work-product privileges. Please destroy this message immediately and notify the sender that
you received this message in error. No permission is given for persons other than the intended recipient(s) to
read or disclose the contents of this message.

From: George Burnett Icojlaw.com>
Sent: Monday, December 14, 2020 10:04 AM

To: Joseph L Olson <-@michaelbest.com>' Judge Troupis mgmail.com>; Kurt A.
Goehre Iﬁlcojlaw.comz Kenneth Cheimmsn.comz Stewart Karge

gmail.com>; Joe Voiland yahoo.com>
Subject: Jefferson

Court just released decision in this case

Sent from my iPhone
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1/16/24, 2:42 PM

SUBJECT: Fwd: Jefferson

FROM: Judge Troupis mail.com>
TO: Brian Schimming yahoo.com>

DATE: 12/14/2020 10:20

—————————— Forwarded message ---------
From: Kurt A. Goehre <ﬁ@lc_ojlaw.com>

Date: Mon, Dec 14, 2020 at 10:07 AM
michaelbest.com>, Judge Troupis

Subject: RE: Jefferson
msn.com>, Stewart Karge

To: George Burnett <-@lc_0jlaw.com>, Joseph L Olson
gmail.com>, Kenneth Chesebro
gmail.com>, Joe Voiland i

https://www.wicourts.gov/sc/opinion/DisplayDocument.pdf?content=pdf&seqNo=315283

Kindest regards,

KURT A. GOEHRE

Partner/Attorney

Law Firm of Conway, Olejniczak & Jerry, S.C.
231 S. Adams Street | P.O. Box 23200

Gr
P:

een Bay, WI 5430
r:
E: Icojlaw.com | Icojlaw.com

2015 - 2020 BEST OF THE BAY WINNER | BEST LAW FIRM

*IMPORTANT CONFIDENTIAL NOTICE*

The contents of this message, along with any attachments, are confidential and are subject to the attorney-client
and/or attorney work-product privileges. Please destroy this message immediately and notify the sender that
you received this message in error. No permission is given for persons other than the intended recipient(s) to
read or disclose the contents of this message.

From: George Burnett lcojlaw.com>
Sent: Monday, December 14, 2020 10:04 AM

To: Joseph L Olson <-@michaelbest.com>' Judge Troupis mgmail.com>; Kurt A.
Goehre Iﬁlc_ojlaw.comx Kenneth Cheimmsn.comx Stewart Karge

gmail.com>; Joe Voiland yahoo.com>
Subject: Jefferson

Court just released decision in this case

Sent from my iPhone
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FROM: "Olson, Joseph L i 13465)"

TO: "Kurt A. Goehre"
mail.com>, Kenneth Chesebro

g
mgmail.com>, Joe Voiland

DATE: 12/14/2020 10:24
ATTACHMENTS (20201214-102413-0001329): "image001.png"

mmichaelbest.com>

lcojlaw.com>, George Burnett Icojlaw.com>, Judge Troupis
msn.com>, Stewart Karge
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Well, the got this one right — although they managed to avoid saying anything about the
elector’s and/or the clerk’s duty to take themselves off the list ...

Joseph L. Olson
Partner
| michaelbest.com

b Michael Best

Michael Best & Friedrich LLP

From: Kurt A. Goehre Icojlaw.com>
Sent: Monday, December 14, 2020 10:07 AM

To: George Burnett Icojlaw.com>; Olson, Joseph L (13465 michaelbest.com>;
gmail.com>; Kenneth Chesebro msn.com>; Stewart

Judge Troupis
Karge gmail.com>; Joe Voiland <-@yahoo.com>

Subject: RE: Jefferson

https://www.wicourts.gov/sc/opinion/DisplayDocument.pdf?content=pdf&seqNo=315283

Kindest regards,

KURT A. GOEHRE
Partner/Attorney
Law Firm of Conway, Olejniczak & Jerry, S.C.
231 S. Adams Street | P.O. Box 23200

Green Bay, WI 54305

)lcojlaw.com | Icojlaw.com
2015 - 2020 BEST OF THE BAY WINNER | BEST LAW FIRM

*IMPORTANT CONFIDENTIAL NOTICE*

The contents of this message, along with any attachments, are confidential and are subject to the
attorney-client and/or attorney work-product privileges. Please destroy this message immediately
and notify the sender that you received this message in error. No permission is given for persons
other than the intended recipient(s) to read or disclose the contents of this message.

From: George Burnett )|cojlaw.com>

Sent: Monday, December 14, 2020 10:04 AM

To: Joseph L Olson <_@michae|best.com>; Judge Troupis _@_gmail.com>; Kurt A.
Goehre )|cojlaw.com>; Kenneth Chesebro msn.com>; Stewart Karge
)gmail.com>; Joe Voiland )yahoo.com>

Subject: Jefferson

Court just released decision in this case
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Sent from my iPhone
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Email Disclaimer
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The information contained in this communication may be confidential, is intended only for the use of the
recipient(s) named above, and may be legally privileged. If the reader of this message is not the intended
recipient, you are hereby notified that any dissemination, distribution, or copying of this communication, or any
of its contents, is strictly prohibited. If you have received this communication in error, please return it to the
sender immediately and delete the original message and any copy of it from your computer system. If you have
any questions concerning this message, please contact the sender.
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1/16/24, 2:42 PM

SUBJECT: Re: Jefferson

FROM: Judge Troupis mail.com>
TO: "Olson, Joseph L (13465)" michaelbest.com>

DATE: 12/14/2020 10:24
ATTACHMENTS (20201214-102452-0001328): "image001.png"

yes

On Mon, Dec 14, 2020 at 10:24 AM Olson, Joseph L (13465) <mmichaelbest.com> wrote:

Well, the got this one right — although they managed to avoid saying anything about the elector’s
and/or the clerk’s duty to take themselves off the list ...

Joseph L. Olson
Partner
T _ | michaelbest.com

M Michael Best

Michael Best & Friedrich LLP

From: Kurt A. Goehre Icojlaw.com>
Sent: Monday, December 14, 2020 10:07 AM

To: George Burnett Icojlaw.com>; Olson, Joseph L (13465 michaelbest.com>; Judge
gmail.com>; Kenneth Chesebro msn.com>; Stewart Karge

gmail.com>; Joe Voiland yahoo.com>
Subject: RE: Jefferson

https://www.wicourts.gov/sc/opinion/DisplayDocument.pdf?content=pdf&seqNo=315283

Kindest regards,

KURT A. GOEHRE

Partner/Attorney

Law Firm of Conway, Olejniczak & Jerry, S.C.
231 S. Adams Street | P.O. Box 23200

Green Bay, WI 5430
P: r:
E: Icojlaw.com | Icojlaw.com

2015 - 2020 BEST OF THE BAY WINNER | BEST LAW FIRM

*IMPORTANT CONFIDENTIAL NOTICE*
The contents of this message, along with any attachments, are confidential and are subject to the attorney-
client and/or attorney work-product privileges. Please destroy this message immediately and notify the sender
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that you received this message in error. No permission is given for persons other than the intended
recipient(s) to read or disclose the contents of this message.

From: George Burnett lcojlaw.com>
Sent: Monday, December 14, 2020 10:04 AM

To: Joseph L Olson <_@michaelbest.com>' Judge Troupis <mgmail.com>; Kurt A.
Goehre I%lc_ojlaw.com>; Kenneth Chejmmsn.comz Stewart Karge

gmail.com™>; Joe Voiland yahoo.com>
Subject: Jefferson

Court just released decision in this case

Sent from my iPhone

Email Disclaimer
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The information contained in this communication may be confidential, is intended only for the use of the
recipient(s) named above, and may be legally privileged. If the reader of this message is not the intended
recipient, you are hereby notified that any dissemination, distribution, or copying of this communication, or
any of its contents, is strictly prohibited. If you have received this communication in error, please return it to
the sender immediately and delete the original message and any copy of it from your computer system. If you
have any questions concerning this message, please contact the sender.
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1/16/24, 2:43 PM

SUBJECT: Fwd: [EXTERNALJRedrafted press release language for after electors vote
FROM: Kenneth Chesebro
TO: Judge Troupis
CC: Brian Schimming yahoo.com>
DATE: 12/14/2020 10:28

FYI — no press comments

Get Outlook for i0S

From: Mike Roman <-@donaldtrump.com>

Sent: Monday, December 14, 2020 10:20:29 AM

To: Kenneth Chesebro msn.com>; Boris Epshteyn -@donaldtrump.com>
Cc: Joshua Findlay donaldtrump.com>

Subject: Re: [EXTERNAL]Redrafted press release language for after electors vote

DIT staft in state were instructed not to do any media advisory or post-event press release. Any inquiries will
be forwarded to HQ Press. No one is authorized to comment or provide background.

MR

From: Kenneth Chesebro _@msn.com>

Sent: Monday, December 14, 2020 10:51

To: Boris Epshteyn

Cc: Mike Roman; Joshua Findlay

Subject: Re: [EXTERNAL]Redrafted press release language for after electors vote

Exactly

Get Outlook for i0S

From: Boris Epshteyn -@donaldtrump.com>

Sent: Monday, December 14, 2020 9:49:12 AM

To: Kenneth Chesebro msn.com>

Cc: Mike Roman donaldtrump.com>; Joshua Findlay <-@donaldtrump.com>
Subject: Re: [EXTERNAL]Redrafted press release language for after electors vote

Thanks! Let’s let the process work itself through, get done and then we can take it from there on Comms.
Best,

Boris Epshteyn
Strategic Advisor

Donald J. Trump for President, Inc.

cei: I
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Please Note: The information in this email is confidential and may be legally privileged. If you are not the
intended recipient, you must not read, use or disseminate the information; please advise the sender immediately
by reply email and delete this message and any attachments without retaining a copy. Although this email and
any attachments are believed to be free of any virus or other defect that may affect any computer system into
which it is received and opened, it is the responsibility of the recipient to ensure that it is virus free and no
responsibility is accepted by the sender for any loss or damage arising in any way from its use.

On Dec 14, 2020, at 10:46 AM, Kenneth Chesebro mmsn.com> wrote:

Idea of a press release originated from Troupis in Wi — he did a draft last wed only for Wi, which
he had planned to release once the trial court ruled against us.

Idea was to alert Wisconsin Supreme Court that it did not have to rush the case.

In case other states wanted to do it, [ adapted the language for each state and included it on the
packets.

On sat, RG decided there should be no advance notice (the PA electors were nervous about
publicity) and I passed that on to Josh and the regional staffers.

So yesterday I offered this latest draft as a replacement, unilaterally — there has been no higher
level decision to do anything. Simply trying to avoid anyone using the old draft, which has outdated
wording (uses future tense).

Probably RG and comms will want to consider just one statement going out on this, nationally. Like
a tweeted statement by Ellis, and follow up on-camera explanation by RG, and or follow up tweet

by the President? Much wiser heads on that sort of thing than me!

Get Outlook for i0S

From: Boris Epshteyn donaldtrump.com>

Sent: Monday, December 14, 2020 8:24:03 AM

To: Kenneth Chesebro msn.com>

Cc: Mike Roman donaldtrump.com>; Joshua Findlay <-@donaldtrump.com>
Subject: Re: [EXTERNAL]Redrafted press release language for after electors vote

Thank you. What’s the reasoning to do a press release?

Either way, nothing should go out until after 4pm ET.
Best,

Boris Epshteyn
Strategic Advisor

Donald J. Trump for President, Inc.

cel1: [
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1/16/24, 2:43 PM

Please Note: The information in this email is confidential and may be legally privileged. If you are
not the intended recipient, you must not read, use or disseminate the information; please advise the
sender immediately by reply email and delete this message and any attachments without retaining a
copy. Although this email and any attachments are believed to be free of any virus or other defect
that may affect any computer system into which it is received and opened, it is the responsibility of
the recipient to ensure that it is virus free and no responsibility is accepted by the sender for any
loss or damage arising in any way from its use.

On Dec 14, 2020, at 2:02 AM, Kenneth Chesebro <-a}msn.com> wrote:

Adapted from earlier draft -- attached.

<Draft press release for state Republican parties for after electors vote.docx>
CONFIDENTIALITY NOTICE: This message (including any attachments) may contain
confidential, proprietary, privileged, and/or private information. This information is intended to be
for the use of the individual(s) designated above. If you are not the intended recipient of this
message, please notify the sender immediately, and delete the message and any attachments. Any
disclosure, reproduction, distribution, or other use of this message or any attachments by an
individual or entity other than the intended recipient is prohibited. Copyright and any other
intellectual property rights are the sole property of Donald J. Trump for President, Inc.

CONFIDENTIALITY NOTICE: This message (including any attachments) may contain confidential,
proprietary, privileged, and/or private information. This information is intended to be for the use of the
individual(s) designated above. If you are not the intended recipient of this message, please notify the sender
immediately, and delete the message and any attachments. Any disclosure, reproduction, distribution, or other
use of this message or any attachments by an individual or entity other than the intended recipient is prohibited.
Copyright and any other intellectual property rights are the sole property of Donald J. Trump for President, Inc.
CONFIDENTIALITY NOTICE: This message (including any attachments) may contain confidential,
proprietary, privileged, and/or private information. This information is intended to be for the use of the
individual(s) designated above. If you are not the intended recipient of this message, please notify the sender
immediately, and delete the message and any attachments. Any disclosure, reproduction, distribution, or other
use of this message or any attachments by an individual or entity other than the intended recipient is prohibited.
Copyright and any other intellectual property rights are the sole property of Donald J. Trump for President, Inc.
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1/16/24, 2:43 PM

SUBJECT: Re: Fwd: [EXTERNAL]Redrafted press release language for after electors vote

FROM: Brian Schimming < yahoo.com>

TO: Kenneth Chesebro msn.com>, Judge Troupis -@gmail.com>
DATE: 12/14/2020 10:46

Confirmed

Brian

Sent from Yahoo Mail for iPhone

On Monday, December 14, 2020, 10:28 AM, Kenneth Chesebro <-a};msn.com> wrote:

FYI — no press comments

Get Outlook for i0S

From: Mike Roman donaldtrump.com>
Sent: Monday, December 14, 2020 10:20:29 AM

To: Kenneth Chesebro <-@msn.com>; Boris Epshteyn

<-@donaldtrum .com>
Cc: Joshua Findlay Wdonaldtmmp.com>
Subject: Re: [EXTERNAL]Redrafted press release language for after electors vote

DIT staff in state were instructed not to do any media advisory or post-event press release. Any
inquiries will be forwarded to HQ Press. No one is authorized to comment or provide background.

MR

From: Kenneth Chesebro <-@msn.c0m>

Sent: Monday, December 14, 2020 10:51

To: Boris Epshteyn

Cc: Mike Roman; Joshua Findlay

Subject: Re: [EXTERNAL]Redrafted press release language for after electors vote

Exactly

Get Outlook for i0S

From: Boris Epshteyn <-@donaldtrump.com>
Sent: Monday, December 14, 2020 9:49:12 AM

To: Kenneth Chesebro msn.com>
Cc: Mike Roman donaldtrump.com>; Joshua Findlay mdonaldtrump.conP
Subject: Re: [EXTERNAL]Redrafted press release language for after electors vote

Thanks! Let’s let the process work itself through, get done and then we can take it from there on
Comms.

Best
’ TROUPIS 009141
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1/16/24, 2:43 PM

Boris Epshteyn
Strategic Advisor

Donald J. Trump for President, Inc.

cel:

Please Note: The information in this email is confidential and may be legally privileged. If you are
not the intended recipient, you must not read, use or disseminate the information; please advise the
sender immediately by reply email and delete this message and any attachments without retaining a
copy. Although this email and any attachments are believed to be free of any virus or other defect
that may affect any computer system into which it is received and opened, it is the responsibility of
the recipient to ensure that it is virus free and no responsibility is accepted by the sender for any
loss or damage arising in any way from its use.

On Dec 14, 2020, at 10:46 AM, Kenneth Chesebro mmsn.com> wrote:

Idea of a press release originated from Troupis in Wi — he did a draft last wed only for
Wi, which he had planned to release once the trial court ruled against us.

Idea was to alert Wisconsin Supreme Court that it did not have to rush the case.

In case other states wanted to do it, I adapted the language for each state and included
it on the packets.

On sat, RG decided there should be no advance notice (the PA electors were nervous
about publicity) and I passed that on to Josh and the regional staffers.

So yesterday I offered this latest draft as a replacement, unilaterally — there has been
no higher level decision to do anything. Simply trying to avoid anyone using the old
draft, which has outdated wording (uses future tense).

Probably RG and comms will want to consider just one statement going out on this,
nationally. Like a tweeted statement by Ellis, and follow up on-camera explanation by
RG, and or follow up tweet by the President? Much wiser heads on that sort of thing
than me!

Get Outlook for i0S

From: Boris Epshteyn donaldtrump.com>
Sent: Monday, December 14, 2020 8:24:03 AM
To: Kenneth Chesebro msn.com>

Cc: Mike Roman donaldtrump.com>; Joshua Findlay
donaldtrump.com>
Subject: Re: [EXTERNAL]Redrafted press release language for after electors vote

Thank you. What’s the reasoning to do a press release?
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1/16/24, 2:43 PM

Either way, nothing should go out until after 4pm ET.
Best,

Boris Epshteyn
Strategic Advisor

Donald J. Trump for President, Inc.

cel: I

Please Note: The information in this email is confidential and may be legally
privileged. If you are not the intended recipient, you must not read, use or disseminate
the information; please advise the sender immediately by reply email and delete this
message and any attachments without retaining a copy. Although this email and any
attachments are believed to be free of any virus or other defect that may affect any
computer system into which it is received and opened, it is the responsibility of the
recipient to ensure that it is virus free and no responsibility is accepted by the sender
for any loss or damage arising in any way from its use.

On Dec 14, 2020, at 2:02 AM, Kenneth Chesebro

<‘¢Qmsn.com> wrote:

Adapted from earlier draft -- attached.
<Draft press release for state Republican parties for after electors
vote.docx>

CONFIDENTIALITY NOTICE: This message (including any attachments) may
contain confidential, proprietary, privileged, and/or private information. This
information is intended to be for the use of the individual(s) designated above. If you
are not the intended recipient of this message, please notify the sender immediately,
and delete the message and any attachments. Any disclosure, reproduction, distribution,
or other use of this message or any attachments by an individual or entity other than the
intended recipient is prohibited. Copyright and any other intellectual property rights are
the sole property of Donald J. Trump for President, Inc.

CONFIDENTIALITY NOTICE: This message (including any attachments) may contain
confidential, proprietary, privileged, and/or private information. This information is intended to be
for the use of the individual(s) designated above. If you are not the intended recipient of this
message, please notify the sender immediately, and delete the message and any attachments. Any
disclosure, reproduction, distribution, or other use of this message or any attachments by an
individual or entity other than the intended recipient is prohibited. Copyright and any other
intellectual property rights are the sole property of Donald J. Trump for President, Inc.
CONFIDENTIALITY NOTICE: This message (including any attachments) may contain
confidential, proprietary, privileged, and/or private information. This information is intended to be
for the use of the individual(s) designated above. If you are not the intended recipient of this
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1/16/24, 2:43 PM

message, please notify the sender immediately, and delete the message and any attachments. Any
disclosure, reproduction, distribution, or other use of this message or any attachments by an
individual or entity other than the intended recipient is prohibited. Copyright and any other
intellectual property rights are the sole property of Donald J. Trump for President, Inc.
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1/16/24, 2:43 PM
SUBJECT: Case

FROM: gmail.com>
TO: Judge Troupis gmail.com>

DATE: 12/14/2020 10:55
ATTACHMENTS (20201214-105533-0003724): "DisplayDocument.pdf"

https://www.wicourts.gov/sc/opinion/DisplayDocument.pdf?content=pdf&seqNo=315395

Sent from my iPad
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2020 WI 91

SUPREME COURT OF WISCONSIN

Case No. : 2020AP2038

COMPLETE TITLE: Donald J. Trump, Michael R. Pence and Donald J.
Trump for President, Inc.,
Plaintiffs-Appellants,
v.
Joseph R. Biden, Kamala D. Harris, Milwaukee
County Clerk c/o George L. Christenson,
Milwaukee County Board of Canvassers c/o Tim
Posnanski, Wisconsin Elections Commission, Ann
S. Jacobs, Dane County Clerk c/o Scott McDonell
and Dane County Board of Canvassers c/o Alan
Arnsten,
Defendants—-Respondents.

ON PETITION TO BYPASS COURT OF APPEALS, REVIEW
OF DECISION OF THE CIRCUIT COURT

OPINION FILED: December 14, 2020
SUBMITTED ON BRIEFS:
ORAL ARGUMENT: December 12, 2020

SOURCE OF APPEAL:

COURT : Circuit Court

COUNTY : Milwaukee

JUDGE : Stephen A. Simanek
JUSTICES:

HAGEDORN, J., delivered the majority opinion of the Court, in
which ANN WALSH BRADLEY, DALLET, and KAROFSKY, JJ., joined.
DALLET and KAROFSKY, JJ., filed a concurring opinion. HAGEDORN,
J., filed a concurring opinion, in which ANN WALSH BRADLEY, J.,
joined. ROGGENSACK, C.J., filed a dissenting opinion, in which
ZIEGLER and REBECCA GRASSL BRADLEY, JJ., Jjoined. ZIEGLER, J.,
filed a dissenting opinion, in which ROGGENSACK, C.J., and
REBECCA GRASSL BRADLEY, J., Jjoined. REBECCA GRASSL BRADLEY, J.,
filed a dissenting opinion, in which ROGGENSACK, C.J., and

ZIEGLER, J., joined.
NOT PARTICIPATING:

ATTORNEYS :

TROUPIS 009146



For the plaintiffs-appellants, a brief was filed by James R.
Troupis and Troupis Law Office, Cross Plains, and R. George Burnett
and Conway, Olejniczak & Jerry S.C., Green Bay. Oral argument

presented by James R. Troupis.

For the defendants-respondents Joseph R. Biden and Kamala D.
Harris, a brief was filed by Matthew W. O’Neill and Fox, O’Neill
& Shannon, S.C., Milwaukee, Charles G. Curtis, Jr., Michelle M.
Umberger, Will M. Conley and Perkins Coie LLP, Madison, and John
M. Devaney (pro hac vice) and Perkins Coie LLP, Washington, D.C.

Oral argument was presented by John M. Devaney.
For the defendants-respondents Wisconsin Elections Commission

and Ann S. Jacobs, oral argument was presented by assistant

attorney general Colin T. Roth.
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NOTICE

This opinion is subject to further
editing and modification. The final
version will appear in the bound
volume of the official reports.

No. 2020AP2038
(L.C. No. 2020Cv2514 & 2020CV7092)

STATE OF WISCONSIN : IN SUPREME COURT

Donald J. Trump, Michael R. Pence and Donald J.
Trump for President, Inc.,

Plaintiffs-Appellants,

v FILED
Joseph R. Biden, Kamala D. Harris, Milwaukee
County Clerk c/o George L. Christenson, DEC 14, 2020
Milwaukee County Board of Canvassers c/o Tim
Posnanski, Wisconsin Elections Commission, Ann Sheila T. Reiff

Clerk of Supreme Court

S. Jacobs, Dane County Clerk c/o Scott McDonell
and Dane County Board of Canvassers c/o Alan
Arnsten,

Defendants-Respondents.

HAGEDORN, J., delivered the majority opinion of the Court, in which
ANN WALSH BRADLEY, DALLET, and KAROFSKY, JJ., joined. DALLET and
KAROFSKY, JJ., filed a concurring opinion. HAGEDORN, J., filed a
concurring opinion, which ANN WALSH BRADLEY, J., joined.
ROGGENSACK, C.J., filed a dissenting opinion, in which ZIEGLER and

REBECCA GRASSL BRADLEY, JJ., Jjoined. ZIEGLER, J., filed a
dissenting opinion, in which ROGGENSACK, C.J., and REBECCA GRASSL
BRADLEY, J., joined. REBECCA GRASSL BRADLEY, J., filed a

dissenting opinion, in which ROGGENSACK, C.J., and ZIEGLER, J.,
joined.

APPEAL from a judgment and an order of the Circuit Court for

Milwaukee County, Stephen A. Simanek, Reserve Judge. Affirmed.
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No. 2020AP2038

q1 BRIAN HAGEDORN, J. In the 2020 presidential election,
the 1initial Wisconsin county canvasses showed that Wisconsin
voters selected Joseph R. Biden and Kamala D. Harris as the
recipients of Wisconsin's electoral college votes. The
petitioners! (collectively, the "Campaign") bring an action under
Wis. Stat. § 9.01 (2017-18)2 seeking to invalidate a sufficient
number of Wisconsin ballots to change Wisconsin's certified
election results. Specifically, the Campaign seeks to invalidate
the ballots—either directly or through a drawdown—of more than
220,000 Wisconsin voters in Dane and Milwaukee Counties.

92 The Campaign focuses its objections on four different
categories of ballots—each applying only to voters in Dane County
and Milwaukee County. First, it seeks to strike all ballots cast
by voters who claimed indefinitely confined status since March 25,
2020. Second, it argues that a form used for in-person absentee
voting is not a "written application" and therefore all in-person
absentee ballots should be struck. Third, it maintains that
municipal officials improperly added witness information on
absentee ballot certifications, and that these Dballots are
therefore invalid. Finally, the Campaign asserts that all ballots
collected at "Democracy in the Park," two City of Madison events

in late September and early October, were illegally cast.

1 The petitioners are Donald J. Trump, Michael R. Pence, and
Donald J. Trump for President, Inc.

2 A1l subsequent references to the Wisconsin Statutes are to
the 2017-18 version.
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No. 2020AP2038

93 We conclude the Campaign is not entitled to the relief
it seeks. The challenge to the indefinitely confined voter ballots
is meritless on its face, and the other three categories of ballots

challenged fail under the doctrine of laches.

I. BACKGROUND

94 After all votes were counted and canvassing was
completed for the 2020 presidential election contest, the results
showed that Vice President Biden and Senator Harris won Wisconsin
by 20,427 votes. The Campaign sought a recount 1in two of
Wisconsin's 72 counties—Milwaukee and Dane. The Milwaukee County
Elections Commission and the Dane County Board of Canvassers
conducted the recount and certified the results. The recount
increased the margin of wvictory for Vice President Biden and
Senator Harris to 20,682 votes.

q5 The Campaign appealed those decisions in a consolidated
appeal to the circuit court under Wis. Stat. § 9.01(6) (a), naming
Vice President Biden, Senator Harris, the Wisconsin Elections
Commission (WEC), and several election officials as respondents.?3
The circuit court? affirmed the determinations of the Dane County

Board of Canvassers and the Milwaukee County Elections Commission

3 Also named were Milwaukee County Clerk c¢/o George L.
Christenson, Milwaukee County Board of Canvassers c¢/o Tim
Posnanski, Ann S. Jacobs, Dane County Clerk c/o Scott McDonell,
and Dane County Board of Canvassers c/o Alan Arnsten.

4 The consolidated appeals were assigned to Reserve Judge
Stephen A. Simanek.
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in full. The Campaign appealed and filed a petition for Dbypass,

which we granted.

IT. DISCUSSION

96 The Campaign asks this court to reverse the
determinations of the Dane County Board of Canvassers and the
Milwaukee County Elections Commission with respect to four
categories of ballots 1t argues were unlawfully cast.?® The
respondents argue that all ballots were cast in compliance with
the law, or at least that the Campaign has not shown otherwise.
They further maintain that a multitude of legal doctrines—
including laches, equitable estoppel, unclean hands, due process,
and equal protection—Dbar the Campaign from receiving its
requested relief. We agree that the challenge to the indefinitely
confined voter ballots is without merit, and that laches bars the
relief the Campaign seeks on the three remaining categories of

challenged ballots.

A. Indefinitely Confined Voters
97 Wisconsin allows voters to declare themselves
indefinitely confined, provided they meet the statutory

requirements. See Wis. Stat. § 6.86(2) (a).* These individuals

5> We may set aside or modify the determination if "a provision
of law" is "erroneously interpreted" and "a correct interpretation
compels a particular action." Wis. Stat. § 9.01(8). We accept
the findings of fact unless a factual finding "is not supported by
substantial evidence." Id.

® Wisconsin Stat. § 6.86(2) (a) provides:
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No. 2020AP2038

are not required to provide photo identification to obtain an
absentee ballot. Id. On March 25, 2020, the Dane and Milwaukee
County Clerks issued guidance on Facebook suggesting all voters
could declare themselves indefinitely confined because of the
pandemic and the governor's then-existing Safer-at-Home Order.
This court unanimously deemed that advice incorrect on March 31,
2020, and we noted that "the WEC guidance . . . provides the
clarification on the purpose and proper use of the indefinitely
confined status that is required at this time." The county clerks
immediately updated their advice in accordance with our decision.

q8 The Campaign does not challenge the ballots of
individual voters. Rather, the Campaign argues that all voters
claiming indefinitely confined status since the date of the
erroneous Facebook advice should have their wvotes invalidated,
whether they are actually indefinitely confined or not. Although
the number of individuals claiming indefinitely confined status
has increased throughout the state, the Campaign asks us to apply
this blanket invalidation of indefinitely confined voters only to

ballots cast in Dane and Milwaukee Counties, a total exceeding

An elector who is indefinitely confined because of age,
physical 1illness or infirmity or 1is disabled for an
indefinite period may by signing a statement to that
effect require that an absentee ballot be sent to the
elector automatically for every election. The
application form and instructions shall be prescribed by
the commission, and furnished upon request to any
elector by each municipality. The envelope containing
the absentee ballot shall be clearly marked as not
forwardable. If any elector is no longer indefinitely
confined, the elector shall so notify the municipal
clerk.
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28,000 wvotes. The Campaign's request to strike indefinitely
confined voters in Dane and Milwaukee Counties as a class without
regard to whether any individual voter was in fact indefinitely

confined has no basis in reason or law; it is wholly without merit.

B. Laches

99 Three additional categories of ballots are challenged by
the Campaign. In Milwaukee and Dane Counties, the Campaign asserts
all in-person absentee votes were cast unlawfully without an
application, and that all absentee ballots with certifications
containing witness address information added by the municipal
clerks were improperly counted. Additionally, the Campaign
challenges all ballots returned at the City of Madison's "Democracy
in the Park" events.

10 All three of these challenges fail under the
longstanding and well-settled doctrine of laches. "Laches 1is
founded on the notion that equity aids the vigilant, and not those
who sleep on their rights to the detriment of the opposing party."

State ex rel. Wren V. Richardson, 2019 wI 110, 14, 389

Wis. 2d 516, 936 N.W.2d 587. Application of laches is within the
court's discretion upon a showing by the party raising the claim
of unreasonable delay, lack of knowledge the claim would be raised,
and prejudice. Id., 915.

11 For obvious reasons, laches has particular import in the

election context. As one noted treatise explains:

Extreme diligence and promptness are required 1in
election-related matters, particularly where actionable

TROUPIS 009153



No. 2020AP2038

election practices are discovered prior to the election.
Therefore, laches is available in election challenges.
In fact, 1in election contests, a court especially
considers the application of laches. Such doctrine is
applied because the efficient use of public resources
demands that a court not allow persons to gamble on the
outcome of an election contest and then challenge it
when dissatisfied with the results, especially when the
same challenge could have been made before the public is
put through the time and expense of the entire election
process. Thus if a party seeking extraordinary relief
in an election-related matter fails to exercise the
requisite diligence, laches will bar the action.

29 C.J.S. Elections § 459 (2020) (footnotes omitted).

12 Although it disagrees the elements were satisfied here,
the Campaign does not dispute the proposition that laches may bar
an untimely election challenge. This principle appears to be

recognized and applied universally. See, e.g., Jones V.

Markiewicz-Qualkinbush, 842 F.3d 1053, 1060-61 (7th Cir. 2010)

("The obligation to seek injunctive relief in a timely manner in

the election context is hardly a new concept.").?” This case may

7 See also Fulani v. Hogsett, 917 F.2d 1028, 1031 (7th Cir.
1990), cert. denied, 501 U.S. 1206 (1991) ("The candidate's and
party's claims to be respectively a serious candidate and a serious
party with a serious injury become less credible by their having
slept on their rights."); Soules v. Kauaians for Nukolii Campaign
Comm., 849 F.2d 1176, 1180 (9th Cir. 1988) ("Although adequate
explanation for failure to seek preelection relief has been held
to exist where, for example, the party challenging the election
had no opportunity to seek such relief, 1if aggrieved parties,
without adequate explanation, do not come forward before the
election, they will Dbe barred from the equitable relief of

overturning the results of the election." (citation omitted));
Hendon v. North Carolina State Bd. of Elections, 710 F.2d 177, 182
(4th Cir. 1983) ("[Flailure to require pre-election adjudication

would 'permit, if not encourage, parties who could raise a claim
to lay by and gamble upon receiving a favorable decision of the
electorate and then, upon losing, seek to undo the ballot results

in a court action.'"); Perry v. Judd, 471 Fed. App'x 219, 220 (4th
Cir. 2012) ("Movant had every opportunity to challenge the various
7
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Virginia ballot requirements at a time when the challenge would
not have created the disruption that this last-minute lawsuit
has."); McClung v. Bennett, 235 P.3d 1037, 1040 (Ariz. 2010)
("McClung's belated prosecution of this appeal . . . would warrant
dismissal on the grounds of laches, because his dilatory conduct
left Sweeney with only one day to file his response brief,
jeopardized election officials' timely compliance with statutory
deadlines, and required the Court to decide this matter on an
unnecessarily accelerated basis." (citations omitted)); Smith v.
Scioto Cnty. Bd. of Elections, 918 N.E.2d 131, 133-34 (Ohio 2009)
("Appellees could have raised their claims in a timely pre-election
protest to the petition. 'Election contests may not be used as a
vehicle for asserting an untimely protest.'" (citations omitted));
Clark v. Pawlenty, 755 N.W.2d 293, 301 (Minn. 2008) (applying
laches to bar election challenge where "[t]he processes about which
petitioners complain are not new"); State ex rel. SuperAmerica
Grp. v. Licking Cnty. Bd. of Elections, 685 N.E.2d 507, 510 (Ohio
1997) ("In election-related matters, extreme diligence and
promptness are required. Extraordinary relief has been routinely
denied in election-related cases based on laches."); Tully v.
State, 574 N.E.2d 659, 663 (Il1ll. 1991) (applying laches to bar
challenge to an automatic retirement statute where a retired Jjudge
"was at least constructively aware of the fact that his seat was
declared vacant" and an election had already taken place to replace
him); Lewis v. Cayetano, 823 P.2d 738, 741 (Haw. 1991) ("We apply
the doctrine of laches . . . because efficient use of public
resources demand that we not allow persons to gamble on the outcome
of the election contest then challenge it when dissatisfied with
the results, especially when the same challenge could have been
made before the public is put through the time and expense of the
entire election process."); Evans v. State Election Bd. of State
of Okla., 804 P.2d 1125, 1127 (Okla. 1990) ("It is well settled
that one who seeks to challenge or correct an error of the State
Election Board will be barred by laches if he does not act with
diligence."); Thirty Voters of Kauai Cnty. v. Doi, 599 P.2d 286,
288 (Haw. 1979) ("The general rule 1is that if there has been
opportunity to correct any irregularities in the election process
or in the ballot prior to the election itself, plaintiffs will
not, in the absence of fraud or major misconduct, be heard to
complain of them afterward."); Harding wv. State Election Board,
170 P.2d 208, 209 (Okla. 1946) (per curiam) ("[I]t is manifest
that time is of the essence and that it was the duty of the
petitioner to proceed with utmost diligence in asserting in a

proper forum his claimed rights. The law favors the diligent

rather than the slothful."); Mehling v. Moorehead, 14 N.E.2d 15,

20 (Ohio 1938) ("So in this case, the election, having been held,
8

TROUPIS 009155



No. 2020AP2038

be a paradigmatic example of why. The relevant election officials,
as well as Vice President Biden and Senator Harris, had no
knowledge a claim to these broad categories of challenges would
occur. The Campaign's delay 1n raising these 1issues was
unreasonable in the extreme, and the resulting prejudice to the
election officials, other candidates, voters of the affected
counties, and to voters statewide, is obvious and immense. Laches
is more than appropriate here; the Campaign is not entitled to the

relief 1t seeks.

should not be disturbed when there was full opportunity to correct
any irregularities before the vote was cast."); Kewaygoshkum v.
Grand Traverse Band Election Bd., 2008-1199-Cv-CVv, 2008-1200-CVv-
Cv, 2008 WL 6196207, at *7 (Grand Traverse Band of Ottawa and
Chippewa Indians Tribal Judiciary 2008) (en banc) ("In the instant
case, nearly all of the allegations by both Plaintiffs against the
Election Board relate to actions taken (or not taken) by the
Election Board prior to the general election . . . . [Tlhey are
not timely raised at this point and should be barred under the
doctrine of laches."); Moore v. City of Pacific, 534 S.W.2d 486,
498 (Mo. Ct. App. 1976) ("Where actionable election practices are
discovered prior to the election, injured persons must be diligent
in seeking relief."); Kelly v. Commonwealth, No. 68 MAP 2020, 2020
WL 7018314, at *1 (Penn. Nov. 28, 2020) (applying laches to bar a
challenge to a mail-in voting law where challengers could have
brought their claim anytime after the law's enactment more than a
year prior but instead waited wuntil after the 2020 General
Election); Bowyer v. Ducey, CV-20-02321-PHX-DJH, 2020 WL 7238261,
at *10 (D. Ariz. Dec. 9, 2020) (applying laches to bar claims where
"affidavits or declarations upon which Plaintiffs rely clearly
shows that the basis for each of these claims was either known
well before Election Day or soon thereafter"); King v. Witmer,
Civ. No. 20-13134, 2020 WL 7134198, at *7 (E.D. Mich. Dec. 7, 2020)
("If Plaintiffs had legitimate claims regarding whether the
treatment of election challengers complied with state law, they
could have brought their claims well in advance of or on Election
Day—but they did not.").
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1. ©Unreasonable Delay
913 First, the respondents must prove that the Campaign
unreasonably delayed in bringing the challenge. What constitutes
an unreasonable delay varies and "depends on the facts of a

particular case." Wis. Small Bus. United, Inc. v. Brennan, 2020

WI 69, 914, 393 Wis. 2d 308, 946 N.W.2d 101. As we have explained:

[Ulnreasonable delay in laches is based not on what
litigants know, but what they might have known with the
exercise of reasonable diligence. This underlying
constructive knowledge requirement arises from the
general rule that ignorance of one's legal rights is not
a reasonable excuse in a laches case. Where the question
of laches is in issue, the plaintiff is chargeable with
such knowledge as he might have obtained upon inquiry,
provided the facts already known by him were such as to
put a man of ordinary prudence upon inquiry. To be sure,
what we expect will vary from case to case and litigant
to litigant. But the expectation of reasonable diligence
is firm nonetheless.

Wren, 389 Wis. 2d 516, 920 (citations and quotation marks
omitted). Here, the Campaign unreasonably delayed with respect to
all three categories of challenged ballots.

14 Regarding the Campaign's first challenge, Wisconsin law
provides that a "written application" is required before a voter
can receive an absentee ballot, and that any absentee ballot issued
without an application cannot be counted. See Wis. Stat.
§ 6.86(1) (ar); Wis. Stat. § 6.84(2). The Campaign argues all in-
person absentee votes in Dane and Milwaukee Counties were cast
without the required application.

15 But both counties did use an application form created,
approved, and disseminated by the chief Wisconsin elections

agency. This form, now known as EL-122, is entitled "Official
10
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Absentee Ballot Application/Certification." It was created in
2010 in an effort to streamline paperwork following the 2008
election, and has been available and in use ever since.

916 The Campaign does not challenge that any individual
voters' ballots lacked an application—an otherwise appropriate
and timely issue. Rather, the Campaign argues this "application"
is not an application, or that municipal clerks do not give this
form to voters before distributing the ballot, in contravention of
the statutes.® Regardless of the practice used, the Campaign would
like to apply its challenge to the sufficiency of EL-122 to strike
170,140 votes in Jjust two counties—despite the form's use in
municipalities throughout the state.?® Waiting until after an
election to challenge the sufficiency of a form application in use
statewide for at least a decade is plainly unreasonable.

17 The second category of ballots challenged are those with
certificates containing witness address information added by a
municipal clerk. Absentee ballots must be witnessed, and the
witness must provide their name, signature, and address on the
certification (printed on the back side of the envelope in which
the absentee ballot is ultimately sealed). Wis. Stat. § 6.87(2),

(4) (b)1., (6d). While a witness address must be provided on the

8 According to the findings of fact, the practice in Dane and
Milwaukee Counties is that the application portion of the envelope
is completed and shown to an official before the voter receives a
ballot.

° In its findings of fact, the circuit court concluded that
651,422 voters throughout the state used Form EL-122 in the 2020
presidential election.

11
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certification for the corresponding ballot to be counted, the
statute is silent as to what portion of an address the witness
must provide. § 6.87(6d).

918 The process of handling missing witness information is
not new; election officials followed guidance that WEC created,
approved, and disseminated to counties in October 2016. It has
been relied on in 11 statewide elections since, including in the
2016 presidential election when President Trump was victorious in
Wisconsin. The Campaign nonetheless now seeks to strike ballots
counted in accordance with that guidance in Milwaukee and Dane
Counties, but not those counted in other counties that followed
the same guidance. The Campaign offers no reason for waiting years
to challenge this approach, much less after this election. None
exists.

19 Finally, the City of Madison held events on September
27, 2020, and October 3, 2020, dubbed "Democracy in the Park." At
these events, sworn city election inspectors collected completed
absentee ballots. The city election inspectors also served as
witnesses 1f an elector brought an unsealed, blank ballot. No
absentee Dballots were distributed, and no absentee Dballot
applications were accepted or distributed at these events.

20 The Campaign characterizes these events as illegal early
in-person absentee voting. When the events were announced, an
attorney for the Wisconsin Legislature sent a warning letter to
the City of Madison suggesting the events were illegal. The City
of Madison responded that the events were legally compliant,
offering reasons why. Although these events and the legislature's

12
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concerns were widely publicized, the Campaign never challenged
these events, nor did any other tribunal determine they were
unlawful.

21 The Campaign now asks us to determine that all 17,271

absentee Dballots collected during the "Democracy in the Park"

events were illegally cast. Once again, when the events were
announced, the Campaign could have challenged its legality. It
did not. 1Instead, the Campaign waited until after the election—

after municipal officials, the other candidates, and thousands of
voters relied on the representations of their election officials
that these events complied with the law. The Campaign offers no
justification for this delay; it is patently unreasonable.

22 The time to challenge election policies such as these is
not after all ballots have Dbeen cast and the wvotes tallied.
Election officials in Dane and Milwaukee Counties reasonably
relied on the advice of Wisconsin's statewide elections agency and
acted upon it. Voters reasonably conformed their conduct to the
voting policies communicated by their election officials. Rather
than raise its challenges in the weeks, months, or even years
prior, the Campaign waited until after the votes were cast. Such

delay in light of these specific challenges is unreasonable.

2. Lack of Knowledge
23 The second element of laches requires that the

respondents lacked knowledge that the Campaign would bring these

13
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claims.!® The respondents all assert they were unaware that the
Campaign would challenge various election procedures after the
election, and nothing in the record suggests otherwise. On the
record before us, this is sufficient to satisfy this element. See

Brennan, 393 Wis. 2d 308, 9q18.

3. Prejudice
924 Finally, the respondents must also prove that prejudice
results from the Campaign's unreasonable delay. "What amounts to
prejudice . . . depends upon the facts and circumstances of each

case, but it is generally held to be anything that places the party
in a less favorable position." Wren, 389 Wis. 2d 516, 132.

25 With respect to in-person absentee ballot applications,
local election officials wused form EL-122 in reliance on
longstanding guidance from WEC. Penalizing the voters election
officials serve and the other candidates who relied on this
longstanding guidance is beyond unfair. The Campaign sat on its
hands, waiting until after the election, despite the fact that

this "application”" form was in place for over a decade. To strike

10 While our cases have identified this element as a general
requirement for laches, it does not always appear to be applicable.
To some extent, this requirement focuses on the ability of the
asserting party to mitigate any resulting prejudice when notice is
provided. But this may not be possible in all types of claims.
Most jurisdictions do not identify lack of knowledge as a separate,
required element in every laches defense. See, e.g., Hart v. King,
470 F. Supp. 1195, 1198 (D. Haw. 1979) (holding that laches barred
relief in federal court notwithstanding plaintiffs' unsuccessful
pre-election suit in state court). In any event, we have no
difficulty finding this element satisfied here.

14
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ballots cast in reliance on the guidance now, and to do so only in
two counties, would violate every notion of equity that undergirds
our electoral system.

926 As for the ballots to which witness address information
was added, the election officials relied on this statewide advice
and had no reason to question it. Waiting until after the election
to raise the issue 1s highly prejudicial. Applying any new
processes to two counties, and not statewide, is also unfair to
nearly everyone involved in the election process, especially the
voters of Dane and Milwaukee Counties.

927 Finally, the respondents, and indeed all voters, are
prejudiced if the ballots collected at the "Democracy in the Park"
events are invalidated. Voters were encouraged to utilize the
events, and 17,000 voters did so in reliance on representations
that the process they were using complied with the law. Striking
these ballots would disenfranchise voters who did nothing wrong
when they dropped off their ballot where their local election
officials told them they could.

28 In short, if the relief the Campaign sought was granted,
it would invalidate nearly a quarter of a million ballots cast in
reliance on interpretations of Wisconsin's election laws that were
well-known before election day. It would apply new interpretive
guidelines retroactively to only two counties. Prejudice to the

respondents is abundantly clear. Brennan, 393 Wis. 2d 308, 925.

15
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4. Discretion

29 Whether to apply laches remains "within our equitable
discretion.”" Id., 926. Doing so here is more than equitable; it
is the only just resolution of these claims.

930 To the extent we have not made this clear in the past,
we do so now. Parties bringing election-related claims have a
special duty to Dbring their claims in a timely manner.
Unreasonable delay in the election context poses a particular
danger—not just to municipalities, candidates, and voters, but to
the entire administration of justice. The issues raised in this
case, had they been pressed earlier, could have been resolved long
before the election. Failure to do so affects everyone, causing
needless litigation and undermining confidence 1in the election
results. It also puts courts in a difficult spot. Interpreting
complicated election statutes in days is not consistent with best
judicial practices. These issues could have been brought weeks,
months, or even years earlier. The resulting emergency we are
asked to unravel is one of the Campaign's own making.!!

31 The claims here are not of improper electoral activity.
Rather, they are technical issues that arise in the administration

of every election. 1In each category of ballots challenged, voters

11 Qur decision that the Campaign is not entitled to the relief
it seeks does not mean the legal issues presented are foreclosed
from further judicial scrutiny. Wisconsin law provides sufficient
mechanisms for challenging unlawful WEC guidance or unlawful
municipal election practices. Nothing in our decision denying
relief to the Campaign would affect the right of another party to
raise substantive challenges.

16
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followed every procedure and policy communicated to them, and
election officials in Dane and Milwaukee Counties followed the
advice of WEC where given. Striking these votes now—after the
election, and in only two of Wisconsin's 72 counties when the
disputed practices were followed by hundreds of thousands of
absentee voters statewide—would be an extraordinary step for this

court to take.l? We will not do so.

ITT. CONCLUSION

32 Our laws allow the challenge flag to be thrown regarding
various aspects of election administration. The challenges raised
by the Campaign in this case, however, come long after the last
play or even the last game; the Campaign is challenging the
rulebook adopted before the season began. Election claims of this
type must be brought expeditiously. The Campaign waited until
after the election to raise selective challenges that could have
been raised long before the election. We conclude the challenge
to indefinitely confined voter ballots is without merit, and that
laches bars relief on the remaining three categories of challenged

ballots. The Campaign is not entitled to relief, and therefore

12 Granting the relief requested by the Campaign may even by
unconstitutional. See Bush v. Gore, 531 U.S. 98, 104-05 (per
curiam) ("The right to vote is protected in more than the initial
allocation of the franchise. Equal protection applies as well to
the manner of its exercise. Having once granted the right to vote
on equal terms, the State may not, by later arbitrary and disparate
treatment, value one person's vote over that of another.").

17
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does not succeed 1n its effort to strike votes and alter the

certified winner of the 2020 presidential election.

By the Court.—The judgment of the circuit court is affirmed.
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{33 REBECCA FRANK DALLET and JILL J.
KAROFSKY, JJ. (concurring). As acknowledged by the President's
counsel at oral argument, the President would have the people of
this country believe that fraud took place in Wisconsin during the
November 3, 2020 election. Nothing could be further from the
truth. The President failed to point to even one vote cast in
this election by an ineligible voter; yet he asks this court to
disenfranchise over 220,000 voters. The circuit court, whose
decision we affirm, found no evidence of any fraud.

034 The evidence does show that, despite a global pandemic,
more than 3.2 million Wisconsinites performed their civic duty.
More importantly as it relates to this lawsuit, these voters
followed the rules that were in place at the time. To borrow
Justice Hagedorn's metaphor, Wisconsin voters complied with the
election rulebook. No penalties were committed and the final score
was the result of a free and fair election.

35 For the foregoing reasons, we concur.
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36 BRIAN HAGEDORN, J. (concurring). 1 agree, of course,
with the majority opinion I authored holding that the petitioners!?
(collectively, the "Campaign") are not entitled to the relief they
seek. But I understand the desire for at least some clarity
regarding the underlying election administration issues. A
comprehensive analysis is not possible or appropriate in light of
the abbreviated nature of this review and the limited factual
record in an action under Wis. Stat. § 9.01 (2017-18).2 However,
I do think we can be of some assistance, and will endeavor to
address in some measure the categories of ballots the majority
opinion properly applies laches to.

37 Beyond its challenge to indefinitely confined voters, an
issue the court's opinion quickly and appropriately dispenses
with, the Campaign raises challenges to three categories of
ballots: (1) all in-person absentee ballots in Dane and Milwaukee
Counties for want of an absentee ballot application; (2) all
absentee ballots in Dane and Milwaukee Counties where municipal
officials added witness address information on the certification;
and (3) all ballots collected at two City of Madison "Democracy in
the Park" events occurring in late September and early October. I
begin with some Dbackground, and address each while remaining

mindful of the limited nature of this review.

1 The petitioners are Donald J. Trump, Michael R. Pence, and
Donald J. Trump for President, Inc.

2 A1l subsequent references to the Wisconsin Statutes are to
the 2017-18 version.
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I. LEGAL BACKGROUND
38 Elections 1in Wisconsin are governed by Chapters five
through 12 of the Wisconsin Statutes. In applying these laws, we
have a long history of construing them to give effect to the
ascertainable will of the voter, notwithstanding technical

noncompliance with the statutes. Roth v. Lafarge Sch. Dist. Bd.

of Canvassers, 2004 WI 6, 919, 268 Wis. 2d 335, 677 N.W.2d599.3

This longstanding practice is confirmed in statute. Wisconsin
Stat. § 5.01(1) says, "Except as otherwise provided, chs. 5 to 12
shall be construed to give effect to the will of the electors, if
that can Dbe ascertained from the proceedings, notwithstanding
informality or failure to fully comply with some of their
provisions." So generally, when ballots are challenged, they are
counted if the will of the voter can be ascertained.

39 Wisconsin looks quite a bit more skeptically, however,

at absentee ballots. Wisconsin Stat. § 6.84(2) provides:

Notwithstanding [Wis. Stat. §] 5.01(1), with respect to
matters relating to the absentee ballot process, [Wis.
Stat. §§] 6.86, 6.87(3) to (7) and 9.01(1) (b)2. and 4.
shall be construed as mandatory. Ballots cast in

3 See also State ex rel. Wood v. Baker, 38 Wis. 71, 89 (1875)
("It would be a fraud on the constitution to hold them
disfranchised without notice or fault. They went to the election
clothed with a constitutional right of which no statute could strip
them, without some voluntary failure on their own part to furnish
statutory proof of right. And it would be monstrous in us to give
such an effect to the registry law, against its own spirit and in
violation of the letter and spirit of the constitution."); State
ex rel. Blodgett v. Eagan, 115 Wis. 2d 417, 421, 91 N.W. 984 (1902)
("when the intention of the voter 1s clear, and there 1is no
provision of statute declaring that such votes shall not be
counted, such intention shall prevail™); Roth v. Lafarge Sch. Dist.
Bd. of Canvassers, 2004 WI o, 9{919-25, 268 Wis. 2d 335, 0677
N.W.2d 599 (collecting cases).
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contravention of the procedures specified 1in those
provisions may not be counted. Ballots counted in
contravention of the procedures specified in those
provisions may not be included in the certified result
of any election.

This tells us that, to the extent an absentee ballot does not
comply with certain statutory requirements, it may not be counted.?

940 Our review in this case is of the determinations of the
board of canvassers and elections commission. The determination
shall be "set aside or modif[ied]" if the board of canvassers or
elections commission "has erroneously interpreted a provision of
law and a correct interpretation compels a particular action."”
§ 9.01(8) (d). We "may not substitute [our] Jjudgment for that of
the board of canvassers . . . as to the weight of the evidence on
any disputed findings of fact." Id. However, findings of fact
"not supported by substantial evidence" shall be set aside. Id.
Legal conclusions made by the board of canvassers or elections
commission are reviewed independently. Roth, 268 Wis. 2d 335,
q15.

41 With this framework in mind, I turn to the three specific

categories of ballots challenged here.

IT. IN-PERSON ABSENTEE BALLOT APPLICATIONS
42 Wisconsin Stat. § 6.86(1) (ar) says that "the municipal

clerk shall not issue an absentee ballot unless the clerk receives

4 Wisconsin courts have had few opportunities to opine on this
statute. The court appeals noted in a 2001 case: "Section
6.84(2)'s strict construction requirement, applicable to statutes
relating to the absentee ballot process, is consistent with the
guarded attitude with which the legislature views that process."
Lee v. Paulson, 2001 WI App 19, 97, 241 Wis. 2d 38, 623 N.W.2d 577.

3
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a written application therefor from a qualified elector of the
municipality." The mandatory requirement is that each ballot be
matched with an application.

43 The Wisconsin Elections Commission (WEC) has designed,

approved, and distributed forms for statewide use by local election

officials. Among the forms are a separate absentee ballot
application (form EL-121) and a combined application and
certification (form EL-122). Milwaukee and Dane Counties, like

many other communities around the state, use form EL-122 for in-
person absentee voters. The Campaign argues that form EL-122 is
not an application, and that all 170,140 in-person absentee ballots
cast in Dane and Milwaukee Counties therefore lacked the required
"written application." This argument is incorrect.

44 "Written application" is not specially defined in the
election statutes, nor is any particular content prescribed. EL-
122 is entitled "Official Absentee Ballot

Application/Certification.”" (Emphasis added). Beyond containing

basic voter information also present on EL-121, Form EL-122
requires the elector to sign, stating: "I further certify that I
requested this ballot." This would appear to satisfy the ordinary

meaning of a written ballot application. See Quick Charge Kiosk

LLC v. Kaul, 2020 WwI 54, 918, 392 Wis. 2d 35, 944 N.W.2d 598 ("When

statutory language 1is not specially defined or technical, it is
given 1its 'common, ordinary, and accepted meaning.'" (quoting

State ex rel. Kalal v. Circuit Court for Dane Cnty., 2004 WI 58,

945, 271 Wis. 2d 633, 681 N.W.z2d 110)).
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945 The record further bears out its function as an
application. In both Milwaukee and Dane Counties, voters completed
the application portion of EL-122 and showed it to an election
official before receiving a ballot.®> Then, after completing the
ballot, the voter signed the certification portion of the form,
which the clerk witnessed. Section ©6.86(1) (ar) contains no
requirement that the application and certification appear on
separate documents, and the facts demonstrate that the application
was completed before voters received a ballot. As best I can
discern from this record, EL-122 is a "written application™ within
the meaning of § 6.86(1) (ar). That it also serves as a ballot
certification form does not change its status as an application.®

46 Therefore, on the merits and the record before us, in-
person absentee voters using form EL-122 in Dane and Milwaukee

Counties did so in compliance with Wisconsin law.’

> The Campaign appears to suggest a different sequence of
events, but that is not what the record before us reflects.

6 Tt is not unusual or inherently problematic for
administrative forms to have multiple functions. The MV1, for
example, serves as both an application for registration under Wis.
Stat. § 341.08 and an application for a certificate of title under
Wis. Stat. § 342.06. See https://wisconsindot.gov/
Documents/formdocs/mvl.pdf.

7 It is presently unclear whether the statutes would be better
or more clearly effectuated by separating the application and
certification, or whether certain retention practices may be
problematic. The expedited nature of our review of this case does
not permit a full examination of this question. But the mandatory
procedure insofar as the voter is concerned—that he or she fill
out a written application—is surely satisfied.

5
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ITTI. WITNESS ADDRESSES

47 The Campaign also challenges several thousand absentee
ballots cast 1in Milwaukee and Dane Counties where election
officials added missing witness address information to the
certification. This challenge is oddly postured and seems to miss
the statutory requirements.

948 Absentee ballots cast in Wisconsin must be witnessed.
Wis. Stat. § 6.87(4) (b)1. In order to comply with this
requirement, voters place absentee ballots in an unsealed
envelope, the back of which includes a certificate. § 6.87(2).
The certificate must include a statement for the witness to
certify, along with space for the witness's signature, printed
name, and "[a]ddress." Id. The law states that the "witness shall
execute" the relevant witness information—including, one would
presume, the required address. Id. "If a certificate is missing
the address of a witness, the ballot may not be counted."
§ 6.87(6d).

949 Although Wis. Stat. § 6.87(6d) requires an address,
§ 6.87(2) and (6d) are silent on precisely what makes an address
sufficient. This is in stark contrast to other provisions of the
election statutes that are more specific. For example, Wis. Stat.
§ 6.34(3) (b)2. requires an identifying document to contain "[a]
current and complete residential address, including a numbered
street address, if any, and the name of the municipality" for the
document to be considered proof of residence. Similarly, Wis.
Stat. § 6.18 requires former residents to swear or affirm their

Wisconsin address as follows: "formerly residing at . . . in
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the . . . ward . . . aldermanic district (city, town, wvillage)
of . . . County of . . . ."8 While the world has surely faced more
pressing questions, the contours of what makes an address an
address has real impact. Would a street address be enough, but no
municipality? Is the state necessary? Zip code too? Does it
matter 1if the witness uses their mailing address and not the
residential address (which can be different)?

50 Based on the record before the court, it is not clear
what information election officials added to what number of
certifications. Wisconsin Stat. § 6.87(6d) would clearly prohibit
counting a ballot if the entire address 1is absent from the
certification. However, if the witness provided only part of the
address—for example, a street address and municipality, but no
state name or zip code—it 1is at least arguable that this would
satisfy § 6.87(6d)'s address regquirement. And, to the extent

clerks completed addresses that were already sufficient under the

8 "And 'absent textual or structural clues to the contrary' a
particular word or phrase used more than once in the same act is
understood 'to carry the same meaning each time.'" Town of
Delafield v. Central Transport Kriewaldt, 2020 WI 61, 15 n.6, 392
Wis. 2d 427, 944 N.W.2d 819 (quoting State ex rel. DNR v. Wis.
Court of Appeals, Dist. IV, 2018 WI 25, {30, 380 Wis. 2d 354, 909
N.W.2d 114).
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statute, I am not aware of any authority that would allow such
votes to be struck.?

51 The parties did not present comprehensive arguments
regarding which components of an address are necessary under the
statute. It would not be wise to fully address that question now.
But I do not believe the Campaign has established that all ballots
where clerks added witness address information were necessarily
insufficient and invalid; the addresses provided directly by the
witnesses may very well have satisfied the statutory directive.
The circuit court's findings of fact reflect that many of these
ballots contained additions of the state name and/or zip code. I
conclude the Campaign failed to provide sufficient information to
show all the witness certifications in the group identified were
improper, or moreover, that any particular number of ballots were
improper.

52 Although I do not believe the Campaign has offered
sufficient proof on this record to strike ballots, this broader
issue appears to be a valid election administration concern. WEC,

other election officials, the legislature, and others may wish to

9 The statute seems to suggest only the witness should fill
in the information necessary to comply with the statute. See Wis.

Stat. § 6.87(2) ("the witness shall execute . . . "). If a zip
code is not required under the statute, for example, I'm not sure
clerks would be prohibited from adding the zip code. Then again,

I'm not sure why they would want to add anything to an already
sufficient ballot, or what their authority would be to do so. It's
possible WEC guidance to add witness information is aimed at
complying with related WEC guidance that all aspects of a mailing
address—including city, state, and zip code—should be included
in the witness certification (arguably, information the statute
does not always require). Regardless, this case 1is not well-
postured to answer these questions.

8
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examine the requirements of the statute and measure them against
the guidance and practice currently in place to avoid future

problems.

IV. DEMOCRACY IN THE PARK

53 Finally, the Campaign challenges 17,271 ballots the City
of Madison collected at "Democracy in the Park" events on September
27, 2020, and October 3, 2020. According to the record, at these
events, sworn city election inspectors collected already completed
absentee ballots and served as witnesses for absentee voters who
brought an unsealed, blank ballot with them. During the events,
no absentee ballots were distributed, and no absentee Dballot
applications were distributed or received.

{54 Under the law, when a voter requests an absentee ballot,
the voter must return the absentee ballot in a sealed envelope by
mail or "in person, to the municipal clerk issuing the ballot or
ballots.™ Wis. Stat. § 6.87(4) (b)1. The phrase "municipal clerk"
has a specific meaning in the election statutes. It is defined as
"the city clerk, town clerk, wvillage clerk and the executive

director of the city election commission and their authorized

representatives." Wis. Stat. § 5.02(10) (emphasis added) .10 A

sworn city election inspector sent by the clerk to collect ballots
would seem to be an authorized representative as provided in the

definition. Even if "municipal clerk" were not a specially-defined

10 When words are "specially-defined" they are given their
"special definitional meaning." State ex rel. Kalal v. Circuit
Court for Dane Cnty., 2004 WI 58, 945, 271 Wis. 2d 633, 681
N.W.2d 110.
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term, the only reasonable reading of the law would allow those
acting on a clerk's behalf to receive absentee ballots, not just
the clerk by him or herself. After all, many clerks manage a full
office of staff to assist them in carrying out their duties.
Accordingly, voters who returned Dballots to city election
inspectors at the direction of the clerk returned their absentee
ballots "in person, to the municipal clerk" as required by
§ 6.87(4) (b)1.

55 The Campaign, however, asserts that the "Democracy in
the Park" events were illegal in-person absentee voting sites that
failed to meet the statutory requirements under Wis. Stat. § 6.855.

Section 6.855(1) provides in relevant part:

The governing body of a municipality may elect to
designate a site other than the office of the municipal
clerk or board of election commissioners as the location
from which electors of the municipality may request and
vote absentee ballots and to which voted absentee
ballots shall be returned by electors for any
election. . . . If the governing body of a municipality
makes an election wunder this section, no function
related to voting and return of absentee ballots that is
to be conducted at the alternate site may be conducted
in the office of the municipal clerk or board of election
commissioners.

§ 6.855(1) (emphasis added).

56 An alternative absentee ballot site, then, must be a
location not only where voters may return absentee ballots, but
also a location where voters "may request and vote absentee
ballots." Id. On the facts before the court, this is not what
occurred at "Democracy in the Park" locations. Ballots were not
requested or distributed. Therefore, Wis. Stat. § 6.855 is not on

point.
10
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57 In short, based on the record before the court and the
arguments presented, I see no Dbasis to conclude the ballots
collected at "Democracy in the Park" events were cast in

contravention of Wisconsin law. This challenge fails.

V. CONCLUSION

58 The people of Wisconsin deserve confidence that our
elections are free and fair and conducted in compliance with the
law. Our elected leaders and election officials, including those
at WEC, should continue to earn the trust of all Wisconsinites.
The claims made by the Campaign in this case are not of widespread
fraud or serious election improprieties. These are ordinary sorts
of election administration issues—for example, challenging
whether an "application" form 1in use statewide for a decade
constitutes a sufficient application (it does). While this does
not diminish the importance of the election procedures the
legislature has chosen, Wisconsin's electorate should Dbe
encouraged that the issues raised in this case are focused on
rather technical issues such as whether a witness must include
their zip code as part of their address.

59 That does not mean there is nothing to improve or clarify
or correct. But as explained in the majority opinion, the Campaign
waited far too long to challenge guidance and practices established
weeks, months, or years earlier. Laches rightly bars the relief
the Campaign seeks. Even on the merits, however, the Campaign is
either incorrect on the law, or does not provide sufficient proof

to identify particular ballots that were improperly cast. At the

11
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end of the day, nothing in this case casts any legitimate doubt
that the people of Wisconsin lawfully chose Vice President Biden
and Senator Harris to be the next leaders of our great country.
While the Campaign has every right to challenge ballots cast out
of compliance with the law, its efforts to make that showing in
this case do not succeed.

960 I am authorized to state that Justice ANN WALSH BRADLEY

joins this concurrence.

12
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61 PATIENCE DRAKE ROGGENSACK, C.Jd. (dissenting).
Elections have consequences. One candidate wins and the other
loses, but in every case, it is critical that the public perceive
that the election was fairly conducted.

962 In the case now before us, a significant portion of the
public does not believe that the November 3, 2020, presidential
election was fairly conducted. Once again, four justices on this
court cannot be bothered with addressing what the statutes require
to assure that absentee ballots are lawfully cast. I respectfully
dissent from that decision. I write separately to address the
merits of the claims presented.!?

63 The Milwaukee County Board of Canvassers and the Dane
County Board of Canvassers based their decisions on erroneous
advice when they concluded that changes clerks made to defective
witness addresses were permissible. And, the Dane County Board of
Canvassers erred again when it approved the 200 locations for
ballot collection that comprised Democracy in the Park. The
majority does not bother addressing what the boards of canvassers
did or should have done, and instead, four members of this court
throw the cloak of laches over numerous problems that will be
repeated again and again, until this court has the courage to

correct them. The electorate expects more of us, and we are

1 See Antonin Scalia, The Dissenting Opinion, 1994 J. Sup.

Ct. Hist. 33 (1994) ("Legal opinions are important, after all, for
the reasons they give, not the results they announce; results can
be announced in judgment orders without opinion. An opinion that

gets the reasons wrong gets everything wrong which is the function
of an opinion to produce.").
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capable of providing it.?2 Because we do not, I respectfully
dissent.
I. BACKGROUND

964 On November 3, 2020, people across Wisconsin and across
the country exercised their constitutional right to vote. When
the initial Wisconsin canvass was completed on November 17, 2020,
Joseph R. Biden and Kamala D. Harris received 20,427 more votes
than Donald J. Trump and Michael R. Pence.

65 On November 18, 2020, President Trump, Vice President
Pence and the Trump campaign (the Petitioners) filed recount
petitions in Milwaukee and Dane Counties. The recount petitions
alleged that the following errors occurred during the election in

both counties:

(1) Municipal clerks improperly completed missing
information on absentee ballot envelopes related to
witness addresses;

(2) In-person absentee voters did not submit written
applications for an absentee ballot; and

(3) Voters who were not indefinitely confined claimed
"indefinitely confined" status for the purposes of
obtaining an absentee ballot without having to show
a photo identification.

66 In addition to the above allegations raised during both

recounts, in Dane County, the Petitioners alleged error in counting

2 See, e.g, Texas v. Pennsylvania, 592 U.S. , (slip
op., at 1) (Dec. 11, 2020) (order denying motion to file bill of
complaint) (Alito and Thomas, J.J., statement on the denial of
Texas's motion to file a bill of complaint) ("In my view we do not
have discretion to deny the filing of a bill of complaint in a
case that falls within our original jurisdiction. . . . I would
therefore grant the motion to file the bill of complaint but would
not grant other relief, and I express no view on any other
issue") (internal citation omitted).

2
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all ballots received during Democracy in the Park events in Madison
on September 26, 2020, and October 3, 2020.

67 The recount lasted from November 20, 2020, to November
29, 2020.3 During the recount process, the Petitioners objected
to irregularities in how the voting was conducted pursuant to Wis.
Stat. § 9.01(5) (2017-18).%4 Many irregularities were grounded in
Wisconsin Elections Commission (WEC) advice on voting process.
The Dboards of canvassers overruled all of the Petitioners'
irregularity objections.

68 As they relate to each alleged irregularity, the
counties rejected the Petitioners' arguments for the following
reasons:

(1) Municipal clerks improperly completed missing
information on absentee Dballot envelopes related to witness

addresses.

The Milwaukee County Board of Canvassers moved to accept
ballots from envelopes with witness addresses that had
been completed by clerks consistent with specific
guidance by the WEC, which the Board viewed as consistent
with Wis. Stat. § 6.87(6d).

The Dane County Board of Canvassers also declined to
"exclude envelopes that had a witness address added by
the clerk."

(2) In-person absentee voters did not submit written

applications for an absentee ballot.

3 Milwaukee County completed and certified its results on
November 27, 2020, and Dane County completed and certified its
recount results on November 29, 2020.

4 All further references to the Wisconsin Statutes are to the
2017-18 wversion.
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The Milwaukee County Board of Canvassers determined that
there are multiple forms of application for an absentee
ballot that can be made by absentee in-person voters and
that the absentee ballot envelope provided to absentee
in-person voters - which has the word "application"
stated on it and must be completed by the voter - is an
application for an absentee ballot. The Milwaukee Board
thus rejected the Trump Campaign's challenge to ballots
cast by in-person absentee voters.

The Dane County Board of Canvassers voted not to exclude
or draw down any absentee ballots on the basis that they
"do not have an attached or identifiable
application.”™ . . . The Dane County Board of Canvassers
concluded that review of absentee ballot applications is
not a part of the statutory recount process under Wis.
Stat. § 9.01(1) (b) and therefore the applications were
not relevant to the recount.

(3) Voters who were not indefinitely confined claimed
"indefinitely confined" status for the purposes of obtaining an

absentee ballot without having to show a photo identification.

The Milwaukee County Board of Canvassers found that "a
designation of an indefinitely confined status is for
each individual voter to make based upon their current
circumstances" and that "no evidence of any voter in
Milwaukee County [was] offered that has abused this
process and voted through this status . . . not even an
allegation that there was a single voter who abused this
process to vote without providing proof of their ID, but
eliminating proof that anyone did so. So there's no
allegation . . . no proof . . . no evidence. . . The
Board voted to overrule any challenge to a voter with
the status of "indefinitely confined."

The Dane County Board of Canvassers also rejected the
Trump Campaign's challenge that would have required
invalidating the ballots of all electors in Dane County
who declared indefinitely confined status. The Board
specifically declined to separate or "draw down" the
ballots cast by electors who declared indefinitely
confined status.

(4) Ballots received during democracy in the park.

The Dane County Board of Canvassers denied the
challenge, ruling that the Democracy in the Park events

4
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were the equivalent of a human drop box and valid under

the statute.

969 On December 1, 2020, the Petitioners filed a petition
for leave to file an original action with us. We denied that
petition on December 3, 2020. That same day, the Petitioners filed
two notices of appeal of the recount determinations pursuant to
Wis. Stat. § 9.01(6) (a). Those cases were consolidated in
Milwaukee County and the Honorable Stephen Simanek was assigned to
the appeal pursuant to § 9.01(6) (b).

970 The circuit court held a hearing on December 11, 2020.
At the conclusion of oral argument, the circuit court affirmed the
recount determinations and, in so doing, adopted pages one through
thirty of the Respondents' Joint Proposed Findings of Fact and
Conclusions of Law. After the circuit court entered its final
written decision, the Petitioners filed a notice of appeal. The
Petitioners also filed a petition for bypass under Wis. Stat.
§ 809.60(1). Thereafter, we granted the petition for bypass and
assumed jurisdiction over this appeal.

IT. DISCUSSION
A. Standard of Review

71 In a Wis. Stat. § 9.01 proceeding, post election

challenges "are permissible provided that they may affect the

election results." Logerquist v. Board of Canvassers for Town of

Nasewaupee, 150 Wis. 2d 907, 916, 442 N.W.2d 551 (Ct. App. 1989).
In such a proceeding, we review the determinations of the board of
canvassers, not those of the circuit court. Id. at 917. "On
appellate review of a [] § 9.01(1) proceeding, the question is
whether the Dboard [0of canvasser's] findings are supported by

5
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substantial evidence.® Carlson v. Oconto Bd. of Canvassers, 2001

WI App 20, 95, 240 Wis. 2d 438, 623 N.W.2d 195 (citing Logerquist,

150 Wis. 2d at 912).

972 This appeal also requires us to interpret and apply
Wisconsin statutes. We interpret and apply statutes independently
as questions of law, while benefitting from the discussion of the

circuit court. Voces De La Frontera, Inc. v. Clarke, 2017 WI 1o,

912, 373 Wis. 2d 348, 891 N.W.2d 803.
B. Alleged Irregularities

73 "If WEC has been giving advice contrary to statute, those
acts do not make the advice lawful. WEC must follow the law. We,
as the law declaring court, owe it to the public to declare whether
WEC's advice is incorrect. However, doing so does not necessarily
lead to striking absentee ballots that were cast by following
incorrect WEC advice. The remedy Petitioners seek may be out of

reach for a number of reasons." Trump v. Evers, No. 2020AP1917-

OA, wunpublished order (Wis. Dec. 3, 2020) (Roggensack, C.J.,
dissenting from the denial of the petition for leave to commence
an original action).

074 This case is guided by Wis. Stat. § 6.84 which provides:

The legislature finds that voting is a constitutional
right, the vigorous exercise of which should be strongly
encouraged. In contrast, voting by absentee ballot is
a privilege exercised wholly outside the traditional
safeguards of the polling place. The legislature finds
that the privilege of voting by absentee ballot must be
carefully regulated to prevent the potential for fraud
or abuse; to prevent overzealous solicitation of absent

5 In the matter before us, the material facts are not
disputed. Rather, it is the legal consequences that follow from
these facts that forms the controversy.

6
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electors who may prefer not to participate 1in an
election; to prevent undue influence on an absent
elector to vote for or against a candidate or to cast a
particular vote 1in a referendum; or other similar
abuses.

Notwithstanding s. 5.01, with respect to matters
relating to the absentee ballot process, ss. 6.86,
6.87(3) to (7) and 9.01(1) (b)2. and 4. shall be construed
as mandatory. Ballots cast in contravention of the
procedures specified in those provisions may not be
counted. Ballots counted 1in contravention of the
procedures specified in those provisions may not be
included in the certified result of any election.

Accordingly, the provisions that relate to obtaining and voting
absentee ballots must be carefully examined as a recount proceeds.®
C. Witness Addresses

75 Wisconsin Stat. § 6.87(2) provides that absentee ballots
must be accompanied by a certificate. The certificate may be
printed on the envelope in which an absentee ballot is enclosed.
Section 6.87(2) provides a model certificate, and directs that
certificates must be in "substantially" the same form as the model.
The model provides:

The witness shall execute the following:

I, the undersigned witness, subject to the
penalties of s. 12.60 (1) (b), Wis. Stats., for false
statements, certify that I am an adult U.S. citizen and
that the above statements are true and the wvoting

procedure was executed as there stated. I am not a
candidate for any office on the enclosed ballot (except
in the case of an incumbent municipal clerk). I did not

solicit or advise the elector to vote for or against any
candidate or measure.

6 See also Griffin v. Roupas, 385 F.3d 1128, 1130-31 (7th Cir.
2004) ("Voting fraud is a serious problem in U.S. elections
generally . . . and it is facilitated by absentee voting. 1In this
respect absentee voting is to voting in person as a take-home exam
is to a proctored one." (internal citations omitted)).

7
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....(Printed name)
....(Address)
Signed ...."[7]
Accordingly, the plain language of § 6.87(2) requires that it is
the witness who must affix his or her signature and write in his
or her name and address. Section 6©.87(2) does not mention an
election official taking any action.
76 Wisconsin Stat. § 6.87(9) explains what an election
official may do if an absentee ballot 1s received with an

improperly completed certificate or no certificate:

[Tlhe clerk may return the ballot to the elector, inside
the sealed envelope when an envelope 1is received,
together with a new envelope if necessary, whenever time
permits the elector to correct the defect and return the
ballot within the period authorized under sub. (6).

Section 6.87(9)'s plain language authorizes election officials to
return the ballot to "the elector" to correct "the defect." It
does not authorize election officials to make corrections, i.e.,
to write anything on the certificate.

977 In addition, Wis. Stat. § 6.87(6d) provides that "[i]f
a certificate is missing the address of a witness, the ballot may
not be counted." This language is clear. And furthermore, its

legislative history confirms its plain meaning. Westmas v.

Creekside Tree Serv., Inc., 2018 WI 12, 920, 379 Wis. 2d 471, 907

N.W.2d 68 (quoting State wv. Grunke, 2008 WI 82, q22, 311

Wis. 2d 439, 752 N.W.2d 769) (explaining that courts may consult
legislative history to confirm a statute's plain meaning). This

subsection was added by 2015 Wis. Act 261. A memorandum prepared

7 Asterisks removed.
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by the Legislative Council provides that "Act 261 . . . requires
an absentee ballot to have a witness address to be counted. An
absentee ballot voter must complete the certification and sign the
certification in the presence of a witness, and the witness must
sign the certificate and provide his or her name and address."
Wis. Legis. Council Act Memo, 2015 Wis. Act 2061, at 2,
https://docs.legis.wiscinsin.gov/2015/related/lcactmemo/act26l.p
daf.

978 The contention that ballots with defective addresses
cannot be counted is supported by more than the plain meaning of
Wis. Stat. § 6.87(6d). The requirement that such ballots not be
counted is found in Wis. Stat. § 6.84(2), which provides that the
provisions in § 6.87(6d) are "mandatory."

979 Notwithstanding the plain, clear requirements of two
statutes, WEC's guidance explicitly directs municipal clerks that
they "must take corrective actions in an attempt to remedy a
witness address error." WEC guidance states, "municipal clerks
shall do all that they can reasonably do to obtain any missing
part of the witness address." Then in addition, the WEC instructs
clerks to add witness address information even though the guidance
acknowledges that "some clerks have expressed [concern] about
altering information on the certificate envelope, especially in
the case of a recount."

80 The WEC ignores that the legislature provided only one
act an election official may take in regard to a defective witness
address: mail the defective ballot back to the elector to correct

the error. Wis. Stat. § 6.87(9). That the legislature made one

TROUPIS 009187



No. 2020AP2038.pdr

choice about correcting a defective witness address excludes other
methods of correction. "[Tlhe express mention of one matter
excludes other similar matters [that are] not mentioned." FAS,

LLC v. Town of Bass Lake, 2007 WI 73, 927, 301 Wis. 2d 321, 733

N.W.2d 287 (quoting Perra v. Menomonee Mut. Ins. Co., 2000 WI App

215, 912, 239 Wis. 2d 26, 619 N.W.2d 123) (modifications in the
original) . In addition, and similarly, § 6.87(2) states, "[t]he
witness shall execute the following . . . (Address)." It does not
state that clerks shall execute anything.

81 My conclusion that errors in the certification of
absentee ballots require discarding those ballots is consistent

with our precedent. In Kaufmann v. La Crosse City Bd. of

Canvassers, 8 Wis. 2d 182, 98 N.W.2d 422 (1959), absentee ballots
were returned to a municipal clerk without bearing a notary's
signature on the accompanying certificate envelope, as required by
statute at that time. The clerk added her signature to the
certificates. Id. at 183. We explained that the electors' failure
to ensure that the certificate complied with the statute

invalidated the Dballots. Additionally, we stated, "[t]he fact

that the . . . clerk further complicated the matter by signing her
name to the . . . certificate cannot aid the voter. The two wrongs
cannot make a right." Id. at 186. The ballots were not counted.
Id. 1In the case at hand, a defective witness address cannot be

corrected by a clerk, just as the signature of the notary could
not be completed by the clerk in Kaufmann.

82 In Gradinjan v. Boho (In re Chairman in Town of

Worchester), 29 Wis. 2d 674, 139 N.W.2d 557 (1966), absentee

10
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ballots were issued without the municipal clerk's initials or
signature, as required by statute at that time. We concluded that
the Dballots "should not have been counted." Id. at 683.
Furthermore, we said that the statute that obligated the
invalidation of these ballots survived constitutional attack. Id.
at 683-84. We emphasized that absentee voting is subject to
different statutory requirements than voting at a polling place,
i.e., while a ballot cast at a polling place without initials or
a signature may be countable, an absentee ballot subject to an
analogous defect is not. Id. at 684. As we stated, "[c]learly,
the legislature could determine that fraud and violation of the
sanctity of the ballot could much more readily be perpetrated by
use of an absentee ballot than under the safeguards provided at a
regular polling place." Id. In the case at hand, a witness
address is a statutory requirement, mandated by law, just as the
initials or signature of the municipal clerk was in Gradinjan.
83 The canvassing boards deferred to the WEC's guidance
about defective signatures and it appears that the circuit court
did so as well when interpreting Wis. Stat. § 6.87. The circuit

court stated:

Adding, the requisite information by the clerk has been

in effect since before the 2016 election. The election
which Trump prevailed in Wisconsin, I believe, after a
recount. It's longstanding, I believe 1it's not

prohibited by law, and it 1s therefore a reasonable
interpretation to make sure, as the as the Court
indicated earlier, that the will of the electors, the
voters, are brought to fruition.

It is unfortunate that WEC has such sway, especially when its
"guidance" 1is contrary to the plain meaning of two statutes.

11
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984 Furthermore, we do not defer to administrative agencies
when interpreting statutes. Wis. Stat. § 227.57(11); see also

Lamar Cent. Outdoor, LLC v. Div. of Hearings & Appeals, 2019 WI

109, 99, 389 Wis. 2d 486, 936 N.W.2d 573 (quoting Tetra Tech EC,

Inc. v. DOR, 2018 wI 75, 9108, 382 Wis. 2d 496, 914 N.wW.2d 21).

Accordingly, the issue is not whether the WEC adopted "a reasonable
interpretation," as the circuit court seems to have suggested. We
follow the plain meaning rule when interpreting statutes, which we

do independently. State ex rel. Kalal v. Circuit Court for Dane

Cnty., 2004 WI 58, {45, 271 Wis. 2d 633, 681 N.W.2d 110. "If the
meaning of the statute is plain, we ordinarily stop the ingquiry."

Id., 945 (quoting Seider v. O'Connell, 2000 WI 76, 943, 236 Wis. 2d

211, 612 N.W.2d 659).

85 And finally, guidance documents "are not law, they do
not have the force or effect of law, and they provide no authority
for implementing or enforcing standards or conditions." Service

Emps. Int'l Union, Local 1 v. Vos, 2020 WI 67, 9102, 393 Wis. 2d

38, 946 N.W.2d 35. Guidance documents "impose no obligations, set
no standards, and bind no one."™ Id. "Functionally, and as a
matter of law, they are entirely inert." Id.

86 Administrative agencies, including the WEC, often treat
their guidance as if it were law, but that does not make it so.
Id., 143 (Roggensack, c.Jd, concurring/dissenting) . Such
treatment is inappropriate—it confuses people by making them
think that they have a legally cognizable reliance interest in
WEC's guidance when they do not.

D. Written Applications

12
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87 The Petitioners assert that during the two weeks that
permit early in-person absentee voting 170,151 electors who did
not submit a sufficient "written application" before receiving an
absentee ballot cast votes. The crux of the Petitioners' argument
is that the written application must be "separate" from the ballot
and the certification.

88 The statutes provide that in the two weeks leading up to
an election, electors may go to the municipal clerk's office and
apply for an absentee ballot. Upon proof of identification, the
elector receives a ballot, marks the ballot, the clerk witnesses
the certification and the elector casts a vote by returning the
absentee ballot to the municipal clerk. Wis. Stat. § 6.86(1) (b).

89 Pursuant to Wis. Stat. § 6.86(1) (ar), "the municipal
clerk shall not issue an absentee ballot unless the clerk receives
a written application therefor from a qualified elector.” Other
statutes provide for similar requirements. See, e.g., Wis. Stat.
§ 6.86(1) (a)l.-6. (stating that "[alny elector of a municipality
who 1is registered to vote . . . and who qualifies . . . as an
absent elector may make written application to the municipal clerk
of that municipality for an official ballot by one of the following
methods," which are then 1listed); Wis. Stat. § 6.86(1) (ac)
(stating that electors "may make written application to the
municipal clerk for an official Dballot by means of facsimile
transmission or electronic mail").

90 We begin statutory interpretation with the language of
the statute. Kalal, 271 Wis. 2d 633, 945. "Statutory language is

given 1ts common, ordinary, and accepted meaning, except that
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TROUPIS 009191



No. 2020AP2038.pdr

technical or specially-defined words or phrases are given their
technical or special definitional meaning." Id.

991 ©None of the statutes in question contain the word
"separate." Rather, a "written application" is required before
the elector's identity is established with a photo identification
and the elector receives an absentee ballot. See Wis. Stat.
§§ 6.86(1) (a), (ac), (ar), (b), 6.86(2m). Furthermore, § 6.86(2m)
provides that "The application form and instructions shall be
prescribed by the commission . . . ." Here, the statutes do not
provide a form application; the statutes do not define what is
required on an application, but simply that it be written. Form
EL 122 was employed here to apply for a ballot in-person.

92 Form EL 122 requires the applicant for an absentee ballot
to provide the applicant's name, street address, city, and zip
code. It also asks for the date of the election for which the
application is being made and the county and municipality in which
the applicant votes. The substantive information that the
application requests is substantially similar to form EL 121, which
is titled "Wisconsin Application for Absentee Ballot." Each of
these application forms requires writing prior to being submitted
by electors in advance of an elector receiving an absentee ballot.®

E. Indefinitely Confined

8 This order of operations was confirmed in several
affidavits. The affiants asserted that before they received their
ballots the clerk's office verified their photo identification and
voter registration. The electors were then given an EL-122
envelope and instructed to complete it. Once the application was
completed, the voters received their ballots.
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93 Wisconsin Stat. § 6.86(2) (a) provides a manner by which
some electors may obtain an absentee ballot outside of the mode
outlined above. Those who are "indefinitely confined because of
age, physical illness or infirmity or are disabled for an
indefinite period" may apply for an absentee ballot on that basis.
Id. Those electors are then excused from the absentee ballot photo
identification requirement. Wis. Stat. § 6.87(4) (b)1.

994 The Petitioners contend that all votes cast by electors
claiming indefinitely confined status after March 25, 2020 (the
date of McDonell's Facebook post)? are invalid. However, we have

discussed the indefinitely confined status in Jefferson v. Dane

Cnty., 2020 wI 9, = Wis. 2d , = N.W.2d  , which is
released today, December 14, 2020.

95 In the pending matter, we do not have sufficient
information about the 28,395 absentee voters who claimed this
status in Milwaukee and Dane counties to determine whether they
lawfully asserted that they were indefinitely confined prior to
receiving an absentee ballot. Therefore, I go no further in
addressing this contention.

F. Democracy in the Park
96 On September 26, 2020 and October 3, 2020, at more than

200 City of Madison parks,!® the City of Madison held events called,

"Democracy in the Park." During those events, poll workers, also

9 On March 25, 2020, Dane County Clerk, Scott McDonell, stated
on Facebook that community members are encouraged to claim
indefinitely confined status due to COVID-19 and Governor Evers'
then-active Emergency Order #12.

10 Affidavit of Maribeth Witzel-Behl, Madison City Clerk.
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referred to as "election inspectors," helped in the completion of
ballot envelopes, acted as witnesses for voters and collected
completed Dballots.!! 17,271 absentee ballots were voted and
delivered to these poll workers.l2

997 The poll workers who staffed Democracy in the Park were
volunteers. They were not employees of the City of Madison Clerk's
office.

98 Wisconsin Stat. § 6.87(4) (b)1. requires that when voting
an absentee ballot "[t]lhe envelope [containing the ballot] shall
be mailed by the elector, or delivered in person, to the municipal
clerk issuing the ballot or ballots." In addition, the plain words
of Wis. Stat. § 6.84(2) specifically direct that the provisions of
§ 6.87(4) (b)1. "shall be construed as mandatory." Notwithstanding
the wuse of "shall" 1in § 6.87(4) (b)1l. and the "mandatory"
requirement to comply with the terms of § 6.87(4) (b)1l. in
§ 6.84(2), the 17,271 ballots that were collected in Madison parks
did not comply with the statutes. Stated otherwise, they were not
"delivered in person, to the municipal clerk."

99 It is conceivable that the 200 sites for Democracy in
the Park could have become alternate absentee ballot sites. If
the Madison Common Council had chosen to designate a site other
than the municipal clerk's office as the location from which voters
could request and to which they could return absentee ballots, an

alternate absentee ballot site could have been established. Wis.

Stat. § 6.855(1). The statute also provides that the governing
11 1d.
12L“'
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body of a municipality may designate more than one alternate site.
§ 6.855(5) .13

100 However, 1if Democracy in the Park were held to be 200
alternate absentee Dballot sites, then "no function related to
voting and return of absentee ballots. . . . may be conducted in
the office of the municipal clerk." Wis. Stat. § 6.855(1). This
requirement does not fit the facts because the Madison clerk's
office continued to provide and accept return of absentee ballots.
Therefore, these 200 park events do not meet the statutory criteria
set out in § 6.855 for alternate absentee ballot sites.

101 One wonders, what were they? It is contended that they
were "human drop boxes." That gives little comfort because drop
boxes are not found anywhere in the absentee voting statutes. Drop
boxes are nothing more than another creation of WEC to get around
the requirements of Wis. Stat. § 6.87(4) (b)1l. The plain,
unambiguous words of § 6.87(4) (b)l. require that wvoted ballots
"shall be mailed by the elector, or delivered in person, to the
municipal clerk issuing the ballot or ballots." Drop boxes do not
meet the legislature's mandatory directive.

102 However, because drop Dboxes are not separately
identified as a source of illegal voting in this lawsuit, I will
not dwell on the accountability problems they create, but I do not
doubt that challenges to drop boxes in general and in specific

instances will be seen as problems in future elections. Therefore,

13 However, 200 alternate sites does seem a bit much.
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we may have the opportunity to examine them in a case arising from
a subsequent election.!?

103 It is also Respondent's contention that the poll workers
who staffed these events were agents!®> of the city clerk; and
therefore, delivery of ballots to them was personal delivery to
the clerk within the meaning of Wis. Stat. § 6.87(4) (b)1l. This is
an amazing contention. Without question, delivery to voluntary
poll workers is not "delivered in person to the municipal clerk,"
as § 6.87(4) (b)1l. requires.

104 The legislature prescribed the absentee voting procedure
in Wis. Stat. § 6.87(4) (b)1. and commanded that those procedures
are "mandatory" in Wis. Stat. § 6.84(2). Gatherings in 200 city
parks did not meet the statutory requirements for lawful absentee
voting. They also lack the safety and solemnity that are attached
to personally delivering absentee ballots to the municipal clerk.

ITII. CONCLUSION

105 The Milwaukee County Board of Canvassers and the Dane
County Board of Canvassers based their decisions on erroneous
advice when they concluded that changes clerks made to defective

witness addresses were permissible. And, the Dane County Board of

14 We had the opportunity to examine the use of drop boxes in
Mueller v. Jacobs, 2020AP1958-0A, but the court refused to grant
review, from which decision Annette Kingsland Ziegler, J., Rebecca
Grassl Bradley, J. and I dissented.

15 T would be amazed if the City of Madison agreed that all
the volunteer poll workers who staffed Democracy in the Park were
legally agents of the city clerk given the exposure to liability
such a determination would bring. Lang v. Lions Club of Cudahy
Wis., Inc., 2020 WI 25, 925, 390 Wis. 2d 627, 939 N.W.2d 582 (lead
opinion) .
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Canvassers erred again when it approved the 200 locations for
ballot collection that comprised Democracy in the Park. The
majority does not bother addressing what the boards of canvassers
did or should have done, and instead, four members of this court
throw the cloak of laches over numerous problems that will be

repeated again and again, until this court has the courage to

correct them. The electorate expects more of us, and we are
capable of providing it. Because we do not, I respectfully
dissent.

106 I am authorized to state that Justices ANNETTE KINGSLAND

ZIEGLER, and REBECCA GRASSL BRADLEY join this dissent.
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107 ANNETTE KINGSLAND ZIEGLER, J. (dissenting) . We are
called upon to declare what the law is. See Marbury v. Madison,
5U.S. (1 Cranch) 137, 177 (1803) ("It is emphatically the province

and duty of the judicial department to say what the law is.").
Once again, in an all too familiar pattern, four members of this
court abdicate their responsibility to do so. They refuse to even
consider the uniquely Wisconsin, serious legal issues presented.
The issues presented in this case, unlike those in other cases
around the United States, are based on Wisconsin statutory election
law. Make no mistake, the majority opinion fails to even mention,
let alone analyze, the pertinent Wisconsin statutes. Passing
reference to other states' decisionmaking is of little relevance
given the Wisconsin legal issues at stake. See Roggensack, C.J.,
dissent, supra; Rebecca Grassl Bradley, J., dissent, infra. The
people of Wisconsin deserve an answer—if not for this election,
then at least to protect the integrity of elections in the future.
Instead of providing clarity, the majority opinion is, once again,
dismissive of the pressing legal issues presented.

108 The majority author's concurrence is even more
dismissive of the need for clarity in Wisconsin election law
stating that he "understand[s] the desire for at least some clarity
regarding the underlying election administration
issues . . . [but] its Jjust not possible." Hagedorn, J.,
concurrence, {36. Indeed, we are presented with a rare opportunity
to meaningfully engage in, among other things, a known conflict
between guidance, given by an unelected committee, and what the

law requires. These are more than mere "election administration
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issues." See Rebecca Grassl Bradley, J., dissent, infra. This

case presents not just a "desire" for clarity in the law, our
constitutional duty requires us to declare what the law is. Quite
obviously, defaulting to laches and claiming that it is "Jjust not
possible," is directly contradicted by the majority author's own
undertaking. If it is dimportant enough to address in his
concurrence, then it should also satisfy the discretionary
standard which overcomes the application of laches. Instead of
undertaking the duty to decide novel legal issues presented, this
court shirks its institutional responsibility to the public and
instead falls back on a self-prescribed, previously unknown
standard it calls laches.

109 Stated differently, the majority claims the petitioners
were too late, should have acted earlier and therefore, the court
is neutered from being able to declare what the law is. The
majority basically reiterates respondents' soundbites. In so
doing, the majority seems to create a new bright-line rule that
the candidates and voters are without recourse and without any
notice should the court decide to later conjure up an artificial
deadline concluding that it prefers that something would have been
done earlier. That has never been the law, and it should not be
today. It is a game of "gotcha." I respectfully dissent, because
I would decide the issues presented and declare what the law is.

I. ABDICATION OF CONSTITUTIONAL DUTY

110 Unfortunately, our court's adoption of laches as a means

to avoid judicial decisionmaking has become a pattern of conduct.

A majority of this court decided not to address the issues in this
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case, when originally presented to us by way of an original action.

Trump v. Evers, No. 2020AP1971-0A, unpublished order (Wis. Dec. 3.

2020) . In concluding that it is again paralyzed from engaging in
pertinent legal analysis, our court unfortunately provides no
answer or even any analysis of the relevant statutes, in the most

important election issues of our time. See Hawkins v. Wisconsin

Elections Comm'n, 2020 WI 75, 393 Wis. 2d 629, 948 N.W.2d 877;

Trump v. Evers, No. 2020AP1971-OA (Rebecca Grassl Bradley, J.,

dissenting); Mueller v. Jacobs, No. 2020AP1958-0A, unpublished

order (Wis. Dec. 3, 2020) (Roggensack, C.J., Ziegler, and Rebecca

Grassl Bradley, JJ. dissenting); Wis. Voters Alliance v. Wisconsin

Elections Comm'n, No. 2020AP1930-0A, unpublished order (Wis. Dec.

4, 2020) (Roggensack, C.J., dissenting).

111 Instead, the majority relies on what only can be viewed
as a result-oriented application of the equitable doctrine of
laches to avoid declaring what the law is. To be clear, I am not
interested in a particular outcome. I am interested in the court
fulfilling its constitutional responsibility. While sometimes it
may be difficult to undertake analysis of hot-button legal
issues—as a good number of people will be upset no matter what
this court does—it is our constitutional duty. We cannot hide
from our obligation under the guise of laches. I conclude that
the rule of law and the equities demand that we answer these
questions for not only this election, but for elections to come.
I have concern over this court's pattern of indecision because
that leaves no court declaring what Wisconsin election law is.

See Roggensack, C.J., dissent, supra; Rebecca Grassl Bradley, J.,
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dissent, infra. We can and should do better for the people of

Wisconsin and for the nation, which depends on Wisconsin following
its election laws.

112 Regarding this court's continued pattern of abdicating
its responsibility concerning election issues, earlier this term
in Hawkins, the same members of the court relied on laches, without
any analysis whatsoever of that doctrine, and denied a rightful
candidate the opportunity to be placed on the ballot as a
presidential candidate. Thus, the court likewise denied the voters
the opportunity to choose that candidate's name amongst the others

on the Dballot. See Hawkins, 393 Wis. 2d 629 (Ziegler, J.,

dissenting).! The court in Hawkins, about two months before the
November election, declared that it was unable to act, citing the
doctrine of laches, and applied a newly invented and previously
unknown, self-imposed, result-oriented, laches-based deadline as
an excuse for inaction. Id.
IT. LACHES DOES NOT AND SHOULD NOT BAR THIS CASE

113 Once again, the majority imposes its definition of
laches, which is tailored to its judicial preference rather than
based on well-established legal principles. The majority must

know that wunder this court's previous laches jurisprudence, it

1 In 2016, the Green Party candidates received 31,072 votes.
See Certificate of Ascertainment for President, Vice President and
Presidential Electors General Election - November 8, 2016,
available at https://www.archives.gov/files/electoral-
college/2016/ascertainment-wisconsin.pdf. In 2020, the Green
Party candidates received only 1,089 votes. See WEC Canvass
Results for 2020 General Election, available at
https://elections.wi.gov/sites/elections.wi.gov/files/Statewide%
20Results%$20A11%200ffices%20%28pre-Presidential%20recount
%29 .pdf.
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should nonetheless address the merits of the issues. As this court
has consistently held, "[l]aches is an affirmative, equitable
defense designed to bar relief when a claimant's failure to
promptly bring a claim causes prejudice to the party having to

defend against that claim."™ Wisconsin Small Bus. United, Inc. v.

Brennan, 2020 WI 69, 911, 393 Wis. 2d 308, 946 N.W.2d 101. In
Wisconsin, a defendant must prove three elements for laches to bar
a claim: "(1l) a party unreasonably delays in bringing a claim;
(2) a second party lacks knowledge that the first party would raise
that claim; and (3) the second party is prejudiced by the delay."
Id., 912. Even 1if respondents carry their burden of proving all
three elements of laches, "application of laches is left to the
sound discretion of the court asked to apply this equitable bar."
Id.

114 The petitioners raised four allegations regarding
election administration: Absentee ballots lacking a separate
application; absentee envelopes that are missing or have a
defective witness address; indefinitely confined voters/faulty
advice from election officials; and ballots cast at Madison's
Democracy in the Park/ballot drop boxes. The respondents cannot
demonstrate that laches bars a single one of these claims, and,
even if they could, the court could still and should exercise its
discretion to hear these issues.

A. No Unreasonable Delay

115 The first element of a laches defense requires the

respondents to prove the petitioners unreasonably delayed in

making their allegations. "What constitutes a reasonable time
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will wvary and depends on the facts of a particular case."

Wisconsin Small Bus. United, 393 Wis. 2d 308, q14.

116 Convenient to its purpose, the majority frames this case
to meet its preferred outcome. The majority characterizes this
suit as a challenge to general election policies rather than what
it is: this lawsuit is a challenge to specific ballots that were
cast in this election, contrary to the law. The majority states,
"[tlhe time to challenge election policies such as these is not
after all ballots in the election have been cast and the votes
tallied." Majority op., 922. According to the majority, "[s]uch
delay in light of these specific challenges is unreasonable.”" Id.
The majority misses the mark.

117 In other words, contrary to the majority's
characterizations, this <case 1s not about general election
procedure: it is about challenging specific Dballots. In
Wisconsin, while voting is a right, absentee voting is a privilege,
not a right. Wis. Stat. § 6.84(1). The Wisconsin Legislature has

created a set of mandatory rules to which the voters must adhere

for their absentee ballots to count.? Consistent with express
mandatory rules, the petitioners allege that certain ballots were
cast that did not adhere to the law and, therefore, should not be

counted. It is a specific question: Were the ballots cast

2 See Wis. Stat. § 6.84(2) ("Notwithstanding s. 5.01(1), with
respect to matters relating to the absentee ballot process, ss.
6.86, 6.87(3) to (7) and 9.01(1) (b)2. and 4. shall be construed as
mandatory. Ballots cast 1in contravention of the procedures
specified in those provisions may not be counted. Ballots counted
in contravention of the procedures specified in those provisions
may not be included in the certified result of any election.").

6
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according to the law as stated in the statutes and if not, what,
if any, remedy, exists?

118 With this proper framing of the issue, it is clear that
the petitioners did not unreasonably delay 1in challenging the
ballots. To somehow require that challenges must be made and legal
relief given before an election, before the ballots are cast and
before a recount is absurd. No recount would ever amount to relief
if that is the lodestar.

119 Thus, the petitioners did not wunreasonably delay in
filing this suit, and this element of laches has not been
demonstrated as to any of the four allegations of election
irregularity.

B. Respondents Knew Ballots Would Be Challenged.

120 The second element of laches addresses the knowledge of

the party asserting laches. See Wis. Small Bus. United, 393
Wis. 2d 308, (q18. If the party lacks knowledge of claim, the
respondents have satisfied this element. Id. The majority
summarily accepts, without any analysis, that "[t]he respondents
all . . . were unaware that the Campaign would challenge various
election procedures after the election . . . ." Majority op.,

23. Virtually nothing is in the record to support this assertion
other than the parties' statements. In other words, the majority
accepts one side's statements as fact in order to disallow the
other side its day in court.

121 As explained above, this is a challenge to the ballots
cast 1in this election. The President tweeted numerous times

shortly after Wisconsin announced the election results that he
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would challenge the results and prove certain ballots were
impermissibly cast.3 The majority chose to accept the respondents'
assertion that they did not see this lawsuit coming despite the
record to the contrary.

122 Moreover, the majority is incorrect that "nothing in the
record suggests" that the respondents knew what the petitioners
would be challenging. Majority op., 923. 1In fact, Wisconsin law
mandates that the petitioners expressly declare on what grounds
they plan to challenge the ballots in a recount. Wis. Stat.
§ 9.01(1). 1In the petitioners' recount petition, the petitioners
specifically laid out these claims.

123 Thus, the majority's conclusion with respect to this
element 1is particularly lean given the record. It is at least
more than plausible that respondents had knowledge that the
petitioners would challenge the ballots in a lawsuit.

C. Respondents Lack Prejudice.

124 Even 1if the respondents could prove the first two
elements, the respondents themselves are not prejudiced by this
delay. "What amounts to prejudice . . . depends upon the facts
and circumstances of each case, but it is generally held to be

anything that places the party in a less favorable position.”" Wis.

Small Bus. United, 393 Wis. 2d 308, q19. The party seeking to

apply laches must "prove that the unreasonable delay" prejudiced

the party, not a third party. State ex rel. Wren v. Richardson,

2019 wIri 110, 932, 389 Wis. 2d 516, 936 N.W.2d 587. This court

3 See, e.g., Donald J. Trump (@realDonaldTrump), Twitter (Nov.
28, 2020, 2:00 p.m.),
https://twitter.com/realDonaldTrump/status/1332776310196883461

8
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recognizes two different types of prejudice: evidentiary and
economic. Id., 933. Evidentiary prejudice is where "the defendant
is impaired from successfully defending itself from suit given the
passage of time." Id., 933 n.26. Economic prejudice occurs when
"the costs to the defendant have significantly increased due to
the delay." Id.

125 The majority abandons these principles of laches and
instead focuses on the prejudice to third parties. The majority
states that "[t]o strike ballots cast in reliance on the guidance

now, and to do so in only in two counties, would violate every

notion of equity that undergirds our electoral system." Majority
op., 925. This is a new manner in which to approach the legal
analysis of prejudice. The majority does not explain how this

potential remedy prevents us from hearing the merits of this case.
The majority does not explain how these notions are either
evidentiary or economic prejudice, nor does 1t consider how it
prejudices the actual parties in this case. It is wunusual to
conclude that overwhelming prejudice exists such that the court is
paralyzed from considering whether the law was followed. In other
words, the majority seems to be saying that they do not wish to
grant relief and therefore they will not analyze the law. This
remedy-focused analysis is not typical to laches.

126 Neither type of prejudice applies to the respondents in
this case. ©None of the respondents claimed that they were unable
to successfully defend themselves. All respondents filed briefs
in this court addressing the merits. The circuit court's opinion

addresses the merits. Accordingly, evidentiary prejudice does not

TROUPIS 009206



No. 2020AP2038.akz

apply. Furthermore, no respondents have claimed that the costs of
defending this claim have "significantly increased due to the
delay." Accordingly, economic prejudice does not apply.

127 At a more fundamental level, the respondents must prove
each of the elements. The court cannot presume that the elements
are met. Similarly, the court cannot assume that a party cannot
successfully defend itself nor that a party faces "significantly
increased" costs. To do so forces this court to step out of our

role as a neutral arbiter. See Service Emp. Int'l Union, Loc. 1

v. Vos, 2020 WI 67, 924, 393 Wis. 2d 38, 946 N.W.2d.

128 Therefore, the respondents cannot prove and did not even
allege that they are prejudiced. Accordingly, the majority
determination in this regard is flawed.

D. Equitable Discretion

129 Even if the majority was correct that the elements of

laches are met here, i1t still has the discretion to reach the

merits. See Wis. Small Bus. United, 393 Wis. 2d 308, 9q12. The

majority claims that the "only just resolution of these claims" is
to use laches to not address the merits of this case. Majority
op., 929. DNot so. Our constitutional responsibility is to analyze
the law and determine if it was followed regardless of whether any
remedy might be available. In this way future elections benefit
from our analysis. Curiously, it is unclear whether there is an
actual majority given the fact that the writer does exercise his
discretion to address the issues—again, a lack of clarity.

9130 This court should address the merits because we should

declare what the law is. The public has serious concerns about

10
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the election and about our election laws. Recent polls suggest
that the American public, regardless of party affiliation, has
serious questions about the integrity of the November 2020
election.®* Our court has an opportunity to analyze the law and
answer the public's concerns, but it unfortunately declines this
opportunity for clarification.

131 The majority should declare what the law is. Every

single voter in this state is harmed when a vote is cast in

# See Rasmussen Reports, 61% Think Trump Should Concede to
Biden (Nov. 19, 2020) https://www.rasmussenreports.com/
public content/politics/elections/election 2020/61 think trump s
hould concede to biden (finding 47% of those who polled believe
that Democrats stole votes or destroy pro-Trump ballots in several
states to ensure that Biden would win); Politico, National Tracking
Poll, Project 201133 (Nov. 6-9, 2020),
https://www.politico.com/£/21d=00000175-b306-dlda-a775-
bb6691050000 (finding 34% of those polled believed the election
was not free and fair),; Jill Darling et al., USC Dornsife Daybreak
Poll Topline at 14 (Nov. 19, 2020), Post-Election Poll UAS318,
https://dornsife-center-for-political-future.usc.edu/past-polls-
collection/2020-polling/ (finding that those polled are only 58%
confident that all votes in the election were accurately counted);
R. Michael Alvarez, et al., Voter Confidence in the 2020
Presidential Election: Nationwide Survey Results (Nov. 19, 2020),
The Caltech/MIT Voting Technology Project Monitoring the Election,
2020 Presidential Election Survey Reports & Briefs,
https://monitoringtheelection.us/2020-survey (finding 39% of
those polled are not confident that votes nationally were counted
as the voter intended); Yimeng Li, Perceptions of Election or Voter
Fraud in the 2020 Presidential Election: Nationwide Survey Results
(Nov. 23, 2020), The Caltech/MIT Voting Technology Project
Monitoring the Election, 2020 Presidential Election Survey Reports
& Briefs, https://monitoringtheelection.us/2020-survey (finding
between 29% and 34% of those polled believe voter fraud occurs);
Sharp Divisions on Vote Counts, as Biden Gets High Marks for His
Post-Election Conduct, Pew Research Center, U.S. Politics & Policy
(Nov. 20, 2020), https://www.pewresearch.org/politics/
2020/11/20/sharp-divisions-on-vote-counts-as-biden-gets-high-
marks-for-his-post-election-conduct/ (finding that 41% of hose
polled believe the elections were run and administered not well).
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contravention of the statutes. See Wis. Stat. § 6.84(1). This
court should conduct a rigorous analysis, and determine whether
the law was followed.

132 To counter these clear equities counseling us to reach
the merits, the majority nonetheless seemingly declines the

opportunity in favor of a self-divined rule which would make it

nearly impossible to know when and how such a claim could be made.

The majority asserts that "[flJailure to [raise these claims
earlier] affects everyone, causing needless litigation and
undermining confidence in the election results. It also puts
courts in a difficult spot. Interpreting complicated election

statutes in days is not consistent with best judicial practices."
Majority op., 930. A claim post-recount is always going to be
tight on timing.

133 Under the majority's new rule, a candidate will have to
monitor all election-related guidance, actions, and decisions of
not only the Wisconsin Elections Commission, but of the 1,850
municipal clerks who administer the election at the local level.
And that is just in one state! 1Instead of persuading the people
of Wisconsin through campaigning, the candidate must expend
precious resources monitoring, challenging, and litigating any
potential election-related issue hoping that a court might act on
an issue that may very well not be ripe. Moreover, it would be
nonsensical for a candidate, or worse, a disenfranchised voter, to
challenge an election law. Thus, the majority's new rule does not
prevent "needless litigation"; it spawns it in the form of

preventative lawsuits to address any possible infraction of our
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election laws. We have the opportunity to answer important legal
questions now and should do so.

134 Similarly, the majority claims by not analyzing the law
it is bolstering public confidence. I disagree. As explained,
the American public has serious questions about the previous
election. See supra, 923 n.4. Instead of addressing these serious
questions, the majority balks and says some other party can bring
a suit at a later date. See majority op., 931 n.1ll. Lawsuits are
expensive and time-consuming and require that the person bringing
one has a claim. These issues are presented here before us today.
If they are important enough to answer at a later date, they are
important to answer in this pending lawsuit today. Addressing the
merits of this case would bolster confidence in this election and
future elections. Even if the court does not conclude that relief
should be granted, this lawsuit is the opportunity to declare what
the law is—which is our constitutional duty—and will help the
public have confidence in the election that Jjust occurred and
confidence in future elections. An opinion of this court on the
merits would prevent any illegal or impermissible actions of
election officials going forward. See Roggensack, C.J., dissent,
supra; Rebecca Grassl Bradley, J., dissent, infra. Accordingly,
I fail to see how addressing the merits in this case would
undermine confidence in the election results. If anything,
addressing the merits will reassure the people of Wisconsin and
our nation that our elections comport with the law and to the

extent that the legislature might need to act, it is clear where
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the law might be that needs correction. The court's indecision
creates less, not more clarity.

135 The majority's decision not to address the merits
suffers from an even more insidious flaw—it places the will of
this court and the will of the Wisconsin Elections Commission above
the express intent of the legislature. The majority uses the
potential remedy, striking votes, as an equitable reason to deny
this case. Majority op., 931. But the majority ignores that the

legislature specifically set forth a remedy that absentee ballots

cast in contravention of the statute not be counted. See Wis.
Stat. § 6.84(2). When the law is not followed, the counting of
illegal ballots effectively disenfranchises voters. This past

election, absentee voting was at an extraordinarily high level.>
Perhaps this is why it mattered more now than ever that the law be
followed. Also this might explain why the process has not been
objected to before in the form of a lawsuit like this one. The
majority gives virtually no consideration to this fact.

136 Despite the fact that the majority relies on laches to
not declare the law in nearly all respects of the challenges
raised, it nonetheless segregates out the indefinitely confined
voter claim to analyze. Notably absent is any explanation why
this claim is not treated like the other challenges.

137 Therefore, the majority's application of laches here is
unfortunate and doomed to create chaos, uncertainty, undermine

confidence and spawn needless litigation. Instead of declaring

5> In 2016, 830,763 electors voted using absentee ballots. 1In
2020, 1,957,514 electors voted using absentee ballots.

14
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what the law is, the majority is legislating its preferred policy.
It disenfranchises those that followed the law in favor of those
who acted in contravention to it. This is not the rule of law; it
is the rule of judicial activism through inaction.
ITT. CONCLUSION

138 As I would not apply laches in the case at issue and
instead would analyze the statutes and available remedies as well
as the actions of the Wisconsin Elections Commission, I
respectfully dissent.

9139 I am authorized to state that Chief Justice PATIENCE
DRAKE ROGGENSACK and Justice REBECCA GRASSL BRADLEY Jjoin this

dissent.
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140 REBECCA GRASSL BRADLEY, J. (dissenting). Once again,
the majority of the Wisconsin Supreme Court wields the
discretionary doctrine of laches as a mechanism to avoid answering
questions of law the people of Wisconsin elected us to decide.
Although nothing in the law compels its application, this majority
routinely hides behind laches in election law cases no matter when
a party asserts its claims. Whether election officials complied
with Wisconsin law in administering the November 3, 2020 election
is of fundamental importance to the voters, who should be able to
rely on the advice they are given when casting their ballots.
Rather than fulfilling its duty to say what the law is, a majority
of this court unconstitutionally converts the Wisconsin Elections
Commission's mere advice into governing "law," thereby supplanting
the actual election laws enacted by the people's elected
representatives 1n the legislature and defying the will of
Wisconsin's citizens. When the state's highest court refuses to
uphold the law, and stands by while an unelected body of six
commissioners rewrites it, our system of representative government
is subverted.

I

141 In Wisconsin, we have a constitution, and 1t reigns
supreme in this state. "By section 1 of article 4 the power of
the state to deal with elections except as limited Dby the
Constitution is vested in the senate and assembly to be exercised

under the provisions of the Constitution; therefore the power to

prescribe the manner of conducting elections is clearly within the

province of the Legislature." State v. Kohler, 200 Wis. 518, 228
N.W. 895, 906 (1930) (emphasis added). The Wisconsin Elections
1
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Commission (WEC) possesses no authority to prescribe the manner of
conducting elections; rather, this legislatively-created body is

supposed to administer and enforce Wisconsin's election laws. Wis.

Stat. §§ 5.05(1) and (2m). While WEC may not create any law, it
may "[plromulgate rules under ch. 227 . . . for the purpose of

interpreting or implementing the laws regulating the conduct of

elections . . . ." Wis. Stat. § 5.05(1) (f) (emphasis added). It
is undisputed that the advice rendered by WEC was not promulgated
by rule but took the form of guidance. "A guidance document does
not have the force of law." Wis. Stat. § 227.112(3). WEC's
guidance documents are merely "communications about the law—they

are not the law itself." Serv. Employees Int'l Union, Local 1 wv.

Vos, 2020 WI 67, 9102, 393 Wis. 2d 38, 946 N.W.2d 35. The majority
casts aside this black letter law, choosing to apply the majority's
subjective concept of "equity" in order to reach the outcome it
desires.! In doing so, the majority commits grave error by
according WEC guidance the force of law.

142 Chapters 5 through 12 of the Wisconsin Statutes contain
the state's enacted election laws. Section 5.01(1) states that
"[e]lxcept as otherwise provided, chs. 5 to 12 shall be construed
to give effect to the will of the electors, 1if that can be
ascertained from the proceedings, notwithstanding informality or

failure to fully comply with some of their provisions." This

I During oral arguments in this case, Justice Jill J. Karofsky
made the following statement (among others) to the President's
attorney: "You want us to overturn this election so that your
king can stay in power, and that is so un-American."” When a
justice displays such overt political Dbias, the public's
confidence in the integrity and impartiality of the judiciary is
destroyed.
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substantial compliance provision does not apply to absentee

balloting procedures, however: "Notwithstanding s. 5.01(1), with

respect to matters relating to the absentee ballot process,

ss. 6.86, 6.87(3) to (7) and 9.01(1) (b)2. and 4. shall be construed

as mandatory. Ballots cast in contravention of the procedures

specified in those provisions may not be counted. Ballots counted

in contravention of the procedures specified in those provisions

may not be included in the certified result of any election." Wis.

Stat. § 6.84(2) (emphasis added).

143 "Section 6.84(2)'s strict construction requirement,
applicable to statutes relating to the absentee ballot process, is
consistent with the guarded attitude with which the legislature

views that process." Lee v. Paulson, 2001 WI App 19, q997-8, 241

Wis. 2d 38, 623 N.W.2d 577. The legislature expressed its "guarded
attitude" toward absentee balloting in no uncertain terms, drawing
a sharp distinction between ballots cast in person versus those

cast absentee: "The legislature finds that wvoting is a

constitutional right, the vigorous exercise of which should be

strongly encouraged. In contrast, voting by absentee ballot is a

privilege exercised wholly outside the traditional safeguards of

the polling place. The legislature finds that the privilege of

voting by absentee ballot must be carefully regulated to prevent

the potential for fraud or abuse; to prevent overzealous

solicitation of absent electors who may prefer not to participate
in an election; to prevent undue influence on an absent elector to

vote for or against a candidate or to cast a particular vote in a

referendum; or other similar abuses." Wis. Stat. § 6.84(1)
(emphasis added) . While the ascertainable will of the election-
3
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day voter may prevail over a "failure to fully comply" with "some
of" the provisions governing conventional voting (§ 5.01), any
"[blallots cast in contravention of" the law's absentee balloting
procedures "may not be counted." Wis. Stat. § 6.84(2). This court
has long recognized that in applying Wisconsin's election laws,
"an act done in violation of a mandatory provision is wvoid."

Sommerfeld v. Bd. of Canvassers of City of St. Francis, 269 Wis.

299, 303, 69 N.W.2d 235 (1955) (emphasis added) (citation omitted).

144 In order "to prevent the potential for fraud or abuse"
associated with absentee voting, the legislature requires the laws
governing the absentee balloting process to be followed. Wis.
Stat. § 6.84(1). If an absentee ballot is cast "in contravention"
of the absentee balloting procedures, it "may not be counted."
Wis. Stat. § 6.84(2). If an absentee ballot 1is counted "in
contravention" of the absentee balloting procedures, it "may not
be included in the certified result of any election." Id. Long
ago, this court understood that "we are obliged to conclude that
if absentee ballots are improperly delivered in contravention of
[Wisconsin's statutes], the Board of Canvassers 1s under duty to
invalidate and not include such ballots in the total count, whether

they are challenged at the election, or not." Olson v. Lindberg,

2 Wis. 2d 229, 238, 85 N.W.2d 775 (1957) (emphasis added).
Accordingly, if absentee ballots were counted in contravention of
the law, the people of Wisconsin, through their elected
representatives, have commanded the board(s) of canvassers to
exclude those absentee ballots from the total count, independent
of any legal challenge an aggrieved candidate may (or may not)

bring.
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145 The majority carelessly accuses the President of asking
this court to "disenfranchise" voters. Majority op., 927; Justices
Rebecca Frank Dallet's and Jill J. Karofsky's concurrence, 933.
In the election context, "disenfranchise" means to deny a voter
the right to vote.? Under Article III, Section 1 of the Wisconsin
Constitution, "[e]lvery United States citizen age 18 or older who
is a resident of an election district in this state is a qualified
elector of that district." This court possesses no authority to
remove any qualified elector's constitutionally-protected right to
vote. But it is not "disenfranchisement" to uphold the law. "It
is true that the right of a qualified elector to cast his ballot
for the person of his choice cannot be destroyed or substantially
impaired. However, the legislature has the constitutional power
to say how, when and where his ballot shall be cast . . . ." State

ex rel. Frederick v. Zimmerman, 254 Wis. 600, 613, 37 N.W.2d 472,

37 N.w.2d 473, 480 (1949) . And the Jjudiciary has the
constitutional responsibility to say whether a ballot was cast in
accordance with the law prescribed by the people's
representatives.

146 Each of the President's 1legal claims challenge the
counting of certain absentee ballots, which the President argues
were cast in contravention of the Wisconsin Statutes. The majority
misconstrues Wisconsin law in asserting that "[t]hese issues could
have been brought weeks, months, or even years earlier." Majority

op., 9I30. Section 9.01(11) of the Wisconsin Statutes provides

2 Disenfranchise: "To deprive (someone) of a right, esp. the
right to vote; to prevent (a person or group of people) from having
the right to vote. — Also termed disfranchise." Disenfranchise,
Black's Law Dictionary (11lth ed. 2019).

5
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that "[t]lhis section constitutes the exclusive judicial remedy for
testing the right to hold an elective office as the result of an
alleged irregularity, defect or mistake committed during the
voting or canvassing process." Only a "candidate voted for at any
election who 1is an aggrieved party" may bring an action under
Chapter 9. Wis. Stat. § 9.01(1) (a). Surely the majority
understands the absurdity of suggesting that the President should
have filed a lawsuit in 2016 or anytime thereafter. Why would he?
He was not "an aggrieved party"—he won. Obviously, the President
could not have challenged any "irregularity, defect or mistake
committed during the voting or canvassing process" related to the
November 3, 2020 election until that election occurred.

147 The respondents recognize that under Chapter 9, the
"purpose of a recount . . . is to ensure that the voters, clerks
and boards of canvassers followed the rules in place at the time
of the election."” Misunderstanding what the governing rules
actually are, the respondents argue that having this court declare
the law at this point would "retroactively change the rules" after
the election. Justice Brian Hagedorn embraces this argument, using
a misapplied football metaphor that betrays the majority's
contempt for the law: "the [President's] campaign is challenging
the rulebook adopted before the season began.”" Majority op., 932.
Justices Rebecca Frank Dallet and Jill J. Karofsky endorse the
idea that this court should genuflect before "the rules that were
in place at the time." Justices Dallet's and Karofsky's
concurrence, 934. How astonishing that four Jjustices of the
Wisconsin Supreme Court must be reminded that it is THE LAW that
constitutes "the rulebook" for any election—not WEC guidance—

6
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and election officials are bound to follow the law, if we are to
be governed by the rule of law, and not of men.

148 As the foundation for one of the President's claims,
Wis. Stat. § 6.87(6d) provides that "[i]f a certificate is missing
the address of a witness, the ballot may not be counted." The
only statutorily-prescribed means to correct that error is for the
clerk to "return the ballot to the elector, inside the sealed
envelope when an envelope is received, together with a new envelope
if necessary, whenever time permits the elector to correct the
defect and return the ballot within the period authorized." Wis.
Stat. § 6.87(9). Contrary to Wisconsin law, WEC guidance says
"the clerk should attempt to resolve any missing witness address
information prior to Election Day if possible, and this can be
done through reliable information (personal knowledge, voter
registration information, through a phone call with the voter or
witness)."3 WEC's "Election Administration Manual for Wisconsin
Municipal Clerks" erroneously provides that "[c]lerks may add a
missing witness address using whatever means are available. Clerks
should initial next to the added witness address."4 Nothing in
the election law statutes permits a clerk to alter witness address
information. WEC's guidance in this regard does not administer or

enforce the law; it flouts it.

3 Memorandum from Meagan Wolfe to Wisconsin County and
Municipal Clerks (Oct. 19, 2020), at
https://elections.wi.gov/sites/elections.wi.gov/files/2020-
10/Spoiling%20Ballot%20Memo%2010.2020.pdf.

4 Wisconsin Elections Commission, Election Administration
Manual for Wisconsin Municipal Clerks (Sept. 2020), at
https://elections.wi.gov/sites/elections.wi.gov/files/2020-
10/Election%20Administration%$20Manual%20%282020-09%29.pdf.

7
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IT
149 Under the Wisconsin Constitution, "all governmental
power derives 'from the consent of the governed' and government
officials may act only within the confines of the authority the

people give them. Wis. Const. art. I, § 1." Wis. Legislature v.

Palm, 2020 WI 42, q66, 391 Wis. 2d 497, 942 N.W.2d 900 (Rebecca
Grassl Bradley, J., concurring). The confines of the authority
statutorily conferred on the WEC 1limit its function to
administering and enforcing the law, not making it. The Founders

designed our "republic to be a government of laws, and not of

men . . . bound by fixed laws, which the people have a voice in

making, and a right to defend." John Adams, Novanglus: A History

of the Dispute with America, from Its Origin, in 1754, to the

Present Time, in Revolutionary Writings of John Adams (C. Bradley

Thompson ed. 2000) (emphasis in original). Allowing any person,
or unelected commission of six, to be "bound by no law or
limitation but his own will" defies the will of the people. Id.

150 The judiciary is constitutionally compelled to safeguard
the will of the people by interpreting and applying the laws duly
enacted by the people's representatives in the legislature. "A
democratic state must therefore have the power to . . . prevent
all those practices which tend to subvert the electorate and
substitute for a government of the people, by the people and for
the people, a government guided in the interest of those who seek

to pervert it." State v. Kohler, 200 wis. 518, 228 N.W. 895, 905

(1930). The majority's abdication of its judicial duty to apply

the election laws of this state rather than the WEC's "rulebook"
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precludes any legislative recourse short of abolishing the WEC
altogether.

151 While some will either commend or condemn the court's
decision in this case based upon its impact on their preferred
candidate, the importance of this case transcends the results of
this particular election. "A correct solution of the questions
presented 1is of far greater importance than the personal or
political fortunes of any candidate, incumbent, group, faction or
party. We are dealing here with laws which operate in the
political field—a field from which courts are inclined to hold
aloof—a field with respect to which the power of the Legislature
is primary and 1is limited only by the Constitution itself." Id.
The majority's decision fails to recognize the primacy of the
legislative power to prescribe the rules governing the privilege
of absentee voting. Instead, the majority empowers the WEC to
continue creating "the rulebook" for elections, in derogation of
enacted law.

152 "The purity and integrity of elections is a matter of
such prime importance, and affects so many important interests,
that the courts ought never to hesitate, when the opportunity is
offered, to test them by the strictest legal standards." State v.
Conness, 106 Wis. 425, 82 N.W. 288, 289 (1900). Instead of
determining whether the November 3, 2020 election was conducted in
accordance with the legal standards governing it, the majority
denies the citizens of Wisconsin any Jjudicial scrutiny of the
election whatsoever. "Elections are the foundation of American
government and their integrity is of such monumental importance
that any threat to their wvalidity should trigger not only our

9
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concern but our prompt action." State ex rel. Zignego v. Wis.

Elec. Comm'n, 2020AP123-W (S. Ct. Order issued June 1, 2020

(Rebecca Grassl Bradley, J., dissenting)). The majority instead
belittles the President's claims of law violations as merely
"technical issues that arise 1in the administration of every
election.”" Majority op., 931. The people of Wisconsin deserve a
court that respects the laws that govern us, rather than treating
them with such indifference.

153 "Confidence in the integrity of our electoral processes
is essential to the functioning of our participatory democracy."

Purcell v. Gonzalez, 549 U.S. 1, 4 (2006). The majority takes a

pass on resolving the important questions presented Dby the
petitioners in this case, thereby undermining the public's
confidence in the integrity of Wisconsin's electoral processes not
only during this election, but in every future election.
Alarmingly, the court's inaction also signals to the WEC that it
may continue to administer elections in whatever manner it chooses,
knowing that the court has repeatedly declined to scrutinize its
conduct. Regardless of whether WEC's actions affect election
outcomes, the integrity of every election will be tarnished by the
public's mistrust until the Wisconsin Supreme Court accepts its
responsibility to declare what the election laws say.
"Only . . . the supreme court can provide the necessary clarity to
guide all election officials in this state on how to conform their

procedures to the law" going forward. State ex rel. Zignego v.

Wis. Elec. Comm'n, 2020AP123-W (S. Ct. Order issued January 13,

2020 (Rebecca Grassl Bradley, J., dissenting)).

10
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154 This case represents only the majority's latest evasion
of a substantive decision on an election law controversy.?> While
the United States Supreme Court has recognized that "a state
indisputably has a compelling interest in preserving the integrity

of its election process[,]" Burson v. Freeman, 504 U.S. 191, 199

(1992), the majority of this court repeatedly demonstrates a lack
of any interest in doing so, offering purely discretionary excuses
like laches, or no reasoning at all. This year, the majority in

Hawkins v. WEC declined to hear a claim that the WEC unlawfully

kept the Green Party's candidates for President and Vice President
off of the ballot, ostensibly Dbecause the majority felt the
candidates' claims were brought "too late."® But when litigants
have filed cases involving wvoting rights well 1in advance of
Wisconsin elections, the court has "take[n] a pass" on those as
well, thereby unfailingly and "irreparably den[ying] the citizens
of Wisconsin a timely resolution of issues that impact voter rights

and the integrity of our elections."” State ex rel. Zignego V.

Wis. Elec. Comm'n, 2020AP123-W (S. Ct. Order issued January 13,

°> Hawkins v. WEC, 2020 WI 75, 9984, 86, 393 Wis. 2d 629, 948
N.W.2d 877 (Rebecca Grassl Bradley, J., dissenting) ("The majority
upholds the Wisconsin Elections Commission's violation of
Wisconsin law, which irrefutably entitles Howie Hawkins and Angela
Walker to appear on Wisconsin's November 2020 general election
ballot as candidates for President and Vice President of the United
States . . . . In dodging its responsibility to uphold the rule
of law, the majority ratifies a grave threat to our republic,
suppresses the wvotes of Wisconsin citizens, irreparably impairs
the 1integrity of Wisconsin's elections, and undermines the
confidence of American citizens in the outcome of a presidential
election.").

6 Hawkins wv. Wis. Elec. Comm'n, 2020 WwWI 75, 95, 393
Wis. 2d 629, 948 N.W.2d 877 (denying the petition for leave to
commence an original action).

11
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2020 (Rebecca Grassl Bradley, J., dissenting)). Having neglected
to identify any principles guiding its decisions, the majority
leaves Wisconsin's voters and candidates guessing as to when,
exactly, they should file their cases in order for the majority to
deem them worthy of the court's consideration on the merits.

155 The consequence of the majority operating by whim rather
than law 1is to leave the interpretation of multiple election
statutes in flux—or worse yet, in the hands of the unelected
members of the WEC. "To be free is to live under a government by
law . . . . Miserable is the condition of individuals, danger is
the condition of the state, if there is no certain law, or, which

is the same thing, no certain administration of the law[.]"

Judgment in Rex v. Shipley, 21 St Tr 847 (K.B. 1784) (Lord

Mansfield presiding) (emphasis added). The Wisconsin Supreme
Court has an institutional responsibility to interpret law—mnot
for the benefit of particular litigants, but for citizens we were
elected to serve. Justice for the people of Wisconsin means
ensuring the integrity of Wisconsin's elections. A majority of
this court disregards its duty to the people of Wisconsin, denying

them justice.

156 "This great source of free government, popular election,
should be perfectly pure." Alexander Hamilton, Speech at New York

Ratifying Convention (June 21, 1788), in Debates on the Federal

Constitution 257 (J. Elliot ed. 1876). The majority's failure to

act leaves an indelible stain on our most recent election. It
will also profoundly and perhaps irreparably impact all local,
statewide, and national elections going forward, with grave

12
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consequence to the State of Wisconsin and significant harm to the
rule of law. Petitioners assert troubling allegations of
noncompliance with Wisconsin's election laws by public officials
on whom the voters rely to ensure free and fair elections. It 1is
our solemn judicial duty to say what the law is. The majority's
failure to discharge its duty perpetuates violations of the law by
those entrusted to administer it. I dissent.

9157 I am authorized to state that Chief Justice PATIENCE
DRAKE ROGGENSACK and Justice ANNETTE KINGSLAND ZIEGLER join this

dissent.
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and notify the sender that you received this message in error. No permission is given for persons
other than the intended recipient(s) to read or disclose the contents of this message.

From: George Burnett '@@jlaw.com>

Sent: Monday, December 14, 2020 10:04 AM

To: Joseph L Olson -@michaelbest.com>; Judge Troupis _@gmail.com>; Kurt A.
Goehre )|cojlaw.com>; Kenneth Chesebro msn.com>; Stewart Karge
Dgmail.com>; Joe Voiland < )yahoo.com>

Subject: Jefferson

Court just released decision in this case

Sent from my iPhone

Email Disclaimer
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The information contained in this communication may be confidential, is intended only for
the use of the recipient(s) named above, and may be legally privileged. If the reader of this
message is not the intended recipient, you are hereby notified that any dissemination,
distribution, or copying of this communication, or any of its contents, is strictly prohibited. If
you have received this communication in error, please return it to the sender immediately and
delete the original message and any copy of it from your computer system. If you have any
questions concerning this message, please contact the sender.

This email has been scanned for spam and viruses by Proofpoint Essentials. Click here to
report this email as spam.
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1/16/24, 2:45 PM

SUBJECT: TROUPIS STATEMENT ON SCOW DECISION / MONDAY, 3:57 P

FROM: mail.com
TO: gmail.com>, _<-@h0tmail.c0m>

DATE: 12/14/2020 16:00

STATEMENT OF JAMES TROUPIS, LEAD COUNSEL
WISCONSIN TRUMP CAMPAIGN
December 14, 2020

We are disappointed in the Wisconsin Supreme Court’s decision - as should all
people who are concerned about transparency and legal votes being counted in an
election.

Regrettably, the Supreme Court majority avoided answering the most critical
questions about the integrity of the November 3 election. The Court left unanswered
concerns about whether, in this election and in future elections, absentee votes will
be counted when they fail to comply with Wisconsin statutes. As the Chief Justice
noted, those problems “will be repeated again and again, until this court has the
courage to correct them.’

It’s also a penalty to the millions of our fellow Wisconsinites who followed the
rules. Over three million people who voted by the rules will have their votes diluted
by 200,000 who did not.

We would also note the court’s decision was very narrow, 4-3, and the opinion of the
three dissenting justices were very specific and pointed in their analysis of the court’s
decision to overlook state law.

This court decision should also be a message to the legislature: the current specific,
statutory language must be rewritten so unelected bureaucrats and courts cannot twist

state law to it’s will.

We are considering additional legal steps and will make an announcement when
appropriate.

-end -

-30 -

Sent from Yahoo Mail for iPad
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SUBJECT: Fwd: Mailing the Packages from Monday's Meeting
FROM: Kenneth Chesebro msn.com>

TO: Judge Troupis gmail.com>, Brian Schimming ”yahoo.com>
DATE: 12/15/2020 15:34

Get Outlook for i0S

From: Kenneth Chesebro _@msn.com>
Sent: Tuesday, December 15, 2020 3:33:01 PM

To: Charles Nichols <-@wisgop.org>; Mark Jefferson -@Wisgop.org>
Subject: Re: Mailing the Packages from Monday's Meeting

Perfect!!

Get Outlook for i0S

From: Charles Nichols <-@wisgop.org>

Sent: Tuesday, December 15, 2020 3:30:23 PM

To: Mark Jefferson <-@wisgop.org>; Kenneth Chesebro _@msn.com>

Subject: RE: Mailing the Packages from Monday's Meeting

Hey Ken,

Attached is the digital copy of materials we are mailing out per your and Terrill’s instructions. | have everything packaged
up and ready to send once you give the go ahead. If it’s easier to chat on the phone, my cell is 608-515-5181.

Thanks,
Chaz

From: Ryan Terrill <-@gop.com>

Sent: Tuesday, December 15, 2020 3:20 PM

To: Andrew Hitt wisgop.org>; Mark Jefferson
Cc: Kenneth Chesebro msn.com>; Mike Roman
donaldtrump.com>;
gop.com>; wisgop.org>
Subject: RE: Mailing the Packages from Monday's Meeting

wisgop.org>; Charles Nichols <-@wisgop.org>

donaldtrump.com>; G. Michael Brown
gop.com>; Andrew lverson - Political

+ Chaz

From: Ryan Terrill

Sent: Tuesday, December 15, 2020 1:35 PM

To: 'Andrew Hitt' .@LIS op.org>; Mark Jefferson

Cc: 'Kenneth Chesebro' msn.com>; 'Mike Roman'

donaldtrump.com>;
(@gop.com>;

Subject: Mailing the Packages from Monday's Meeting

donaldtrump.com>; 'G. Michael Brown'
@gop.com>; 'Andrew Iverson - Political'

Team,

The purpose of this email is to finalize the mailing of the documents for President Trump’s Wisconsin electors.
Along with Kenneth Chesebro’s detailed instructions, here are additional instructions for our team in

Wisconsin:
TROUPIS 009232
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1/16/24, 2:45 PM

¢ [f possible, please have a staff member scan and send to the a digital copy of the package you will be
mailing for Kenneth'’s brief review

e For the return address, please use an address for the Chairperson of the Electoral College of
Wisconsin, i.e. Chairman Andrew Hitt.

e For the 2 packages going to the President of the Senate, it must be two sealed inner envelopes. (For
the 2 packages going to the Archivist, this can be the same approach or one sealed inner envelope is
fine.)

If the team in WI has any questions for the group (or if Kenneth has any further instructions), | am CC’ing
everyone here to keep us in synch.

One more thing: Thank you to everyone who has worked on this project, especially Chairman Hitt and Mark
Jefferson.

Yours,

Ryan
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1/16/24, 2:45 PM

SUBJECT: Memo on Indefinitely Confined
FROM: Judge Troupis gmail.com>
TO: Kenneth Chesebro msn.com>

DATE: 12/18/2020 10:45
ATTACHMENTS (20201218-104505-0003477): "Document 26.docx"

Ken,
Attached is the brief memo on law and the examples we cited.

jim
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Privileged Attorney Client Memorandum
Indefinitely Confined Abuse in Wisconsin

Indefinitely confined status in Wisconsin is a precise designation intended for a small subset of
individuals who are “elderly, infirm or disabled and indefinitely confined” Wis. Stat. § 6.85(2)(a). Once
the status is claimed, the individual claiming that status automatically receives an absentee ballot for
each election and may return that ballot with providing otherwise required identification. It is a unique
and narrowly tailored provision of Wisconsin’s election law as the absence of identification provides an
obvious opportunity for fraud and abuse.

Citing the Governor’s Covid rules as a justification, the County Clerk’s for Dane and Milwaukee
Counties issued public statements expressly approving the use of this “no identification required” status
for virtually everyone. The Wisconsin Supreme Court ultimately held those statements were wrong, but
in the meantime 28,395 persons claimed the status in Dane and Milwaukee Counties and voted without
providing identification. It is important to recognize, that the clerks of those counties were required by
law to remove every person for which there is “reliable information that [the]. . . elector no longer
qualifies for the service.” Wis. Stat. 8 6.86(2)(b). There is no evidence that a single person was ever
removed by the Dane and Milwaukee County Clerks prior to the November 3 Presidential election.

Individuals too are obligated to take action to remove themselves from indefinitely confined
status once they no longer qualify. As the statutes notes, “[i]f any elector is no longer indefinitely
confined, the elector shall so notify the municipal clerk.” Wis. Stat. § 6.86(2)(a). Those who claim the
status improperly can face criminal penalties. To date, no action has been taken against any of the Dane
and Milwaukee County electors claiming the status in the November 3 election.

The record of the Trump recount includes multiple examples of individuals who claimed to be
indefinitely confined, voted without identification and yet certainly did not appear to qualify as photos
demonstrated they: attended weddings; went to work and posted “I’m a Nurse, I cannot stay home”;
participated in protests and made videos of the protests in downtown Madison; spray painted murals on
State Street in Madison; and celebrated a birthday with outside photos at the Capitol.(December 1, 2020
Appendix filed in Wisconsin Supreme Court, pp. 242-258 (Affidavit of Kyle J. Hudson dated
11/25/2020)) Of course there were many other reports of individuals who abused this status. (Dan
O’Donnell stories etc.)

HHHHHHH
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1/16/24, 2:47 PM

SUBJECT: Reminder

FROM: Judge Troupis gmail.com>
TO: Kenneth Chesebro msn.com>

DATE: 12/18/2020 10:46

Ken,

Just a reminder: Reince was very explicit in his admonition that nothing about our meeting with the President
can be shared with anyone. The political cross-currents are deep and fast and neither you or I have any ability to
swim through them.

Jim
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1/16/24, 2:47 PM
SUBJECT: Re: Reminder

FROM: Kenneth Chesebro msn.com>
TO: Judge Troupis gmail.com>

DATE: 12/18/2020 10:49

Yeah, that was crystal clear. | haven’t even mentioned that we went to Washington, as I don’t know if that is
widely known. I don’t pretend to know what is really going on!

Get Outlook for i0S

From: Judge Troupis _@gmail.com>

Sent: Friday, December 18, 2020 11:46:56 AM
To: Kenneth Chesebro msn.com>
Subject: Reminder

Ken,

Just a reminder: Reince was very explicit in his admonition that nothing about our meeting with the President
can be shared with anyone. The political cross-currents are deep and fast and neither you or I have any ability to
swim through them.

Jim
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1/16/24, 2:49 PM

SUBJECT: Copy of Mar. 31 SCOW "indefinitely confined" order
FROM: Kenneth Chesebro
TO: Judge Troupis
CC: Rod Wittstadt
DATE: 12/20/2020 22:01

Hi, Rod, who's working on a memo for the national campaign staff, urgently needs a copy of the March 31
order.

https://www.courthousenews.com/wisconsin-supreme-court-orders-county-clerk-to-follow-absentee-voter-id-

_,
=
I}
n

Top Wisconsin Court Sides With Republicans
on ID Rules for Absentee Voters -
Courthouse News Service

MADISON, Wis. (CN) — A liberal-leaning county must stop
advising voters that they need not present photo ID to cast
absentee ballots, the Wisconsin Supreme Court ruled Tuesday —
a win for state Republicans one week ahead of a primary election
thrown into chaos by the Covid-19 pandemic.

| can't find it online.
Hope you can send it to him.

Ken
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1/16/24, 2:51 PM

SUBJECT: Re: Update

FROM: Kenneth Chesebro <_@msn.com>
TO: Bruce Marks mslegal.com>, Judge Troupis
CC: Joe Olson michaelbest.com>, George Burnett

chapman.edu>
DATE: 12/26/2020 17:57

gmail.com>

Icojlaw.com>, 'mchapman.edu"

Hi,

On logistics, I'm doing everything camera ready, in booklet format, so all the printer would have to do is print
out the PDF and assemble the documents.

On Georgia, | think having that in play on a Supreme Court filing could be critical. Even if the Dec. 4 lawsuit is
substantively a stretch, the fact that the courts ignored it and didn't even assign a judge could play powerfully
in Congress on January 6, particularly because Georgia is first alphabetically of the 3 key states.

There are a variety of ways Pence could play this on January 6, from very proactive to very deferential, and |
don't pretend to be able to guess at all the factors in play, but if no due process was given on the Georgia
lawsuit, and if at least arguably the Georgia statutes on post-election challenges gave Trump a right to a
hearing on the merits of that lawsuit, then there's an arguable Article Il violation, and hopefully there's a
procedural way to get that before the Court in the next few days.

If Georgia is pending before the Supreme Court on January 6, a fairly boss move would be for Pence, when he
gets to Georgia, to simply decline to open any of the Georgia envelopes.

The rationale? Congress shouldn't consider electoral returns currently under review by the Court, to avoid
mooting them. Similarly, he could decline to open the envelopes for Pennsylvania and Wisconsin on the same
basis. This would effectively force the Court to act on the petitions.

And it wouldn't be a bad excuse for delay. If the Supreme Court wants to refuse to intervene in legal issues
relating to the count, fine, but it shouldn't just do nothing while the electoral count proceeds -- it should be
forced to rule up or down. And only a delay on resolving the contested states can force its hand.

Another way Pence could achieve delay would be to open the Georgia envelopes, but then, while presiding
over the Senate, recognize as the first Senator speaking a senator, perhaps Cruz, who is willing to stage a
filibuster -- Pence could take the position that the Electoral Count Act's limit of 5 minutes per Senator isn't
constitutionally valid and displacing the normal, standing rules for debate.

Obviously the discussion of such tactical options is highly confidential. But the point is that Trump and Pence
have procedural options available to them starting January 6 that might create additional delay, and also might
put pressure on the Court to act.

| would love to know more about the Georgia filing that was never acted on.

Ken

From: Bruce Marks <-@ms|egal.com>

Sent: Saturday, December 26, 2020 3:50 PM
To: Judge Troupis _@gmail.com>

TROUPIS 009239
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1/16/24, 2:51 PM

Cc: Kenneth Chesebro msn.com>; Joe Olson <-@michaelbest.com>; George Burnett
<.@Icojlaw.com>; chapman.edu <-@chapman.edu>

Subject: RE: Update
Judge, that sounds very promising.
7th

Bill bock circulated a memo today with his thoughts on the 7™ circuit suit which I
thought was very promising. I sent him some comments on the questions.

I’ve copied Professor Eastman, whose strategic thoughts will be helpful once you have a
draft to circulate. Further, professor eastman has a printer who might be quicker than counsel
press. He’ll circulate those details.

Also, I think bill and you will want to do motions to consolidate and expedite your
petitions, and we might want to further consolidate with Pennsylvania. Perhaps Professor
Eastman can advise on the procedure.

One other important point: I have suggested that the Trump Georgia campaign file a suit
similar to the Wisconsin federal suit alleging the election failed under 3 usc 2 because the
Georgia courts have failed to even appoint a judge to hear it, even though it was filed on
December 4, and seeking that the legislature appoint the electors — the exact relief that the 7th
Circuit held was available. If the injunction is denied, this is an appealable order, and
Professor Eastman is checking whether cert can be taken from that. I would like to find a
mechanism for the Supreme Court to know that 46 votes are in play — PA, 20; WI, 10: GA, 16;

enough to turn the election.

In my mind, some thought should be given if this could change the approach of the
Senate, 1.e. perhaps to encourage not resolving electors on January 6 if these cases are pending
before Scotus. All of this is uphill, but there seems to be some chance.

Let me know your further thoughts, thanks.

From: Judge Troupis _@gmail.com>

Sent: Saturday, December 26, 2020 3:35 PM

To: Bruce Marks mslegal.com>

Cc: Kenneth Chesebro msn.com>; Joe Olson <_@michae|best.com>; George Burnett
Icojlaw.com>

Subject: Update

Bruce,

We are well on our way to completing the Petition for Cert on the Wi. S. Crt. case. Likely will have something later this
evening or early tomorrow morning for you to read.

We are talking with and working with Bill Bock to coordinate a filing of the Federal and State Cert Petitions. In my view,
the simultaneous filing of both Cert Petitions would be best for the Court's maximum attention and for any
press/campaign/president attention as well.

Our Petition will show Ken, George Burnett and me as the authors. No need for Professor Eastman or others.

TROUPIS 009240
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1/16/24, 2:51 PM

We would ask for your help in the printing, filing and service of the Petition if you can. Let us know if we need to make
other arrangements.

While we may be ready on Monday, the Federal case may take a bit longer. Given that consideration by the S. Crt. is
unlikely before Jan. 6, no matter what day things are filed, for now | am thinking a coordinated filing of both
Tuesday/Wednesday may be the best we can do. We'll see as things come through.

Let us know your thoughts.

JimT.
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1/16/24, 2:51 PM

SUBJECT: Re: Donald J. Trump, et al v. Joseph R. Biden et al.
FROM: Kenneth Chesebro
TO: Customer Service
CC: Judge Troupis
DATE: 12/29/2020 12:30

ATTACHMENTS (20201229-123012-0002645): "image001.png" , "TRUMP v BIDEN -- Appendices --
FINAL.pdf"

wilsonepes.com>, "Olson, Joseph L (13465)" <_@michaelbest.com>
gmail.com>, George Burnett <-@lcoj law.com>

Okay, here is the FINAL of the Appendices

Starts with blue page

Then blank page

Then blank pages inserted as needed on even-numbered pages, so each appendix starts on the right
Then final blank page, on last even numbered page.

Might make sense to start running this.

Will send the PDF of the petition itself soon.

Ken

From: Customer Service .@wilsonepes.com>

Sent: Tuesday, December 29, 2020 1:12 PM

To: Olson, Joseph L (13465 michaelbest.com>; Customer Service wilsonepes.com>

Cc: Judge Troupis gmail.com>; Kenneth Chesebro msn.com>; George Burnett
Icojlaw.com>

Subject: RE: Donald J. Trump, et al v. Joseph R. Biden et al.

Joe,
In reviewing the service list, there are numerous duplicate address(es). The COS reflects 8 parties at (3) briefs each.

Best,
Irene

Wilson-Epes Printing Co., Inc.
Irene Carr

wilsonepes.com
775 H Street N.E.
Washington D.C. 20002

tel:
fax:
www.wilsonepes.com

From: Olson, Joseph L (13465) michaelbest.com>

Sent: Tuesday, December 29, 2020 12:51 PM

To: Customer Service wilsonepes.com>

Cc: Judge Troupis gmail.com>; Kenneth Chesebro _@msn.com>; George Burnett
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1/16/24, 2:51 PM

<.@Icoj|aw.com>

Subject: RE: Donald J. Trump, et al v. Joseph R. Biden et al.

Thank you. We will discuss and get back to you and provide the final petition shortly

Joseph L. Olson
Partner
| michaelbest.com

L Michael Best

Michael Best & Friedrich LLP

From: Customer Service .@wilsonepes.com>

Sent: Tuesday, December 29, 2020 11:41 AM

To: Olson, Joseph L (13465 michaelbest.com>; Customer Service wilsonepes.com>

Cc: Judge Troupis )gmail.com>; Kenneth Chesebro msn.com>; George Burnett
|cojlaw.com>

Subject: RE: Donald J. Trump, et al v. Joseph R. Biden et al.

Joe,

In reviewing your file, per Rule 14.1 (a) The questions presented for review, expressed concisely in relation to the
circumstances of the case, without unnecessary detail. The questions should be short and should not be argumentative
or repetitive. The questions shall be set out on the first page following the cover, and no other information may appear
on that page. The statement of any question presented is deemed to comprise every subsidiary question fairly included
therein. Only the questions set out in the petition, or fairly included therein, will be considered by the Court.
Recommend one page QP (versus 2 page).

Also recommend inserting “Appendices blue sheet divider” following Conclusion p. 33 (preceding Table of Appendices).
See attached Blue Sheet.pdf.

Certificates attached for review, please provide final word count xxxx. Our press dept. on on standy for the Final PDF file.

Best,
Irene

Wilson-Epes Printing Co., Inc
Irene Carr

wilsonepes.com
775 H Street N.E.
Washington D.C. 20002
tel:
fax:
www.wilsonepes.com

From: Olson, Joseph L (13465) <_@michae|best.com>
Sent: Tuesday, December 29, 2020 11:39 AM

To: Customer Service wilsonepes.com>

Cc: Judge Troupis gmail.com>; Kenneth Chesebro <_w>; George Burnett

TROUPIS 009243
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<-@Icojlaw.com>

Subject: Donald J. Trump, et al v. Joseph R. Biden et al.

Hello,

I spoke with Robin yesterday about our filing today in the above referenced case. We are asking for booklet
format on the petition. We’ll need the copies for the court, the copies for service and 50 additional copies.
Please let me know if this presents and issue.

Attached are:

1. The final, print ready Motion for Expedited Consideration. You can start printing this now.

2. An affidavit of service from the proceedings below that identifies all of the parties who need to be served.
My understanding is that you will handle service on these parties. Please confirm that is correct.

3. ANOT final version of the petition that I am asking you to review for any formatting errors. Please let
me know if there are any so we can correct them. We will get you the final version shortly.

Please call me with any questions for concerns.

Thanks
Joe

Joseph L. Olson

Partner
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Appendix A
2020 WI 91
SUPREME COURT OF WISCONSIN
Case No.: 2020AP2038
Complete Title:

Donald J. Trump, Michael R. Pence
and Donald J. Trump for President, Inc.,

Plaintiffs-Appellants,

V.
Joseph R. Biden, Kamala D. Harris,
Milwaukee County Clerk c/o George L. Christenson,
Milwaukee County Board of Canvassers
c/o Tim Posnanski, Wisconsin Elections Commission,
Ann S. Jacobs, Dane County Clerk
c/o Scott McDonell and Dane County Board of
Canvassers c/o Alan Arnsten,

Defendants-Respondents.

ON PETITION TO BYPASS COURT OF APPEALS,
REVIEW OF DECISION OF THE CIRCUIT COURT

OPINION FILED: December 14, 2020
SUBMITTED ON BRIEFS:
ORAL ARGUMENT: December 12, 2020

SOURCE OF APPEAL:
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COURT: Circuit Court

COUNTY: Milwaukee

JUDGE: Stephen A. Simanek
JUSTICES:

HAGEDORN, J., delivered the majority opinion of
the Court, in which ANN WALSH BRADLEY,
DALLET, and KAROFSKY, JJ., joined. DALLET
and KAROFSKY, JdJ., filed a concurring opinion.
HAGEDORN, J., filed a concurring opinion, in which
ANN WALSH BRADLEY, J., joined.
ROGGENSACK, C.d., filed a dissenting opinion, in
which ZIEGLER and REBECCA GRASSL
BRADLEY, JJ., joined. ZIEGLER, J., filed a
dissenting opinion, in which ROGGENSACK, C.J.,
and REBECCA GRASSL BRADLEY, J., joined.
REBECCA GRASSL BRADLEY, J., filed a
dissenting opinion, in which ROGGENSACK, C.J.,
and ZIEGLER, J., joined.

NOT PARTICIPATING:
ATTORNEYS:

For the plaintiffs-appellants, a brief was filed by
James R. Troupis and Troupis Law Office, Cross
Plains, and R. George Burnett and Conway,

Olejniczak & Jerry S.C., Green Bay. Oral argument
presented by James R. Troupis.
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For the defendants-respondents Joseph R. Biden
and Kamala D. Harris, a brief was filed by Matthew
W. O’Neill and Fox, O’Neill & Shannon, S.C.,
Milwaukee, Charles G. Curtis, Jr., Michelle M.
Umberger, Will M. Conley and Perkins Coie LLP,
Madison, and John M. Devaney (pro hac vice) and
Perkins Coie LLP, Washington, D.C. Oral argument
was presented by John M. Devaney.

For the defendants-respondents Wisconsin
Elections Commission and Ann S. Jacobs, oral
argument was presented by assistant attorney
general Colin T. Roth.

2020 WI 91
NOTICE
This opinion is subject to further editing and

modification. The final version will appear in the
bound volume of the official reports.
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No. 2020AP2038
(L.C. No. 2020CV2514 & 2020CV7092)

STATE OF WISCONSIN: IN SUPREME COURT

Donald J. Trump, Michael R. Pence
and Donald J. Trump for President, Inc.,

Plaintiffs-Appellants,
V.

Joseph R. Biden, Kamala D. Harris, Milwaukee
County Clerk c/o George L. Christenson,
Milwaukee County Board of Canvassers c/o
Tim Posnanski, Wisconsin Elections
Commission, Ann S. Jacobs, Dane County
Clerk c/o Scott McDonell and Dane County
Board of Canvassers c/o Alan Arnsten,

Defendants-Respondents.
FILED
DEC 14, 2020

Sheila T. Reiff
Clerk of Supreme Court

HAGEDORN, J., delivered the majority opinion of
the Court, in which ANN WALSH BRADLEY,
DALLET, and KAROFSKY, JJ., joined. DALLET
and KAROFSKY, JdJ., filed a concurring opinion.
HAGEDORN, J., filed a concurring opinion, which
ANN WALSH BRADLEY, J., joined.
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ROGGENSACK, C.d., filed a dissenting opinion, in
which ZIEGLER and REBECCA GRASSL
BRADLEY, JJ., joined. ZIEGLER, J., filed a
dissenting opinion, in which ROGGENSACK, C.J.,
and REBECCA GRASSL BRADLEY, J., joined.
REBECCA GRASSL BRADLEY, J., filed a
dissenting opinion, in which ROGGENSACK, C.J.,
and ZIEGLER, J., joined.

APPEAL from a judgment and an order of the
Circuit Court for Milwaukee County, Stephen A.
Simanek, Reserve Judge. Affirmed.

1 BRIAN HAGEDORN, J. In the 2020
presidential election, the initial Wisconsin county
canvasses showed that Wisconsin voters selected
Joseph R. Biden and Kamala D. Harris as the
recipients of Wisconsin’s electoral college votes. The
petitioners' (collectively, the “Campaign”) bring an
action under Wis. Stat. § 9.01 (2017-18)* seeking to
invalidate a sufficient number of Wisconsin ballots to
change Wisconsin’s certified election results.
Specifically, the Campaign seeks to invalidate the
ballots — either directly or through a drawdown — of
more than 220,000 Wisconsin voters in Dane and
Milwaukee Counties.

92 The Campaign focuses its objections on four
different categories of ballots — each applying only to

! The petitioners are Donald J. Trump, Michael R. Pence,
and Donald J. Trump for President, Inc.

% All subsequent references to the Wisconsin Statutes are
to the 2017-18 version.
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voters in Dane County and Milwaukee County. First,
1t seeks to strike all ballots cast by voters who claimed
indefinitely confined status since March 25, 2020.
Second, it argues that a form used for in-person
absentee voting is not a “written application” and
therefore all in-person absentee ballots should be
struck. Third, it maintains that municipal officials
improperly added witness information on absentee
ballot certifications, and that these ballots are
therefore invalid. Finally, the Campaign asserts that
all ballots collected at “Democracy in the Park,” two
City of Madison events in late September and early
October, were illegally cast.

93 We conclude the Campaign is not entitled to the
relief it seeks. The challenge to the indefinitely
confined voter ballots is meritless on its face, and the
other three categories of ballots challenged fail under
the doctrine of laches.

I. BACKGROUND

94 After all votes were counted and canvassing
was completed for the 2020 presidential election
contest, the results showed that Vice President Biden
and Senator Harris won Wisconsin by 20,427 votes.
The Campaign sought a recount in two of Wisconsin’s
72 counties — Milwaukee and Dane. The Milwaukee
County Elections Commission and the Dane County
Board of Canvassers conducted the recount and
certified the results. The recount increased the margin
of victory for Vice President Biden and Senator Harris
to 20,682 votes.

95 The Campaign appealed those decisions in a
consolidated appeal to the circuit court under Wis.
Stat. § 9.01(6)(a), naming Vice President Biden,

6a
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Senator Harris, the Wisconsin Elections Commaission
(WEC), and several election officials as respondents.?
The circuit court* affirmed the determinations of the
Dane County Board of Canvassers and the Milwaukee
County Elections Commission in full. The Campaign
appealed and filed a petition for bypass, which we
granted.

II. DISCUSSION

96 The Campaign asks this court to reverse
determinations of the Dane County Board of
Canvassers and the Milwaukee County Elections
Commission with respect to four categories of ballots
it rgues were unlawfully cast.’ The respondents argue
that all ballots were cast in compliance with the law,
or at least that the Campaign has not shown
otherwise. They further maintain that a multitude of
legal doctrines — including laches, equitable estoppel,
unclean hands, due process, and equal protection —bar
the Campaign from receiving its requested relief. We
agree that the challenge to the indefinitely confined
voter ballots 1s without merit, and that laches bars the

# Also named were Milwaukee County Clerk c/o George L.
Christenson, Milwaukee County Board of Canvassers c/o Tim
Posnanski, Ann S. Jacobs, Dane County Clerk c/o Scott McDonell,
and Dane County Board of Canvassers c/o Alan Arnsten.

*The consolidated appeals were assigned to Reserve Judge
Stephen A. Simanek.

5> We may set aside or modify the determination if “a
provision of law” is “erroneously interpreted” and “a correct
interpretation compels a particular action.” Wis. Stat. § 9.01(8).
We accept the findings of fact unless a factual finding “is not
supported by substantial evidence.” Id.

Ta
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relief the Campaign seeks on the three remaining
categories of challenged ballots.

A. Indefinitely Confined Voters

47 Wisconsin allows voters to declare themselves
indefinitely confined, provided they meet the statutory
requirements. See Wis. Stat. § 6.86(2)(a).® These
individuals are not required to provide photo
identification to obtain an absentee ballot. Id. On
March 25, 2020, the Dane and Milwaukee County
Clerks issued guidance on Facebook suggesting all
voters could declare themselves indefinitely confined
because of the pandemic and the governor’s
then-existing Safer-at-Home Order. This court
unanimously deemed that advice incorrect on March
31, 2020, and we noted that “the WEC guidance . . .
provides the clarification on the purpose and proper
use of the indefinitely confined status that is required
at this time.” The county clerks immediately updated

6 6 Wisconsin Stat. § 6.86(2)(a) provides:

An elector who is indefinitely confined because of
age, physical illness or infirmity or is disabled for
an indefinite period may by signing a statement
to that effect require that an absentee ballot be
sent to the elector automatically for every
election. The application form and instructions
shall be prescribed by the commission, and
furnished upon request to any elector by each
municipality. The envelope containing the
absentee ballot shall be clearly marked as not
forwardable. If any elector is no longer
indefinitely confined, the elector shall so notify
the municipal clerk.

8a

TROUPIS 009256



their advice in accordance with our decision.

98 The Campaign does not challenge the ballots of
individual voters. Rather, the Campaign argues that
all voters claiming indefinitely confined status since
the date of the erroneous Facebook advice should have
their votes invalidated, whether they are actually
indefinitely confined or not. Although the number of
individuals claiming indefinitely confined status has
increased throughout the state, the Campaign asks us
to apply this blanket invalidation of indefinitely
confined voters only to ballots cast in Dane and
Milwaukee Counties, a total exceeding 28,000 votes.
The Campaign’s request to strike indefinitely confined
voters in Dane and Milwaukee Counties as a class
without regard to whether any individual voter was in
fact indefinitely confined has no basis in reason or law;
1t 1s wholly without merit.

B. Laches

99 Three additional categories of ballots are
challenged by the Campaign. In Milwaukee and Dane
Counties, the Campaign asserts all in-person absentee
votes were cast unlawfully without an application, and
that all absentee ballots with certifications containing
witness address information added by the municipal
clerks were improperly counted. Additionally, the
Campaign challenges all ballots returned at the City
of Madison’s “Democracy in the Park” events.

910 All three of these challenges fail under the
longstanding and well-settled doctrine of laches.
“Laches is founded on the notion that equity aids the
vigilant, and not those who sleep on their rights to the
detriment of the opposing party.” State ex rel. Wren v.
Richardson, 2019 WI 110, 914, 389 Wis. 2d 516, 936

9a
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N.W.2d 587. Application of laches is within the court’s
discretion upon a showing by the party raising the
claim of unreasonable delay, lack of knowledge the
claim would be raised, and prejudice. Id., §15.

11 For obvious reasons, laches has particular
1mport in the election context. As one noted treatise
explains:

Extreme diligence and promptness are
required 1in election-related matters,
particularly where actionable election
practices are discovered prior to the election.
Therefore, laches 1is available in election
challenges. In fact, in election contests, a court
especially considers the application of laches.
Such doctrine is applied because the efficient
use of public resources demands that a court
not allow persons to gamble on the outcome of
an election contest and then challenge it when
dissatisfied with the results, especially when
the same challenge could have been made
before the public is put through the time and
expense of the entire election process. Thus if
a party seeking extraordinary relief in an
election-related matter fails to exercise the
requisite diligence, laches will bar the action.

29 C.J.S. Elections § 459 (2020) (footnotes omitted).
12 Although it disagrees the elements were
satisfied here, the Campaign does not dispute the
proposition that laches may bar an untimely election
challenge. This principle appears to be recognized and
applied universally. See, e.g., Jones v.
Markiewicz-Qualkinbush, 842 F.3d 1053, 1060—-61 (7th
Cir. 2016) (“The obligation to seek injunctive relief in

10a
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a timely manner in the election context is hardly a new
concept.”).” This case may be a paradigmatic

" See also Fulani v. Hogsett, 917 F.2d 1028, 1031 (7th Cir.
1990), cert. denied, 501 U.S. 1206 (1991) (“The candidate’s and
party’s claims to be respectively a serious candidate and a serious
party with a serious injury become less credible by their having
slept on their rights.”); Soules v. Kauaians for Nukolii Campaign
Comm., 849 F.2d 1176, 1180 (9th Cir. 1988) (“Although adequate
explanation for failure to seek preelection relief has been held to
exist where, for example, the party challenging the election had
no opportunity to seek such relief, if aggrieved parties, without
adequate explanation, do not come forward before the election,
they will be barred from the equitable relief of overturning the
results of the election.” (citation omitted)); Hendon v. North
Carolina State Bd. of Elections, 710 F.2d 177, 182 (4th Cir. 1983)
(“[Flailure to require pre-election adjudication would ‘permit, if
not encourage, parties who could raise a claim to lay by and
gamble upon receiving a favorable decision of the electorate and
then, upon losing, seek to undo the ballot results in a court
action.”); Perry v. Judd, 471 Fed. App’x 219, 220 (4th Cir. 2012)
(“Movant had every opportunity to challenge the various Virginia
ballot requirements at a time when the challenge would not have
created the disruption that this last-minute lawsuit has.”);
McClung v. Bennett, 235 P.3d 1037, 1040 (Ariz. 2010) (“McClung’s
belated prosecution of this appeal . . . would warrant dismissal on
the grounds of laches, because his dilatory conduct left Sweeney
with only one day to file his response brief, jeopardized election
officials’ timely compliance with statutory deadlines, and required
the Court to decide this matter on an unnecessarily accelerated
basis.” (citations omitted)); Smith v. Scioto Cnty. Bd. of Elections,
918 N.E.2d 131, 133-34 (Ohio 2009) (“Appellees could have raised
their claims in a timely pre-election protest to the petition.
‘Election contests may not be used as a vehicle for asserting an
untimely protest.” (citations omitted)); Clark v. Pawlenty, 755
N.W.2d 293, 301 (Minn. 2008) (applying laches to bar election
challenge where “[t]he processes about which petitioners complain
are not new”); State ex rel. SuperAmerica Grp. v. Licking Cnty. Bd.
of Elections, 685 N.E.2d 507, 510 (Ohio 1997) (“In election-related
matters, extreme diligence and promptness are required.
Extraordinary relief has been routinely denied in election-related

11la
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cases based on laches.”); Tully v. State, 574 N.E.2d 659, 663 (I1l.
1991) (applying laches to bar challenge to an automatic retirement
statute where a retired judge “was at least constructively aware
of the fact that his seat was declared vacant” and an election had
already taken place to replace him); Lewis v. Cayetano, 823 P.2d
738,741 (Haw. 1991) (“We apply the doctrine of laches . . . because
efficient use of public resources demand that we not allow persons
to gamble on the outcome of the election contest then challenge it
when dissatisfied with the results, especially when the same
challenge could have been made before the public is put through
the time and expense of the entire election process.”); Evans v.
State Election Bd. of State of Okla., 804 P.2d 1125, 1127 (Okla.
1990) (“It is well settled that one who seeks to challenge or correct
an error of the State Election Board will be barred by laches if he
does not act with diligence.”); Thirty Voters of Kauai Cnty. v. Doi,
599 P.2d 286, 288 (Haw. 1979) (“The general rule is that if there
has been opportunity to correct any irregularities in the election
process or in the ballot prior to the election itself, plaintiffs will
not, in the absence of fraud or major misconduct, be heard to
complain of them afterward.”); Harding v. State Election Board,
170 P.2d 208, 209 (Okla. 1946) (per curiam) (“[I]t is manifest that
time is of the essence and that it was the duty of the petitioner to
proceed with utmost diligence in asserting in a proper forum his
claimed rights. The law favors the diligent rather than the
slothful.”); Mehling v. Moorehead, 14 N.E.2d 15, 20 (Ohio 1938)
(“So in this case, the election, having been held, should not be
disturbed when there was full opportunity to correct any
irregularities before the vote was cast.”); Kewaygoshkum v. Grand
Traverse Band Election Bd., 2008-1199-CV-CV, 2008-1200-CV-CV,
2008 WL 6196207, at *7 (Grand Traverse Band of Ottawa and
Chippewa Indians Tribal Judiciary 2008) (en banc) (“In the
instant case, nearly all of the allegations by both Plaintiffs against
the Election Board relate to actions taken (or not taken) by the
Election Board prior to the general election . . . . [T]hey are not
timely raised at this point and should be barred under the
doctrine of laches.”); Moore v. City of Pacific, 534 S.W.2d 486, 498
(Mo. Ct. App. 1976) (“Where actionable election practices are
discovered prior to the election, injured persons must be diligent
in seeking relief.”); Kelly v. Commonwealth, No. 68 MAP 2020,
2020 WL 7018314, at *1 (Penn. Nov. 28, 2020) (applying laches to

12a
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example of why. The relevant election officials, as well
as Vice President Biden and Senator Harris, had no
knowledge a claim to these broad categories of
challenges would occur. The Campaign’s delay in
raising these issues was unreasonable in the extreme,
and the resulting prejudice to the election officials,
other candidates, voters of the affected counties, and
to voters statewide, 1s obvious and immense. Laches is
more than appropriate here; the Campaign is not
entitled to the relief it seeks.

1. Unreasonable Delay

913 First, the respondents must prove that the
Campaign unreasonably delayed in bringing the
challenge. What constitutes an unreasonable delay
varies and “depends on the facts of a particular case.”
Wis. Small Bus. United, Inc. v. Brennan, 2020 WI 69,
914, 393 Wis. 2d 308, 946 N.W.2d 101. As we have
explained:

bar a challenge to a mail-in voting law where challengers could
have brought their claim anytime after the law’s enactment more
than a year prior but instead waited until after the 2020 General
Election); Bowyer v. Ducey, CV-20-02321-PHX-DJH, 2020 WL
7238261, at *10 (D. Ariz. Dec. 9, 2020) (applying laches to bar
claims where “affidavits or declarations upon which Plaintiffs rely
clearly shows that the basis for each of these claims was either
known well before Election Day or soon thereafter”); King v.
Witmer, Civ. No. 20-13134, 2020 WL 7134198, at *7 (E.D. Mich.
Dec. 7, 2020) (“If Plaintiffs had legitimate claims regarding
whether the treatment of election challengers complied with state
law, they could have brought their claims well in advance of or on
Election Day — but they did not.”).

13a
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[Ulnreasonable delay in laches is based not on
what litigants know, but what they might have
known with the exercise of reasonable
diligence. This wunderlying constructive
knowledge requirement arises from the
general rule that ignorance of one’s legal
rights is not a reasonable excuse in a laches
case. Where the question of laches is in issue,
the plaintiff is chargeable with such
knowledge as he might have obtained upon
inquiry, provided the facts already known by
him were such as to put a man of ordinary
prudence upon inquiry. To be sure, what we
expect will vary from case to case and litigant
to litigant. But the expectation of reasonable
diligence is firm nonetheless.

Wren, 389 Wis. 2d 516, 920 (citations and quotation
marks omitted). Here, the Campaign unreasonably
delayed with respect to all three categories of
challenged ballots.

914 Regarding the Campaign’s first challenge,
Wisconsin law provides that a “written application” is
required before a voter can receive an absentee ballot,
and that any absentee ballot issued without an
application cannot be counted. See Wis. Stat. §
6.86(1)(ar); Wis. Stat. § 6.84(2). The Campaign argues
all in-person absentee votes in Dane and Milwaukee
Counties were cast without the required application.

415 But both counties did use an application form
created, approved, and disseminated by the chief
Wisconsin elections agency. This form, now known as
EL-122, 1s entitled “Official Absentee Ballot
Application/Certification.” It was created in 2010 in an
effort to streamline paperwork following the 2008

14a
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election, and has been available and in use ever since.

916 The Campaign does not challenge that any
individual voters’ ballots lacked an application an
otherwise appropriate and timely issue. Rather, the
Campaign argues this “application” is not an
application, or that municipal clerks do not give this
form to voters before distributing the ballot, in
contravention of the statutes.® Regardless of the
practice used, the Campaign would like to apply its
challenge to the sufficiency of ELi-122 to strike 170,140
votes in just two counties — despite the form’s use in
municipalities throughout the state.” Waiting until
after an election to challenge the sufficiency of a form
application in use statewide for at least a decade is
plainly unreasonable.

917 The second category of ballots challenged are
those with certificates containing witness address
information added by a municipal clerk. Absentee
ballots must be witnessed, and the witness must
provide their name, signature, and address on the
certification (printed on the back side of the envelope
in which the absentee ballot is ultimately sealed). Wis.
Stat. § 6.87(2), (4)(b)1., (6d). While a witness address
must be provided on the certification for the
corresponding ballot to be counted, the statute is silent
as to what portion of an address the witness must

provide. § 6.87(6d).

8 According to the findings of fact, the practice in Dane
and Milwaukee Counties is that the application portion of the
envelope is completed and shown to an official before the voter
receives a ballot.

? In its findings of fact, the circuit court concluded that

651,422 voters throughout the state used Form EL-122 in the
2020 presidential election.

15a
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918 The process of handling missing witness
information is not new; election officials followed
guidance that WEC created, approved, and
disseminated to counties in October 2016. It has been
relied on in 11 statewide elections since, including in
the 2016 presidential election when President Trump
was victorious in Wisconsin. The Campaign
nonetheless now seeks to strike ballots counted in
accordance with that guidance in Milwaukee and Dane
Counties, but not those counted in other counties that
followed the same guidance. The Campaign offers no
reason for waiting years to challenge this approach,
much less after this election. None exists.

919 Finally, the City of Madison held events on
September 27, 2020, and October 3, 2020, dubbed
“Democracy in the Park.” At these events, sworn city
election 1inspectors collected completed absentee
ballots. The city election inspectors also served as
witnesses if an elector brought an unsealed, blank
ballot. No absentee ballots were distributed, and no
absentee ballot applications were accepted or
distributed at these events.

920 The Campaign characterizes these events as
1llegal early in-person absentee voting. When the
events were announced, an attorney for the Wisconsin
Legislature sent a warning letter to the City of
Madison suggesting the events were illegal. The City
of Madison responded that the events were legally
compliant, offering reasons why. Although these
events and the legislature’s concerns were widely
publicized, the Campaign never challenged these
events, nor did any other tribunal determine they were
unlawful.

921 The Campaign now asks us to determine that
all 17,271 absentee ballots collected during the
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“Democracy in the Park” events were illegally cast.
Once again, when the events were announced, the
Campaign could have challenged its legality. It did not.
Instead, the Campaign waited until after the election
— after municipal officials, the other candidates, and
thousands of voters relied on the representations of
their election officials that these events complied with
the law. The Campaign offers no justification for this
delay; it 1s patently unreasonable.

922 The time to challenge election policies such as
these is not after all ballots have been cast and the
votes tallied. Election officials in Dane and Milwaukee
Counties reasonably relied on the advice of Wisconsin’s
statewide elections agency and acted upon it. Voters
reasonably conformed their conduct to the voting
policies communicated by their election officials.
Rather than raise its challenges in the weeks, months,
or even years prior, the Campaign waited until after
the votes were cast. Such delay in light of these
specific challenges is unreasonable.

2. Lack of Knowledge

923 The second element of laches requires that the
respondents lacked knowledge that the Campaign
would bring these claims.' The respondents all assert

% While our cases have identified this element as a
general requirement for laches, it does not always appear to be
applicable. To some extent, this requirement focuses on the ability
of the asserting party to mitigate any resulting prejudice when
notice i1s provided. But this may not be possible in all types of
claims. Most jurisdictions do not identify lack of knowledge as a
separate, required element in every laches defense. See, e.g., Hart
v. King, 470 F. Supp. 1195, 1198 (D. Haw. 1979) (holding that
laches barred relief in federal court notwithstanding plaintiffs’
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they were unaware that the Campaign would
challenge various election procedures after the
election, and nothing in the record suggests otherwise.
On the record before us, this is sufficient to satisfy this
element. See Brennan, 393 Wis. 2d 308, §18.

3. Prejudice

924 Finally, the respondents must also prove that
prejudice results from the Campaign’s unreasonable
delay. “What amounts to prejudice . . . depends upon
the facts and circumstances of each case, but it is
generally held to be anything that places the party in
a less favorable position.” Wren, 389 Wis. 2d 516, §32.

25 With respect to in-person absentee ballot
applications, local election officials used form EL-122
in reliance on longstanding guidance from WEC.
Penalizing the voters election officials serve and the
other candidates who relied on this longstanding
guidance is beyond unfair. The Campaign sat on its
hands, waiting until after the election, despite the fact
that this “application” form was in place for over a
decade. To strike ballots cast in reliance on the
guidance now, and to do so only in two counties, would
violate every notion of equity that undergirds our
electoral system.

926 As for the ballots to which witness address
information was added, the election officials relied on
this statewide advice and had no reason to question it.
Waiting until after the election to raise the issue is
highly prejudicial. Applying any new processes to two
counties, and not statewide, is also unfair to nearly

unsuccessful pre-election suit in state court). In any event, we
have no difficulty finding this element satisfied here.
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everyone involved in the election process, especially
the voters of Dane and Milwaukee Counties.

927 Finally, the respondents, and indeed all
voters, are prejudiced if the ballots collected at the
“Democracy in the Park” events are invalidated. Voters
were encouraged to utilize the events, and 17,000
voters did so in reliance on representations that the
process they were using complied with the law.
Striking these ballots would disenfranchise voters who
did nothing wrong when they dropped off their ballot
where their local election officials told them they could.

928 In short, if the relief the Campaign sought was
granted, it would invalidate nearly a quarter of a
million ballots cast in reliance on interpretations of
Wisconsin’s election laws that were well-known before
election day. It would apply new interpretive
guidelines retroactively to only two counties. Prejudice
to the respondents is abundantly clear. Brennan, 393
Wis. 2d 308, 425.

4. Discretion

929 Whether to apply laches remains “within our
equitable discretion.” Id., 426. Doing so here is more
than equitable; it is the only just resolution of these
claims.

430 To the extent we have not made this clear in
the past, we do so now. Parties bringing
election-related claims have a special duty to bring
their claims in a timely manner. Unreasonable delay
in the election context poses a particular danger — not
just to municipalities, candidates, and voters, but to
the entire administration of justice. The issues raised
in this case, had they been pressed earlier, could have
been resolved long before the election. Failure to do so
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affects everyone, causing needless litigation and
undermining confidence in the election results. It also
puts courts in a difficult spot. Interpreting complicated
election statutes in days is not consistent with best
judicial practices. These issues could have been
brought weeks, months, or even years earlier. The
resulting emergency we are asked to unravel is one of
the Campaign’s own making.'!

931 The claims here are not of improper electoral
activity. Rather, they are technical issues that arise in
the administration of every election. In each category
of ballots challenged, voters followed every procedure
and policy communicated to them, and election
officials in Dane and Milwaukee Counties followed the
advice of WEC where given. Striking these votes now
— after the election, and in only two of Wisconsin’s 72
counties when the disputed practices were followed by
hundreds of thousands of absentee voters statewide —
would be an extraordinary step for this court to take.®
We will not do so.

" Our decision that the Campaign is not entitled to the
relief it seeks does not mean the legal issues presented are
foreclosed from further judicial scrutiny. Wisconsin law provides
sufficient mechanisms for challenging unlawful WEC guidance or
unlawful municipal election practices. Nothing in our decision
denying relief to the Campaign would affect the right of another
party to raise substantive challenges.

2 Granting the relief requested by the Campaign may
even by unconstitutional. See Bush v. Gore, 531 U.S. 98, 104-05
(per curiam) (“The right to vote is protected in more than the
initial allocation of the franchise. Equal protection applies as well
to the manner of its exercise. Having once granted the right to
vote on equal terms, the State may not, by later arbitrary and
disparate treatment, value one person’s vote over that of
another.”).
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ITI. CONCLUSION

932 Our laws allow the challenge flag to be thrown
regarding various aspects of election administration.
The challenges raised by the Campaign in this case,
however, come long after the last play or even the last
game; the Campaign is challenging the rulebook
adopted before the season began. Election claims of
this type must be brought expeditiously. The
Campaign waited until after the election to raise
selective challenges that could have been raised long
before the election. We conclude the challenge to
indefinitely confined voter ballots is without merit,
and that laches bars relief on the remaining three
categories of challenged ballots. The Campaign is not
entitled to relief, and therefore does not succeed in its
effort to strike votes and alter the certified winner of
the 2020 presidential election.

By the Court. — The judgment of the circuit court is
affirmed.
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33 REBECCA FRANK DALLET and JILL J.
KAROFSKY, JdJ. (concurring). As acknowledged by the
President’s counsel at oral argument, the President
would have the people of this country believe that
fraud took place in Wisconsin during the November 3,
2020 election. Nothing could be further from the truth.
The President failed to point to even one vote cast in
this election by an ineligible voter; yet he asks this
court to disenfranchise over 220,000 voters. The circuit
court, whose decision we affirm, found no evidence of
any fraud.

434 The evidence does show that, despite a global
pandemic, more than 3.2 million Wisconsinites
performed their civic duty. More importantly as it
relates to this lawsuit, these voters followed the rules
that were in place at the time. To borrow Justice
Hagedorn’s metaphor, Wisconsin voters complied with
the election rulebook. No penalties were committed
and the final score was the result of a free and fair
election.

935 For the foregoing reasons, we concur.
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36 BRIAN HAGEDORN, J. (concurring). I agree,
of course, with the majority opinion I authored holding
that the petitioners' (collectively, the “Campaign”) are
not entitled to the relief they seek. But I understand
the desire for at least some clarity regarding the
underlying election administration issues. A
comprehensive analysis is not possible or appropriate
in light of the abbreviated nature of this review and
the limited factual record in an action under Wis. Stat.
§ 9.01 (2017-18).2 However, I do think we can be of
some assistance, and will endeavor to address in some
measure the categories of ballots the majority opinion
properly applies laches to.

937 Beyond its challenge to indefinitely confined
voters, an issue the court’s opinion quickly and
appropriately dispenses with, the Campaign raises
challenges to three categories of ballots: (1) all
in-person absentee ballots in Dane and Milwaukee
Counties for want of an absentee ballot application; (2)
all absentee ballots in Dane and Milwaukee Counties
where municipal officials added witness address
information on the certification; and (3) all ballots
collected at two City of Madison “Democracy in the
Park” events occurring in late September and early
October. I begin with some background, and address
each while remaining mindful of the limited nature of
this review.

! The petitioners are Donald J. Trump, Michael R. Pence,
and Donald J. Trump for President, Inc.

% All subsequent references to the Wisconsin Statutes are
to the 2017-18 version.
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I. LEGAL BACKGROUND

38 Elections in Wisconsin are governed by
Chapters five through 12 of the Wisconsin Statutes. In
applying these laws, we have a long history of
construing them to give effect to the ascertainable will
of the voter, notwithstanding technical noncompliance
with the statutes. Roth v. Lafarge Sch. Dist. Bd. of
Canvassers, 2004 WI 6, 919, 268 Wis. 2d 335, 677
N.W.2d 599.% This longstanding practice is confirmed
in statute. Wisconsin Stat. § 5.01(1) says, “Except as
otherwise provided, chs. 5 to 12 shall be construed to
give effect to the will of the electors, if that can be
ascertained from the proceedings, notwithstanding
informality or failure to fully comply with some of their
provisions.” So generally, when ballots are challenged,
they are counted if the will of the voter can be
ascertained.

939 Wisconsin looks quite a bit more skeptically,
however, at absentee ballots. Wisconsin Stat. § 6.84(2)
provides:

3 See also State ex rel. Wood v. Baker, 38 Wis. 71, 89 (1875)
(“It would be a fraud on the constitution to hold them
disfranchised without notice or fault. They went to the election
clothed with a constitutional right of which no statute could strip
them, without some voluntary failure on their own part to furnish
statutory proof of right. And it would be monstrous in us to give
such an effect to the registry law, against its own spirit and in
violation of the letter and spirit of the constitution.”); State ex rel.
Blodgett v. Eagan, 115 Wis. 2d 417, 421, 91 N.W. 984 (1902)
(“when the intention of the voter is clear, and there is no provision
of statute declaring that such votes shall not be counted, such
intention shall prevail”); Roth v. Lafarge Sch. Dist. Bd. of
Canvassers, 2004 WI 6, 919-25, 268 Wis. 2d 335, 677 N.W.2d 599
(collecting cases).
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Notwithstanding [Wis. Stat. §] 5.01(1), with
respect to matters relating to the absentee
ballot process, [Wis. Stat. §§] 6.86, 6.87(3) to
(7) and 9.01(1)(b)2. and 4. shall be construed
as mandatory. Ballots cast in contravention of
the procedures specified in those provisions
may not be counted. Ballots counted in
contravention of the procedures specified in
those provisions may not be included in the
certified result of any election.

This tells us that, to the extent an absentee ballot does
not comply with certain statutory requirements, it may
not be counted.*

940 Our review in this case is of the
determinations of the board of canvassers and
elections commission. The determination shall be “set
aside or modiffied]” if the board of canvassers or
elections commission “has erroneously interpreted a
provision of law and a correct interpretation compels
a particular action.” § 9.01(8)(d). We “may not
substitute [our] judgment for that of the board of
canvassers . . . as to the weight of the evidence on any
disputed findings of fact.” Id. However, findings of fact
“not supported by substantial evidence” shall be set
aside. Id. Legal conclusions made by the board of
canvassers or elections commission are reviewed
independently. Roth, 268 Wis. 2d 335, {15.

* Wisconsin courts have had few opportunities to opine on
this statute. The court appeals noted in a 2001 case: “Section
6.84(2)’s strict construction requirement, applicable to statutes
relating to the absentee ballot process, is consistent with the
guarded attitude with which the legislature views that process.”
Lee v. Paulson, 2001 WI App 19, 7, 241 Wis. 2d 38, 623 N.W.2d
5717.
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941 With this framework in mind, I turn to the
three specific categories of ballots challenged here.

II. IN-PERSON ABSENTEE
BALLOT APPLICATIONS

42 Wisconsin Stat. § 6.86(1)(ar) says that “the
municipal clerk shall not issue an absentee ballot
unless the clerk receives a written application therefor
from a qualified elector of the municipality.” The
mandatory requirement is that each ballot be matched
with an application.

43 The Wisconsin Elections Commission (WEC)
has designed, approved, and distributed forms for
statewide use by local election officials. Among the
forms are a separate absentee ballot application (form
EL-121) and a combined application and certification
(form EL-122). Milwaukee and Dane Counties, like
many other communities around the state, use form
EL-122 for in-person absentee voters. The Campaign
argues that form EL-122 is not an application, and
that all 170,140 in-person absentee ballots cast in
Dane and Milwaukee Counties therefore lacked the
required “written application.” This argument is
incorrect.

44 “Written application” is not specially defined
in the election statutes, nor is any particular content
prescribed. EL-122 1is entitled “Official Absentee Ballot
Application/Certification.” (Emphasis added). Beyond
containing basic voter information also present on
EL-121, Form EL-122 requires the elector to sign,
stating: “I further certify that I requested this ballot.”
This would appear to satisfy the ordinary meaning of
a written ballot application. See Quick Charge Kiosk
LLC v. Kaul, 2020 WI 54, 418, 392 Wis. 2d 35, 944
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N.W.2d 598 (“When statutory language is not specially
defined or technical, it is given its ‘common, ordinary,
and accepted meaning.” (quoting State ex rel. Kalal v.
Circuit Court for Dane Cnty., 2004 WI 58, 45, 271
Wis. 2d 633, 681 N.W.2d 110)).

945 The record further bears out its function as an
application. In both Milwaukee and Dane Counties,
voters completed the application portion of EL-122 and
showed it to an election official before receiving a
ballot.> Then, after completing the ballot, the voter
signed the certification portion of the form, which the
clerk witnessed. Section 6.86(1)(ar) contains no
requirement that the application and certification
appear on separate documents, and the facts
demonstrate that the application was completed before
voters received a ballot. As best I can discern from this
record, EL-122 1s a “written application” within the
meaning of § 6.86(1)(ar). That it also serves as a ballot
certification form does not change its status as an
application.®

446 Therefore, on the merits and the record before
us, in-person absentee voters using form EL-122 in
Dane and Milwaukee Counties did so in compliance

> The Campaign appears to suggest a different sequence
of events, but that is not what the record before us reflects.

6 Tt is not unusual or inherently problematic for
administrative forms to have multiple functions. The MV1, for
example, serves as both an application for registration under Wis.
Stat. § 341.08 and an application for a certificate of title under
Wis. Stat. § 342.06. See https://wisconsindot.gov/Documents/
formdocs/mv1.pdf.
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with Wisconsin law.”
III. WITNESS ADDRESSES

947 The Campaign also challenges several
thousand absentee ballots cast in Milwaukee and Dane
Counties where election officials added missing
witness address information to the certification. This
challenge is oddly postured and seems to miss the
statutory requirements.

948 Absentee ballots cast in Wisconsin must be
witnessed. Wis. Stat. § 6.87(4)(b)1. In order to comply
with this requirement, voters place absentee ballots in
an unsealed envelope, the back of which includes a
certificate. § 6.87(2). The certificate must include a
statement for the witness to certify, along with space
for the witness’s signature, printed name, and
“[a]ddress.” Id. The law states that the “witness shall
execute” the relevant witness information —including,
one would presume, the required address. Id. “If a
certificate is missing the address of a witness, the
ballot may not be counted.” § 6.87(6d).

949 Although Wis. Stat. § 6.87(6d) requires an
address, § 6.87(2) and (6d) are silent on precisely what
makes an address sufficient. This is in stark contrast
to other provisions of the election statutes that are
more specific. For example, Wis. Stat. § 6.34(3)(b)2.
requires an identifying document to contain “[a]

" It is presently unclear whether the statutes would be
better or more clearly effectuated by separating the application
and certification, or whether certain retention practices may be
problematic. The expedited nature of our review of this case does
not permit a full examination of this question. But the mandatory
procedure insofar as the voter is concerned — that he or she fill out
a written application — is surely satisfied.
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current and complete residential address, including a
numbered street address, if any, and the name of the
municipality” for the document to be considered proof
of residence. Similarly, Wis. Stat. § 6.18 requires
former residents to swear or affirm their Wisconsin
address as follows: “formerly residing at . . . in the . .
. ward . . . aldermanic district (city, town, village) of .
.. County of . . . .”® While the world has surely faced
more pressing questions, the contours of what makes
an address an address has real impact. Would a street
address be enough, but no municipality? Is the state
necessary? Zip code too? Does it matter if the witness
uses their mailing address and not the residential
address (which can be different)?

950 Based on the record before the court, it is not
clear what information election officials added to what
number of certifications. Wisconsin Stat. § 6.87(6d)
would clearly prohibit counting a ballot if the entire
address 1s absent from the certification. However, if
the witness provided only part of the address for
example, a street address and municipality, but no
state name or zip code 1t 1s at least arguable that
this would satisfy § 6.87(6d)’s address requirement.
And, to the extent clerks completed addresses that
were already sufficient under the statute, I am not
aware of any authority that would allow such votes to

8 “And ‘absent textual or structural clues to the contrary’
a particular word or phrase used more than once in the same act
1s understood ‘to carry the same meaning each time.” Town of
Delafield v. Central Transport Kriewaldt, 2020 WI 61, 915 n.6,
392 Wis. 2d 427, 944 N.W.2d 819 (quoting State ex rel. DNR v.
Wis. Court of Appeals, Dist. IV, 2018 WI 25, 430, 380 Wis. 2d 354,
909 N.W.2d 114).
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be struck.’

951 The parties did not present comprehensive
arguments regarding which components of an address
are necessary under the statute. It would not be wise
to fully address that question now. But I do not believe
the Campaign has established that all ballots where
clerks added witness address information were
necessarily insufficient and invalid; the addresses
provided directly by the witnesses may very well have
satisfied the statutory directive. The circuit court’s
findings of fact reflect that many of these ballots
contained additions of the state name and/or zip code.
I conclude the Campaign failed to provide sufficient
information to show all the witness certifications in
the group identified were improper, or moreover, that
any particular number of ballots were improper.

952 Although I do not believe the Campaign has
offered sufficient proof on this record to strike ballots,
this broader issue appears to be a valid election
administration concern. WEC, other election officials,
the legislature, and others may wish to examine the
requirements of the statute and measure them against

 The statute seems to suggest only the witness should fill
in the information necessary to comply with the statute. See Wis.
Stat. § 6.87(2) (“the witness shall execute . . . “). If a zip code is not
required under the statute, for example, I'm not sure clerks would
be prohibited from adding the zip code. Then again, I'm not sure
why they would want to add anything to an already sufficient
ballot, or what their authority would be to do so. It’s possible WEC
guidance to add witness information is aimed at complying with
related WEC guidance that all aspects of a mailing address —
including city, state, and zip code — should be included in the
witness certification (arguably, information the statute does not
always require). Regardless, this case is not well-postured to
answer these questions.

30a

TROUPIS 009278



the guidance and practice currently in place to avoid
future problems.

IV. DEMOCRACY IN THE PARK

953 Finally, the Campaign challenges 17,271
ballots the City of Madison collected at “Democracy in
the Park” events on September 27, 2020, and October
3, 2020. According to the record, at these events, sworn
city election inspectors collected already completed
absentee ballots and served as witnesses for absentee
voters who brought an unsealed, blank ballot with
them. During the events, no absentee ballots were
distributed, and no absentee ballot applications were
distributed or received.

954 Under the law, when a voter requests an
absentee ballot, the voter must return the absentee
ballot in a sealed envelope by mail or “in person, to the
municipal clerk issuing the ballot or ballots.” Wis.
Stat. § 6.87(4)(b)1. The phrase “municipal clerk” has a
specific meaning in the election statutes. It is defined
as “the city clerk, town clerk, village clerk and the
executive director of the city election commission and
their authorized representatives.” Wis. Stat. § 5.02(10)
(emphasis added).’ A sworn city election inspector
sent by the clerk to collect ballots would seem to be an
authorized representative as provided in the
definition. Even if “municipal clerk” were not a
specially-defined term, the only reasonable reading of
the law would allow those acting on a clerk’s behalf to

1 When words are “specially-defined” they are given their
“special definitional meaning.” State ex rel. Kalal v. Circuit Court
for Dane Cnty., 2004 WI 58, 945, 271 Wis. 2d 633, 681 N.W.2d
110.
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receive absentee ballots, not just the clerk by him or
herself. After all, many clerks manage a full office of
staff to assist them in carrying out their duties.
Accordingly, voters who returned ballots to city
election inspectors at the direction of the clerk
returned their absentee ballots “in person, to the
municipal clerk” as required by § 6.87(4)(b)1.

55 The Campaign, however, asserts that the
“Democracy in the Park” events were illegal in-person
absentee voting sites that failed to meet the statutory
requirements under Wis. Stat. § 6.855. Section
6.855(1) provides in relevant part:

The governing body of a municipality may
elect to designate a site other than the office of
the municipal clerk or board of election
commissioners as the location from which
electors of the municipality may request and
vote absentee ballots and to which voted
absentee ballots shall be returned by electors
for any election. . . . If the governing body of a
municipality makes an election under this
section, no function related to voting and
return of absentee ballots that is to be
conducted at the alternate site may be
conducted in the office of the municipal clerk
or board of election commissioners.

§ 6.855(1) (emphasis added).

956 An alternative absentee ballot site, then, must
be a location not only where voters may 