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V. SUIT TO ENFORCE DEED RESTRICTIONS
6. Byinstrument styled “Amended,ExtendedandMergedRestrictive Covenantsfor

Cape Conroe, Section IandSection II” (the “Declaration” or “Restrictions”), all Lots within the

Subdivision are subject to certain covenants and restrictions as set forth in the Declaration. The

Declaration has been duly filed and recorded in the Official Public Records of Real Property of

Montgomery County, Texas, under Clerk’s File No. 2002-04158, and has been incorporated into

ach and every deed to all Lots within the Subdivision.
VI. PERTINENT SECTIONS OF DEED RESTRICTIONS

7. The Declaration provides, in pertinent partas follows:
“6. NUISANCES
A. Definitions. At all times, each lot in the Subdivision whether
residential or
commercial lots, shall be keptfree ofnuisances, which means, but
is not limited to, thefollowing:

1. objectionable, detrimental, offensive, dangerous, or unattractive
conditions, as
determined by the Board of Directorsofthe Association in its
reasonable discretion”

17. MATERIALS STORED ON LOTS
On all lots in the subdivision, whether residential or commercial,
10 building material or debrisofany kind shall beplaced or stored
upon any lot except during construction.

VILDEFENDANTBOUND

8. Defendant, RICHARD L. PFIRMAN,isthe ownerofthat certainreal propertywithin

the Subdivision, and is therefore bound by the provisionsofthe Declaration. The legal description

for the real property owned by Defendant is as follows: LEGAL DESCRIPTION (hereinafter

sometimes called the “Lot” and sometimes called the “Property):
Lot Nineteen (19), Block Seven (7), of CAPE CONROE, Section Two (2), a
subdivision in Montgomery County, Texas, accordingto the map orplat thereof
recorded in Cabinet A, Sheet 77B (formerly Volume 10, Page 49), Map Records
of Montgomery County, Texas, with a physical addressof607 Lake View Drive,
Montgomery, Texas 77356.

VIL Facts
9. Conditions exist onDefendant's Property which are in violationof the Declaration.

Specifically, you are not maintaining the property in an attractive condition, as theyard

is not beingmowedandedged on a regular basis and treesneed to be trimmed orpruned;
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the landscaping is not being maintainedon a regular basis, and rather than repairing or

replacing windows anddoors, the residence on theproperty has boardedup windows and

doors creating an unsightly appearance, all ofwhich is in violationof the Restrictions. .

10. DespitePlaintiff's notice to Defendantof theviolationsofthe Restrictions, the above-

described conditions continue to exist on the Property.

TX. BREACHOFRESTRICTIONS
11. Defendant’ conductofallowing the conditions set out above to continue to exist on

the Property constitutes a breach and/or violation of the Declaration and is injurious to the

neighboring property owners within the Subdivision. Defendant has notice of the Restrictions, as

said Restrictions arc filed for record in Montgomery County, Texas, as set forth above.

X. REQUESTTOCOMPLY.

12. Prior to the filing of this lawsuit, Defendant were requested to comply with the

Declaration as above set forth. However, Defendant failed and refused, and continue to fail and

refuse to comply with the Declaration as set forth above.

XI INJUNCTIVERELIEF

13. Plaintiffhas no adequate remedy at laworotherwiseforthe harm or damage done

by Defendant's distinct, willful, and substantial breach ofthe covenants and restrictions. Monetary

damages in an action at law would be an inadequate remedy for the Plaintiff because of the

essentially aesthetic nature and purposeoftheDeedRestrictions whoseviolationsaremade the basis

ofthisPetition,andbecauseofthedifficultyof precisecomputationof damages resultingto Plaintiff

and the other Lot owners becauseofthe matters complained ofherein. Specific enforcementof the

provisions of the Restrictions is the only meaningful remedy for a violation thereof, a remedy

without which the Restrictions become a nullity. Plaintiffand the other lot owners within the

Subdivision will suffer irreparable harm, damage, and injury unless the acts and conduct of

Defendant hercin complainedofare cured by being enjoined forthwith. ~Plaintiffrequests that the

Defendant be mandatorily enjoinedandordered to cure the restriction violations by removing the

building materials that were being used for installationofthe rock driveway, together with piles of

rock and mud debris associated therewith, and restore the driveway to a condition that meets the

criteriaofthe Restrictions.
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XIII. ATTORNEY FEES
14. Defendant's violationsofthe clear and unambiguous provisionsofthe Declaration

asabove set forth and failure and refusal to cure such violations despite demand to do so have made

it necessary for Plaintiff to employ the undersigned attomey to enforce its rights under the

Declaration.Plaintiffhas obligateditselfto pay a reasonable fee for the professional services ofthe

said attorney inthis controversy. Accordingly, since this is anaction based on breach ofa restrictive.

covenant pertaining to real property, should Plaintiff prevail in this suit, itis entitled to an award

from Defendantofreasonable attorney's fees pursuant to Chapter 38of the TEXAS CIVIL PRACTICE.

AND REMEDIES CODE and to TEX. PROP. CODE ANN.§ 5.006 (Vernon's Supp. 1984) in an amount

deemed reasonable in the judgmentofthe Court; and the contingent award for additional attomey.

foes of:
A. Inthe event ofunsuccessful filing by Defendant ofa motion for new trial or

other motion to modify, correct, reform or set aside judgment, the further
sums of TWO THOUSAND FIVE HUNDRED AND NO/100 DOLLARS
(82,500.00);

B. Inthe cventof successful appeal by Plaintiffor in the event ofunsuccessful
appeal by Defendant, the further sums of:

(1) TEN THOUSAND & NO/I00 DOLLARS ($10,000.00) in the event
ofan appeal to the Courtof Appeal;

(2 ONE THOUSAND FIVE HUNDRED & NO/100 DOLLARS
(81,500.00) in the event of filing of and as 10 cach motion for
rehearing or other motion to modify, correct, reform or set aside the
Judgmentofthe Court of Appeals;

(3) TEN THOUSAND & NO/100 DOLLARS ($10,000.00) in the event
of filing of an Petition for Discretionary Review to the Supreme
Courtof Texas;

(4) the further sum of TEN THOUSAND & NO/100 DOLLARS
(510,000.00) in the event Petition for Discretionary Review to the
Supreme Courtof Texas is granted; and.

(5) ONE THOUSAND FIVE HUNDRED & NO/100 DOLLARS
(81,500.00) in the event of filing of and as to cach motion for
rehearing or other motion to modify, correct, reform or set aside the
Judgmentofthe Supreme Court of Texas.
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XIV.CIVILDAMAGES

15. Plaintiffwould show that Defendant has acted to deprive Plaintiffofthe benefits of
the Declaration in deliberate disregardofthe rights of others, and with full knowledgeofthe facts.
Defendant was fully advisedofthe current violationofthe Declarationandrequested to abate same
but wholly failed to do so.

16. The activites of Defendant are precisely the type of conduct the Texas Legislature
has sought to prevent through Section 202.004 (¢) of the TEXAS PROPERTYCODE which provides a
“courtmayassesscivil damagesfor the violationofarestrictive covenantinanamount nottoexceed
“TWO HUNDRED DOLLARS (5200.00) or each dayofte violation.”Plaintiffrequests the Court
assess civil damages in accordance with the foregoing in an amount of not less than TWO
THOUSAND FIVE HUNDRED AND NO/100 DOLLARS (52,500.00).

XV. PRAYER
17. WHEREFORE, PREMISES CONSIDERED,Plaintiffproys that:

A. Defendant be cited to appear and answer herein;

B. That upon final trial hereof the Defendant be further ordered to remedy the
restriction violations as set forth above within thirty (30)days from the date of
the Judgment;

C. ThatPlaintiff begrantedall osts of suit;

D. Plaintiff be awarded judgment for reasonable attorney's fees of not less than
SEVENTHOUSAND FIVE HUNDRED AND NO/100 DOLLARS (87,500.00)
pursuant to Chapter38ofthe Texas Civil Practice and RemediesCodeand/or to
Section 5.006, Texas Property Code, together with interest from the date of
judgment until paidforthepreparation and trialof thiscause;and the contingent
award for additional attorney's fees of:

(1) inthe eventofunsuccessful fling by Defendant ofa motion for new trial
or other motion to modify, correct, reform or set aside judgment, the
further sums of TWO THOUSAND FIVE HUNDRED AND NO/100
DOLLARS (52,500.00);

(2) in the event of successful appeal by Plaintiff or in the event of
unsuccessful appeal by Defendant, the further sums of:

(a) TEN THOUSAND & NO/100 DOLLARS ($10,000.00) i the event
ofan appeal to the Court of Appeal;
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(b) ONE THOUSAND FIVE HUNDRED & NO/100 DOLLARS
(81,500.00) in the event of filing of and as to each motion for
rehearing or other motion to modify, correct, reform or set aside the
Judgmentofthe Courtof Appeals;

() TEN THOUSAND& NO/100 DOLLARS (10,000.00) in the event
offiling ofa Petition for Discretionary Review to the Supreme Court
ofTexas;

(@) the further sum of TEN THOUSAND & NO/100 DOLLARS
(510,000.00) in the event Petition for Discretionary Review to the
Supreme Courtof Texas is granted; and

(6) ONE THOUSAND FIVE HUNDRED & NO/100 DOLLARS
($1,500.00) in the event of filing of and as to cach motion for
rehearing or other motion to modify, correct, reform or set aside the
Judgmentofthe Supreme Court of Texas.

E.  Plainiiffbe awardedjudgmentagainst Defendant for civildamagesofnot less
than TWO HUNDRED DOLLARS ($200.00) for cach day thereafter of
Defendant’ violationsofthe restrictive covenants;

F. Plaintiffbe granted suchotherandfurtherrelief, special or general, legal or
equitable, as Plaintiff may be shown to be justly entitled to receive, together
with all writs, injunctions, executions, gamishments, attachments,
sequestrations, elc., necessarytoenforce the judgments entered.

Respectfully submitted,

THE FOWLER LAW FIRM

BRYAN P. FOWLER
State Bar No. 24010032
bowler@thefowlerlawfimtx.com
William T. Fowler
State Bar No. 07329500
whowler@hefowlerlawfimtx.com

505 West Davis
Conroe, Texas 77301
(936) 539-3372 - Telephone

Attorneysfor Plaintiff
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