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Chairman Matzie, Chairman Marshal, and Members of the Committee:

“Thank you for this opportunity to provide testimony on House Bills 1862, 1863, 1864, and

1865, allofwhich address flaws in Section 1329 of the Public Utility Code, 66 Pa.C.S. § 1329

(relating to valuation of acquired water and wastewater systems), attached hereto as APPENDIX A,

whichwasadded to the CodebyAct 12 of 2016!

«House Bill 1862 amends Code Section 1327 by requiring selling municipal

corporations to issue and advertise requests for proposals from public utilities and

to retainan actuary to provide estimatesof ates charged by each public uty that

submits an offer in response to the RFP. It also requires the Public Utility

Commission (PUC) to ensure that the public utility buyer has complied with these

requirements and to holdatleast two public hearings on the proposed acquisition

«House Bill 1863 deletes Code Section 1329(d)(2) whichrequiresthe PUC to issue

a final order on an acquiring public utilty’s application to acquire a municipal

system within six monthsofthe filing dateof the application.

«House Bill 1864 amends Code Section 1329(c) by spreading out the inclusion into

the acquiring utility's rate base of the determined valueofthe acquired municipal

sellers property over four rae cases rather than total inclusion in the first rate case.

after the PUC’s approvalofthe acquisition

«House Bill 1865 amends Code Section 1329(c) by limiting the determined value of

the acquired municipal seller's property that may be included in the utility's rate

?Actof April 14,2016,PL. 76, No. 12
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baseifthe acquired municipal seller is nota distressed system under the criteria in

Code Section 1327(a).

Allofthesebills have merit. House Bill 1362 provides for much-needed public exposure

of the details and rate effects of proposed acquisitions by investor-owned public utilities of

municipal systems.

House Bills 1363, 1364, and 1365 are meritorious if Section 1329 remains in effect

‘Summaryof Testimony

Act 12 makes a sham of public iility regulation by restoring pre-1913 monopoly pricing

and eliminating the PUC’s fundamental authority to ensure that utility rates are “just and

reasonable.”

Becauseofits harmfulflaws described below, Section 1329 is irredeemable because its

key provisions cannot be amended or curtailed without destroying the section's purpose. That

section has already caused extreme rate increases approaching S100 million annually, with

much moreto comeifefiunchecked.The section mustberepealedassoon aspossibletoprevent

further windfalls to municipal sellers and utility shareholders at the expense of the customers

ofonly three investor-owned water companies.

Investor-ownedwaterandsewerpublic utilities shouldonly be givenfinancial incentives

when they acquire truly distressed or non-viable municipal systems. Code Section 1327(a),

applicable only to such troubled systems, includes essential customer protections absent from

Section 1329, and,if amended to include valuationof contributed municipalproperty, would

render Section 1329 unnecessary.

ThefistsentenceofPublic ily Code Section 13013) (relating to tes tobe fst and sonable; regulation, 6
PaCS. § 1301 provides: “Every ricmade,demanded, orrecivedby any pubic utility, orby any two or more
publicusjody, shal be just and reasonabi, andinconformity with regulationsororders of the commission.”
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Background

For decades, the shareholders and bondholdersof Pennsylvania's private (as opposed to

municipally owned) public utilities cared a retum (“rate of return”) on the “fair value of the

utility's property used to provide customer service (the “rate base”).

‘When the utility requested an increase in ates from the PUC, an inordinate amountof time

was spent by experts opining on the appropriate rateof return and th fai value of the utility's ate:

base because precise numbers were impossible

In 1975,a Pennsylvania Senate committee heard extensive testimony decrying the “delay,

uncertainty and waste ofregulatory resources in establishing ‘fair value’, even from a prominent

lawyer representing utilities who concluded that “there is so much to be gained by eliminating the

hocus-pocusof fairvalue’ tha the effort should be made.”

In placeofvaluing public utility property at its nebulous “fai value,” the Committee, at

the urging of Jack K. Busby, president of Pennsylvania Power & Light Company, and other

witnesses, recommended adoptionof valuation at the property's “original cost less depreciation,”

i.e, the known costs incurred when the rate base property fist went into service, with the total

amount reduced annually to reflect obsolescence (“depreciated original cost").

> See Edward Ros Capen, Note, Fair Value or Prudent Investment asa Re Base in Pennsylvania? A Conflict
Between he Public Uilty Commissionand theSuperior Court, 99 U. Pa. L. Rev. 371 1952)
*REPORTAND RECOMMENDATIONSOF THE SENATE CONSUMER AFFAIRS COMMITTEETO REFORMTHEPEANSYLANIA
PUBLIC UTILITY COMMISSION (September 1975) 62.6 at 68 quoting testimonyof Rickard D. Cudahy, Cainan of
he Wisconsin Publi Service Commission).
? 1d. a 69 (quoting remarks made by Robert H. Griswold, Esquis, to the Public Utility Law Section of the
Pennsylvania Bar Assocation n 1971)
“Haass.
da,
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“This change, however, was not adopted until the amendmentofPublic Utility Code Section

1311(b) (relating to valuationof and return on the property of a public utility) by Act 153 of 1984

applicable to all public utility property*

Code Section 1327 (relating to acquisitionofwater and sewer utes), attached hereto as

APPENDIX B, was added in 1990 and expanded in 1995 to encourage investor-owned public utilities

to acquire and remediate distressed and non-viable public utilities and municipal corporations? It

contains alterative provisions for instances where the acquisition cost (principally the purchase:

price) is either greater or lower than depreciated original cost.

Section 1327(a) very liberally creates a rebuttable presumption that any excess amount in

the purchase price is reasonable and includable in the acquiring utility’raebase f a) the acquired

system either has no more than 3,300 customers OR the system is “nonviable in the absence ofthe

acquisition,” AND its owner is not “furnishing and maintaining adequate, efficient, safe and

reasonable service and facilities;” (b) the PUC finds that the purchase price is reasonable and that

the rates for existing customers will not increase unreasonably; and (c) needed improvements will

be made according toa plan submitted by the uly.

Under Section 1329 created by Act 12 of 2016,a uty buses, simultaneously with its

application for PUC approvalofthe overall acquisition under Code Sections 1102 and 1103," can

© ActofSept. 27, 1984, PL. 721. No 153. A cay identical amendmentwasmad by theactofDec. 21, 1984, PL.
1265. No. 240. Section [311(b)1) now provides: “Thevalueoftheproperty ofthepublic ily includedin th re
base shall be the original costof th property when fist devoted (othe pubic sevice ss the applicable accred
depreciationas such depreciation i determined by th: commission ™
ActofApril 4,1990, PL. 107, No. 24; actofJune 1, 1995, PL. 49, No.7.
1 These sections require that the PUC find that the acquisition will “amily promote the “sevice.
accommodation,comenicncs,orsalty ofthe publicinsomesubsantial way.” Cityof ork. Pa Pub. Util. Comm,
295A24 825,825 (Pa. 1972),sealo Cicero Pa. Pub. Ul Comm'n, 300 A3d 1106, 1120 (Pa. Crawith. 2023).
“The PUC may consider the impact on rates as one facor (which can be outweighed by other factors) in its
detemination of whether the acquisition will mult in a substantial public benefit McCloskey v. Pa. Pub. Ul.
Comm, 195 A34 105, 1066-67 (Pa. Crwith. 2018),appealdried,207A.34 290(Ps.2019,
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elect to proceed under a new process that allows the utility to request ratemaking treatment of a

selling municipal water o sewer utility's assets using “fair market value” (FMV), rather than the

otherwise applicable depreciated original cost methodology."

FMV is derived from the average of two separate appraisals performed by two “uit

evaluation experts” one chosen by the seller and one by the buyer’?

“The lesserofthe FMVor the purchase price negotiated by the seller and buyeristhe dollar

value (called the “ratemaking rate base” or RMRB) that the buying utility is entitled to include in

its rate base when that utility next requests the PUC to approve a rate increase.” The mandatory

words “shall be incorporated into the rate base of (i) the acquiring public utility during the

acquiring public utility's next base ate case” in Section 1329(cK1)() and the requirement in

Section 1329(d)(3)() that the PUC’s acquisition application approval order specify the RMRB.

figure as determined in Section 1329(c)(2) make clear that (a) the PUC cannot modify the RMRB

figure in its application approval order and (b) the RMRB amount cannot be challenged in the

subsequent rate case even though under Section 1329(d)(3)i) the PUC may attach conditions to

its approval of the acquisition application but not to that partof the application approval order

specifying the RMRE as determinedin compliance with Section 1329(c)(2).

Section 1320's Flaws

1. Section 1329 is not confined to distressed or non-viable municipal systems.

Advanced as a way to encourage investor-owned water companies to acquire and improve

distressed municipal water and sewer systems, Act 12 has instead been used to buy healthy and

1" Section 13296).
Section 132961. @), 3).

Section 1D9(EX1)& 0).
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well-managed municipal systems at excessive prices because nothing in Section 1329 limits its

application to distressed or non-viable municipal systems.

House Bill 1326 of the Regular 2015-2016 Session (which became Act 12 and added

Section 1329to the Public Utility Code) was promoted with this message:

Currently, there are community owned water and wastewater utilities whose system
infrastructure is urgently in need of repair or replacement, however the system
owners cannot afford to make these needed upgrades.

There is no sound public policy reason to force an acquiring public utility's customers

throughout the state to subsidize the utility’ acquisition ofa healthy and well-managed municipal

system.

“That burden should fall on the utility's investor-owners, not on customers who may have

compelling community needs of their own and who do not receive a reciprocal benefit for

subsidizing their utility's acauisition of a healthy municipal system at an excessive price,

especially when the municipality may use the sale proceeds for purposes unrelated to improving

‘water or sewer service to the municipality's citizens.

2. Fair market value (FMV) is completely incompatible with public utility regulation.

‘While “Fair value” was abandoned as speculative hocus-pocus, “fair market value” determined by

a different set of experts is equally so and completely incompatible where public utility property

is concerned. As debated and decided at the dawn of state regulationof investor-owned public

utilities during the first two decadesofthe last century, private property selling value derived in

14 See ATTACHMENT C hereto, This language was echoed in the co-sporsorship memorandumofHouse Bill 1326's
prime sponsor (available at
ioslogssatepo ucdossLogisCSV MemoPubli cin2chambr=HASPik=2010cosponld=14
0)
15 See, eg, Martin G. Glaser, PUBLIC UTILITIES IN AMERICAN CAPITALISM (1957) 285 (Ti was esogaizd that a
commercial valuation predicated upon camming capacity had no place in a proces of pice defination whose
objective was the determinationof he reasonable exchange valuofservices producedunde regulated monopolisic
or semi-monopolsic conditions”).
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competitive commercial real estate markets differs from the value given to public utility assets for

ratemaking purposes in a non-competitive regulated monopoly environment

‘The FMV method is inappropriate in a non-competitive, economically regulated monopoly

environment where the property owner is given an exclusive franchise service territory and the

property is used to provide a service that is absolutely and irreplaceably esseatial to modern lie.

Consequently, such property is “affected with the public interest” and the service provider's

business practices, rates, and terms of service may be controlled under the Police Power of the

state for the common good.

Under such regulated circumstances, there is no ready market forthe sale property because

itis unique in character and public utilities have controlofthat market, There are no competitors

from whom customers may get the identical service, and there are an extremely limited number of

potential buyers (allof whom are either public utilities or need to become a public wily with the:

PUC’s approval to serve customers with the acquired assets)—those who are financially strong

enough to pay many millions or tensofmillionsofdollars to acquire municipal systems, who have

large customer bases across which they can spread the costsofthe acquisition (especially valuable

when such costs are excessive), and who have existing water and/or sewer operations and

personnel close enough to the acquired system to make operating it economical.

For these reasons, until the enactment ofAct 12, FMV was never used in Pennsylvania to

value property used to provide utility services forratemaking purposes. A varietyofother methods

were debated and tried, including the “fair value” methodology which had multiple meanings but

none which utilized “fair market value” methodology.

In short, FMV is anathema to Pennsylvania rate regulation, and Section 1329 is an

inappropriate aberration that should be abolished.
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3. Section 1329 eliminates the PUC’s fundamental authority to ensure that utility

rates are “just and reasonable” and restores pre-1913 monopoly pricing. As described above,

the PUC is given no choice but to adopt the lesser ofthe FMV (the average ofthe appraisals made

by appraisers chosen by the seller and buyer) or the purchase price (negotiated by the same seller

and buyer), and once this “rate making rate base” amount is adopted as part of the PUC’s

acquisition approval order, it cannot be challenged in the subsequent rate case when that RMRB

amount is added to the acquiring utility's rate base (and the resulting increased revenue

requirement results in higher rates that permit the iit to recover the excessive purchase price it

paid to acquire the municipal assets).

Never in the historyof public lity regulation in Pennsylvania, initiated in 1913, has the

PUC or its predecessor (the Public Service Commission) been barred from ensuring that EVERY

public utility rate is just and reasonable. Section 1329 makes a shamofpublic utility regulation in

Pennsylvania because the ratemaking process it creates substitutes the regulated for the regulators

4. The FMV appraisal process creates the wrong incentive. Excessive acquisition

purchase prices occur when the two FMV appraisers are chosen by the negotiating parties who

both want the fina figureto be as high as possible—the selling municipalsellerwants more money

to spend; the buying utility wants to increase ts rate base by at least the amountofthe purchase

price.

‘The acquiring utilty’s investors do not receive a return on the FMV (the averageofthe two

appraisals) unless itis lower than the purchase price. Butif the FMV figure is inflated by routinely

higher appraisals than the purchase price (as has occurred in all 21 purchases that have been

°



approved by the PUC and closed thus far)® the lesser purchase price can be that much more

inflated, too, yet the PUC is required to allow its inclusion in the utility's rate base.

At least the appearance of impropriety or bias is created when the two parties to the

transaction choose the appraisers, especially when the customers of both parties—who wil foot

the bill—have no input into the appraisal process.

5. Two provisions of Section 1329 ensure an inflated FMV. First, the law allows

contributed property to be included in the appraised FMY, e.g, municipal system property donated

by real estate developers and property acquired using state or federal grants 1” The FMV is inflated

by this “free property” that was not paid for by either the municipal selle or its customers

As 1 suggest below, allowing the inclusion of contributed property in the valuation of

municipal property, although normally excluded by the “no return on contributed property” rule in

public utility ratemaking, may be necessary but only when the proceeding occurs under Section

1327(a) involving distressed or non-viable municipal systems.

Second, the appraisers’ combined fee “not exceeding 5%ofthe fair market value” may

be included in the apprised FMV along withother “transaction and closing costs incurred by the

acquiring public utility,” including an engineering fee, attomeys” fees, and possibly financial

advisor fees

14.See ArpENDIXD hereto detailing the diflerencesin the purchase prices and the averageofthe two appraisalsofal
21 tacts.
1 See the second sentenceofSection 1329(dS) “The orginal sourceof fundingforany arof thewater or sewer
assets ofthe cling [municipal sly shall no be relevant to detcmine the valueof sid assets.)

Section 132900)6).
Section 1329(&)(1)).
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These one-time sale expenses are extraneous to the value of the municipal system and

should only be used in the next rate case to seta norma levelof acquisition expenses for the period

in which the new rates are in effect

Their inclusion inflates the FMV and ensures thata lesser but possibly excessive purchase

price is addedto the utility's rate base.

When that occurs, under Code Section 1311(¢), the buying utility's water customers—

even if they receive sewer service from another provider—have been required to help fund the

revenue deficiency caused by excessive purchase prices paid for municipal sewer systems,

6. The conflict-of-interest prohibitions in Section 1329(b)(2) are inadequate. That

subsection merely provides that the appraisers may not “derive anymaterialfinancialbenefit from

the sale... other than fees for services rendered” and, within a year oftheir hiring, they may not

be an immediate family member ora director, officer, or employeeofeither the seler or buyer.

‘These provisions are weak at best. Competent appraisers of public utility property often

work only for, or their firms regularly do other work for, public utilities. Relatively few work only

for municipal entities, goverment agencies, or statutory goverment advocates. Few if any work

exclusively on behalfofmunicipal or public utility customers.

As T discuss below, there should be more balance in those chosen to value municipal

property being sold to public udites, including theaddition ofsomeone attuned to customers’ best

interests.

Also, an anti-collusion prohibition should be considered to prevent the appraisers from

conferring with one another or with either the buyer or seller
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Further, no appraiser or anyone in the appraiser's firm should have been employed or

performed work for the municipality or uility within the previous five years and any such

employment or work performed for either should be publicly disclosed.

Suggested Solution

Repeal Section 1329 and amend Section 1327 by adding a section similar to
Section 1329(d)(5).

House Bill 1326ofthe Regular 2015-2016 Session was also promoted with this message:

[Clurrent statutes in Pennsylvania can restrict private regulated water utility's
ability to recover an investment for acquisition of a public or private water or
wastewater system to its original cost less depreciated and contributed property.
Due to this, some private and public systems are often deprived from receiving
full market value for their assets and regulated water utilities are prevented
from recouping their entire investment

In fact, a municipal system’s only value is as a provider of water or wastewater services

and therefore abuyer must either be a providerofsuch servicesorbecome one by PUC approval.

Generally, the PUC’s jurisdiction does not include municipal systems, so the system's customers

(or their elected or appointed representatives) can value such systems as they like when the sale is

to another unregulated municipal system.

But if an investor-owned public utility i the buyer, there is a problemifmuch or allofthe

system’ assets were not constructed with customer dollars but with state and federal grants and

property contributed by real estate developers. Under the “no return on contributed property” rule

‘applicable to regulated public utility ratemaking, there would belitleor no “depreciated original

cost rate base” upon which a return could be eamed. That is, there would belitleor no rate base

3 See ATIACHMENT C hereto (emphasis and bolding added). | have already discussed why for market value is
inappropriateinpublic utility mcmaking,an why i is poor public policy 0 fore a utlity’s cusomers subsidize
the ily’ acquisitionof healty, well-managed municipal ysis.
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value to be added to the acquiring utilty’s rae base and the utility could not recover ts purchase:
price in higher future rates

With the additionofCode Section 1327(2) in 1990 with liberalizing amendments in 1995,
the disincentive for public uilities to acquire distressed or non-viable systems was eliminated. As
already noted, that section creates a rebuttable presumption that the excess of acquisition costs
over the depreciated original cost of the acquired system is reasonable and includable in the
acquiring uilty's rate baseifspecified criteria are satisfied.

But, again, many municipal systems have litle or no depreciated originalcost ratebase(or
they lack the records to establish one). Therefore, there is no basis to calculate an “excess”
purchase price that can be rebuttably presumed to be reasonable under Section 1327(a). What to
do?

Pennsylvania Consumer Advocate Patrick Cicero has provided the solution: Repeal
Section 1329 and amend Section 1327(z) by adding a provision for smal or distressed muricipal
acquisitions that is similar to Section 1329(d)(5)—*The original sourceoffunding for any part of
the water or sewer assets of the selling utility shall not be relevant to determine the value of said
assets.” That is, allow a municipal system's contributed property to be included in its valuation
‘when and only when the system falls within Section 1327(a)' distressed of non-viable criteria.

‘The propertyofthe municipal system would still need to be valued, contributed property
and all. That valuation should be done in the same spirit as an independent actuaryis provided in
House Bill 1862, Printer’s No. 2340, page 2, lines 17-22, and page 4, lines 13-18—a truly
independent appraiser or multiple appraisers, not solely chosen by the seller and buyer, including
one or more persons with the best interests of customers in mind. Stricter conflict-of-interest
provisions should apply to them.
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[lack adequate knowledge of the independent municipal and public uilty property

valuation profession and of valuation methods used between and among municipally owned

systems to be more specific on how the above should be accomplished. 1 am certain, however,

that it should not be done as Section 1329 provides.

I would be happy to discuss the foregoing with the Members of the Committee and their

staff members.
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APPENDIX A

$1320. Valuation of acquired water and wastewater systems.
(a) Process to establish fair market value of selling

utility.--Upon agreement by both the acquiring public utility or
entity and the selling utility, the following procedure shall be
used to determine the fair market value of the selling utility:

(1) The commission will maintain a list of utility
valuation experts from which the acquiring public utility or
entity and selling utility will choose.

(2) Two utility valuation experts shall perform two
separate appraisals of the selling utility for the purpose of
establishing its fair market value.

(3) Each utility valuation expert shall determine fair
market value in compliance with the Uniform Standards of
Professional Appraisal Practice, employing the cost, market and
income approaches.

(4) The acquiring public utility or entity and selling
utility shall engage the services of the same licensed engineer
to conduct an assessment of the tangible assets of the selling
utility. The assessment shall be incorporated into the appraisal
under the cost approach required under paragraph (3).

(5) Each utility valuation expert shall provide the
completed appraisal to the acquiring public utility or entity
and selling utility within 90 days of execution of the service
contract.

(bo) Utility valuation experts.--
(1) The utility valuation experts required under subsection

(a) shall be selected as follows:
(1) one shall be selected by the acquiring public utility

or entity; and
(ii) one shall be selected by the selling utility.
(2) The utility valuation experts shall not:
(1) derive any material financial benefit from the sale of

the selling utility other than fees for services rendered; or
(11) be an immediate family member of a director, officer

or employee of either the acquiring public utility, entity or
selling utility within a 12-month period of the date of hire to
verforn an appraisal.

(3) Fees paid to utility valuation experts may be included
in the transaction and closing costs associated with acquisition
by the acquiring utility or entity. Fees eligible for inclusion
may be of an amount not exceeding 5% of the fair market value of
the selling utility or a fee approved by the commission.

(c) Ratemaking rate base.--The following apply:
(1) The ratemaking rate base of the selling utility shall

be incorporated into the rate base of:
(1) the acquiring public utility during the acquiring

public utility's next base rate case; or
(11) the entity in its initial tariff filing.

'



(2) The ratemaking rate base of the selling utility shall
be the lesser of the purchase price negotiated by the acquiring
public utility or entity and selling utility or the fair market
value of the selling utility.

(d) Acquisitions by public utility.--The following apply:
(1) If the acquiring public utility and selling utility

agree to use the process outlined in subsection (a), the
acquiring public utility shall include the following as an
attachment to its application for commission approval of the
acquisition filed pursuant to section 1102 (relating to
enumeration of acts requiring certificate):

(i) Copies of the two appraisals performed by the utility
valuation experts under subsection (a).

(ii) The purchase price of the selling utility as agreed to
by the acquiring public utility and selling utility.

(111) The ratemaking rate base determined pursuant to
subsection (c) (2).

(iv) The transaction and closing costs incurred by the
acquiring public utility that will be included in its rate base.

(v) A tariff containing a rate equal to the existing rates
of the selling utility at the time of the acquisition and a rate
stabilization plan, if applicable to the acquisition.

(2) The commission shall issue a final order on an
application submitted under this section within six months of
the filing date of an application meeting the requirements of
subsection (d) (1).

(3) If the commission issues an order approving the
application for acquisition, the order shall include:

(i) The ratemaking rate base of the selling utility, as
determined under subsection (c) (2).

(11) Additional conditions of approval as may be required
by the commission.

(4) The tariff submitted pursuant to subsection (d) (1) (v)
shall remain in effect until such time as new rates are approved
for the acquiring public utility as the result of a base rate
case proceeding before the commission. The acquiring public
utility may collect a distribution system improvement charge
during this time, as approved by the commission under this
chapter.

(5) The selling utility's cost of service shall be
incorporated into the revenue requirement of the acquiring
public utility as part of the acquiring utility's next base rate
case proceeding. The original source of funding for any part of
the water or sewer assets of the selling utility shall not be
relevant to determine the value of said assets.

(e) Acquisitions by entity.--An entity shall provide all the
information required by subsection (d) (1) to the commission as
an attachment to its application for a certificate of public
convenience filed pursuant to section 1102.
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(£) Postacquisition projects.--The following apply:
(1) An acquiring public utility's postacquisition

improvements that are mot included in a distribution improvement
charge shall accrue allowance for funds used during construction
after the date the cost was incurred until the asset has been in
service for a period of four years or until the asset is
included in the acquiring public utility's next base rate case,
whichever is earlier.

(2) Depreciation on an acquiring public utility's
postacquisition improvements that have not been included in the
calculation of a distribution system improvement charge shall be
deferred for book and ratemaking purposes.

(9) Definitions.--The following words and phrases when used
in this section shall have the meanings given to them in this
section unless the context clearly indicates otherwise:

"Acquiring public utility." RA water or wastewater public
utility subject to regulation under this title that is acquiring
a selling utility as the result of a voluntary arm's-length
transaction between the buyer and seller.

"Allowance of funds used during construction." An accounting
practice that recognizes the capital costs, including debt and
equity funds that are used to finance the construction costs of
an improvement to a selling utility's assets by an acquiring
public utility.

"Entity." A person, partnership or corporation that is
acquiring a selling utility and has filed or whose affiliate has
filed an application with the commission seeking public utility
status pursuant to section 1102.

"Fair market value." The average of the two utility
valuation expert appraisals conducted under subsection (a) (2).

"Ratemaking rate base." The dollar value of a selling
utility which, for postacquisition ratemaking purposes, is
incorporated into the rate base of the acquiring public utility
or entity.

"Rate stabilization plan.” A plan that will hold rates
constant or phase rates in over a period of time after the next
base rate case.

"Selling utility.” A water or wastewater company located in
this Commonwealth, owned by a municipal corporation or authority
that is being purchased by an acquiring public utility or entity
as the result of a voluntary arm's-length transaction between
the buyer and seller.

"Utility valuation expert." A person hired by an acquiring
public utility and selling utility for the purpose of conducting
an economic valuation of the selling utility to determine its
fair market value.
(Rpr. 14, 2016, P.L.76, No.12, eff. 60 days)

2016 Amendment. Act 12 added section 1329.
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APPENDIX B

§ 1327. Acquisition of water and sewer utilities.
(a) Acquisition cost greater than depreciated original

cost.--If a public utility acquires property from another public
utility, a municipal corporation or a person at a cost which is
in excess of the original cost of the property when first
devoted to the public service less the applicable accrued
depreciation, it shall be a rebuttable presumption that the
excess is reasonable and that excess shall be included in the
rate base of the acquiring public utility, provided that the
acquiring public utility proves that:

(1) the property is used and useful in providing water or
sewer service;

(2) the public utility acquired the property from another
public utility, a municipal corporation or a person which had
3,300 or fewer customer connections or which was monviable in
the absence of the acquisition;

(3) the public utility, municipal corporation or person
from which the property was acquired was mot, at the time of
acquisition, furnishing and maintaining adequate, efficient,
safe and reasonable service and facilities, evidence of which
shall include, but not be limited to, any one or more of the
following:

(i) violation of statutory or regulatory requirements of
the Department of Environmental Resources or the commission
concerning the safety, adequacy, efficiency or reasonableness of
service and facilities;

(11) a finding by the commission of inadequate financial,
managerial or technical ability of the small water or sewer
utility;

(111) a finding by the commission that there is a present
deficiency concerning the availability of water, the
palatability of water or the provision of water at adequate
volume and pressure;

(iv) a finding by the commission that the small water or
sewer utility, because of necessary improvements to its plant or
distribution system, cannot reasonably be expected to furnish
and maintain adequate service to its customers in the future at
rates equal to or less than those of the acquiring public
utility; or

(v) any other facts, as the commission may determine, that
evidence the inability of the small water or sewer utility to
furnish or maintain adequate, efficient, safe and reasonable
service and facilities;

(4) reasonable and prudent investments will be made to
assure that the customers served by the property will receive
adequate, efficient, safe and reasonable service;

(5) the public utility, municipal corporation or person
whose property is being acquired is in agreement with the
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acquisition and the negotiations which led to the acquisition
were conducted at arm's length;

(6) the actual purchase price is reasonable;
(7) neither the acquiring nor the selling public utility,

municipal corporation or person is an affiliated interest of the
other;

(8) the rates charged by the acquiring public utility to
its preacquisition customers will not increase unreasonably
because of the acquisition; and

(9) the excess of the acquisition cost over the depreciated
original cost will be added to the rate base to be amortized as
an addition to expense over a reasonable period of time with
corresponding reductions in the rate base.

(b)  Procedure.--The commission, upon application by a public
utility, person or corporation which has agreed to acquire
property from another public utility, municipal corporation or
person, may approve an inclusion in rate base in accordance with
subsection (a) prior to the acquisition and prior to a
proceeding under this subchapter to determine just and
reasonable rates if:

(1) the applicant has provided notice of the proposed
acquisition and any proposed increase in rates to the customers
served by the property to be acquired, in such form and manner
as the commission, by regulation, shall require;

(2) the applicant has provided notice to its customers, in
such form and manner as the commission, by regulation, shall
require, if the proposed acquisition would increase rates to the
acquiring public utility's customers by an amount in excess of
1% of the acquiring public utility's base annual revenue;

(3) the applicant has provided notice of the application to
the Director of Trial Staff and the Consumer Advocate; and

(4) in addition to any other information required by the
commission, the application includes a full description of the
proposed acquisition and a plan for reasonable and prudent
investments to assure that the customers served by the property
to be acquired will receive adequate, efficient, safe and
reasonable service.

(c) Hearings.--The commission may hold such hearings on the
application as it deems necessary.

(d) Forfeiture.--Notwithstanding section 1309 (relating to
rates fixed on complaint; investigation of costs of production),
the commission, by regulation, shall provide for the removal of
the excess costs of acquisition from its rates, or any portion
thereof, found by the commission to be unreasonable and to
refund any excess revenues collected as a result of this
section, plus interest, which shall be the average rate of
interest specified for residential mortgage lending by the
Secretary of Banking in accordance with the act of January 30,
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1974 (P.L.13, No.6), referred to as the Loan Interest and
Protection Law, during the period or periods for which the
commission orders refunds, if the commission, after notice and
hearings, determines that the reasonable and prudent investments
to be made in accordance with this section have not been
completed within a reasonable time.

(e) Acquisition cost lower than depreciated original cost.--
If a public utility acquires property from another public
utility, a municipal corporation or a person at a cost which is
lower than the original cost of the property when first devoted
to the public service less the applicable accrued depreciation
and the property is used and useful in providing water or sewer
service, that difference shall, absent matters of a substantial
public interest, be amortized as an addition to income over a
reasonable period of time or be passed through to the ratepayers
by such other methodology as the commission may direct. Notice
of the proposed treatment of an acquisition cost lower than
depreciated original cost shall be given to the Director of
Trial Staff and the Consumer Advocate.

(£) Reports.--The commission shall annually transmit to the
Governor and to the General Assembly and shall make available to
the public a report on the acquisition activity under this
title. Such report shall include, but not be limited to, the
nunber of small water or sewer public utilities, municipal
corporations or persons acquired by public utilities, and the
amounts of any rate increases or decreases sought and granted
Que to the acquisition.
(Apr. 4, 1990, P.L.107, No.24, eff. 60 days; June 1, 1995,
P.1.49, No.7, eff. 60 days; Feb. 14, 2012, P.L.72, No.ll, eff.
60 days)

2012 Amendment. Act 11 amended subsec. (b) intro. par.
References in Text. The Department of Environmental

Resources, referred to in subsec. (a), was abolished by Act 18
of 1995. Its functions were transferred to the Department of
Conservation and Natural Resources and the Department of
Environmental Protection.
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APPENDIX C

HB 1326 Water & Sewer Utilities Valuation

’

Currently, there are community owned water and wastewater utiities whose system infrastructure is urgently in

need of repair or replacement, however the system owners cannot afford to make these needed upgrades. For
some of these systems, sale to a larger waler or wasiewater company is a welcome opportunity as it enables
system improvements and ensures the continued provision of safe, reliable service.

However, curtent statutes in Pennsylvania can restict private regulated water uiliy's abiity to recover an
investment for acquision ofa public or private water or wastewater syste to ts originalcostless depreciated and
contributed property. Due to this, some private and public systems are often deprived from receiving full market
value for their assets and regulated water utiities are prevented from recouping their entire investment. This.
legislation removes these barriers by creating an optional and voluntary valuation appraisal process to determine
the asset value while providing clarity to the valuation and rate making process when a private regulated utity
‘acquires the water or wastewater assets of a publicor private system.

This legislation provides needed altemnatives as an option to communities with infrastructure needs. It removes
roadblocks deterring investment from the private sector, with proven expertise, from acquiring and improving water
‘or wastewater utiliies. This appraisal option should bring a potential higher purchase price.

Bullet Points:
+ The proposed legislation would help address the following:$51.6 Bion the investment nea fo waleand waslevatorin Persianover henext 20 eas.

£190Bion —curent privet capa avaiableforvatr and westeweler nfasiuctre,
© 28,500~ obs supported by a $1Bilion wateror wastewater investment.
© $3.46Biflon - economicoutputcreatedforevery $1 Bilion invested in water or wastewater infrasinicture.

«Pennsylvania'swater and wastewater industry is currently fragmented and in need of infrastructure infusion. This
fragmentation and lack of funding often leads to systems that may lack operations and financial expertise and access to
capt necessary to und investments thet wil keep thei systoms sale eae and incomplance wih envionment
Sandarts.

© Pennsyvariais home tn tinted2.200 mundial, autorty and investorcured communty dining
Vator ystems nd 1059 astevalr yss,

© The PUC hasnojurisdiction over Pennsylvania's approximately 2,005 municipal and authority owned
commun dining water systemsor892 nunicipl andauhrkyownedwastewatersysems.

» This proposed legislation clarifies and makes transparentthe entire acquisition process.

» Can be used as a tool for municipalitiesto address pension andothercosts. .

« Modemizes the acquisition process: Rate Base = lesserofpurchase price or appraised value. -
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