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Membersof the Pennsylvania HouseofRepresentatives
Committee on Consumer Protection, Technology and Utilities

My name isPatrickCicero and | have the privilegeofservingas Pennsylvania's Consumer

Advocate. Thank you for the opportunity to provide feedback and comments this morning about

House Bills 1862, 1863, 1864, and 1865 and the necessary changes to Section 1329ofthe Public

Utility Code. My office, the Pennsylvania Office of Consumer Advocate (OCA), was created in

1976 to serve as an advocate for Pennsylvania consumers before the Public Utility Commission

(PUC). At the outset, I want to add that support eachofthe bills that will be discussed at today's

meeting. In total, they would help to mitigate the harms that have occurred because of Act 12 of

2016 which added Section 1329 to the Public tility Code. I will discuss the particularsof each

bill in this written testimony, but before I do so, I will provide an overview of the harm that has

occurred to consumers and ratepayers since Act 12's enactment. | will also urge the Committee:

and the General Assembly to consider a full repeal of Act 12. As I will outline, it has wrought

significant harm, litle to no benefit to consumers or the public, and should be repealed.

Background

Section 1329 ofthe Public Utility Code (66 Pa. C.S. § 1329) was added through Act 12 of

2016 and changed the method and timingfor calculating what s included in utility ates forspecific:

acquisitions of municipal water and wastewater acquisitions by regulated public utilities. The

result has been a significant increase in rates for customers of both the acquired and acquiring

systems. In fact, water and wastewater rates have increased at the fastest pace of all utility rates

over the past several years and these increases have been driven, in no small part, by acquisitions

filed seeking a valuation under Section 1329. Water rates for the two largest companies in

Pennsylvania are between $880 -$1,100 dollars per year for households using between 3,600 —

5,000 gallons cach month andif the customer is also a wastewater customer of the wily, they
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would be paying and additional $1,070 - $1,590 per year. This means that combined water and

wastewater customersof eachofthe largest two utilities are paying $1,950 - $2,690 per year for

water and wastewater at relatively modest usage levels of 3,600-5,000 gallons per month. Many

households use considerably more and, thus, their bills would be substantially higher. Customers

ofregulated water and wastewater utilities often pay as much or more each year for those utilities

than they pay for electricity and natural gas.

Since Section 1329 was added to the Public Utility Code there have been twenty (21)

approved acquisitions that have proceeded to closing. In our view, none of these approved

acquisitions have been troubled or non-viable systems. As shown below, the twenty-one

acquisitions have a combined ratemaking rate base ofmore than $1 billion, which is approximately

2x the depreciated original costofthe acquired systems’ assets of approximately $538 million.

Table 1: SummaryofSection 1329 (Ratemaking Rate Base vs. Depreciated Original Cost)
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By our office’s conservative estimate, becauseofthese acquisitions and directly due to the

fair market value embedded into Section 1329, consumers are or will be required to pay in excess

of$85 million moreeach year for water and wastewaterservice than they would have without

Section 1329. This amount will only increase because as of the filingofthis testimony, there are

five more acquisitions that have started the process of Public Utility Commission (PUC) review

whichif approved as filed would add an additional $19.4 million in added annual costs.

Table 2. Annual Revenue Requirement Deficiencyof Approved and Pending Acquisitions

ANNUAL REVENUE REQUIREMENT DEFICIENCY

[Aqua|NewGarden[5 1.662.142 | PAWC| MeKeesport | § 16737759
S$ 7778000| PAWC|Sadsbuy |S 94.062

EastBradford |S 0|PAWC| Exeter [S$ 5378000
Cheltenham| $ 2.772.000 S_LI17.000

|Aqua|EastNoriton|$ 1.155.000 S_1.265000
Lower s asm

| allt) $ 5011,000 | PAWC Pottsgrove $1,002,000

geAqua w PAWC Valley W $ 1.697.000

S 492,666 Valley WW| $ (1.413.000)

lrVeolia WW $ 114,651 | PAWC| Cityof York | $ 17.557.000

[ Treawc| Basa [s 1msosmo
TOTAL ANNUAL REVENUE DEFICIENCY [sssaisest|

PENDING CASES

DELCORA | $4,553,000 5 664.000
[Aqua [BeaverFalls |'s 4.288.000 S$ 7.731.000

Aqua | Sewer $ 2230000|PAWC

TOTAL PENDING ANNUAL REVENUE DEFICIENCY $19,466,000
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When the General Assembly passed Act 12 many of the municipal owners of water and

wastewater systems faced the same state and federal regulatory requirements and aging

infrastructure that the investor-owned utilities faced. They all face these challenges today. Even

though municipal entities and municipal authorities can finance infrastructure at a lower cost to

ratepayers than investor-owned utilities, there was a concem expressed about municipalities

facing large costs to maintain and upgrade their water and wastewater systems. H. Journal, 199"

Leg. ~ No. 71 at 1773 (Oct. 19, 2015). However, there was no provision contained within Act 12

that provided for any limitation on municipal acquisitionseither in terms of the costs that could be

assessed to ratepayers or any limitation that only troubled systems could be acquired.

My office did not support Act 12 when it passed, and I do not support Section 1329 today.

Letme be clear, neither I nor my office is and has ever been against the consolidationofwater and

wastewater ulities or the acquisition of municipal systems by investor-owned ullitis in the

abstract or in principle. We are not anti-privatization, and we are not against well thought out

consolidation or regionalization. What we oppose is privatization for itsown sake and privatization

and consolidation regardless of the cost to consumers. Systems bought at reasonable prices that

are reflective of depreciated original cost and that are designed with economic efficiency and

regulatory compliance in mind can provide a benefit to existing and acquired ratepayers, as well

as provide important environmental benefits that ensure clean and potable water forall. Als, the

acquisitionoftroubled, small systems that has occurred in Pennsylvania since 1990 pursuant to

Section 1327 of the Public Utility Code has successfully brought many small systems under the

"Municipalities or municipal authriis, a government-owned uit, do not pay income taxes and can usually
issue bondsat a lowernteret ate thanforprofitcompanies. As sal,most municipalitiesandmunicipalautores
have lower rates than investor-owned ilies

4



professional management of our large investor-owned utilities and improved the safety and

reliabilityof water serviceto thousands of Pennsylvania residents.

Another measureofthe impact of these acquisitions on customers is to assess the average

plant cost per customer for the acquired system as compared to the utilities” average plant cost per

customer before the acquisitions began. For example, the average rate base per customer for both

significantly since 2016 as reflected in the table below.

AverageRate Baseper a AverageRateBaseper [1]Percentage Increase.

TETi iv a
PAWC Wastewater: PAWC Wastewater: $12,458

‘The average rate base per customer for Section 1329 acquisitions approved to date is shown in

Table 5, below.
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The higher the average rate base cost per customer, the higher rates will need to go to

support these acquisitions.

All of the data that I presented above paints an increasingly grim and accurate picture that

Section 1329 created an incentive for investor-owned water and wastewater utilities (0 purchase

‘municipal utilities at significantly inflated prices to the detriment of consumers. In short, Act 12

has beena financialdisaster for customers and has not materiallyorsubstantially improved service.

In my view, the best path forward would beto put a halt to municipal acquisitions at fair market

value and arrive at a more targeted approach to these acquisitions that is fair o ratepayers and the

‘communities seeking to sell the assets.

OCA Primary Recommendation: Repeal Section 1329

Given the other mechanisms available for utilities to increase their rate base and profits by.

acquiring systems and replacing and repairing infrastructure and due to th inherent problems with

Section 1329, the OCA recommends Section 1329 be repealed. I recognize that there is currently

no repeal bill before this Committee, but I would urge the Committee to consider such as bill. In

my view, section 1329 is not necessary because other provisions of the Public Utility Code exist

to incentivize and reward utilities for acquisitions of small or non-viable systems that are not

‘maintaining adequate, safe, reliable or efficient service.

For example, Section 1327(a) of the Public Utility Code allows a utility that acquires a

small or troubled water or wastewater system to request a return on and a return of the excess of

acquisition costs over the depreciated original cost of the acquired system ifspecified criteria are

satisfied. Section 523 authorizes the PUC to increase the allowed return on equity by additional

basis points as a reward or incentive for utility acquisitions. This premium is available for an

acquisition that does not meet the criteria of Section 1327(a). In addition, existing provisions of

the Public Utility Code incentivize and reward utilites for replacing and repairing infrastructure.
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Section 315(e) was revised in 2012 to create an exception to test year requirementstoallow utilities

10 set base rates to recover in advance investment that will not be made for up to one year after

rates take effect. The Distribution System Improvement Charge (DSIC) has been available to water

wilities since 1999 and expanded to wastewater utilis in 2012. The DSIC allows water and

wastewater utilities to recover a return of and on their investment in distribution system

improvement projects through a surcharge on utility bills (5% or 7.5%ofthe total bill). See 66 Pa.

CS. §§ 1350-1360. Section 1311(b) was added in 2018 and allows utilities to add to rate base and

cam a profit on investment in replacing certain customer-owned lead water service lines or

damaged wastewater laterals.

“The framework of Section 1329 is simply not necessary for cither the protection of the

public or for well-coordinated or regionalized systems.

Secondary OCA Recommendation: Sunset and Review

If the General Assembly does not believe that it has sufficient information to completely

repeal Act 12 at this stage, it should consider adding a sunset provision to Section 1329 and a

legislative review by the Legislative Budget and Finance Comittee (LBFC) about the impact that

Act 12 of 2016 has had on consumer rates as well as whether it has produced a substantial

affirmative benefit to the public. Act 12 has been in place since 2016 and has not been thoroughly

reexamined considering the full impactofthe acquisitions since that time. Ifthe General Assembly

needs more information about whether it should be repealed or amended, it should add a sunset

provision and a required review by the LBFC. The OCA suggests abill with following language

could be added:
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1329.1 - Legislative Review and Expiration.

Section 1329 shall expire on December 31, 2026. By no later
than June 30, 2025, the Legislative Budget and Finance
Comittee shall prepare a comprehensive report concerning
the impact that Section 1329 has had on the utility rates
paid by water and wastewater customers across the
Commonwealth.

Discussion of Bills before the Committee

While the OCA’s primary and secondary recommendations above address issues that are

not currently before the Committee, the OCA supports the bill that are currently before the

Committee as theywould seck to restrain the excessesofthe current paradigm. | will discuss each

bill in tum except that 1 will discuss HB 1862 last as it deals witha separate set of issues than the

other three bills.

House Bill 1863

House Bill 1863 would remove the 6-month statutory requirement that the Commission

issue a inal order from the date an application is submitted that meets the requirements of Section

1329. The OCA fully supports this bill as drafted. The current process whereby the Comission

‘must issue an order within 6 months of acceptance of an application has produced ridiculously

short litigation time frames for the parties. This is because of the G-month time frame, the

‘Commission itself (between the Office of Administrative Law Judge, the other advisory bureaus

ofthe Commission and the Commissioners’ offices) take 2 ¥ - 3 months from the date the Reply

Briefs are due by the partis, leaving the parties verylittletimeto developa record. Its the typical

pattern in cases where valuation is established under Section 1329, for the direct testimony of

parties to be due a mere few days after the pre-hearing conference and parties often litigate the
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case and close the record within 45 daysof a prehearing conference. This is simply not enough

time tallow for proper litigation. Furthermore, the 6-month clock has required the Commission

10 hold final acceptanceofapplications until its BureauofTechnical Utility Services completes its

initial review. During this liminal time, after the utility files and before the Commission finally

accepts,other parties, including my office, cannot conduct formaldiscovery and we cannot compel

the utilities to cooperate in sending our office any information. While the utilities have in the past

voluntarily provided informal discovery, their cooperativeness in doing so is at their whim and

pleasure rather than a requirement afforded to partes to a case. Furthermore, to the extent that

disputes arise during this time the Commission has not adjudicated those disputes based on the

assertion that the docket is not active until they finally accept. Eachof these machinations is the

result ofa6-month clock that does not leave appropriate time fora full and proper review.

tis important to note that when electing to proceed under Section 1329, a tilityis required

to file an application for approval ofan acquisition pursuant to Sections 1102 and 1103 of the

Public Utility Code. Those sections require that the Commission can only approve the acquisition

ifit will “affirmatively promote the ‘service, accommodation, convenience, or safety ofthe public”

in some substantial way.” City of York v. Pa. P.UC., 295 A.2d 825, 828 (Pa. 1972). This is the

same test and standard that is used for all applications for service in a new service territory, to

expand a service territory, for applications for one utility to acquire another, and for applications

that would result in mergers or intemal reorganizations. Noneofthose other proceedings where

Section 1329 valuation is not in play has any statutory deadline and the Commission evaluates the

case on ts merits.

‘The OCA submits that there is no reason for there to be any statutory deadline on any

application brought under Section 1329, and, in fact, Section 1329 applications are particularly
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problematiccasesto impose a short adjudicatory time period. Under normal circumstances, when

one ily is buying another utility, the partes to that proceeding have the right in a future rate

case to challenge the amount of rate making rate base that is put into the acquiring utilities final

rate base. This is not the case under Section 1329 because the statute defines that the rate making

rate base for purposes of ratemaking is the lesser of the purchase price or the average of the two

fair market value appraisals. 66 Pa. C.S. § 1329(6)(2). In my view, the Commission's balancing

acts more challenging in these cases not less and, thus, it makes litle sense to constrain the time

frame in which the Commission and the parties must litigate the case. The OCA fully supports HB

1863. It would improve the administrative processes at the Commission, it would provide a more

realistic framework for the adjudication of these critical issues, and it would not harm either the

buying or seling utilities. There is simply no urgency to these cases other than the false sense of

urgency that may be created by utilities.

House Bill 1864

House Bill 1864 would, working in conjunction or in isolation with the changes proposed

by House Bill 1865, constrain the excesses of these purchases that would have to be paid by

ratepayers. If enacted, HB 1864 would spread out the total dollar amount that could be put into

rate base during the first ate case post-closing. It would in essence allow a utility to put into rate

base the depreciated original cost of the acquisition immediately in the first case. It is important

10 remember that in ths context, as used in Section 1329, the term “depreciated original cost” docs

not take into consideration the original source of funding for the utility plant which means that

grants or other contributions are treated the same as if it was paid for even where the contribution

did not cost the selling ily anything. Contributed plant is not deducted. This has the effect of

increasing depreciated original cost from what it has been traditionally. This in and of itself is a
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benefit to both the selling and buying utility because the seller can sell it ata higherdollar amount.

and the buyer can put a higher amount into rates and eam a return on and of plant that was

builtconstructed by the seller at no cost. This is a statutory ratemaking fiction that increases costs

to consumers, but it isa partof Section 1329.

House Bill 1864 would retain this fiction and allow the full amount of the depreciated

original cost to be put into rates in the first case. Anything above that amount ~ the difference

between the approved 1329 ratemaking rate base amount and 1329 depreciated original cost —

would have to be spread out over the next three rate cases of the utility. An example may prove

illustrative. In the recently approved acquisition by PAWC of the Butler Area Sewer Authority,

the Commission approved a ratemaking rate base of $28,000,000. The depreciated original cost

under 1329of that system was $93,409,083. The difference between these two is $16,761,353.

If House Bill 1864 were enacted prior 0 the Butler acquisition, PAWC would have been able to

put into rate base and eam a return on andofthe $93,409,083 in its first-rate case post-closing but

it would be required to add the remaining $116,761,353 into rate base equally over the next three:

rate cases. This would require PAWC and its sharcholders to carry the cost of this additional

amount above the depreciated original cost for longer than they do currently and would help

ratepayers by spreading out premium purchase price above depreciated original cost over a longer

period. It would constrain rate shock from these acquisitions. In the OCA’s view, over the long

run this will likely shrink the delta between purchase prices and depreciated original costs because

the ilities are not going to want to carry significant amounts of excessive purchase prices for

longer periodsof time. This would bea net benefit o ratepayers but would stil provide significant

value to the utilities because they could put into rate base a higher amount than they could pre-

1329 and would be assured, over the long term, a returnof and on their investment.
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Lihink itis important to clarify thatthe OCA takes no position on the price a buyer can or

should pay or a seller can or should sel its utility plant. The issue is what amount can be put into

rate base and paid for by customers versus what amount should be paid for by the acquiring utility.

Utilities have often paid more than book value to acquire systems. For example, when Essential

Uilites, the parent company of Aqua Pennsylvania purchased Peoples Gas in March 2020 (PUC

Onder entered January 24, 2020), it paid $2 billion over book value, or 87% over the net book

valueof the company at the time, but it was only allowed to put into ratemaking rate base the net

book valueof the Company. It did not get to recover from ratepayers that amount above net book

value. The changes proposed by HB 1864 would still allow the utility to recover more than its

depreciated original cost amount, it would just spread it out over a longer period. The OCA

supports that approach especially if twinned with the changes proposed in House Bill 1865.

House Bill 1865

House Bill 1865 would amend § 1329(c) and would add an additional protection for

ratepayers that would constrain the amount ratepayers would have to pay above depreciated

original cost for non-troubled systems. Like HB 1864, this bill would maintain the higher

calculation for determining depreciated original cost that is currently in § 1329(d)(5), but it would

cap the amount thata utility could put into ratemaking rate base as the lesser of: (1) the purchase

price negotiated by the acquiring public utility and selling utility; 2) the fair market valueofthe

selling utility; or (3) 125%of the depreciated original cost as calculated under subsection (d)S) if

the acquisition does not meet the requirementsofSection 1327(a)(2) or (3). In effect, this would

continue to encourage the acquisition of troubled systems that meet the defined statutory criteria

outlined in Section 1327(a)(2) and (3) by not imposing the 125% cap on those systems. Systems

that are not troubled would stil be able to be bought at a premium, but the amount that could be
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put into rate base would be capped. This change would make a significant difference to consumers

but would not otherwise disincentivize the acquisitionoftroubled systems. Below is a table that

shows (1) what was added to ratemaking rate base (Column A) because of the approval of the

application (2) the amount of the 125% of depreciated original cost (Column C), and (3) the

amount that would be added to ratemaking rate base had HB 1865 been in place (Column D).

‘Table 6 - Ratemaking Rate Base vs. Dep. Orig. Cost vs. 125% of Dep. Orig. Cost
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None of the acquisitions approved so far would have likely met the § 1327(a)(2) or (3)

criteria because none were troubled systems, thus allof them —except a few where the purchase

price was less than 125%of the depreciated original cost ~ would have been subject 0 the cap. As

you can see from Table 6, under the current paradigm $1,096,980,272 was or will be added to the

acquiring utility's ratemaking rate base as compared to S668,278,346 had HB 1865 been in place.

“This is a difference of $428,701,926 or 39%. While my office has not calculated the revenue

requirement difference between these two different rate bases, it is fiir to predict that this change

alone would have saved ratepayers tensofmillionsof dollarseach year. Of course, even the $668.2
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millionof ratemaking rate base would be more than th utilities would have received inthe absence

of 1329. The OCA supports HB 1865 — especiallyif enacted in conjunction with HB 1864 — as a

meansof capping the excessive purchase prices that ratepayers are asked to pay for the acquisitions

ofnon-troubled systems. As is the case with HB 1864, nothing would prevent a utility for paying

anything it wants for another uiliy, but in so doing it would have to make more informed and

strategic choices because its shareholders would bear the costs associated with the acquisition

above a certain threshold.

House Bill 1862

House Bill 1862, unlike the other bills would amend Section 1327ratherthan Section 1329

and would do so by adding a new section that would impose certain duties on a seling municipal

corporation to issue certain notices, and the Commission to hold public hearings, where an

acquiring utility elects to put nto rate base immediately —as opposed to in a subsequent rate case

~ the amount of its purchase price as well as the positive acquisition adjustment. Section 1327 is

not like Section 1329 as it does not add afair market value premium to rates, but rather allows an

acquiring utility to seek an upwards adjustmentif it purchases a utility for more than its book value

depending on the conditionofthe system. This acquisition adjustment has been a “carrot” that is

meantto enticea utility to buy a non-viable system that was not providing safe, adequate or reliable:

service. The changes proposed in HB 1862 would require certain notice and valuation provisions

10 be provided ifa utility seeks to have the amount added to rate base immediately rather than in

the next rate case. The OCA supports the additions contained in HB 1862, though it notes that it

does not correct or otherwise adjust what occurs pursuant to Section 1329. Nevertheless, the

changes proposed would provide additional clarity, protection, and a voice to consumers who are

being served by small or non-viable systems that are not currently providing safe, adequate, or
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reliable service. There are several, small technical changes to th bill that the OCA believes would

improve clarity that the Committee may want to considerprior to passage, those are noted below:

«In Section (1.1)(2), the OCA recommends adding “social media” to the list of required

notice for the request for proposals;

«In Section (a.1)(4), the phrase “estimates of the rates” is likely 100 vague. The OCA

recommends specifications for "rates" or the median system usage (not typical usage) in 3

years, 6 years and 9 years or over the first 10 yearsofownership (rather than one point in

time), and for the public utility's residential, commercial, and industrial classes. The OCA

also recommends that there be a requirement to include a link 10 a rate calculator hosted

on the buying systems’ website that allows a household to enter the specifics of their

household usage to see whattheir estimate of rates will be.

«In Section (b)2), itis not clear what is required by what has been added. The newly added

language could be read that the estimate to be provided in this provision is tied to the

notice that is requiredif that proposed acquisition would increase rates to the acquiring

public utility's customer by more than 1% of the base annual revenue or that the public

utility has a separate obligation to calculate rates for its customers from an actuary. More

clarification is required.

«In Section (g), the OCA recommends that the clarity be provided about the approved

actuary and, specifically, should not have been employedorperformed work for the utility

‘or municipality within the last 5 years and should be required to publicly disclose whether

they have ever done work for the municipality or utility.
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As noted above, the OCA supports the changes proposed by HB 1862 which would amend

Section 1327. This would bea good and helpful companion to the changes proposed by HB 1863,

1864, and 1865 which would provide needed revisions to Section 1329.

Conclusion

“Thank you for the opportunity to testify today about these important issues. As indicated

throughout, tis my view that the Committee should considera bill that would repeal Section 1329

in its entirety. Section 1329 is neither necessary nor in my judgment good public policy for the

Commonwealth or its ratepayers. In the absence of full repeal, the General Assembly could insert

a sunset into its provisions with an opportunity to study the impact of 1329. If, after this study, the

General Assembly believed thatthe legislation continued to have merit then it could remove and/or

amend Section 1329. If it does not have meri, it could allow Act 12 to fade into the sunset.

In the absenceof a full repeal or sunset, the OCA supports the changes proposed in HB

1863, HB 1864,and HB 1865. Each would add needed protections and constrain the excesses that

have materialized as a result of Act 12. In addition, the OCA supports the purpose and intent to

HB 1862 and would be pleased to work with the Committee to make some necessary technical

changes and clarifications.

Lam happy to answer any questions that the Committee may have about my testimony or

the information presented today.
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