
4858-6515-3964 
 

1 
 

Bruce Baird (176) 
BRUCE R. BAIRD, PLLC 
2150 South 1300 East, Fifth Floor 
Salt Lake City, UT 84106 
Telephone: (801) 328-1400 
Email: bbaird@difficultdirt.com   
 
Michael B. Hutchings (17243) 
Benjamin J. Mills (17275) 
SNELL & WILMER L.L.P. 
15 West South Temple, Suite 1200 
Salt Lake City, Utah 84101-1004 
Telephone: (801) 257-1900 
Facsimile: (801) 257-1800 
Email:  mhutchings@swlaw.com  

bemills@swlaw.com 

Attorneys for Plaintiff Pesky Porcupine, LLC 
 

IN THE THIRD JUDICIAL DISTRICT COURT 
SUMMIT COUNTY, STATE OF UTAH 

PESKY PORCUPINE, LLC, a Utah limited 
liability company, 

Plaintiff, 

v. 

ERIC R. HERMANN and SUSAN T. 
FREDSTON-HERMANN, individually and in 
their capacity as Trustees of the FREDSTON-
HERMANN FAMILY TRUST, Dated the 10th 
Day of October, 2016, and JOHN DOE NOS. 1-
20. 

Defendants. 

COMPLAINT  

Case No. ____________ 

Judge ______________ 

Tier 2 

 

Plaintiff Pesky Porcupine, LLC (“Plaintiff”) hereby files this Complaint against 

Defendants Eric R. Hermann and Susan T. Fredston-Hermann (the “Hermanns”) individually and 

in their capacity as Trustees of the Fredston-Hermann Family Trust, Dated the 10th Day of 

If you do not respond to this document 
within applicable time limits, judgment 
could be entered against you as requested. 
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October, 2016 (the “Trust”), against the Trust, and against John Does Nos. 1-20 (“John Doe Nos. 

1-20” and together with the Hermanns and the Trust the “Defendants”). Plaintiff hereby complains 

and alleges as follows: 

PARTIES, JURISDICTION, AND VENUE 

1. Plaintiff is a Utah limited liability company doing business in Summit County, 

Utah. 

2. Upon information and belief, the Hermanns are individuals who reside in Summit 

County, Utah.   

3. The Hermanns are trustees of the Trust, which owns property located at 200 King 

Road, Park City, Utah 84060 (the “200 King Road Property”), and more particularly described 

as follows: 
 

LOT 1 TREASURE HILL SUBDIVISION PHASE 1; ACCORDING TO 
THE OFFICIAL PLAT ON FILE IN THE SUMMIT COUNTY 
RECORDERS OFFICE. 

4. The Trust also owns the real property located at 16 Sampson Ave., Park City, Utah 

84060 (the “16 Sampson Ave. Property”), and more particularly described as follows: 
 
LOT 1, 16 SAMPSON SUBDIVISION; ACCORDING TO THE 
OFFICIAL PLAT ON FILE IN THE SUMMIT COUNTY RECORDERS 
OFFICE. 

5. The Trust also owns the real property located at 201 Norfolk Ave., Park City, Utah 

84060 and 205 Norfolk Ave., Park City, Utah 84060 (collectively, the “Norfolk Ave. Property”) 

and more particularly described respectively as follows: 
 
LOT 1, 201 NORFOLK AVENUE SUBDIVISION FIRST AMENDED; 
ACCORDING TO THE OFFICIAL PLAT ON FILE IN THE SUMMIT 
COUNTY RECORDERS OFFICE 
 
LOT 2, 201 NORFOLK AVENUE SUBDIVISION; ACCORDING TO 
THE OFFICIAL PLAT ON FILE IN THE SUMMIT COUNTY 
RECORDERS OFFICE. 
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6. The 200 King Road Property, 16 Sampson Ave. Property, and the Norfolk Ave. 

Property are all located in Summit County, Utah.  

7. Plaintiff is the owner of the real property located at 220 King Road, Park City, Utah 

84060 (the “Plaintiff’s Property”) more particularly described a follows: 

LOT 2, TREASURE HILL LOT 2 PHASE 1 SUBDIVISION FIRST 
AMENDED; ACCORDING TO THE OFFICIAL PLAT ON FILE IN THE 
SUMMIT COUNTY RECORDERS OFFICE WITH THE ENTRY # 
484377. 

8. Defendants John Doe Nos. 1-20 are persons, whose identifies are unknown to 

Plaintiff, who unlawfully trespassed and caused a private nuisance upon Plaintiff’s Property. 

9. The Court has personal jurisdiction over the Defendants and this case because the 

Defendants have ownership interests in the properties and committed the acts at issue in this case 

in Summit County, Utah.   

10. The Court has subject-matter jurisdiction over the parties and this case pursuant to 

Utah Code § 78A-5-102(1). 

11. Venue is proper in this Court pursuant to Utah Code § 78B-3-301. 

12. Pursuant to Utah Rule of Civil Procedure 26(c)(3), the relief sought in this case 

qualifies as Tier 2 for standard discovery because Plaintiff seeks non-monetary relief in addition 

to monetary damages less than $300,000. 

GENERAL ALLEGATIONS 

The Trail Easements 

13. The Treasure Hill Subdivision Phase 1 Subdivision Plat, recorded April 15, 1996, 

as Entry No. 452295 in the Summit County Recorder’s Office (“Subdivision Plat”), a copy of 

which is attached hereto as Exhibit A, provides for a “non-exclusive ski trail easement, non-

motorized bike and pedestrian trail easement” over the Plaintiff’s Property for the benefit of the 

200 King Road Property in the area depicted on the Subdivision Plat. 



4858-6515-3964 
 

4 
 

14. Pursuant to that certain Easement Agreement, recorded June 13, 2002 as Entry No. 

00621965, in Book 01454 at Page 01843, with the Summit County Recorder’s Office (“Easement 

Agreement”), a copy of which is attached hereto as Exhibit B, the predecessor-in-interest of the 

Plaintiff’s Property granted a non-exclusive easement over the Plaintiff’s Property for the benefit 

of the Norfolk Ave. Property (the “Trail Easement”). 

15. The Trail Easement runs with the land of the Plaintiff’s Property and the Norfolk 

Ave. Property. 

16. The Trail Easement is:  

A. For the sole use of the Norfolk Ave. Property’s owners, guests, and invitees. 

B. Limited to the location depicted on Exhibit A to the Easement Agreement; 

C. Limited to three (3) feet in width on existing grade; and 

D. Is to be used only to clear, construct, maintain, use, and enjoy a combination 

of foot path, bike and ski trail uses. 

17. The Easement Agreement requires that the Norfolk Ave. Property’s owners, guests 

and invitees, obey all signs, respect Park City Mountain Resort’s rights and regulation, use proper 

trail etiquette as customary in the community and not litter, camp or build fires (including smoking) 

or cause unreasonable noise while using the Trail Easement. 

18. The Easement Agreement states that “[i]n the event of a determination by a court 

of competent jurisdiction that [the Norfolk Ave. Property] has willfully and wantonly violated any 

of the aforementioned trail rules and that such violation has not ceased after written notice . . . of 

such violation, [the Plaintiff’s Property] may terminate the Trail Easement by written notice to [the 

Norfolk Ave. Property].” 

19. The Easement Agreement also states that “[e]ach party hereto agrees that should it 

default in any of the covenants or agreement contained herein, the defaulting party shall pay all 

costs and expenses, including a reasonable attorney’s fee, which may arise or accrue from 
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enforcing this Agreement, or in pursuing any remedy provided hereunder or by the statutes or other 

law of the State of Utah, whether such a remedy is pursued by filing a suit or otherwise and whether 

such costs and expenses are incurred with or without suit or before or after judgment.” 

20. It is customary trail etiquette in Park City to limit travel to the defined trail and to 

keep all dogs on a leash. See Park City Chamber of Commerce, Trail Etiquette and Safety, last 

visited 03/14/2024, available at https://www.visitparkcity.com/outdoors/hiking/trail-etiquette-

and-safety/, attached hereto as Exhibit C. 

21. Park City Municipal Code § 7-3-2.A. prohibits “the owner or person having charge, 

care, custody or control of any dog to allow such dog at any time to run at large.” 

22. “The owner of any dog found running at large shall be strictly liable for a violation 

of this section regardless of the precautions taken to prevent the escape of the dog and regardless 

of whether or not he/she knows that the dog is running at large.” See Park City Municipal Code § 

7-3-2.D. 

23. Park City Municipal Code § 7-3-8 states that an animal causes a nuisance if it 

“defecates on any public sidewalk, park, or building, or on any private property without the consent 

of the owner of such private property, unless the person owning, having a proprietary interest in, 

harboring or having care, charge, control, custody or possession of such animal shall remove any 

such defecation to a proper trash receptacle.” 

The Menacing Dogs 

24. Upon information and belief, the Hermanns own two very large dogs that each 

weigh over 100 pounds named Sasha and Mocha (the “Large Dogs”). 

25. For the past several years, the Hermanns, and, on information and belief, some of 

the Doe Defendants, have walked the Large Dogs on the Trail Easement multiple times a day and 

most of the time without a leash on either dog. 
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26. The Large Dogs do not stay within the Trail Easement and frequently roam around 

the backyard of the residence of the Plaintiff’s Property. 

27. On several occasions, the Large Dogs have aggressively approached, chased, and 

harassed the residents and guests of the Plaintiff’s Property. For example, on at least one occasion, 

one or both of the Large Dogs aggressively chased and cornered one the of the residents of the 

Plaintiff’s Property while the resident was in the backyard. 

28. The backyard of Plaintiff’s Property cannot be fenced to keep the Large Dogs out 

because such fencing is prohibited by a restriction on the Subdivision Plat. 

29. The residents of the Plaintiff’s Property cannot use and enjoy their property to its 

fullest extent and as they wish because the Large Dogs are aggressive toward people. All residents 

and guests, and especially children that on occasion may be at the home, cannot be outside at the 

Plaintiff’s Property out of fear of the roaming Large Dogs. 

30. Upon information and belief, the Hermanns are senior and frail and unable to 

control the Large Dogs, even when the Large Dogs are walked separately. 

31. In addition to being aggressive and failing to stay within the Trail Easement, the 

Large Dogs bark loudly and create an unreasonable amount of noise. 

32. Additionally, the Large Dogs defecate and urinate on the Plaintiff’s Property and 

that is also outside the scope of the permissive use of the Trail Easement. 

33. The Trail Easement, by its terms, does not allow dogs, let alone the roaming Large 

Dogs, to use the Trail Easement. 

16 Sampson Ave. Property’s Misuse of the Trail Easement 

34. Upon information and belief, the owners, guests, and invitees of the 16 Sampson 

Ave. Property, including, on information and belief, some of the Doe Defendants, use the Trail 

Easement. 
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35. The 16 Sampson Ave. Property has no right to utilize the trail through the Plaintiff’s 

Property. 

36. Neither the 16 Sampson Ave. Property nor its owners, guests, and invitees have 

permission or any other legal right to enter upon the Plaintiff’s Property. 

Driveway Easement 

37. Pursuant to the Subdivision Plat, the 200 King Road Property granted the 

Plaintiff’s Property a “20’ non-exclusive driveway access and underground utilities easement . . . 

.” (the “Driveway Easement”). 

38. The driveway for the residence at the Plaintiff’s Property currently has a driveway 

and utilities constructed within the Driveway Easement. 

39. The Plaintiff intends to redevelop and upgrade the current driveway (“New 

Driveway”), all within the long existing and described limits of the Driveway Easement, as 

depicted on the plans attached hereto as Exhibit D. 

FIRST CAUSE OF ACTION 
Trespass 

40. Plaintiff realleges and incorporates all the preceding paragraphs of this Complaint 

as if fully set forth herein.  

41. Plaintiff lawfully owns and possesses the Plaintiff’s Property. 

42. Defendants and their guests, invitees, and pets did not have permission to enter onto 

the Plaintiff’s Property for any reason, except as permitted by the Trail Easement. 

43. Defendants and their guests, invitees, and pets interfered with Plaintiff’s exclusive 

right to possession of the Plaintiff’s Property by physically entering, encroaching upon, and 

allowing the Large Dogs to physically enter or encroach upon the Plaintiff’s Property.  

44. Indeed, Defendants and their guests, invitees, and pets have routinely departed from 

the Trail Easement and entered onto the Plaintiff’s Property without permission. 
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45. Defendants have also allowed their guests and invitees at the 16 Sampson Ave. 

Property to use the trail within the Trail Easement, despite the fact that the 16 Sampson Ave. 

Property does not have any right to use the Trail Easement. 

46. Defendants have failed to control the Large Dogs and have allowed them to roam 

around the Plaintiff’s Property well beyond the limited confines of the Trail Easement, including 

defecating and urinating on the Plaintiff’s Property.   

47. Plaintiff and its owners, guests and invitees are unable to fully use and enjoy the 

Plaintiff’s Property given the constant trespassing by Defendants, their guests, invitees, and pets. 

Specifically, no residents or guests of the Plaintiff’s Property can be outside for much time due to 

fear of the Large Dogs. 

48. The repetition and nature of the conduct of Defendants and their guests, invitees, 

and pets evinces their intent to encroach upon the Plaintiff’s Property.  

49. Defendants’ conduct was also willful and malicious—or at the very least, 

manifested a knowing and reckless indifference and disregard towards the rights of others—

because Defendants had notice of the size and scope of the Trail Easement and knowingly, 

repeatedly, and egregiously exceeded the scope of the Trail Easement. Likewise, Defendants knew 

that they did not own the Plaintiff’s Property and had no legal right to allow the Large Dogs to 

roam around the Plaintiff’s Property. 

50. As a direct result of Defendants repeated and ongoing trespasses, Plaintiff has been 

irreparably injured and damaged in significant ways and is entitled to injunctive relief as well as 

nominal, compensatory, and/or punitive damages.  

SECOND CAUSE OF ACTION 
Alternatively - Private Nuisance 

51. Plaintiff realleges and incorporates all the preceding paragraphs of this Complaint 

as if fully set forth herein. 

52. Plaintiff lawfully owns the Plaintiff’s Property. 
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53. Defendants are elderly and frail and unable to control the Large Dogs. 

54. The Large Dogs are large, vicious, and aggressive. The Large Dogs frequently roam 

the Plaintiff’s Property and have charged, harassed, and cornered the Plaintiff’s Property’s 

residents and guests. 

55. The Plaintiff’s Property’s residents and guests are obstructed from the free use and 

comfortable enjoyment of the Plaintiff’s Property because Defendants allow the Large Dogs to 

roam the Plaintiff’s Property and have created an unsafe and dangerous situation. 

56. The Large Dogs’ frequent barking, roaming, defecation, and urination is offensive 

and substantially interferes with the private use and enjoyment of the Plaintiff’s Property and is 

the responsibility of Defendants. 

57. Defendants have acted intentionally and unreasonably by not keeping control of the 

Large Dogs and by allowing them to obnoxiously roam, bark, defecate, and urinate cause further 

disturbances to the Plaintiff’s Property. 

58. Aa direct result of the foregoing, Plaintiff has been irreparably injured and damaged 

in significant ways and is entitled to injunctive relief as well as damages. 

THIRD CAUSE OF ACTION 
Breach of Easement Agreement (Exceeding the Scope of Easement) - Against the Trust 

59. Plaintiff realleges and incorporates all the preceding paragraphs of this Complaint 

as if fully set forth herein. 

60. The Trust and Plaintiff are the successors-in-interest to the Easement Agreement 

by virtue of their respective ownership of the Norfolk Ave. Property and the Plaintiff’s Property. 

61. The Easement Agreement limits all activities to the easement area—the trail—

which is defined in the Easement Agreement and limited to a width of 3 feet. 

62. The Trust breached the Easement Agreement when Defendants and their guests, 

invitees, and pets departed from the easement area and entered onto the Plaintiff’s Property. 
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63. The scope of the Trail Easement is limited to a “ski trail easement, non-motorized 

bike and pedestrian trail easement.” The Easement Agreement does not allow Defendants and their 

guests or invitees to bring dogs or other animals on the Trail Easement. Indeed, dogs are not 

“pedestrians”. 

64. The Easement Agreement required Defendants and their guests and invitees to obey 

all signs and use proper trail etiquette as is customary in the community. Even the signs on adjacent 

trails and the customary etiquette in the community required users to stay on the established trail 

and to leash all dogs. 

65. The Easement Agreement required the Trust and its guests and invitees to not cause 

unreasonable noise while using the Trail Easement. 

66. The Trust breached the Easement Agreement, among other ways, when Defendants 

and their guests and invitees: 

A.  Brought the Large Dogs on the Trail Easement;  

B. Repeatedly allowed the Large Dogs to depart from the Trail Easement in 

the egregious ways detailed above; 

C. Departed from the established trail and used the Trail Easement with the 

Large Dogs unleashed; and 

D. Allowed their dogs to bark loudly while using the Trail Easement, 

especially where such barking was significantly disruptive to the use and 

enjoyment of the Plaintiff’s Property. 

67. As a result of the foregoing breaches, Plaintiff has suffered damages in amount to 

be determined at an appropriate time. 

FOURTH CAUSE OF ACTION 
Breach of Easement Agreement (Over-Burdening of the Easement) - Against the Trust 

68. Plaintiff realleges and incorporates all the preceding paragraphs of this Complaint 

as if fully set forth herein. 
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69. The Trust and Plaintiff are the successors-in-interest to the Easement Agreement 

by virtue of their respective ownership of the Norfolk Ave. Property and the Plaintiff’s Property. 

70. The Trust owns 16 Sampson Ave. Property. 

71. The Easement Agreement limits the use of the Trail Easement to the Norfolk Ave. 

Property and does not allow the 16 Sampson Ave. Property to use the Trail Easement. 

72. Nevertheless, the Trust allowed the guests and invitees of the 16 Sampson Ave. 

Property, including, on information and belief, some of the Doe Defendants, to use the Trail 

Easement, despite having no legal right to use the Trail Easement. 

73. Such unpermitted and unlawful use of the Trail Easement substantially increased 

the burden on the servient estate beyond that contemplated by Easement Agreement. 

74. As a result of the Trust’s overburdening of the Trail Easement, Plaintiff has suffered 

damages in an amount to be determined at an appropriate time. 

FIFTH CAUSE OF ACTION 
Declaratory Judgment (Trail Easement) 

75. Plaintiff realleges and incorporates all the preceding paragraphs of this Complaint 

as if fully set forth herein. 

76. An actual controversy has risen and now exists in this matter with respect to 

Defendant’s use and the scope of the Trail Easement. 

77. Plaintiff and the Defendant are adverse parties to the Trail Easement because 

Plaintiff owns the servient estate upon which the trail is located, while the Trust owns the dominant 

estate with the Trail Easement. 

78. Ownership of the Plaintiff’s Property and the Trail Easement are estates in land and 

as such are legally protectable. 

79. This matter is ripe for a declaratory judgment because of Defendants’ actions. 

80. Plaintiff respectfully requests a judgment from the Court declaring that: (i) 

Defendants past use of the Trail Easement, as set forth herein, violates the Easement Agreement; 
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(ii) no dogs or other animals are allowed on the Trail Easement; and (iii) the 16 Sampson Ave. 

Property and its associated persons have no right to use the Trail Easement. 

SIXTH CAUSE OF ACTION 
Declaratory Judgment (Driveway Easement) 

81. Plaintiff realleges and incorporates all the preceding paragraphs of this Complaint 

as if fully set forth herein. 

82. An actual controversy has risen and now exists in this matter because the Trust’s 

representatives have asserted that the New Driveway is inconsistent with the Driveway Easement. 

83. Plaintiff and the Trust are adverse parties to the Driveway Easement because 

Plaintiff owns the dominant estate seeking to construct the New Driveway, while the Trust owns 

the servient estate upon which the New Driveway will be constructed. 

84. The Driveway Easement is an estate in land and as such is legally protectable.  

85. This matter is ripe for a declaratory judgment because Defendants dispute the 

propriety of the New Driveway. 

86. Plaintiff respectfully requests a judgment from the Court declaring that the New 

Driveway does not violate the Driveway Easement. 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiff prays for judgment against Defendants as follows:  

1. An award of damages against Defendants for their trespasses and private nuisance 

in an amount to be proved at an appropriate time;  

2. An award of damages against the Trust for breach of the Easement Agreement in 

an amount to be proved at an appropriate time;  

3. A declaratory judgment stating that: (i) Defendants’ past use of the Trail Easement, 

as set forth herein, violates the Easement Agreement; (ii) no dogs or other animals are allowed on 

the Trail Easement; and (iii) the 16 Sampson Ave. Property and its associated persons have no 

right to use the Trail Easement. 
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4. A declaratory judgment stating that the New Driveway does not violate the 

Driveway Easement. 

5. Injunctive relief prohibiting Defendants and their guests and invitees from: (i) 

bringing dogs or other animals onto the Trail Easement, (ii) entering onto the Plaintiff’s Property 

beyond the Trail Easement; (iii) creating substantial interferences and nuisance to the Plaintiff’s 

Property; (iv) acquiescing in the use of the Trail Easement by any persons residing at the 16 

Sampson Ave. Property; and (v) otherwise using the Trail Easement inconsistent with the express 

terms of the Easement Agreement. 

6. An award of Plaintiff’s costs and reasonable attorney fees as contemplated by the 

Easement Agreement and further allowed by law; and  

7. An award of such other relief the Court deems appropriate.  

DATED: March 18, 2024.  

  
 
BRUCE R. BAIRD PLLC 

/s/ Bruce R. Baird 
Bruce R. Baird 
 
 
SNELL & WILMER L.L.P. 
Michael B. Hutchings 
Benjamin J. Mills 
Attorneys for Plaintiff  
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EXHIBIT A 

Subdivision Plat 
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EXHIBIT B 

Easement Agreement 
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EXHIBIT C 

Trail Etiquette and Safety 
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EXHIBIT D 

Driveway Engineering Plans 
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