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Declaration of Philip Nitschke PhD MD  

I PHILP NITSCHKE, Ph.D., M.D., declare under penalty of perjury under the laws of the 

United States of America: 

1. Profile 

1.1 Since 1997, I have been the director and chief researcher of the pro-assisted suicide 

organisation, Exit International. 

1.2 Over the past two decades’ experience I have developed significant expertise in self- 

help methods to bring about an elective, peaceful and reliable death. 

1.3 These methods include: Lethal drug protocols (barbiturates, tricyclics, etc), poisons 

(eg. carbon monoxide, nitrite, etc), devices (eg. the Deliverance Machine) and inert 

gases (Helium and Nitrogen). They are discussed and continuously reviewed and 

updated in my Peaceful Pill eHandbook (see www.peacefulpillhandbook.com). 

1.4 My involvement with the use of gas was central to the shift within the right-to-die 

movement away from the use of a plastic bag + sedatives and towards the more 

reliable system of plastic bag + positive inert gas flow. In 2014 I initiated the change 

from helium to nitrogen as the preferred inert gas. 

1.5 I spent a number of years involved in experimental research physics with a focus on 

laser gas analysis of shock waves, completing my PhD in physics in 1973. In 1982 I 

returned to Sydney university to commence medical studies and on completion 

moved to Royal Darwin Hospital where I designed the ‘Deliverance’ assisted suicide 

machine. This machine was used by four of my terminally ill patients to lawfully end 

their lives in 1996 under the Northern Territory ‘Rights of the Terminally Ill’ Act, and 

is now on permanent display in the British Science Museum in London. My 

background allows me to critically analyse the proposal detailed in the Alabama 

protocol.  My CV is attached as Exhibit 2.   
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2. Hypoxic Death using a Closed System with a Face Mask 

2.1 Early methods used for an elective, hypoxic death involved the use of a plastic Exit 

bag/ hood combined with a significant dose of sedatives. The plastic bag provided a 

small enclosed, hypoxic environment. Sedatives were used to suppress the ‘alarm 

response’ caused by the rise in the level of carbon dioxide within the bag (from the 

exhaled breath of the user). 

2.2 This method was found to be unreliable as those seeking to die often failed to take 

enough sedatives to suppress the alarm response. The time-to-death (TDD) was also 

consistently longer than preferred. The risk of vomiting was a further issue that led to 

the method’s replacement. 

2.3 In 1998 (at the first gathering of the NuTech research group in Victoria, BC), I was one 

of a team of researchers who observed and analysed the possible use of a ‘closed 

system’ De-Breather to produce a hypoxic death. The De-Breather used a facemask 

and re-circulated exhaled air to generate the required lethal environment of low 

oxygen (and low carbon dioxide). However, there were ongoing problems associated 

with maintaining a tight air-seal between the device and the user’s face, especially 

once consciousness is lost. The use of a sealing facemask that could cover both the 

user’s nose and mouth was further compromised by facial hair, even with the use of a 

medically designed anatomical facemask. The method was abandoned in 2002. 

2.4 These trials are documented in the 2001 academic article ‘Non-physician assisted 

suicide: the technological imperative of the deathing counterculture’ by Canadian 

researcher, Russel Ogden, which was published in the journal Death Studies.1 2 

 
1 https://pubmed.ncbi.nlm.nih.gov/11806409/ 
2  Note there are extremely few academic papers documenting the methodology of hypoxic death in an elective, 
suicide situation. This is largely because of the ambiguous legal issues facing observers when a person enacts their 
suicide and questions about whether the presence of a researcher could act as a source of encouragement and/or 
tacit coercion: both of these issues remain impediments in university ethics approval procedures. 
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3. Hypoxic Death using an Open System of a Plastic Bag/ Hood + Inert Gas 

3.1 In 1997, the bag + sedative protocol was replaced with a new approach where an 

inert gas would be fed into the bag. The first of these ‘open systems’ used helium 

which was pumped into a plastic bag/ hood. The gas entered the bag with a flow rate 

of ~15 liters/min and escaped into the atmosphere through the bag’s loose neckband. 

This method ensured that there was no accumulation of carbon dioxide within the 

bag and, therefore, there would be no alarm response experienced by the user. 

3.2 Attempts would subsequently be made to replace the plastic Exit bag with a sealing 

facemask that could cover both the nose and mouth. The gas flow would allow the 

exhaled gas to escape into the atmosphere. While the facemask was seen by some to 

be a more aesthetically acceptable method than a plastic bag, problems associated 

with mask leakage (as with the rebreather) forced a return to the full head-covering 

plastic bag. A trial of this procedure was conducted at the assisted suicide 

organisation Dignitas, in Switzerland. This 2010 study can be found in the Journal of 

Medical Ethics.3  

3.3 In 2014, the open system protocol was again changed, with 100% nitrogen replacing 

helium as the inert gas of choice. This change in use was largely driven by increasing 

difficulty in obtaining uncontaminated helium.  

3.4 In conclusion, the open system of a plastic Exit bag that is fed with nitrogen (at a 

sufficient flow rate to ensure minimum oxygen and carbon dioxide levels) is generally 

considered a more reliable means of providing a peaceful, hypoxic death. Good 

technique, practice and the willing involvement by the person seeking to die is 

essential. Concerns over vomiting remain. 

3.5 Based on the comments and experience outlined above, I highlight the following 

concerns regarding the planned approach to execution using hypoxia by the State of 

 
3 https://pubmed.ncbi.nlm.nih.gov/20211999/ 
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Alabama. 

4. Summary 

4.1 As discussed above, the various protocols developed by those active in the global 

right to die movement to produce a reliable and peaceful hypoxic death reveal a 

range of problems. This past experience should serve to inform those expecting to 

employ nitrogen hypoxia as an effective means of execution. The problems are 

identified below: 

5. Air Leakage 

5.1 The use of a sealing facemask has been abandoned because of the significant 

problems associated with maintaining an air-tight seal. Problems of mask fit, facial 

hair and dynamic changes associated with alteration of the user’s facial and/ or 

muscle tone (as consciousness is lost or the person speaks) have been found to be 

unsolvable. 

5.2 The smallest air leak greatly increases the time to loss of consciousness and 

uncertainty regarding the outcome. This uncertainty often led individual users to 

panic during their attempted suicide and abandon their plans for a peaceful death. 

Attempts to address the issue of facemask leakage, by increasing the flow rate/ 

delivery pressure of the gas (to reverse any inflow of oxygen especially during sudden 

deep inspiration), were only partially successful. 

5.3 The only reliable way to deal with the issue of the seal of the facemask was with the 

cooperation of a third party (an ‘assistant’). This person could recognise the problem 

and intervene to either re-position or apply manual pressure to the mask. Legally, this 

approach presented unacceptable risks. 
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6. Vomiting 

6.1 Early closed system which used a plastic bag + sedative drugs were slow with a 

greater possibility that the user could vomit during the procedure. This problem was 

reduced with the addition of inert gas, and the use of an open bag, but never fully 

eliminated. 

7. Points of Concern 

7.1 I have reviewed in detail (as much as this is possible) the redacted protocol relating to 

the planned nitrogen gas execution of Kenneth Eugene Smith (attached as Exhibit 1). 

My Concerns are as follows: 

8. The Sealing of the Facemask 

8.1 I understand that Mr. Smith is to be strapped down, and some form of sealing 

facemask fitted. There is no information in the protocol on the design of the mask, or 

whether it has been made to custom-fit Mr. Smith’s face (covering both his nose and 

mouth) so that there can be no introduction of room air/ oxygen upon deep gasping 

inspiration. 

8.2 It is difficult to see how an effective air-seal could be initially established, let alone 

maintained, without Mr. Smith’s participation and cooperation. In my opinion, this 

maintenance of an effective air-seal could only be achieved with the active 

involvement of a third party assistant: a person who would be able to monitor the 

situation and dynamically adjust and apply pressure to ensure that the facemask 

stays in place for the reasons discussed above (eg; changes in facial/ muscle tone 

upon loss of consciousness).  There is no reference to any such person in the 

Protocol. 

Case 2:23-cv-00656-RAH   Document 19-2   Filed 11/20/23   Page 6 of 58



8.3 This is especially important given Mr. Smith is expected to deliver his final statement 

while ‘wearing’ the facemask, which could further dislodge the mask.  

9. Head Restraint? 

9.1 There is no reference in the protocol to any planned head restraint, or what would be 

the procedure upon the sudden and possibly violent movement of Mr. Smith’s head: 

an involuntary (or voluntary) movement that could lead to dislodgement of the mask. 

This could occur as a deliberate act on the part of Mr Smith, or by the muscle spasms 

which can occur in the course of a person developing cerebral hypoxia. 

10. Gas Pressure & Flow Rate 

10.1 Details of the delivery pressure and flow rate of the nitrogen have been redacted 

from the protocol. If that is intended to address problems with facemask leakage by 

using a gas flow of 100% nitrogen with sufficient force to reverse any flow of 

atmospheric oxygen during deep inspiration, that will not always work. If there is any 

leakage, without further detail, it is not possible to comment on the effectiveness of 

such a strategy. What is clear is that there are no circumstances where the 

consequence of catastrophic mask dislodgement could be compensated by a high gas 

rate flow rate. 

11. Complications from Compromised Respiratory Function 

11.1 There is no reference in the redacted protocol to complications that may arise if Mr. 

Smith’s respiratory capacity is compromised. Good respiratory function and gas 

exchange is necessary for the rapid loss of consciousness with nitrogen hypoxia. 

Individuals with specific (restrictive) lung disease experience a slow time to loss of 

consciousness using this method. These users often undergo considerable distress 

experiencing existential panic before they lose consciousness. Preliminary lung 
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function assessment (spirometry) is traditionally recommended in the right to die 

movement for those who seek to use nitrogen hypoxia to end their lives. If 

respiratory function is found to be compromised, the method is abandoned. 

12. Vomiting 

12.1 The issue of possible vomiting has not been addressed in the redacted protocol. 

Should Mr. Smith vomit, the planned ‘humane’ death from nitrogen hypoxia, would 

become a grim and uncertain death resulting from tracheal obstruction. 

13. Conclusion 

13.1 Based upon the details available in the protocol, there is good reason to be concerned 

about the planned procedure. 

13.2 There is a significant possibility that Mr. Smith will be subject to incomplete cerebral 

hypoxia. A resultant vegetative state with permanent brain damage cannot be 

excluded. 

14. Possible Modifications to the Planned Protocol? 

14.1 If an execution subject is uncooperative, any procedure that relies on a facemask will 

be at risk of significant failure. One way to bypass the inherent problems of a 

facemask is to use a capsule, hood or container. The restraining gurney could then be 

placed within this contained environment. To effect a peaceful death the oxygen level 

within the container would need to be rapidly lowered from an ambient 21% to less 

than one percent. This would ensure an almost-immediate loss of consciousness with 

death following soon after. 

14.2 Such a protocol would address the risks associated with any ingress of oxygen from 

surrounding air and eliminate any concern over carbon dioxide accumulation. 
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Although vomiting would still be a possibility, precipitants such as attempting one’s 

final statement while wearing an alien head-mask would be removed. Facial 

expressions and emotions could also be clearly conveyed. 

I declare the foregoing to be true and correct under the penalty of perjury under the 

laws of the United States of America. 

 

/s/ Philip Nitschke______ 
Philip Nitschke 

Haarlem, Netherlands 

20 November 2023 
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Exhibit 1 
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Exhibit 2 
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Professional Background 
 
1997 – 2023  Founder & Director, Exit International 
   (End of life information & rights advocacy non-profit) 
 
2022   Founder & Director, Exit Generation 501(c)3 
 
1995 – 1997  Director, Ausdoc 
   (Mobile, outreach medical service) 
 
1989 – 1995  Resident Medical Officer & Radiation Protection Officer 
   Royal Darwin Hospital 
 
 
About Exit International 
 
Dr Philip Nitschke founded Exit International in 1996 following the overturning of 
Australia’s Rights of the Terminally Ill Act. 
 
Exit International is a global life choices information and advocacy non profit 
organization.  Key activities include: 
 

• Community education program via public meetings & workshops  
• Research & Development Program on peaceful/ reliable end of life methods 

(gases, poisons, drugs) 
• Peaceful Pill Handbook book (see: www.peacefulpillhandbook.com) 
• Going to Switzerland: how to plan your final exit book (this new book is the 

first of its kind to advise foreigners on assisted suicide in Switzerland) (see: 
www.exitswitzerland.com)  
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Clinical Expertise under Rights of the Terminally Ill Act 
 
In 1995, the Northern Territory of Australia became the first place in the world to 
legalise a patient’s right to request a legal, lethal, voluntary injection.  This law 
operated for 9 months before being overturned by the Australian Federal Parliament.   
 
On 22 September 1996, Dr Philip Nitschke became the first physician to ever 
administer a legal, lethal, voluntary injection. 
 
A total of four people used the Australian law. The decision to use a three-drug 
protocol was determined by Dr Nitschke after research and consideration of US lethal 
injection protocol at the time. The ‘Deliverance Machine’ was developed to 
sequentially administer 3 drugs.  Experience with the 3-drug protocol led to its 
abandonment in favour of a single drug (pentobarbital sodium). 
 
With the overturning of the Australian euthanasia legislation in 1997 attention turned 
towards public education of the elderly and seriously ill (who fall outside of the strict 
criteria of Medical Aid in Dying MAiD). The work of Exit is predicated upon an 
active R&D program focused on lethal drugs, substances, the use of inert gases and 
poisons. 
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Principal Exit Books 
 
The Peaceful Pill Handbook 
 
The Peaceful Pill Handbook is co-authored by Drs Philip Nitschke and Fiona Stewart. 
The book was first published in 2006 with the aim of providing seniors and people 
who are seriously ill with the most up-to-date information about how to achieve an 
elective, peaceful and reliable death at a time of their choosing. 
 
The Peaceful Pill eHandbook is principally published as an online subscription with 
constant updates. The contents of the book are constantly under review as reliable, 
accurate information about an elective, peaceful and reliable death is a fast-changing 
field. For example, there can be sudden changes in the availability of certain drugs 
and substances. Exit R&D also often leads to breakthroughs in methodology: for 
example, the shift from helium to nitrogen gas. 
 
The contents of the Peaceful Pill Handbook include:  
 
The Physiology of dying, All about lethal drugs & poisons, Lethal sedative drugs, 
Lethal cardiac drugs, US 5-Drug Mix, Supplementary drugs, Lethal Inorganic Salts, 
Inert Gases, Sarco, Poisonous Gases, VSED (voluntary stopping eating & drinking), 
Online Safety & Privacy, When it all goes wrong?, VAD – MAiD Laws around the 
World and the Swiss Option.  
 
The appendix includes the Exit Reliability - Peacefulness Table which ranks all 
methods discussed, against these and other key criteria. 
 
Since 2016, the book has been translated into Dutch, Italian, German, French and 
Spanish and continues to be the global go-to guide on end of life methods for the 
elderly and seriously ill. 
 
See: www.peacefulpillhandbook.com  
 
 
Going to Switzerland: how to plan your final exit 
 
Going to Switzerland: how to plan your final exit is co-authored by Drs Fiona Stewart 
and Philip Nitschke. Published in July 2023, this book is the first and only book to 
provide practical guidance on how to access an assisted suicide in Switzerland. 
 
As the only country to allow foreigners to fly in to die, Going to Switzerland covers 
the Swiss legal framework, qualification criteria, the differences between clinics 
including different drug administration protocols, issues around visas and 
immigration control, the involvement of family and friends as well as cremation and 
death certificates. 
 
See: www.exitswitzerland.com  
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Inventions 
 
Deliverance Machine 
The ‘Deliverance Machine’ was developed for the self-administration of intravenous 
drugs and was used by four terminally ill patients in Australia to self-administer 
euthanasia in 1996-97. The Deliverance Machine was acquired by the British Science 
Museum in 1997. 
 
http://www.scienceandsociety.co.uk/results.asp?image=10323706 
 
http://en.wikipedia.org/wiki/Euthanasia device 
 
BBC News ‘Euthanasia machine comes to UK’, 5 June 2000. 
http://news.bbc.co.uk/2/hi/health/778139.stm 
 
 
3D-Printed Sarco Device 
The Sarco euthanasia capsule has been created to provide an elective, lawful, low 
oxygen, low carbon dioxide death. The Sarco was unveiled at Venice Design (2019) 
and has since been exhibited at the Cube Design Museum NL (2020) and the Museum 
of Sepalchral Culture DE (2021). 
 
See https://www.exitinternational.net/sarco  (Sarco.design ) 
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Publications (selected) 
 
Books 
 
Nitschke, P. & Stewart, F. (2005) Killing Me Softly: Voluntary Euthanasia and the 
Road to the Peaceful Pill. Penguin. 
 
Damned if I Do (2013) with Peter Corris. Melbourne University Press. 
 
Nitschke, P. & Stewart, F. (2006 - present) The Peaceful Pill Handbook. Exit 
International. 
 
Stewart, F. & Nitschke, P. (2023) Going to Switzerland: how to plan your final exit. 
Exit International. 
 
 
Chapters - Articles 
 
Kissane, D., Street, A. & P. Nitschke ‘Seven Deaths in Darwin: case studies under the 
Rights of the Terminally Ill Act, Northern Territory, Australia’. Lancet 1998; 352: 
1097–102. 
 
Nitschke, P. & Stewart, F. (2009) ‘Dying Downunder’. In Nan Bauer-Maglin and 
Donna Perry Final Acts: Death, Dying and the Choices We Make. Rutgers University 
Press, New Jersey. 
 
 
Media 
 
Over the past 27 years, the work of Philip Nitschke in the area of end of life 
advocacy/ practices has been covered extensively by the global media including: 
 
Reuters, AP, AFP, ABC News Nightline, Newsweek, CNN, Time Magazine, the New 
York Times, the Washington Post, the LA Times, etc. 
 
An example of early coverage includes: 
 
New York Times 
Foreign desk ‘Australian Man First in World To Die With Legal Euthanasia’ New 
York Times 26 September 1996. 
http://www.nytimes.com/1996/09/26/world/australian-man-first-in-world-to-die-with-
legal-euthanasia.html?scp=1&sq=philip%20nitschke&st=cse 
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Documentaries 
 
Philip Nitschke continues to be the subject of numerous documentaries & films 
including: 
 
Sweet Death (2023) – Analeine Cal y Major, Mexico 
Time to Die (2019) – Vice, UK 
35 Letters (2015) – Winner Sydney Film Festival 
License to Kill (2013) - Al Jazeera 
Mademoiselle and the Doctor (2004) – Janine Hosking (Hollywood Film Festival 
Winner 2000 My Khmer Heart) 
 
 
Parliamentary Presentations 
 
Philip Nitschke is frequently invited to present to Parliamentary committees in 
Australia and elsewhere. He next appearance will be in Dublin Ireland at the Irish 
Joint Committee on Assisted Dying on 28 November 2023. 
 
 
Keynotes 
 
Philip Nitschke is a frequent keynote speaker on end of life issues at conferences, 
lecture, festivals & debates around the world. Most recently he presented at the 
technology conference ‘Login23’ in Vilnius, Lithuania. 
 
 
Awards 
 
1996  Rainier Foundation Humanitarian Award, USA 
1998  Australian Humanist of the Year 
2002  Charles Southwell Humanitarian Award 
  New Zealand 
2005  Finalist, Australian of the Year 
2006  Finalist, Australian of the Year 
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