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Docket Text

08/18/2022

=

APPLICATION for Search/Seizure Warrant by USA pursuant to 18 U.S.C.
2703(a), 2703(b)(1)(A), and 2703(c)(1)(A) filed by UNITED STATES OF
AMERICA. (Attachments: # 1 Exhibit A)(zstd) (Entered: 08/18/2022)

08/18/2022

o

MOTION to Seal Case by UNITED STATES OF AMERICA. (Attachments: # 1
Text of Proposed Order)(zstd) (Entered: 08/18/2022)

08/18/2022

Jwo

ORDER granting 2 Motion to Seal Case. Signed by Chief Judge Beryl A.
Howell on August 18, 2022. Counsel has been notified electronically. (Icbah4)
(Entered: 08/18/2022)

08/18/2022

I~

SEARCH WARRANT ISSUED BY Chief Judge Beryl A. Howell on August
18, 2022. Signed by Chief Judge Beryl A. Howell on August 18, 2022. Counsel
has been notified electronically.(Icbah4) (Additional attachment(s) added on
10/17/2022: # 1 Exhibit) (zstd). (Entered: 08/18/2022)

10/05/2022

o

NOTICE of Appearance by John P. Rowley, III on behalf of
REPRESENTATIVE SCOTT G. PERRY. (zhsj) (Entered: 10/06/2022)

10/05/2022

I

NOTICE of Appearance by John S. Irving, IV on behalf of
REPRESENTATIVE SCOTT G. PERRY. (zhsj) (Entered: 10/06/2022)

10/06/2022

N

MOTION for Extension of Time to Comply With the Conditions of the Search
Warrant Issued on August 8, 2022 by REPRESENTATIVE SCOTT G. PERRY.
(Attachments: # 1 Text of Proposed Order)(zhsj) (Entered: 10/06/2022)

10/06/2022

MINUTE ORDER: The Court ORDERS the government to file any response to
Representative Scott G. Perry's 7 Motion for Extension of Time to Comply with
the Conditions of the Search Warrant Issued on August 8, 2022 by October 11,
2022; and FURTHER ORDERS Rep. Perry to file any reply in support of his
Motion by October 13, 2022. So ORDERED, by Acting Chief Judge James E.
Boasberg on 10/6/2022. Counsel has been notified electronically.(znbn)
(Entered: 10/06/2022)

10/11/2022

oo

Memorandum in opposition to 7 Motion for Extension of Time to filed by
UNITED STATES OF AMERICA. (Attachments: # 1 Exhibit 1, # 2 Exhibit 2, #
3 Exhibit 3, # 4 Exhibit 4)(zstd) (Entered: 10/12/2022)

10/13/2022

NOTICE of Hearing on Motion. The parties shall take notice that a Motion
Hearing on Representative Scott G. Perry's Z MOTION for Extension of Time to
Comply With the Conditions of the Search Warrant Issued on August 8, 2022, is
scheduled for Tuesday, October 18, 2022, at 10:00 AM in Courtroom 22A— In
Person before Chief Judge Beryl A. Howell. (ztg) (Entered: 10/13/2022)

10/13/2022
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REPLY to opposition to motion re Z MOTION for Extension of Time to
Comply With The Conditions Of The Search Warrant Issued On August 18,
2022. filed by REPRESENTATIVE SCOTT G. PERRY. (zstd) (Entered:
10/14/2022)

10/14/2022

MINUTE ORDER (paperless), DIRECTING, upon consideration of
REPRESENTATIVE SCOTT G. PERRY's 7 Motion for Extension of Time to
Comply with the Conditions of the Search Warrant Issued on August 18, 2022
("Perry's Mot."), and to facilitate evaluation of PERRY's request for further
delay in complying with the court—ordered protocol, see 4 Search Warrant for
PERRY's personal cell phone ("SUBJECT PHONE"), dated Aug. 18, 2022,
Attachment C, that by October 17, 2022 at 3 PM, PERRY submit:

1. The total number of records on the SUBJECT PHONE that been reviewed
and (a) withheld as subject to the Speech or Debate privilege; (b) determined not
to be subject to the Speech or Debate privilege; (c) withheld on the basis of a
privilege other than the Speech or Debate privilege; and (d) as to records in 1(c),
identify the specific privilege and the number of records withheld for each such
claimed privilege other than the Speech or Debate privilege.

2. The total number of records on the SUBJECT PHONE that have not been
reviewed to date and have been withheld (a) as potentially subject to the Speech
or Debate privilege; (b) as potentially subject to a privilege other than the
Speech or Debate privilege; and (c¢) as to records in 2(b), identify the specific
privilege and the number of records withheld for each such claimed privilege
other than Speech or Debate privilege.

3. Clarify the apparent discrepancies in total numbers of documents, as set out in
PERRY's Motion, which states, variously: (a) "a set of 14,489 documents
requiring review for Speech or Debate privilege," Perry's Mot. at 5; (b) the
color—coded chart with 17 categories of communications, totaling 21,496
documents, id. at 6; and (c) the "log of 12,318 documents" provided to the
government on October 5, 2022 "as the documents that fell within the categories
of information that counsel believed would be subject to the Speech or Debate
privilege," id. at 7; see also [§—4] Gov't's Opp'n Ex. 4.

4. Identify the evidentiary privilege that PERRY believes would prevent the
government from reviewing "otherwise personal and confidential" records,
Perry's Mot. at 2, and "private communications with close family and friends,"
id. at 13, that otherwise fall within the scope of the Search Warrant. Signed by
Chief Judge Beryl A. Howell on October 14, 2022. Counsel has been notified
electronically.(lcbah4) (Entered: 10/14/2022)

10/14/2022

Set/Reset Deadlines: Response to Order of the Court due by 3:00 PM on
10/17/2022. (ztg) (Entered: 10/14/2022)

10/17/2022

—

10

RESPONSE TO ORDER OF THE COURT re Order dated 10/14/2022 filed by
REPRESENTATIVE SCOTT G. PERRY. (zstd) (Entered: 10/17/2022)

10/18/2022

Minute Entry for proceedings held before Chief Judge Beryl A. Howell: Motion
Hearing held on 10/18/2022 re 7 MOTION for Extension of Time to Comply
With the Conditions of the Search Warrant Issued on August 8, 2022, filed by
REPRESENTATIVE SCOTT G. PERRY. (Order forthcoming). (Court Reporter
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Elizabeth Saint—Loth.) (ztg) (Entered: 10/18/2022)

10/18/2022

MINUTE ORDER (paperless) DIRECTING, upon consideration of the parties'
briefing and arguments to the Court at the October 18, 2022, hearing on
Representative Scott G. PERRY's 7 Motion for Extension of Time to Comply
with the Conditions of the Search Warrant, that:

A. By October 18, 2022 at 6 PM, Rep. PERRY shall provide to the government:
(1) a privilege log ("Oct. 18 Privilege Log") identifying each record by date,
recipients, sender, and subject matter, as required under Attachment C to the 4
August 18, 2022 Search Warrant, for the 1,041 records he has reviewed and the
33 records in the "Notes" category of extracted information from his personal
cell phone ("Subject Phone") that he believes are subject to the Speech or
Debate Clause privilege; and

(2) submit to the government the following records which Rep. Perry does not
claim are protected by the Speech or Debate Clause privilege: (a) 3,788 records
already reviewed by Mr. Perry's counsel; (b) 1,076 records classified as "Junk"
in the summary chart on page 6 of Rep. Perry's 7 Motion; (c) records contained
in the 29 categories on page 4 — 5 of his 7 Motion, which he has not sought to
review and which he concedes are unlikely to contain privileged materials; and
(d) records from the "Notes" category of extracted information from the Subject
Phone not subject to the Speech or Debate Clause privilege.

B. By Friday, October 21, 2022, at noon, the GOVERNMENT shall file with
the Court a submission addressing:

(1) which, if any, of the records identified on the Oct. 18 Privilege Log the
government believes are not subject to the Speech or Debate Clause privilege;
and

(2) whether (a) the Speech or Debate Clause privilege applies to
communications found on the personal cell phone of a Member of Congress;
(b) the presence of non—legislative third parties to communications otherwise
subject to the Speech or Debate Clause privilege vitiates that privilege; (c) the
crime—fraud exception is invoked here and, if so, applies to the Speech or
Debate Clause privilege. By Monday, October 24, 2022, at 2 PM, Rep. PERRY
shall file any opposition to the government's submission; and by Wednesday,
October 26, 2022, at 2 PM, the government shall submit any reply.

C. Beginning Monday, October 24, 2022, Rep. PERRY shall conduct review,
at a rate of 800 records per business day, of the remaining 9,660 records to
determine whether he asserts the Speech or Debate Clause privilege as to any
record. On Friday, October 28, 2022, and every Friday thereafter, until review
of the extracted information from the Subject Phone is complete, Rep. Perry
shall provide to the government a privilege log, as required under Attachment
C to the 4 August 18, 2022 Search Warrant, identifying any record as to which
he asserts the Speech or Debate Clause privilege. In the event that the
government objects to the assertion of privilege as to any record, the parties
shall confer on a briefing schedule and submit the dispute and proposed
briefing schedule to the Court to resolve the dispute. Signed by Chief Judge
Beryl A. Howell on October 18, 2022. Counsel has been notified
electronically.(Icbah4) (Entered: 10/18/2022)

10/19/2022

|

JOINT MOTION to Modify Briefing Schedule by REPRESENTATIVE SCOTT
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G. PERRY, UNITED STATES OF AMERICA. (Attachments: # 1 Text of
Proposed Order)(zstd) (Entered: 10/19/2022)

10/19/2022

MINUTE ORDER (paperless) GRANTING IN PART and DENYING IN PART
Representative Scott G. PERRY's 7 Motion for Extension of Time to Comply
with the Search Warrant, as reflected in the Court's Oct. 18, 2022 Minute Order
and for the reasons stated on the record at the October 18, 2022 hearing on Rep.
Perry's Motion. Signed by Chief Judge Beryl A. Howell on October 19, 2022.
Counsel has been notified electronically.(Icbah4) (Entered: 10/19/2022)

10/19/2022

MINUTE ORDER (paperless) GRANTING the parties' 11 Joint Motion to
Modify Briefing Schedule and AMENDING the SCHEDULING ORDER as
follows, with all other deadlines remaining the same:

1. By Thursday, October 27, 2022, at 5 PM, the Government shall file with the
Court a submission addressing: (1) which, if any, of the records identified on the
Oct. 18 Privilege Log the Government believes are not subject to the Speech or
Debate Clause privilege; and (2) whether (a) the Speech or Debate Clause
privilege applies to communications found on the personal cell phone of a
Member of Congress; (b) the presence of non—legislative third parties to
communications otherwise subject to the Speech or Debate Clause privilege
vitiates that privilege; and (c) the crime—fraud exception is invoked here and, if
so, applies to the Speech or Debate Clause privilege.

2. By Monday, October 31, 2022, at 2 PM, Rep. Perry shall file any opposition
to the Government's submission.

3. By Wednesday, November 2, 2022, at 2 PM, the Government shall submit
any reply. Signed by Chief Judge Beryl A. Howell on October 19, 2022.
Counsel has been notified electronically.(Icbah4) (Entered: 10/19/2022)

10/20/2022

MINUTE ORDER (paperless) DIRECTING the parties to confer and notify the
Court, by October 26, 2022, as to how they would like to proceed in the parallel
case filed in 22—mc—79, or whether, given the Scheduling Order issued and
process underway in this case, Representative Scott G. PERRY intends to file a
notice of dismissal in that docket. Signed by Chief Judge Beryl A. Howell on
October 20, 2022. Counsel has been notified electronically.(lcbah4) (Entered:
10/20/2022)

10/20/2022

MOTION to Partially Unseal for Purpose of Ordering Transcript by UNITED
STATES OF AMERICA. (Attachments: # 1 Text of Proposed Order)(zstd)
(Entered: 10/20/2022)

10/20/2022

ORDER GRANTING the government's 12 Motion to Partially Unseal for
Purposes of Ordering Transcript. Signed by Chief Judge Beryl A. Howell on
October 20, 2022. Counsel has been notified electronically.(Icbah4) (Entered:
10/20/2022)

10/27/2022

RESPONSE TO ORDER OF THE COURT (Brief Regarding The
Inapplicability of The Speech or Debate Clause to Materials Seized from Rep.
Perry) re Minute Order dated 10/19/2022 re. filed by UNITED STATES OF
AMERICA. (zstd) (Entered: 10/27/2022)

10/31/2022

RESPONSE re 13 Brief Regarding The Inapplicability of The Speech or Debate
Clause filed by REPRESENTATIVE SCOTT G. PERRY. (zstd) (Entered:
11/01/2022)
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11/02/2022

—
I~

REPLY re 13 Brief Regarding The Inapplicability of the Speech or Debate
Clause to Materials Seized from Rep. Perry filed by UNITED STATES OF
AMERICA. (zstd) (Entered: 11/02/2022)

11/04/2022

MEMORANDUM OPINION and ORDER Regarding the Applicability of the
Speech or Debate Clause to the Contents of Rep. Perry's Cell Phone. See Order
for further details. Signed by Chief Judge Beryl A. Howell on November 4,
2022. Counsel have been notified electronically.(Icbah4) Modified title on
11/7/2022 (ztg). (Entered: 11/04/2022)

11/14/2022

Objection to Rep. Perry's Speech Or Debate Privilege Assertions and Request
for Court Review by UNITED STATES OF AMERICA (Attachments: # 1 Copy
of EarthWater— Scott Perry— Tagged SD Yes—1041 docs, # 2 Copy of
20221028 EarthWater— Scott Perry— Tagged SD Yes— 79 docs, # 3

20221104 S&D Yes Log, #4 20221111 _S&D Yes Log)(zstd) (Entered:
11/15/2022)

11/15/2022

RESPONSE re 19 Government's Objection to Rep. Perry's Speech Or Debate
Privilege Assertions and Request for Court Review filed by
REPRESENTATIVE SCOTT G. PERRY. (zhsj) (Entered: 11/16/2022)

11/16/2022

MINUTE ORDER (paperless) GRANTING, in part, Rep. Perry's unopposed 20
Request for Modification ("Perry Mot.") of the Court's 18 November 4, 2022,
Order ("Privilege Order"); MODIFYING the previously entered scheduling
order; and ISSUING, in accord with the parties agreed—to schedule and Rep.
Perry's proposed modifications, see Perry Mot. at 7—8, the following
SCHEDULING ORDER:

(1) By Friday, November 18, 2022, Rep. Perry will provide the government with
(a) any records and communications for which he no longer asserts privilege
under the Speech or Debate Clause ("Clause"), and (b) a revised privilege log in
an excel spreadsheet for those records and communications that he continues to
assert are privileged, with all communications and records categorized per item
2(a) of the Privilege Order, see 18 Privilege Order at 12 ("(1) communications
with cybersecurity individuals, (2) communications with other Members of
Congress and staff, (3) communications with executive branch officials, (4)
communications with Trump Campaign officials, and (5) communications with
Pennsylvania State legislators"), and with notes providing relevant context for
those communications and records; and

(2) By Monday, November 28, 2022, at 5:00 PM, Rep. Perry will provide the
Court with the following:

a. An excel spreadsheet listing all communications and records that Rep. Perry
continues to assert are privileged under the Clause, with each entry including the
following:

(1) columns containing the data fields listed in item 2(c) of the Privilege Order,
see 18 Privilege Order at 12 ("i. exhibit number ii. Bates number(s), if any iii.
document type (i.e., text, email, Notes app file) iv. date v. recipient(s) vi. sender
vii. proposed category, and viii. any additional information concerning the
communication, if necessary");

(2) a column categorizing that communication or record by the categories
outlined in item 2(a) of the Privilege Order; and
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(3) a column entitled "Notes," with each entry providing context or further
explanation for the corresponding documents or communications; and

b. PDF copies of each communication and record that Rep. Perry asserts are
privileged under the Clause, sorted and categorized into electronic folders
outlined in item 2(a) of the Privilege Order and, within each folder, sorted
chronologically with Relativity Control Numbers stamped on the documents;
and

¢. A motion for nondisclosure to the government, explaining the key topics that
the communications and records relate to and providing the basis for Rep.
Perry's assertion for privilege under the Clause with respect to each topic.
Signed by Chief Judge Beryl A. Howell on November 16, 2022. Counsel have
been notified electronically.(lcbah4) (Entered: 11/16/2022)

11/28/2022

MOTION for Nondisclosure to the Executive Branch of Information Protected
by the Speech or Debate Clause of the United States Constitution by
REPRESENTATIVE SCOTT G. PERRY. (zhsj) (Entered: 11/28/2022)

12/16/2022

NOTICE of filing a submission communicated to the Court through email by the
government on December 16, 2022 by UNITED STATES OF AMERICA (ztg)
(Entered: 12/16/2022)

12/28/2022

ORDER GRANTING IN PART and DENYING IN PART Rep. Perry's 21
Motion for Nondisclosure to the Executive Branch of Information Protected by
the Speech or Debate Clause of the United States Constitution. See order for
further details. Signed by Chief Judge Beryl A. Howell on December 28, 2022.
Counsel has been notified electronically.(Icbah4) (Entered: 12/28/2022)

12/28/2022

MEMORANDUM OPINION regarding Rep. Perry's 21 Motion for
Nondisclosure to the Executive Branch of Information Protected by the Speech
or Debate Clause of the United States Constitution. Signed by Chief Judge Beryl
A. Howell on December 28, 2022. Counsel has been notified
electronically.(Icbah4) (Entered: 12/28/2022)

12/29/2022

MINUTE ORDER (paperless) DIRECTING the parties to submit any future
sealed filing in this matter to DCD_CMECF_CRSpecial@dcd.uscourts.gov for
docketing, with a courtesy copy emailed to

Howell Chambers@dcd.uscourts.gov. Signed by Chief Judge Beryl A. Howell
on December 29, 2022. Counsel has been notified electronically.(lcbah4)
(Entered: 12/29/2022)

12/30/2022

NOTICE OF APPEAL TO DC CIRCUIT COURT as to 24 Order on Motion for
Nondisclosure by REPRESENTATIVE SCOTT G. PERRY. Fee Status: No Fee
Paid. Parties have been notified. (zstd) (Entered: 01/02/2023)

12/30/2022

EMGERENGY MOTION to Stay re 24 Order on Motion for Nondisclosure by
REPRESENTATIVE SCOTT G. PERRY. (Attachments: # 1 Memorandum of
Law in Support)(zstd) (Entered: 01/02/2023)

12/31/2022

MINUTE ORDER (paperless) ISSUING the following SCHEDULING
ORDER: (1) by Tuesday, January 3, 2023 at 5:00 PM, the government shall file
any response to Rep. Perrys Emergency Motion to Stay Pending Appeal, which
motion was submitted to Chambers on December 30, 2023 at 10:31 PM and may
not be docketed until January 3, 2023, and (2) by January 4, 2023 at 10:00 AM,
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Rep. Perry shall file any reply. Signed by Chief Judge Beryl A. Howell on
December 31, 2022. Counsel has been notified electronically.(Icbah4) (Entered:
12/31/2022)
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UNITED STATES DISTRICT COURT
DISTRICT OF COLUMBIA

IN THE MATTER OF THE SEARCH OF : Case No. 22-sc-2144
THE FORENSIC COPY OF THE CELL
PHONE OF REPRESENTATIVE : Chief Judge Beryl A. Howell
SCOTT PERRY -
UNDER SEAL

NOTICE OF APPEAL

Notice is hereby given that Representative Scott G. Perry, by and through counsel and
pursuant to 28 U.S.C. § 1291, hereby appeals to the United States Court of Appeals for the
District of Columbia Circuit from the Order of this Court entered on December 28, 2022,
granting in part and denying in part his motion to withhold from the Government, on the basis of
Speech or Debate privilege, access to certain records it seized from his cell phone.

December 30, 2022 Respectfully submitted,
JPROWLEY LAW PLLC
/s/ _John P. Rowley III
By: John P. Rowley III (D.C. Bar No. 392629)
1701 Pennsylvania Avenue, N.W., Suite 200
Washington DC 20006

Telephone: (202) 525-6674
Email: jrowley@secillaw.com

E & WLAW, LLC

/s/ John S. Irving
By: John S. Irving(D.C. Bar No. 460068)
1455 Pennsylvania Ave., N.W., Suite 400
Washington, D.C. 20004
john.irving(@earthandwatergroup.com
(301) 807-5670

Counsel for Representative Scott G. Perry
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this 30" day of December 2022, a copy of the foregoing

Notice of Appeal was served on the Government via electronic mail.

/s/ John P. Rowley III
John P. Rowley III (D.C. Bar No. 392629)

10
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN THE MATTER OF THE SEARCH OF
THE FORENSIC COPY OF THE CELL Case No. 22-sc-2144
PHONE OF REPRESENTATIVE SCOTT
PERRY Chief Judge Beryl A. Howell
UNDER SEAL
ORDER

Upon consideration of Representative Perry’s motion for non-disclosure to the
government; the government’s objections to Representative Perry’s assertions of privilege;
Representative Perry’s ex parte supplement; the attached exhibits; and the underlying record, for
the reasons set forth in the accompanying Memorandum Opinion, it is hereby:

ORDERED that Representative Perry’s Motion for Non-Disclosure, ECF No. 21, is
GRANTED IN PART and DENIED IN PART; it is further

ORDERED that Representative Perry may withhold the 161 responsive records listed by
Bates-stamp number in Attachment A to this Order and not disclose these records to the
government because they are protected under the Speech or Debate Clause of the U.S.
Constitution, see U.S. CONST. art. I, § 6, cl. 1; it is further

ORDERED that Representative Perry may withhold in part and must disclose in part the
responsive records with Bates-stamp numbers RELMO0000001915; RELMO0000003823;
RELMO0000003896, in the redacted form attached in Attachment B to this Order; it is further

ORDERED that Representative Perry must promptly disclose, by January 5, 2023, to the
government all remaining responsive records previously withheld and submitted for in camera
review, listed by Bates-stamp number in Attachment C to this Order; and it is further

1

11
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ORDERED that the Clerk of the Court is directed to close this case.
SO ORDERED.

Date: December 28, 2022

BERYL A. HOWELL
Chief Judge

Page 12 of 106
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Bates Number

REL0000000104 RELMO0000000775 RELMO0000002227 RELMO0000004187
REL0000000145 RELMO0000000798 RELMO0000002262 RELMO0000004208
REL0000000438 RELMO0000000820 RELMO0000002343 RELMO0000004335
RELO0000000477 RELMO0000000824 RELMO0000002361 RELMO0000004375
REL0000000859 RELMO0000000877 RELMO0000002441 RELMO0000004381
REL0000000995 RELMO0000000920 RELMO0000002448 RELMO0000004409
REL0000001158 RELMO0000000922 RELMO0000002487 RELMO0000004447
REL0000001320 RELMO0000000941 RELMO0000002566 RELMOOO()1004447.000
REL0000001503 RELMO0000000955 RELMO0000002659 RELM000%004447'000
REL0000001521 RELMO0000001025 RELMO0000002806 RELMO0000004461
REL0000001623 RELMO0000001139 RELMO0000002855 RELMO0000004595
REL0000001703 RELMO0000001206 RELMO0000002861 RELMO0000004596
REL0000001981 RELMO0000001271 RELMO0000002886 RELMO0000004871
REL0000002170 RELMO0000001331 RELMO0000002893 RELMO0000004926
REL0000002255 RELM0000100 1331.000 RELMO0000002896 RELMO0000004936
3

13
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REL0000002700 RELM0000001350 | RELM0000002928 | RELM0000004948
REL0000002833 RELM0000001407 | RELM0000002941 RELMO0000005007
REL0000002838 RELM0000001408 | RELM0000002971 RELMO0000005040
REL0000002870 RELM0000001419 | RELM0000003010 | RELM0000005137
REL000000291 1 RELM0000001448 | RELM0000003187 | RELM0000005139
REL0000004520 RELM0000001466 | RELM0000003212 | RELM0000005166
REL0000004664 RELM0000001565 | RELM0000003217 | RELM0000005242
REL0000004759 RELMO000001590 | RELM0000003224 | R-HMO000003242.000
REL0000004790 RELMO000001614 | RELM0000003281 | N--MO000103242000
REL0000004799 RELMO000001648 | RELM0000003311 | RELMO000003242000

RELMO000000018 | RELMO000001689 | RELM0000003371 | RPEMO000005242.000
RELMO000000100 | RELMO000001694 | RELM0000003422 | RPEMO000005242.000
RELMOOOOO00I00000 | gy \ronoooo1702 | RELMOoo0ou3so1 | RELMOO00005242.000
RELMOOOOO00I00000 | gy \ronoooon7ss | - RELMOoooouss7 | RELMOO00005242.00
RELM0000000123 | RELMO0000001804 | RELMO000000364g | < MO000005242.000
RELM0000000299 | RELM0000001847 | RELM0000003707 | RELM0000005255
RELM0000000346 | RELM0000001860 | RELM0000003870 | RELM0000005456
RELM0000000378 | RELM0000001933 | RELMO000003896.000 1 pgp pogo000sseo
RELM0000000426 |~ RELM0000001962 | RELMO00ON03896.000 1 pep pooo000ss0
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RELM0000000495 | RELM0000001996 RELMOOO%OO%%'OOO RELMO000005636
RELM0000000S62 | ~ RELM0000002009 | RELMO00OR03896000 1 pep poooooossso
RELM0000000583 | RELM0000002077 | RELM0000004064 | RELM0000005703
RELMO0000000595 | RELMO0000002101 | RELMO0000004077 | RELMO0000005713
RELMO0000000610 | RELMO0000002193 | RELMO0000004140
RELM0000000634 | \-MO000002193-090 1 pip nvooo0004142
RELM0000000722 | RPHMOO0OB02I93-090 1 rip 0000004167
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ATTACHMENT B:

RESONSIVE RECORDS THAT MAY BE DISCLOSED TO
THE GOVERNMENT AS REDACTED BELOW

Bates Number

RELMO0000001915

RELMO0000003823

RELMO0000003896

Page 16 of 106
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Conversations: 1 Participants: 2
Total Messages: 7 Date Range: 12/3/2020

Outline of Conversations

E‘ patrick.schilling@mail.house.gov 7 messages on 12/3/2020 Patrick Schilling Scott Perry
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E] patrick.schilling@mail.house.gov

Scott Perry 12/3/2020, 11:02 PM
Did you talk with Dr Wallace?

Patrick Schilling 12/3/2020, 11:03 PM

| spoke with him earlier today. He wants to talk to you about what's going on with DOJ and that he has some info that you
and Jeff didn’t discuss.

Scott Perry 12/3/2020, 11:03 PM
Ok

18
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Conversations: 1 Participants: 2
Total Messages: 11 Date Range: 12/16/2020 - 12/17/2020

Outline of Conversations

E] patrick.schilling@mail.house.gov 11 messages between 12/16/2020 - 12/17/2020 Patrick Schilling
Scott Perry
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Messages in chronological order (times are shown in GMT -05:00)

E] patrick.schilling@mail.house.gov

Patrick Schilling 12/17/2020, 1:24 PM
Biden picked Mike Regan for EPA. He's the NC DEP Adminisrator under the Dem governor.

Patrick Schilling 12/17/2020, 1:25 PM
Better than Mary Nichols but a communist nonetheless

Scott Perry 12/17/2020, 4:40 PM
Scott,
Below is the exact wording for the Secretary of State’s Elections Division data request.

The Secretary of State's Elections Division maintains official records of all voter registrations, commonly referred to as
"voter file/voter list." In this database, there are details for each registered voter. In this case, we are looking--at
minimum--for the following voter details:

- whether the voter requested a AB/EV ballot for current election
- pertinent AB/EV dates (when ballot was requested, when it was returned, how it was returned, etc.)
- Address to which the AB/EV ballot for that voter was sent.

We would like to obtain the full "voter file", including all the “vote history" that will have all the current election
Absentee/Early ballot details.

Elections Division: (717) 787-5280

SP Scott Perry 12/17/2020, 5:20 PM
Patrick, | think there's more/something other than this

Patrick Schilling 12/17/2020, 5:38 PM
Yes, | was going to say that we need to request a forensic audit of the results in every county using the systems

20
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Conversations: 1 Participants: 2
Total Messages: 6 Date Range: 1/6/2021 - 1/7/2021

Outline of Conversations

E‘ patrick.schilling@mail.house.gov 6 messages between 1/6/2021 - 1/7/2021 Patrick Schilling
Scott Perry
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Messages in chronological order (times are shown in GMT -05:00)

E] patrick.schilling@mail.house.gov

Scott Perry 1/6/2021, 8:05 PM
https://www.facebook.com/blazingpress/videos/228969208760196/

File "bf0f074c-130b-4089-82b5-53eb5ccc9917.pluginPayloadAttachment” is missing.
Attachment: __Library_SMS_Attachments_64_04_D1F43A76-3F51-43FE-AOEE-A1B42D20B90E_DB69713C-DEE3-
4D5C-B234-A58F391AAD79 piuginPayloadAttachment (5 KB)

File "1ccfca9a-d3fe-411f-ad30-af7204f1969c.pluginPayloadAttachment" is missing.
Attachment: __Library SMS_Attachments_ef_15_BCS534CA8-8571-4771-A87C- ES56A7303_97259EDD- 1-4CA7-
8532-7TAB6D09IB1ECB.pluginPayloadAttachment (8 KB)

Scott Perry 1/6/2021, 8:07 PM
https://threadreaderapp.com/thread/13452294658408284 17 .html

File "2a8628f6-7986-4f5b-ad33-66d4c7d80750.pluginPayloadAttachment” is missing.
Attachment: __Library_SMS_Attachments_8d_13_2655745E-45CC-4234-A508-51C2692733D7_684668EB-0ECD-4EC4-
A216-BE76BB36CCAD.pluginPayloadAttachment (7 KB)

File "b5faf703-5237-4f9b-8950-40e7055038bb.pluginPayloadAttachment” is missing.
Attachment. __ Library_SMS_Attachments_54 04 78 C89- 1-4160-BESC-A4E62F 38& D0OBD3360-FA3C-
4598-A586-258703F 22392 pluginPayloadAttachment (304 KB)

Scott Perry 1/6/2021, 8:07 PM

Is this true
Press Release: Votes Switched throughout U.S. Presidential Race — Institute for Good Governance
by Marjorie Meyers | Jan 6, 2021 | Press Release

PRESS RELEASE

Senior IT Expert at Global Defense Contractor Testifies in talian Federal Court; He and Others Switched Votes
throughout America in the U.S. Presidential Race

Rome, Italy (January 5, 2021) — An employee of the 8th largest global defense contractor, Leonardo SpA, provided a
shocking deposition detailing his role in the most elaborate criminal

22
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UP TO THE MINUTE NEWS UPDATES AT WWW.BLAZINGFRESS.COM
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Thread

reader
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Thread reader
THREAD BY KANEKOA (@KANEKOATHEGREAT)

NEW: US election data was forwarded from
Frankfurt, Germany to Rome, ltaly where the man
pictured below partnered with members of MI6, the
ClA, & the [talian defense-contractor, Leonardo, led
the operation & built the algorithms that were used ...

Read all 8 tweets on threadreaderapp.com

25
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ATTACHMENT C:
RESPONSIVE RECORDS THAT MAY BE DISCLOSED IN THEIR ENTIRETY
TO THE GOVERNMENT
Bates Number

RELMO00000004 | RELM00000003 | RELM00000023 | RELM00000030 | RELMO0000003473.0

43 09.0002 54.0067 18.0001 022
RELMO00000010 | RELM00000003 | RELM00000023 | RELM00000030 | RELM0000003473.0

79 10 54.0068 18.0002 023
RELMO00000010 | RELM00000003 | RELM00000023 | RELM00000030 | RELMO0000003473.0

89 10.0001 54.0069 27 024
RELMO00000003 | RELM00000023 | RELMO00000030 | RELMO0000003473.0

REL0000000023 10.0002 54.0070 27.0001 025
RELMO00000003 | RELM00000023 | RELMO00000030 | RELMO0000003473.0

REL0000000024 10.0003 54.0071 27.0002 026
REL0000000024. | RELM00000003 | RELM00000023 | RELM00000030 | RELM0000003473.0

0001 10.0004 54.0072 27.0003 027
RELMO00000003 | RELM00000023 | RELMO00000030 | RELMO0000003473.0

REL0000000032 10.0005 54.0073 27.0004 028
RELMO00000003 | RELM00000023 | RELMO00000030 | RELMO0000003473.0

REL0000000051 12 54.0074 27.0005 029
RELMO00000003 | RELM00000023 | RELMO00000030 | RELMO0000003473.0

REL0000000058 27 54.0075 27.0006 030
RELMO00000003 | RELM00000023 | RELMO00000030 | RELMO0000003473.0

REL0000000059 33 54.0076 27.0007 031
RELMO00000003 | RELM00000023 | RELMO00000030 | RELMO0000003473.0

REL0000000064 35 54.0077 27.0008 032
RELMO00000003 | RELM00000023 | RELM00000030 | RELMO0000003473.0

REL0000000077 35.0001 54.0078 27.0009 033
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REL0000000102 REL;\g?OOOOOOzOOOS REL;\:‘I‘()OOOO7()90023 REL%I?)OOOOIOOO%O RELMO%()3(1003473 .0
REL0000000115 RELM(;(;OOOOO3 REL;\;[900008000023 RELé\;I?OOO()l()IOO30 RELMO%(;OSOO3473.O
REL0000000115. | RELM00000003 | RELM00000023 | RELM00000030 | RELM0000003473.0

0001 53.0001 54.0081 27.0012 036
REL0000000123 RELM(;(;OOOOOS REL22900008%0023 REL%%OOO&OO?’O RELMOOOO3O7OO3473.O
REL0000000181 REL;\;[,OOOOO()OPO% REL22900008%0023 RELé\/7[.000001(20030 RELMO%(;(;OO3473 .0
REL0000000207 RELM(;%OOOOOS REL;\:‘I?00008(20023 REL%%OOOPSOO?’O RELMOOOO309003473.0
REL0000000209 RELM(;(;OOOO% REL¥900008%0023 RELé\/7[.000001060030 RELMO%(Z‘%OO3473.0
REL0000000231 RELM(;(;OOOOOS REL2211900008060023 REL;;I?OOOOI()7003O RELMOO()(LOPOMB .0
REL0000000245 RELM(;(A)‘OOOOO4 REL;\:?OOOOS%OOB RELé\/7[F)000()1080030 RELMO%(L()2003473.0
REL0000000277 RELM(;(;OOOOO4 REL;\:‘[900008080023 RELé\/7[.000001090030 RELMO0000003478
REL0000000284 RELM(;(;OOOOO4 REL;\;I?OOOOg()gOOZS RELé\;If)OOO()z00003O RELMO0000003481
REL0000000343 RELM(;(;OOOOO4 REL¥9000%000023 REL%?()O()%OP%O RELMO%%O100348 1.0
REL0000000379 RELM(;(;OOOOM REL;\;I?OOO()g()IOOZS RELé\;If)OOOOzOzO%O RELMO%%OZOOMS 1.0
REL0000000383 REL;\éIf)00000010004 REL;\;[?OOO()g()zOO23 RELé\;I?OOO()z()30030 RELMO%(:)(;OO348 1.0
REL0000000385 REL;\:;[900000020004 REL;\;I?OOO%%OOZS REL;;I?OOO(;(LOO3O RELMO%%(Z‘OO%S 1.0
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REL00000038 | RELMO0000004 | RELMO0000O23 | RELMOU000030 | RELMO00O0034810
REL000000042s | RELMOOO00004 | RELMO0000023 | RELMOOOO0O30 | gt v ogpogasass
REL0000000436 | REPMOO00004 | RELIIOWIN0023 1 RELMOWIN30 1 RELMO000003500
REL0000000436. | RELM00000004 | RELM00000023 | RELM00000030 | RELMO0000003500.0

0001 70.0001 54.0097 27.0028 001
REL0000000440 REL%900000020004 REL¥9000%080023 REL%%OO%%OO” RELMO0000003504
REL00000004s1 | |PLMOID00004 | RELMOBIONO23 | RELMODNYO30 | RELM0000003509
REL0D00000460 | RELMO000000S | RELMO0000O23 | RELMOO000030 | RELMO000003509.
REL0000000474 | RELVONIO00S | RELVOWI0023 1 RELMOWIN30 | RELM0000003510
REL0000000476 | RELYONDD005 | RELMOWIN023 | RELMOSONOSO | RELM0000003538
REL0000000479 | KPEMAG000005 REL¥900100%0023 REL%%OOO&OO” RELM0000003567
REL0000000455 | RELMODOUO0GS. | RELMO0000023 | RELMO0000030 | RELMO000003567.0
RELo00000us10 | RELMO000000S | RELMO0000O23 | RELMOO000030 | RELMO0000G3567.0
REL0000000s15 | RELMOU00000S | RELMO0000O23 | RELMOU000030 | RELMO000003567.
RELO00000s22 | RELMO000000S | RELMO0000O23 | RELMO0000030 | RELMO0000G3567.0
RELO00000s33 | RELMO000000S | RELMO0D00OZ3 | RELMO000030 | RELMO0U00G3567.0
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REL0000000547 RELM(;(;OOOOOS REL?:LI-OoolooogOOB REL%%OO(LOOO%O RELMO%%%OO?aS 67.0
REL0000000553 RELM(;(;OOOOOS REL;\;[?O()I()IOOOO23 REL%?QO&OP%O RELMO%(:)(;OO% 67.0
REL0000000554 RELM(;(())OOOOOS REL;\;I?OOIOIOIOOZ3 REL;;I?OOO(L(;OO3O RELMO%%(;OO?aS 67.0
REL0000000564 REL;\S900000010005 REL?:LI-OOOSOQOOB REL%%OO(Z&OO?)O RELMOOO%OgOO?aS 67.0
REL0000000640 RELM(;%OOOOOS REL22900101%0023 REL%.O()O()(L(LOOB'O RELMO%OI%OO% 67.0
REL0000000671 RELM(;(())OOOOOS REL?:LI-OOOS(LOOB REL%?)&)(Z&O%O RELMOOOOIOIOO?aS 67.0
REL0000000675 RELM(;(;OOOOOS REL;\Z[T)(%O&OOB REL%.O()O()(L%OOB'O RELMO%OIO20035 67.0
REL0000000676 RELM(())(())OOOOO6 REL2211900101060023 REL;;I?OOO(L()7003O RELMOOOOI()?)OO?aS 67.0
REL0000000690 RELM(())%OOOO% REL;\;[?O()I()I()70023 RELé\/7[F)000(2080030 RELMO%OI(LOO% 67.0
REL0000000692 REL(I)\gf)OOOOOOIOO% REL;\:‘[900101080023 REL%.O()O()(L%OOB'O RELMO%OIOSOO3567.O
REL0000000745 RELM(;(‘)lOOOO% REL;\;I?O()I()I()gOOZS REL§§9000%000030 RELMOO()01060035 67.0
REL0000000768 RELM(;(;OOOO% REL¥9001%000023 REL%?()O()OSOP%O RELMO%OIO70035 67.0
REL0000000768. | RELM00000006 | RELM00000023 | RELM00000030 | RELM0000003567.0

0001 41 54.0121 27.0052 018
REL0000000805 RELM(‘)&OOOO% REL;\;[?O()I()z()zOO23 REL%?):&%O%O RELMO%OI(;0035 67.0
REL0000000830 REL};\/61900000010006 REL;\;I?OOI%%OOZS REL;;I?OOO%(LOO3O RELMO%Oz%OO?aS 67.0
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REL0000000838 RELi\/6[900000020006 REL;\:‘I‘OOOIOz(LOOZZ% REL%?OOO%%OO3O RELMO%()Z()IOO3567.O
REL0000000851 REL}‘\ng)OOOOOO?)OOO6 REL;\;[?O()I()2%0023 REL%?OOO%O6OO3O RELMO%OZ()20035 67.0
REL0000000852 REL}:?()OOOO(Z;OO% RELM(;%OOOOZ:% REL;;I?OOO%()7003O RELMO%Oz(;OO?aS 67.0
REL0000000869 RELi\g?OOOOO%OOO6 REL;\;I?OOOOO()IOOZ3 REL%9000%080030 RELMOO()OZ(?O?,S 67.0
REL0000000870 REL};\/61900000060006 RELM%(;OOOOB REL%F):&%O%O RELMO%()z(;OO3567.0
REL0000000891 RELM(‘)&OOOO% RELM(;(;OOOOB RELé\/71900006000030 RELMOOOOZO6003567.O
REL0000000932 RELM%(;OOOO% REL;\;,[900000010023 RELé\/7[.000006010030 RELMO%Oz()7003567.0
REL0000000937 RELM%(;OOOO% REL;\;I?OOOOO%OOZ3 REL;;I900006(?20030 RELMOOOO208003567.0
REL0000000994 RELM%%OOOO% REL%?()O()O()%OOB RELé\/7[F)00006()30030 RELMO%OZ%OO% 67.0
REL0000001001 RELM(;(;OOOO% REL%900000(1‘0023 REL%.O()O()O&OOB'O RELMO%(;%O%S 67.0
REL0000001009 RELM(;(;OOOO% REL;\;I?OOOOO%OOZS REL%900006(20030 RELMO%()3()IOO35 67.0
REL0000001023 REL;\/6[900000010006 REL;\;[900000060023 RELé\/7[900006060030 RELMO%O3020035 67.0
REL0000001034 REL%900000020006 REL;\;I‘OOOOOO(;OOZS RELé\/7[900006070030 RELMO%()3()3OO35 67.0
REL0000001042 REL%?()O()O()O},OO% REL;\;[900000080023 RELé\/71900006080030 RELMO%(;(LOO3567.0
REL0000001056 REL%900000(110006 REL;\;I?OOOOO()gOOZS REL%900006090030 RELMO%(;(;OO% 67.0
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REL0000001058 REL%?OOOOO%OOO6 REL;\;I?OOO()IOOOOZ3 REL%?OOO(;OOO%O RELMO%()3()6OO35 67.0
REL0000001062 REL%?()O()O()%OO% REL;\;[?OOO()I()IOO23 REL%?OOO%()IOO3O RELMO%(;(;OO% 67.0
REL0000001078 RELM(;(())OOOO% REL;\;I?OOOOI(;OOZ3 REL%?()O()%%O()m RELMO%(;(;OO?aS 67.0
REL0000001079 RELé\g900000010006 REL;\;I?OOO()I()3'0023 REL%?OOO(;%O%O RELMOOOO3090035 67.0
REL0000001110 RELM(())(;OOOOO7 REL%900001Z0023 RELé\/7[.000007(20030 RELMO%(Z%O%S 67.0
REL0000001154 RELM(;(;OOOOW REL;\;I?OOO()I%OOZ3 REL%%OO(;%OO?’O RELMOO()%OlOO?,S 67.0
REL0000001179 RELM(;(iOOOOO7 REL;\;,[900001060023 REL%.O()O()%%OOB'O RELMO%(ZOzOO% 67.0
REL0000001190 REL%900000010007 REL;\;I?OOOOI()70023 REL;;I?OOO(;()7003O RELMOOO(LO?)OO?aS 67.0
REL0000001214 REL;\;[.O()O()O()%OOW REL;\;[?OOO()IOSOO23 RELé\/7[F)000()7080030 RELMO%(Z&O%S 67.0
REL0000001243 REL;\;I?OOOOO(;OOO7 REL%?()O()OlOgOOB RELé\/7[.000007090030 RELMO%(LOSO%S 67.0
REL0000001259 RELM(;(;OOOOW REL%9000%000023 RELé\/7[900008000030 RELMO%(Z‘%OO?aS 67.0
REL0000001301 RELM(;(;OOOOW REL;\g?oOo%OlOOB RELé\/7[900008010030 RELMO%(Z(;OO% 67.0
REL0000001307 REL;\;[900000010007 REL%9000%%0023 RELé\/7[900008()20030 RELMO%(Z‘OSOO?,SW.O
REL0000001312 RELM(;(;OOOOO7 REL%?()O()OQ%OOB RELé\;I?OOOOS()30030 RELMO%(L(;OO% 67.0
REL0000001324 RELM(;(;OOOOW REL;\;I‘OOOO%&OOZS REL;;I?OOOOS(LOO3O RELMO%OS%OO?aS 67.0
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REL0000001327 RELM(;(;OOOOW REL%9000%%0023 REL%900008(20030 RELMO%OSOIOO?aS 67.0
REL0000001356 RELM(;(())OOOOO7 REL%?()O()OQO:OB RELé\/71900008060030 RELMO%OS()20035 67.0
REL0000001365 RELM(())(())OOOOOS REL;\;I?OOO%()70023 REL;;I?OOOOS()7003O RELMO%OS(;OO?aS 67.0
REL0000001374 REL(I;S900000010008 REL%9000%080023 RELé\/71900008080030 RELMOO()OS(ZLOO?,S 67.0
REL0000001376 RELM(())(;OOOOO8 REL%9000%%0023 RELé\/7[.000008090030 RELMO%(;(;O%S 67.0
REL0000001395 REL(I;g?OOOOOOlOOOS REL;\;I?OOO()3'000023 REL%?()OOOgOoOO?)O RELMOOOOSO60035 67.0
REL0000001397 REL(I)\ng)OOOOOOZOOO8 REL%9000%010023 RELé\/7[.000009010030 RELMO%OSO70035 67.0
REL0000001401 RELM(;(;OOOOOS REL;\;I?OOO%%OOZ3 REL%I?)(%%%O%O RELMOOOOS()80035 67.0
REL0000001429 RELi\;I.OOOOOOOlOOO8 REL%?()O()%%OOB RELé\/7[F)000()9()30030 RELMO%OS%OO% 67.0
REL0000001444 RELM(;(;OOOOO8 REL%?()O()%(LOOB RELé\/7[.000009(20030 RELMO%O6%0035 67.0
REL0000001453 REL;\;[900000010008 REL%9000%%0023 REL%?OOO%%OO3O RELMOO()O6010035 67.0
REL0000001483 RELM(;(;OOOOO8 REL%?()OOO&OOB REL%?()O()%%O%O RELMO%O6020035 67.0
REL0000001493 RELM(;(;OOOOOS REL;\;I-OOOO(;%OOB RELM(‘)‘(‘)‘OOOO3O RELMO%O6O3OO35 67.0
REL0000001511 RELM(;(;OOOOO8 REL%9000%080023 RELM%(;OOOO30 RELMO%O6(210035 67.0
REL0000001531 RELM(())(;OOOOO9 REL;\;I?OOO%%OOZS REL2§900000010030 RELMO%()6(20035 67.0
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RELMO00000009 | RELM00000023 | RELMO00000030 | RELMO0000003567.0
REL0000001555 02.0001 73.0040 65.0002 066
RELMO00000009 | RELM00000023 | RELMO00000030
REL0000001558 . Y PN RELMO0000003569
RELMO00000009 | RELM00000023 | RELMO00000030
REL0000001575 oot ot A RELMO0000003583
RELO000001504 | RELMO00000009 | RELM00000023 | RELMO0000030 | oo
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RELMO00000019 | RELM00000027 | RELMO00000033 | RELMO0000004236.0

REL0000004910 79.0001 84.0017 14.0130 007
RELMO00000019 | RELM00000027 | RELM00000033 | RELMO0000004236.0

REL0000004932 79.0002 84.0018 14.0131 008
RELMO00000019 | RELM00000027 | RELM00000033 | RELM0000004236.0

REL0000004970 82 84.0019 14.0132 009
RELMO00000019 | RELM00000027 | RELMO00000033 | RELMO0000004236.0

REL0000004976 99 84.0020 14.0133 010
RELMO00000020 | RELM00000027 | RELMO00000033 | RELMO0000004236.0

REL0000005019 06 84.0021 14.0134 011
RELD000000005 | RELM00000020 | RELM00000027 | RELM00000033 | RELM0000004236.0

0 11 84.0022 14.0135 012
RELD000000005 | RELM00000020 | RELM00000027 | RELM00000033 | RELM0000004236.0

2 15 84.0023 14.0136 013
RELD000000005 | RELM00000020 | RELM00000027 | RELM00000033 | RELM0000004236.0

4 16 84.0024 14.0137 014
RELD000000005 | RELM00000020 | RELM00000027 | RELM00000033 | RELM0000004236.0

5 22 84.0025 14.0138 015
RELD000000005 | RELM00000020 | RELM00000027 | RELM00000033 | RELM0000004236.0

6 25 84.0026 14.0139 016
RELD000000005 | RELM00000020 | RELM00000027 | RELM00000033 | RELM0000004236.0

9 ) 84.0027 14.0140 017
RELD000000006 | RELM00000020 | RELM00000027 | RELM00000033 | RELM0000004236.0

4 32.0001 84.0028 14.0141 018
RELD000000006 | RELM00000020 | RELM00000027 | RELM00000033 | RELM0000004236.0

6 32.0002 84.0029 14.0142 019
RELD000000006 | RELM00000020 | RELM00000027 | RELM00000033 | RELM0000004236.0

7 45 84.0030 14.0143 020
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RELDO000000006 | RELM00000020 | RELM00000027 | RELMO00000033 | RELM0000004236.0
8 56 84.0031 14.0144 021
RELD000000006 | RELM00000020 | RELM00000027 | RELM00000033 | RELM0000004236.0
9 56.0001 84.0032 14.0145 022
RELDO000000007 | RELM00000020 | RELM00000027 | RELM00000033 | RELM0000004236.0
1 59 84.0033 14.0146 023
RELDO000000007 | RELM00000020 | RELM00000027 | RELM00000033 | RELM0000004236.0
5 76 84.0034 14.0147 024
RELM00000000 | RELM00000020 | RELM00000027 | RELM00000033 | RELM0000004236.0
04 76.0001 84.0035 14.0148 025
RELMO00000000 | RELM00000020 | RELMO00000027 | RELMO00000033 | RELM0000004236.0

04.0001 76.0002 84.0036 14.0149 026
RELM00000000 | RELM00000020 | RELM00000027 | RELM00000033 | RELM0000004236.0
20 78 84.0037 14.0150 027
RELMO00000000 | RELM00000020 | RELMO00000027 | RELMO00000033 | RELM0000004236.0
21 91 84.0038 14.0151 028
RELMO00000000 | RELM00000021 | RELM00000027 | RELMO00000033 | RELM0000004236.0
30 07 84.0039 14.0152 029
RELM00000000 | RELM00000021 | RELM00000027 | RELM00000033 | RELM0000004236.0
30.0001 07.0001 84.0040 14.0153 030
RELMO00000000 | RELM00000021 | RELMO00000027 | RELMO00000033 | RELM0000004236.0
30.0002 07.0002 84.0041 14.0154 031
RELM00000000 | RELM00000021 | RELM00000027 | RELM00000033 | RELM0000004236.0
36 07.0003 84.0042 14.0155 032
RELMO00000000 | RELM00000021 | RELMO00000027 | RELMO00000033 | RELM0000004236.0
37 10 84.0043 14.0156 033
RELM00000000 | RELM00000021 | RELM00000027 | RELM00000033 | RELM0000004236.0
59 11 84.0044 14.0157 034
RELMO00000000 | RELM00000021 | RELMO00000027 | RELMO00000033 | RELM0000004236.0
72 11.0001 84.0045 14.0158 035
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RELMO00000000 | RELM00000021 | RELM00000027 | RELM00000033 | RELM0000004236.0
82 22 84.0046 14.0159 036
RELMO00000001 | RELM00000021 | RELMO00000027 | RELM00000033 | RELMO0000004236.0
01 30 84.0047 14.0160 037
RELMO00000001 | RELM00000021 | RELMO00000027 | RELM00000033 | RELM0000004236.0
03 30.0001 84.0048 14.0161 038
RELMO00000001 | RELM00000021 | RELMO00000027 | RELM00000033 | RELM0000004236.0
29 30.0002 84.0049 14.0162 039

RELMO00000001 | RELM00000021 | RELMO00000027 | RELM00000033
29.0001 30.0003 84.0050 14.0163 RELM0000004240
RELMO00000001 | RELM00000021 | RELM00000027 | RELM00000033
31 30.0004 84.0051 14.0164 RELM0000004243
RELMO00000001 | RELM00000021 | RELMO00000027 | RELM00000033
3 30.0005 84.0052 14.0165 RELM0000004245
RELMO00000001 | RELM00000021 | RELM00000027 | RELM00000033
36 30.0006 84.0053 14.0166 RELM0000004283
RELMO00000001 | RELM00000021 | RELMO00000027 | RELM00000033 | RELMO0000004283.0
40 43 84.0054 14.0167 001
RELMO00000001 | RELM00000021 | RELMO00000027 | RELM00000033
40.0001 47 84.0055 14.0168 RELM0000004311
RELMO00000001 | RELM00000021 | RELM00000027 | RELM00000033
46 68 84.0056 14.0169 RELM0000004317
RELMO00000001 | RELM00000021 | RELMO00000027 | RELM00000033
61 74 84.0057 14.0170 RELM0000004327
RELMO00000001 | RELM00000021 | RELMO00000027 | RELM00000033 | RELM0000004327.0
61.0001 74.0001 84.0058 14.0171 001
RELMO00000001 | RELM00000021 | RELMO00000027 | RELM00000033
61.0002 83 84.0059 14.0172 RELM0000004338
RELMO00000001 | RELM00000021 | RELMO00000027 | RELM00000033
61.0003 99 84.0060 14.0173 RELM0000004351
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RELMO00000001 | RELM00000022 | RELM00000027 | RELM00000033
61.0004 05 84.0061 14.0174 RELM0000004433
RELMO00000001 | RELM00000022 | RELMO00000027 | RELM00000033
61.0005 45 84.0062 14.0175 RELM0000004548
RELMO00000001 | RELM00000022 | RELM00000027 | RELM00000033 | RELM0000004548.0
61.0006 60 84.0063 14.0176 001
RELMO00000001 | RELM00000022 | RELMO00000027 | RELM00000033 | RELM0000004548.0
62 68 84.0064 14.0177 002
RELMO00000001 | RELM00000022 | RELMO00000027 | RELM00000033
62.0001 74 84.0065 14.0178 RELM0000004623
RELMO00000001 | RELM00000022 | RELM00000027 | RELM00000033 | RELM0000004623.0
64 77 84.0066 14.0179 001
RELMO00000001 | RELM00000022 | RELM00000027 | RELM00000033 | RELMO0000004623.0
64.0001 78 84.0067 14.0180 002
RELMO00000001 | RELM00000022 | RELM00000027 | RELM00000033
64.0002 79 84.0068 14.0181 RELM0000004642
RELMO00000001 | RELM00000022 | RELMO00000027 | RELM00000033 | RELMO0000004642.0
68 88 84.0069 14.0182 001
RELMO00000001 | RELM00000022 | RELMO00000027 | RELM00000033
69 88.0001 84.0070 14.0183 RELM0000004682
RELMO00000001 | RELM00000023 | RELM00000027 | RELM00000033
7 00 84.0071 14.0184 RELM0000004784
RELMO00000001 | RELM00000023 | RELMO00000027 | RELM00000033
72.0001 15 84.0072 14.0185 RELM0000004791
RELMO00000001 | RELM00000023 | RELMO00000027 | RELM00000033 | RELM0000004791.0
72.0002 18 84.0073 14.0186 001
RELMO00000001 | RELM00000023 | RELMO00000027 | RELM00000033 | RELM0000004791.0
79 23 84.0074 14.0187 002
RELMO00000001 | RELM00000023 | RELMO00000027 | RELM00000033
87 25 84.0075 14.0188 RELM0000004804
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RELMO00000001 | RELM00000023 | RELMO00000027 | RELM00000033
87.0001 33 84.0076 14.0189 RELM0000004835
RELMO00000001 | RELM00000023 | RELMO00000027 | RELM00000033
87.0002 54 84.0077 14.0190 RELM0000004858
RELMO00000001 | RELM00000023 | RELMO00000027 | RELM00000033 | RELM0000004858.0
9 54.0001 84.0078 14.0191 001
RELMO00000001 | RELM00000023 | RELMO00000027 | RELM00000033 | RELM0000004858.0
92.0001 54.0002 84.0079 14.0192 002
RELMO00000001 | RELM00000023 | RELMO00000027 | RELM00000033
92.0002 54.0003 85 15 RELM0000004872
RELMO00000001 | RELM00000023 | RELMO00000027 | RELM00000033
o s o Y RELMO0000004878
RELMO00000001 | RELM00000023 | RELMO00000027 | RELM00000033
95.0001 54.0005 90.0001 24 RELM0000004886
RELMO00000001 | RELM00000023 | RELMO00000027 | RELM00000033 | RELM0000004886.0
96 54.0006 90.0002 38 001
RELMO00000002 | RELM00000023 | RELM00000027 | RELM00000033 | RELMO0000004886.0
08 54.0007 90.0003 38.0001 002
RELMO00000002 | RELM00000023 | RELMO00000027 | RELM00000033
09 54.0008 90.0004 63 RELM0000004895
RELMO00000002 | RELM00000023 | RELMO00000027 | RELM00000033 | RELM0000004895.0
14 54.0009 90.0005 66 001
RELMO00000002 | RELM00000023 | RELMO00000027 | RELM00000033
14.0001 54.0010 90.0006 66.0001 RELM0000004932
RELMO00000002 | RELM00000023 | RELMO00000027 | RELM00000033
14.0002 54.0011 90.0007 66.0002 RELM0000005047
RELMO00000002 | RELM00000023 | RELMO00000027 | RELM00000033
14.0003 54.0012 90.0008 73 RELM0000005076
RELMO00000002 | RELM00000023 | RELMO00000027 | RELM00000033
14.0004 54.0013 90.0009 73.0001 RELM0000005085
30
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RELMO00000002 | RELM00000023 | RELM00000027 | RELM00000033 | RELM0000005085.0

14.0005 54.0014 90.0010 73.0002 001
RELMO00000002 | RELM00000023 | RELMO00000027 | RELM00000033 | RELMO0000005085.0

14.0006 54.0015 90.0011 73.0003 002
RELMO00000002 | RELM00000023 | RELMO00000027 | RELM00000033 | RELM0000005085.0

14.0007 54.0016 90.0012 73.0004 003
RELMO00000002 | RELM00000023 | RELM00000027 | RELM00000033

14.0008 54.0017 93 73.0005 RELM0000005129
RELMO00000002 | RELM00000023 | RELMO00000028 | RELM00000033

14.0009 54.0018 03 73.0006 RELM0000005132
RELMO00000002 | RELM00000023 | RELMO00000028 | RELM00000033 | RELM0000005132.0

14.0010 54.0019 03.0001 73.0007 001
RELMO00000002 | RELM00000023 | RELMO00000028 | RELM00000033

14.0011 54.0020 03.0002 73.0008 RELM0000005194
RELMO00000002 | RELM00000023 | RELM00000028 | RELM00000033

14.0012 54.0021 04 73.0009 RELM0000005196
RELMO00000002 | RELM00000023 | RELM00000028 | RELM00000033 | RELMO0000005196.0

14.0013 54.0022 04.0001 73.0010 001
RELMO00000002 | RELM00000023 | RELMO00000028 | RELM00000033

14.0014 54.0023 04.0002 74 RELM0000005212
RELMO00000002 | RELM00000023 | RELM00000028 | RELM00000033

14.0015 54.0024 10 78 RELM0000005213
RELMO00000002 | RELM00000023 | RELMO00000028 | RELM00000033

14.0016 54.0025 10.0001 79 RELM0000005220
RELMO00000002 | RELM00000023 | RELMO00000028 | RELM00000033

14.0017 54.0026 10.0002 84 RELM0000005229
RELMO00000002 | RELM00000023 | RELMO00000028 | RELM00000033

14.0018 54.0027 10.0003 96 RELM0000005247
RELMO00000002 | RELM00000023 | RELM00000028 | RELM00000033

14.0019 54.0028 38 96.0001 RELM0000005257

3]

52



Case 1:22-sc-02144-BAH *SEALED* Document 28 Filed 01/02/23 Page 53 of 106

USCA Case #23-3001  Document #1980131 Filed: 01/04/2023  Page 53 of 106

RELMO00000002 | RELM00000023 | RELM00000028 | RELM00000033

14.0020 54.0029 4 96.0002 RELM0000005319
RELMO00000002 | RELM00000023 | RELMO00000028 | RELM00000033 | RELMO0000005319.0

14.0021 54.0030 42.0001 96.0003 001
RELMO00000002 | RELM00000023 | RELM00000028 | RELM00000033

14.0022 54.0031 62 96.0004 LR L
RELMO00000002 | RELM00000023 | RELM00000028 | RELM00000034

14.0023 54.0032 63 01 RELM0000005380
RELMO00000002 | RELM00000023 | RELMO00000028 | RELM00000034

14.0024 54.0033 63.0001 13 RELM0000005595
RELMO00000002 | RELM00000023 | RELMO00000028 | RELM00000034

14.0025 54.0034 63.0002 39 RELM0000005440
RELMO00000002 | RELM00000023 | RELMO00000028 | RELM00000034

14.0026 54.0035 75 40 RELM0000005484
RELMO00000002 | RELM00000023 | RELMO00000028 | RELM00000034

14.0027 54.0036 75.0001 40.0001 RELM0000005574
RELMO00000002 | RELM00000023 | RELMO00000028 | RELM00000034 | RELMO0000005574.0

14.0028 54.0037 75.0002 40.0002 001
RELMO00000002 | RELM00000023 | RELMO00000028 | RELM00000034 | RELMO0000005574.0

14.0029 54.0038 75.0003 40.0003 002
RELMO00000002 | RELM00000023 | RELMO00000028 | RELM00000034 | RELM0000005574.0

14.0030 54.0039 75.0004 40.0004 003
RELMO00000002 | RELM00000023 | RELM00000028 | RELM00000034 | RELMO0000005574.0

14.0031 54.0040 80 40.0005 004
RELMO00000002 | RELM00000023 | RELMO00000028 | RELM00000034 | RELM0000005574.0

14.0032 54.0041 80.0001 40.0006 005
RELMO00000002 | RELM00000023 | RELMO00000028 | RELM00000034 | RELMO0000005574.0

14.0033 54.0042 80.0002 46 006
RELMO00000002 | RELM00000023 | RELMO00000028 | RELM00000034 | RELM0000005574.0

14.0034 54.0043 81 60 007
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RELMO00000002 | RELM00000023 | RELM00000028 | RELM00000034 | RELM0000005574.0

14.0035 54.0044 91 63 008
RELMO00000002 | RELM00000023 | RELM00000028 | RELMO00000034 | RELMO0000005574.0

14.0036 54.0045 91.0001 73 009
RELMO00000002 | RELM00000023 | RELM00000028 | RELM00000034 | RELM0000005574.0

14.0037 54.0046 91.0002 73.0001 010
RELMO00000002 | RELM00000023 | RELM00000028 | RELM00000034 | RELM0000005574.0

14.0038 54.0047 92 73.0002 011
RELMO00000002 | RELM00000023 | RELM00000028 | RELM00000034 | RELMO0000005574.0

14.0039 54.0048 99 73.0003 012
RELMO00000002 | RELM00000023 | RELM00000029 | RELM00000034 | RELM0000005574.0

14.0040 54.0049 36 73.0004 013
RELMO00000002 | RELM00000023 | RELM00000029 | RELMO00000034

14.0041 54.0050 43 73.0005 RELM0000005635
RELMO00000002 | RELM00000023 | RELM00000029 | RELM00000034 | RELM0000005635.0

14.0042 54.0051 43.0001 73.0006 001
RELMO00000002 | RELM00000023 | RELM00000029 | RELMO00000034

14.0043 54.0052 56 73.0007 RELM0000005639
RELMO00000002 | RELM00000023 | RELM00000029 | RELMO00000034

14.0044 54.0053 56.0001 73.0008 RELM0000005668
RELMO00000002 | RELM00000023 | RELMO00000029 | RELMO00000034

14.0045 54.0054 65 73.0009 RELM0000005671
RELMO00000002 | RELM00000023 | RELM00000029 | RELM00000034 | RELM0000005671.0

14.0046 54.0055 89 73.0010 001
RELMO00000002 | RELM00000023 | RELMO00000029 | RELM00000034 | RELM0000005671.0

14.0047 54.0056 93 73.0011 002
RELMO00000002 | RELM00000023 | RELM00000029 | RELMO00000034

14.0048 54.0057 96 73.0012 RELM0000005672
RELMO00000002 | RELM00000023 | RELMO00000029 | RELM00000034

14.0049 54.0058 96.0001 73.0013 RELM0000005702
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

IN THE MATTER OF THE SEARCH OF Case No. 22-sc-2144
THE FORENSIC COPY OF THE CELL
PHONE OF REPRESENTATIVE SCOTT Chief Judge Beryl A. Howell
PERRY
UNDER SEAL
MEMORANDUM OPINION

Harkening back to its sister clause in the English Bill of Rights of 1689, the Speech or
Debate Clause of the U.S. Constitution (“the Clause”), see U.S. CONST. art. I, § 6, cl. 1., was
designed to ensure the independence of the legislature and enforce the separation of powers.
United States v. Johnson, 383 U.S. 169, 178 (1966).! Members of Congress making impassioned
speeches on the floor of the House or Senate chambers or having frank deliberations among
themselves or legislative staff about legislative matters, with such activities potentially
accompanied by the expression of harsh, offensive and even slanderous critiques or potentially
illegal proposals, were among the Framers’ concerns in drafting the Clause to protect those
legislators “against possible prosecution by an unfriendly executive and conviction by a hostile
judiciary.” Id. at 179. Those foundational concerns for our tripartite federal government must be
applied today in considering the extent to which the Speech or Debate Clause shields disclosure
of records on a Member’s personal cell phone when those records are responsive to a probable

cause search warrant issued in connection with an ongoing grand jury investigation.

! See Kilbourn v. Thompson, 103 U.S. 168, 202 (1880) (summarizing British historical precedent as follows:
“When, however, the revolution of 1688 expelled the last of the Stuarts and introduced a new dynasty, ... a bill of
rights [was] formally declared by the Parliament and assented to by the crown. One of these declarations is ‘that the
freedom of speech, and debates, and proceedings in Parliament, ought not to be impeached or questioned in any court
or place out of Parliament.’” (internal citations omitted)).
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The Member in question is Congressman Scott Perry (“Rep. Perry”), who has represented
the Commonwealth of Pennsylvania’s Tenth Congressional District since January 2013. See Rep.
Perry’s Resp. to the Gov’t’s Brief Regarding the Applicability of the Speech or Debate Clause
(“Perry Resp.”) at 4, ECF No. 15. Rep. Perry is also a member of, and the recently elected
Chairman for, the House Freedom Caucus (“HFC”), whose mission, in part, is “to give a voice to
countless Americans who feel that Washington does not represent them.” Rep. Perry’s Mot. for
Non-Disclosure to the Gov’t (“Perry Mot.”) at 2, ECF No. 21

As part of a grand jury investigating potential federal criminal law violations stemming
from efforts to overturn the 2020 presidential election, the government uncovered evidence of Rep.
Perry using his personal cell phone to communicate with individuals allegedly engaged in those
efforts over critical time periods at issue in the investigation. In pursuing the criminal
investigation, the government obtained and executed a probable cause warrant issued by a
magistrate judge in the Middle District of Pennsylvania to seize Rep. Perry’s personal cell phone
and forensically extract an image of its contents in August 2022, after which extraction the cell
phone was promptly returned to Rep. Perry. See Aff. of Federal Bureau of Investigation (“FBI”)
Special Agent in Support of Appl. for Search Warrant (dated Aug. 18, 2022) (“D.D.C. Warrant
Aft.”), 9 7, ECF No. 1; see also M.D. PA Warrant (authorized August 2, 2022), ECF No. 23. The
government then sought a separate search warrant to review the contents of the forensic extraction,
in accordance with a proposed search protocol designed to protect Rep. Perry’s privilege under the
Clause, which warrant, along with the search protocol, as Attachment C, were ultimately approved
by this Court. See D.D.C. Appl. for Search Warrant (dated Aug. 18, 2022), ECF No. 1; D.D.C.

Warrant (authorized Aug. 18, 2022) (“D.D.C. Warrant™), Att. C, ECF No. 4.2 In accordance with

2 The D.D.C. Warrant authorized search of the forensic extraction of Rep. Perry’s personal cell phone, see

D.D.C. Warrant, Att. A, to seize specific information “constitut[ing]...evidence...of violations of the Target Offenses

2
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this search protocol, Rep. Perry was provided the opportunity, before any government access to
the contents of his cell phone, to assert his privilege under the Speech or Debate Clause. See id.
at § 2.b—d. He has now done so and seeks to block the government’s review of 2,219 responsive
records, claiming privilege under the Clause. See Perry Mot. at 4; see also Rep. Perry’s Ex parte
Suppl. to His Mot. for Nondisclosure (“Perry Suppl. (ex parte)”), ECF No. 22.

The government, without having seen the withheld records but mindful of the critical
context that the task of executing the D.D.C. Warrant focuses solely on records responsive to the
warrant and that, while broad, the Clause’s coverage is not unfettered, contests the withholding of
these records and requests in camera review to assess the appropriateness of Rep. Perry’s
withholding. See Gov’t’s Objs. to Rep. Perry's Priv. Assertions (“Gov’t’s Mem”), ECF No. 19.

Following in camera review of 2,219 documents over which Rep. Perry claims privilege,
along with his accompanying motion and ex parte supplement explaining the bases for his claims
of privilege, the Court concludes that few of these withheld records are protected by the Clause.

Specifically, 2,055 of the 2,219 responsive records are not privileged under the Clause and thus

... including but not limited to information pertaining to,” inter alia, “(d) [] 1. Allegations and/or discussion, or other
communications, relating to alleged election fraud in the 2020 United States presidential election; 2. Potential,
ongoing, or desired election fraud investigations within or by the United States Department of Justice (“DOJ”); 3.
Efforts to install Jeffrey Clark as Acting Attorney General; 4. The letter drafted by Jeffrey Clark to be sent to elected
officials in Georgia and other states suggesting that the DOJ was investigating serious allegations of election fraud
that might impact the outcome of the election; 5. Communications with Jeffrey Clark, Ken Klukowski, James Wallace,
former President Donald Trump, Mark Meadows, John Eastman, and other individuals affiliated with the White
House, DOJ, or the Trump presidential campaign; 6. The effort to influence or disrupt the counting of Electoral College
votes; 7. Challenging the January 6, 2021, counting of the Electoral College votes by the United States Congress; 8.
Overturning, decertifying, delegitimizing, challenging, or questioning the results of the 2020 United States presidential
election in any state; and 9. Any and all other evidence of the Target Offenses; (¢) Communications with Rudy
Giuliani, Sidney Powell, Jenna Ellis, Cleta Mitchell, or any other attorney or individual connected with any lawsuit
alleging election fraud in the 2020 United States presidential election or seeking to challenge the results of the 2020
United States presidential election; (f) Communications with any individual regarding allegations of fraud in the 2020
United States presidential election; [and] (g) Communications with any person involved in the effort to challenge the
results, the certification, or the counting of Electoral College votes of the 2020 United States presidential election,”
D.D.C. Warrant, Att. B, § 1(d)-(g). The records on Rep. Perry’s phone covered by those enumerated seizure
parameters are referred to herein as “responsive records.”

3

58



Case 1:22-sc-02144-BAH *SEALED* Document 28 Filed 01/02/23 Page 59 of 106
USCA Case #23-3001  Document #1980131 Filed: 01/04/2023  Page 59 of 106

must be disclosed to the government, with the remaining 161 records properly withheld in full and
three records in part.

Accordingly, as further explained below, Rep. Perry’s motion to withhold from the
government access to certain responsive records on his cell phone is GRANTED IN PART AND
DENIED IN PART.

L. FACTUAL BACKGROUND AND PROCEDURAL HISTORY

Resolution of Rep. Perry’s claims of privilege under the Clause has, thus far, proceeded in
three phases: (1) issuance and execution of the M.D. PA and D.D.C. Warrants for the contents of
Rep. Perry’s personal cell phone; (2) Rep. Perry’s invocation of the Clause to withhold information
on his cell phone from law enforcement scrutiny and subsequent initiation of judicial involvement
in execution of the D.D.C. Warrant; and (3) Rep. Perry’s submission of over two thousand
responsive records for in camera review of applicability of the Clause. Each phase is discussed
seriatim.

A. Issuance and Execution of Search Warrants

As already noted, a warrant to seize Rep. Perry’s personal cell phone was issued by a
magistrate judge in the Middle District of Pennsylvania and executed on August 9, 2022, when the
Federal Bureau of Investigation (“FBI”) forensically extracted an image of the phone’s contents.
See D.D.C. Warrant Aff., § 7; see also M.D. PA Warrant. This seizure warrant did not permit a
search of the phone’s contents, but rather only a forensic copying or extraction of information on
the phone. See Aff. of FBI Special Agent in Support of Appl. for M.D. PA Search Warrant § 141,
ECF No. 1-1. After promptly returning the cell phone to Rep. Perry, the government sought a
separate search warrant in this Court to review the contents of the forensic extraction, in

accordance with a search protocol appended as Attachment C to the warrant. See D.D.C. Warrant,
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Att. C at § 1; D.D.C. Warrant Aff. at 9 § 1 (“I have been informed by the Prosecutors overseeing
the investigation in this matter that they have decided to adopt special procedures in light of the
possibility the forensic extraction of the Device . . . contains materials created that are protected
by the Speech or Debate Privilege[.]”).? After a determination that there was probable cause to
believe that evidence of criminal activity would be found on the targeted cell phone, the
government’s search warrant was approved on August 18, 2022. D.D.C. Warrant at 1.

The government provided Rep. Perry, through his counsel, with a copy of the Attachment
C protocol, on August 18, 2022, followed shortly thereafter, on August 23, 2022, with a forensic
extraction of the contents of the phone. Gov’t’s Opp’n to Rep. Perry’s Mot. for Ext. of Time at 2—
3, ECF No. 8. As provided in the Attachment C protocol, Rep. Perry was given thirty days to first
assert his privilege—or not—under the Clause with respect to any information on his cell
phone. See D.D.C. Warrant, Att. C at § 2.b—d. Attachment C provided that the government could
then ask for judicial review of “the records over which Congressman Perry has asserted privilege
for the Court to make a final determination whether they contain privileged information.” Id. at
§ 2.d.

B. Rep. Perry’s Initiation of Judicial Involvement in Execution of D.D.C. Warrant

As the end of the review period approached—after the government had extended the initial
thirty-day period by an additional fourteen days at Rep. Perry’s request, Gov’t’s Opp’n at 1—Rep.
Perry petitioned this Court, on October 6, 2022, for additional time to review the phone’s contents

and assert privilege under the Clause. See Rep. Perry’s Mot. for Ext. of Time, ECF No. 7. Rep.

3 The government has employed the same protocol reflected in Attachment C in other criminal cases involving

congressional Members, including, for example, in seeking a search warrant, issued in 2020, for the cell phone of
Senator Richard Burr. See Appl. for Search Warrant (dated May 13, 2020), Att. C, In re Application Of L.A. Times
Commc’ns LLC to Unseal Court Recs., Case No. 21-mc-00016-BAH, ECF No. 36-1 (D.D.C Sept. 5, 2022) (requiring
the same procedures outlined in Attachment C to D.D.C. Warrant for Rep. Perry’s personal cell phone).

5
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Perry explained that responsive records on his phone implicate the Clause’s protections because
they involve communications with his staff, members of Congress, and others, and he required
additional time to review those records and create the requisite privilege log. /d. at 5, 9—-10.

Following the completion of briefing on Rep. Perry’s motion for an extension and a sealed
hearing, held on October 18, 2022, a scheduling order was issued that required Rep. Perry to
provide a privilege log of the records already reviewed by 6:00 PM the same day, “identifying
each record by date, recipients, sender, and subject matter, as required under Attachment C to the
[D.D.C. Search Warrant], for the 1,041 records he has reviewed and the 33 records in the ‘Notes’
category of extracted information from his personal cell phone . . . that he believes are subject to
the Speech or Debate Clause privilege.” Minute Order (October 18, 2022) (“Perry Privilege Log
Order”). He was further instructed to provide to the government any records over which he did
not claim privilege, and to “conduct review, at a rate of 800 records per business day, of the
remaining 9,660 records to determine whether he asserts the Speech or Debate Clause privilege as
to any record” and provide regular privilege logs to the government on every Friday beginning on
October 28, 2022. Id. The Perry Privilege Log Order also directed the parties to address several
legal issues concerning their respective views on the scope of the Speech or Debate Clause
privilege.*

The parties’ briefing, while Rep. Perry’s privilege review was underway, highlighted two

threshold disputes. First, the parties disputed whether, under Rayburn House Office Building,

4 These issues included: “whether (a) the Speech or Debate Clause privilege applies to communications found

on the personal cell phone of a Member of Congress; (b) the presence of non-legislative third parties to
communications otherwise subject to the Speech or Debate Clause privilege vitiates that privilege; (c) the crime-fraud
exception is invoked here and, if so, applies to the Speech or Debate Clause privilege.” Perry Privilege Log Order.
Both parties agreed that the Clause could apply to communications found on a Member’s personal cell phone, the
presence of third parties does not vitiate the privilege, and that no crime-fraud exception to the Clause exists. Gov’t’s
Br. Re. Inappl. of Speech or Debate Cl. Priv. at 11-13, ECF No. 13; Perry Resp. at 8-10.
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Room 2113, Washington, D.C. 20515,497 F.3d 654 (D.C. Cir. 2007) (“Rayburn’), the procedures
outlined in Attachment C could be jettisoned, particularly considering the already three-month
delay in executing the warrant to provide the government access to responsive records on Rep.
Perry’s cell phone compounded by the further delay in camera review of contested documents
would pose. Compare Gov’t’s Br. Re. Inappl. of Speech or Debate Cl. Priv. (“Gov’t’s Resp.”) at
3 (“The procedures in Attachment C are not constitutionally required, nor are they compelled by
the D.C. Circuit’s decision in Rayburn. The Court should so rule and hold that the Government is
entitled to access the records on Rep. Perry’s phone without regard to those procedures.”), ECF
No. 13, with Perry Resp. at 1 (“Rep. Perry respectfully seeks the Court’s review pursuant to the
process specified in Attachment C of the warrant.”). Second, the parties disputed whether Rep.
Perry, as the privilege holder, or the government bears the burden of establishing whether the
Clause’s privilege applies. Compare Gov’t’s Resp. at 10 (“Rep. Perry bears the burden of proving
that the Speech or Debate privilege applies to the documents for which he seeks protection.”), with
Perry Resp. at 8 (“[I]t is the Government’s burden to demonstrate that its protections do not
apply.”).

As to the first issue, the procedures outlined in Attachment C were deemed prudent to
follow “to prevent the release of privileged communications to the government” because “Rayburn
is written sufficiently broadly to contemplate that” information on a Member’s personal cell phone
could touch on protected materials, and “the Clause’s non-disclosure privilege applies under
Rayburn and Attachment C must be followed to prevent the release of privileged communications
to the government.” Mem. Op. & Ord. (Nov. 4, 2022) (“Nov. 2022 Order”) at 7-8, ECF No. 18
(citing Rayburn, 497 F.3d at 663 (“[W]e hold that a search that allows agents of the Executive to

review privileged materials without the Member’s consent violates the Clause. The Executive’s
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search of the Congressman’s paper files therefore violated the Clause, but its copying of computer
hard drives and other electronic media is constitutionally permissible because the Remand Order
affords the Congressman an opportunity to assert the privilege prior to disclosure of privileged
materials to the Executive[.]”)).> As to the second issue, the Nov. 2022 Order made clear that Rep.
Perry bears the burden of establishing that specific records or communications should be withheld
from the government under the Clause. Nov. 2022 Order.

Finally, the order outlined the process for resolving any disputed privilege claims made by
Rep. Perry. In this regard, Rep. Perry was directed to furnish any disputed records over which he
claimed privilege for in camera review, with those withheld records sorted into the following
categories he had initially proposed: “(1) communications with cybersecurity individuals, (2)
communications with other Members of Congress and staff, (3) communications with Executive
Branch officials, (4) communications with Trump Campaign officials, and (5) communications
with Pennsylvania State legislators[.]” Id. at 12 (citing Perry Resp. at 2). The government’s
objections were due by November 14, 2022, while the documents for in camera review were to be
provided to the Court (in both electronic and paper copy formats) with his accompanying motion,

by November 16, 2022. Id. at 11-12.

5 The “Remand Order” referenced in the D.C. Circuit’s quoted language had been issued by that Court in
response to an emergency motion for a stay pending appeal filed by the congressman whose House office had been
searched, Rayburn, 497 F.3d at 658, and required that the congressman be provided with “copies of computer files
made by [the Executive],” and “an opportunity to review the records” tagged as responsive through a keyword search
“for the terms listed in the warrant,” id. Any such responsive records that the congressman “identified as legislative”
had to be reviewed in camera by the district court to “make findings regarding whether the specific documents or
records are legislative in nature,” id. (quoting Remand Order), while the Executive was enjoined “from reviewing any
of the seized documents pending further order” of the court or unless the congressman conceded the records were not
privileged under the Speech or Debate Clause, id. The D.C. Circuit’s Remand Order rejected the original “special
procedures” approved by the district court as part of the warrant to use a government “filter team” to identify and
remove privileged and nonresponsive records from materials turned over to the investigative team, id. at 656-57,
because “[t]he special procedures outlined in the warrant affidavit would not have avoided the violation of the Speech
or Debate Clause because they denied the Congressman any opportunity to identify and assert the privilege with
respect to legislative materials before their compelled disclosure to Executive agents,” id. at 662.

8
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The government timely filed its objections to Rep. Perry’s claimed privilege over 2,627
records, contending that none of these responsive records were likely integral to a legislative act
or performed in a sufficiently procedurally regular fashion to constitute legitimate legislative
activity. Gov’t’s Mem. at 1-2. Rep. Perry confirmed that, upon completion of his privilege
review, out of a total of 9,462 responsive documents on his cell phone, he identified 2,627
responsive documents as privileged under the Clause. Rep. Perry’s Resp. to the Gov’t’s Objs. and
Req. for Mod. of the Court’s Nov. 2022 Order at 1, ECF No. 20. He requested an unopposed
extension to ensure all privileged documents were accurately tagged as privileged and in
accordance with the five categories outlined in the Nov. 2022 Order, and requested certain
modifications to the manner of furnishing the records for in camera review. Id. at 6-7. The
extension and modifications requested by Rep. Perry were largely granted. See Minute Order
(Nov. 16, 2022).

C. Rep. Perry’s Submission of Responsive Records for In Camera Review

On November 28, 2022, Rep. Perry submitted for in camera review 2,219 responsive
records, Perry Mot. at 4, which was slightly fewer than originally estimated, with an accompanying
motion and ex parte submission, see Perry Suppl. (ex parte).

To categorize communications accurately while keeping strings of communications
together, Rep. Perry provided responsive records organized into fifteen sub-categories, Perry Mot.
at 5, which include combinations of the five broader categories initially outlined by Rep. Perry,
see Perry Resp. at 2, and a so-called “other” category of responsive records, see Perry Mot. at 5.
This sub-categorization has also been helpful to facilitate in camera review. The fifteen sub-
categories, and the number of unique responsive records in each, are listed below, in A through O:

A. Category 1— Cybersecurity Individuals ONLY, with 201 records
B. Category 2 -Members & Staff ONLY, with 611 records
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C. Category 3 —Executive Branch Officials ONLY, with 250 records

D. Category 4 —Trump Campaign Officials ONLY, with 86 records

E. Category 5 — Pennsylvania State Legislators ONLY, with 128 records

F. Category 6 — Other ONLY, with 68 records

G. Categories 1 & 2, with 1 record

H. Categories 1 & 3, with 622 records

I. Categories 1, 3, and 4, with 4 records

J. Categories 1 & 5, with 101 records

K. Categories 2 & 4, with 11 records

L. Categories 4 & 5, with 32 records

M. Categories 3 & 4, with 32 records

N. Categories 3 & 5, with 6 records

O. Remainder of documents, with 66 records
Perry Mot. at 5.

With in camera review of the 2,219 contested responsive records completed, Rep. Perry’s
motion to withhold responsive records is now ripe for resolution.
II. DISCUSSION

Rep. Perry contends that he is entitled to withhold as privileged under the Clause 2,219
responsive records spanning his communications not only with fellow congressional Members and
staff, but also with private individuals and officials with no formal role or function in the United
States Congress, including officials with the Trump campaign, the White House, Office of the
President, and the Pennsylvania State Legislature. Perry Mot. at 4. He articulates a broad reach
of the non-disclosure aspect of the Speech or Debate Clause privilege to block access in a criminal
investigation to any communications he had with any person in any capacity when “he was
engaged in information gathering that is ‘part of, in connection with, or in aide of a legitimate
legislative act’ ... even where it is an informal effort undertaken by an individual Member of

Congress or their staff.” Id. at 6 (quoting McSurely v. McClellan, 553 F. 2d 1277, 1286 (D.C. Cir.

1976)).

10
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This astonishing view of the scope of the legislative privilege would truly cloak Members
of Congress with a powerful dual non-disclosure and immunity shield for virtually any of their
activities that could be deemed information gathering about any matter which might engage
legislative attention. At the same time, a Member could delay, if not effectively bar, investigative
scrutiny and avoid not only criminal or civil liability but also the public reputational harm that
such scrutiny could engender, particularly in the view of voters. To be sure, communications that
a congressional Member has “attending to human needs or interests not peculiar to a Congress
member’s work qua legislator may advance a member’s general welfare”—and even his
professional and public profile—but to characterize such communications as “‘legislative’ in
character[ ] is to stretch the meaning of that word beyond sensible proportion.” United States v.
Rostenkowski, 59 F.3d 1291, 1302—03 (D.C. Cir. 1995).

The Clause does not protect extra-legislative communications that are only tangential to
matters coming before the Congress, and most of the responsive records withheld by Rep. Perry
are merely that. Only 164 responsive records containing communications exclusively with
Members of Congress and legislative staff reflect an “integral part of the deliberative and
communicative processes by which Members participate in committee and House proceedings
with respect to the consideration and passage or rejection of proposed legislation or with respect
to other matters which the Constitution places within the jurisdiction of either House,” Gravel v.
United States, 408 U.S. 606, 625 (1972), and thereby qualify for the Clause’s protection, in whole
or in part. As such, those records are properly withheld. The remaining records reflecting his
communications with private individuals either with purported cybersecurity expertise or the
Trump Campaign, and officials from other branches of the Federal government and State

government, do not qualify as privileged and must be disclosed to the government.

11
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Following discussion of the general legal principles governing the scope of the Speech or
Debate Clause privilege, the different categories of withheld records are described and then
analyzed for application of the Clause’s protections.

A. Overview of the Speech or Debate Clause

The Speech or Debate Clause provides that, “for any Speech or Debate in either House,
[the Senators and Representatives] shall not be questioned in any other Place.” U.S. CONST. art. I,
§ 6, Cl. 1. James Wilson, who participated in the drafting of the U.S. Constitution before serving

as one of the first Associate Supreme Court Justices, explained that the privilege is rooted in the

299 (113

“‘indispensabl[e] necess[ity]’” for Members of Congress to “‘enjoy the fullest liberty of speech’

153

and “‘protect[ion] from the resentment of everyone, however powerful, to whom the exercise of

299

that liberty may occasion offence[,]’”” so the members can faithfully “discharge [his or her] public
trust with firmness and success.” Tenney v. Brandhove, 341 U.S. 367, 373 (1951) (quoting Works
of James Wilson (Andrews ed. 1896) 38)). Inclusion of the Clause in the U.S. Constitution was
considered not only indispensable but was also uncontroversial since the Constitutional convention
approved the Clause and ratification proceeded without any apparent disagreement about this
provision. In re Grand Jury Subpoenas, 571 F.3d 1200, 1204 (D.C. Cir. 2009) (Kavanaugh, J.,
concurring) (citing Josh Chafetz, Democracy’s Privileged Few T4, 87-88 (2007); Joseph Story, 1
Commentaries on the Constitution of the United States § 863 (1833)) (discussing origin of the
Clause).

Ensuring “the independence and integrity of the legislature” by “protecting against possible
prosecution by an unfriendly executive and conviction by a hostile judiciary” also “serves the

additional function of reinforcing the separation of powers so deliberately established by the

Founders.” Johnson, 383 U.S. at 178-79; see also United States v. Helstoski, 442 U.S. 477, 491—

12
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92 (1979) (citation and quotation marks omitted) (“There is little doubt that the instigation of
criminal charges against critical or disfavored legislators by the executive in a judicial forum was
the chief fear prompting the long struggle for parliamentary privilege in England and, in the context
of the American system of separation of powers, is the predominate thrust of the Speech or Debate
Clause[,]” whose “purpose was to preserve the constitutional structure of separate, coequal, and
independent branches of government.”); Lake Country Ests., Inc. v. Tahoe Reg’l Plan. Agency,
440 U.S. 391, 404-05 (1979) (quotation marks omitted) (explaining that the Clause makes
legislators “immune from deterrents to the uninhibited discharge of their legislative dut[ies], not
for their private indulgence but for the public good”); McCarthy v. Pelosi, 5 F.4th 34, 38 (D.C.
Cir. 2021) (quotation marks and citation omitted) (explaining that the Clause’s “central object . . .
is to protect the ‘independence and integrity of the legislature. . . by preventing intimidation of
legislators by the Executive and accountability before a possibly hostile judiciary”). As then-Judge
Kavanaugh succinctly stated, “the Clause helps maintain the separation of powers among the three
Branches.” In re Grand Jury Subpoenas, 571 F.3d at 1204 (Kavanaugh, J., concurring).

The Supreme Court first opined on the scope of the Clause in Kilbourn v. Thompson. The
crux of the issue in Kilbourn was whether the Clause could shield members of the House of
Representatives from liability on a civil claim of false imprisonment asserted by a witness who
refused to answer questions and produce documents about his business interests. The Court
answered in the affirmative, declining “a narrow view of the constitutional provision to limit it to
words spoken in debate[,]” and reading the Clause more broadly “as forcible in its application to
written reports presented in that body by its committees, to resolutions offered, which, though in
writing, must be reproduced in speech, and to the act of voting, whether it is done vocally or by

passing between the tellers[,]” or “[i]n short, to things generally done in a session of the House by

13
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one of its members in relation to the business before it.” Kilbourn, 103 U.S. at 204; see also id.
(citing as the “most authoritative case in this country on the construction of the provision in regard
to freedom of debate in legislative bodies, and being so early after the formation of the Constitution
of the United States, is of much weight[,]” a 1808 Massachusetts Supreme Court decision,
describing scope of State Constitution’s version of Clause as not “confine[d] [ ] to delivering an
opinion, uttering a speech, or haranguing in debate, but” also extending “to the giving of a vote, to
the making of a written report, and to every other act resulting from the nature and in the execution
of the office”).

Consistent with its first take in Kilbourn, the Supreme Court has since read the Clause
“broadly to effectuate its purposes[.]” Johnson, 383 U.S. at 180; see also Hutchinson v. Proxmire,
443 U.S. 111, 124 (1979) (“[T]he Court has given the Clause a practical rather than a strictly literal
reading[.]”). To this end, the Supreme Court has further held that when the Clause’s protections
attach, its privileges are absolute. See Eastland v. U.S. Servicemen’s Fund, 421 U.S. 491, 503
(1975) (“[O]nce it is determined that Members are acting within the ‘legitimate legislative sphere’
the Speech or Debate Clause is an absolute bar to interference.”); Rayburn, 497 F.3d at 661.

Supreme Court jurisprudence makes clear that the Clause provides Members of Congress
two substantive protections for their legislative acts. First, “Congressmen and their aides are
immune from liability for their actions within the ‘legislative sphere,” even though their conduct,
if performed in other than legislative contexts, would in itself be unconstitutional or otherwise
contrary to criminal or civil statutes.” Doe v. McMillan, 412 U.S. 306, 312—13 (1973) (quoting
Gravel, 408 U.S. at 624-25); see also In re Grand Jury Proc., 563 F.2d 577, 584 (3d Cir. 1977)
(characterizing the Clause as providing a “nonevidentiary use privilege” that “permits legislative

action, as well as free and unfettered legislative debate, without exposing the legislator to criminal

14
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liability”).® Second, the Clause ensures that Members “may not be made to answer” questions
about their legislative acts, including in person before a grand or petit jury, Gravel, 408 U.S. at
616, though a Member may be called to “testify[] at trials or grand jury proceedings involving
third-party crimes where the questions do not require testimony about or impugn a legislative act,”
id. at 622 (emphasis added); id. at 626 (holding that a Member was required to testify about his
role in private republication of the Pentagon Papers, because his acts involving that publication
“were not part and parcel of the legislative process”).

In combination, these two substantive Clause protections preclude questioning of
congressional Members (and staff) about legislative acts or using such acts against them in either
civil or criminal matters, no matter how corrupt the motivation may be for the legislative activity
at issue. See, e.g., Johnson, 383 U.S. at 180 (explaining that where “[t]he essence of such a charge
... 1s that the Congressman’s conduct was improperly motivated, . . . that is precisely what the
Speech or Debate Clause generally forecloses from executive and judicial inquiry”); Tenney, 341
U.S. at 377 (explaining that “[t]he claim of an unworthy purpose does not destroy the privilege”
and “that it was not consonant with our scheme of government for a court to inquire into the
motives of legislators”); Eastland, 421 U.S. at 508 (“Our cases make clear that in determining the

legitimacy of a congressional act we do not look to the motives alleged to have prompted it.”). In

6 Notably, in Kilbourn, Supreme Court reserved decision over whether “there may not be things done, in the

one House or the other, of an extraordinary character, for which the members who take part in the act may be held
legally responsible” should “the members of these bodies so far to forget their high functions and the noble instrument
under which they act,” explaining, “we are not prepared to say that such an utter perversion of their powers to a
criminal purpose would be screened from punishment by the constitutional provision for freedom of debate.” 103
U.S. at 204-05. See also Cushing v. Packard, 30 F.4th 27, 50 (1st Cir. 2022) (quotation marks omitted) (noting that
“[i]n line with Kilbourn, we have recognized that that there may be some conduct, even within the legislative sphere,
that is so flagrantly violative of fundamental constitutional protections that traditional notions of legislative immunity
would not deter judicial intervention”). The government has not sought here to exploit this reservation to the Clause’s
protection for egregious legislative conduct, and thus, the pending motion presents no occasion to consider whether
any such exception applies.
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sum, “[i]t is beyond doubt that the Speech or Debate Clause protects against inquiry into acts that
occur in the regular course of the legislative process and into the motivation for those acts.” United
States v. Brewster, 408 U.S. 501, 525 (1972); Helstoski, 442 U.S. at 487 (explaining that its
precedents “leave no doubt that evidence of a legislative act of a Member may not be introduced
by the Government”).

Despite the significant protections provided under the Clause to congressional Members
(and staff), the Supreme Court has made clear that the Clause is no “get out of jail free” card.
Indeed, “a Member of Congress may be prosecuted under a criminal statute provided that the
Government’s case does not rely on legislative acts or the motivation for legislative acts,”
Brewster, 408 U.S. at 512, since this privilege was “not written into the Constitution simply for
the personal or private benefit of Members of Congress,” id. at 507. “The privilege is not designed
to protect the reputations of congressmen but rather the functioning of Congress.” Brown &
Williamson Tobacco Corp. v. Williams, 62 F.3d 408, 419 (D.C. Cir. 1995); see also id. at 418—19
(quotation marks omitted) (explaining the term “integrity” in the phrase “integrity of the legislative
process” is used “not in the sense of reputation for rectitude but rather in the sense of a state of
being unimpaired”). As then-Judge Ruth Bader Ginsberg summed up, “[t]he key consideration,
Supreme Court decisions teach, is the act presented for examination, not the actor.” Walker v.
Jones, 733 F.2d 923, 929 (D.C. Cir. 1984).

This crucial focus on the “legislative act” significantly restricts the scope and applicability
of the Clause. The Supreme Court “has repeatedly insisted that the Speech or Debate Clause is
subject to ‘finite limits,” refusing to stretch its protective umbrella ‘beyond the legislative sphere’
to conduct not ‘essential to legislating.”” McSurely, 553 F.2d at 128485 (footnotes omitted)

(quoting Doe, 412 U.S. at 317, and Gravel, 408 U.S. at 621, 624-25). To qualify for Clause
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protection, the act must be “directly related to the due functioning of the legislative
process.” Rostenkowski, 59 F.3d at 1302 (quotation marks omitted). This means that the Clause’s
protections apply only to a Members’ legislative acts or activities that are “integral” to a Member’s
participation in “the consideration and passage or rejection of proposed legislation or with respect

2

to other matters which the Constitution places within the jurisdiction of either House.” Gravel,
408 U.S. at 625. As Gravel makes clear, if an action taken or communication made by a Member
or their aide is “essential to the deliberations” of the House or Senate, and questioning the
congressional actor would “threaten the integrity or independence” of Congress “by impermissibly
exposing its deliberations to executive influence,” then the action is a legislative act to which the
privilege applies. Id. at 625-26. Conversely, the Clause’s privilege does not apply where
interference by the executive or judicial branches “does not draw in question the legislative acts
of the defendant member of Congress or his motives for performing them.” Brewster, 408 U.S. at
510 (quotation marks omitted); Barker v. Conroy, 921 F.3d 1118, 1127 (D.C. Cir. 2019) (quoting
Eastland, 421 U.S. at 501, and Brewster, 408 U.S. at 517) (“Although the Supreme Court has
instructed us to ‘read the Speech or Debate Clause broadly to effectuate its purposes,’ the Clause’s
‘shield does not extend beyond what is necessary to preserve the integrity of the legislative
process[.]’”).

Examples of “legislative activit[ies]” to which the privilege applies include “[c]ommittee
reports, resolutions, and the act of voting[,]” Gravel, 408 U.S. at 617; introducing, voting for, and
signing a budget ordinance, Bogan v. Scott-Harris, 523 U.S. 44, 55 (1998); subpoenaing records
for a committee hearing, Eastland, 421 U.S. at 507; interrogating witnesses during committee

hearings, Tenney, 341 U.S. at 377-78; “exchanges between a Member of Congress and the

Member’s staff or among Members of Congress on legislative matters[,]” Rayburn, 497 F.3d at
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661; creating, administering and enforcing House (or Senate) rules concerning how Members can
cast their votes for legislation, McCarthy, 5. F.4th at 39; “enforcing [or executing] internal rules
of Congress|,]” Consumers Union of U.S., Inc. v. Periodical Correspondents’ Ass’n, 515 F.2d
1341, 1350 (D.C. Cir. 1975); and other acts “generally done in a session of the House [or Senate]
by one of its members in relation to the business before it, or things said or done by [a Member],
as a representative, in the exercise of the functions of that office.” Brewster, 408 U.S. at 512—13
(quotation marks and citation omitted).

“That [Members] generally perform certain acts in their official capacity as Senators does
not necessarily make all such acts legislative in nature.” Gravel, 408 U.S. at 625. Congressional
Members’ (and staff’s) activity that falls outside the core legislative activity shielded by the Clause
takes various forms and may be merely political or personal, insufficiently official or too loosely
tied to pending business before the Congress, or, more egregiously, illegal. In short, the Clause
does not shield legislators from “inquiry into activities that are casually or incidentally related to
legislative affairs but not a part of the legislative process itself.” Brewster, 408 U.S. at 528.
Distillation of relevant caselaw reveals at least three general categories of congressional Members’
activities not protected by the Clause.

First, the Clause does not protect conduct only tangentially related, but not necessary or
integral, to official legislative action. This limit on the Clause is the hook on which the Supreme
Court has relied to clarify that the Clause does not immunize a sitting Member of Congress from
being prosecuted for “accepting a bribe in exchange for a promise relat[ed] to an official act,” in
violation of 18 U.S.C. §§ 201(c)(1) & (g), Brewster, 408 U.S. at 502, because “[t]aking a bribe is
... no part of the legislative process or function” and is in no way “a legislative act,” id. at 526.

Proof of such a criminal violation does not make it “necessary to inquire into how [the Member]|
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spoke, how he debated, how he voted, or anything he did in the chamber or in committee,” but
only that he had “tak[en] or agree[d] to take money for a promise to act in a certain way.” /Id.
Consequently, the Speech or Debate Clause privilege does not apply. See also Gravel, 408 U.S.
at 622 (noting that Clause does not protect “criminal conduct threatening the security of the person
or property of others, whether performed [by a Member or] at the direction of [a] [Member] in
preparation for or in execution of a legislative act™); United States v. Renzi, 651 F.3d 1012, 1020
(9th Cir. 2011) (explaining that if Member’s “‘negotiations’ are not ‘legislative acts,” then the
Clause’s protections would not shield them[,]” and the “Government could prosecute [him] for his
allegedly corrupt conduct, and neither the testimonial nor evidentiary privileges would apply”).
Second, though each legislative act inherently carries potential political consequences,
general political activities are unprotected by the Clause. The Supreme Court has expressly put
outside the Clause’s shield “many activities” in which Members’ engage, including “a wide range
of legitimate ‘errands’ performed for constituents, the making of appointments with Government
agencies, assistance in securing Government contracts, preparing so-called ‘news letters’ to
constituents, news releases, and speeches delivered outside the Congress.” Brewster, 408 U.S. at
512. Acknowledging that “[t]he range of these related activities has grown over the years,” and
that “[t]hey are performed in part because they have come to be expected by constituents, and
because they are a means of developing continuing support for future elections[,]” the Supreme
Court nonetheless deemed “these [] entirely legitimate activities” to be “political in nature rather
than legislative,” and therefore not within the scope of the Clause’s protections. Id. Otherwise,
any extension of the Clause to such political matters would “make Members of Congress super-
citizens, immune from criminal responsibility.” Id. at 516. The Clause was neither intended nor

designed for such a broad scope.

19

74



Case 1:22-sc-02144-BAH *SEALED* Document 28 Filed 01/02/23 Page 75 of 106
USCA Case #23-3001  Document #1980131 Filed: 01/04/2023  Page 75 of 106

The Supreme Court’s distinction in United States v. Brewster between generally political
and legislative acts provides an important check on the scope of the Clause’s privilege. For
example, in Hutchinson v. Proxmire, a Senator was sued for allegedly defamatory statements about
the plaintiff contained in a newsletter sent to constituents and others. 443 U.S. at 114. The Court
rejected the Senator’s argument that newsletters and press releases were privileged in service of
the “informing function” of Congress, see id. at 132, explaining that disseminating newsletters and
press releases is not protected legislative activity since such dissemination is neither “‘essential to
the deliberations of the Senate’ [or House] . . . [nor] part of the deliberative process,” id. at 130.
Other examples of unprotected non-legislative activities regularly engaged in by Members but not
protected by the Clause include: “[p]romises by a Member to perform an act in the future[,]”
Helstoski, 442 U.S. at 489; legislative prayer, Barker, 921 F.3d at 1127; communicating with
Executive Branch officials, Doe, 412 U.S. at 313 (quoting Gravel, 408 U.S. at 625) (“Members of
Congress may frequently be in touch with and seek to influence the Executive Branch of
Government, but this conduct ‘though generally done, is not protected legislative activity.””);
disseminating private documents to individuals or agencies outside of Congress, see McSurely,
553 F.2d at 1287 (footnotes and quotation marks omitted) (“Even though Members of Congress
or their aides frequently intercede on behalf of constituents with agencies of the Executive Branch
or disseminate to the public beyond the legitimate legislative needs of Congress documents
introduced at committee hearings, such conduct falls outside of legislative immunity.”); and a
Member’s testimony before a committee that is not inquiring into the exercise of the Member’s
official powers, United States v. Rose, 28 F.3d 181, 189 (1994) (“The testimony was not addressed
to a pending bill or to any other legislative matter; it was, instead, the Congressman’s defense of

his handling of various personal financial transactions[,]” such that the Congressman “was acting
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as a witness to facts relevant to a congressional investigation of his private conduct; he was not
acting in a legislative capacity.”).

Third, and of particular relevance here, a Member’s informal investigative efforts or fact-
finding inquiries untethered to a formally sanctioned congressional inquiry remain unprotected.
To be sure, “[t]he power to investigate and to do so through compulsory process plainly falls within
that definition” of the “legitimate legislative sphere” subject to the Clause. FEastland, 421 U.S. at
503-04; see also id. at 505 (alteration in original) (quoting Doe, 412 U.S. at 313) (“the act ‘of
authorizing an investigation pursuant to which . . . materials were gathered’ is an integral part of
the legislative process™). As the Supreme Court explained, “the power to investigate is inherent
in the power to make laws because ‘[a] legislative body cannot legislate wisely or effectively in
the absence of information respecting the conditions which the legislation is intended to affect or
change.”” Id. (alteration in original) (quoting McGrain v. Daugherty, 273 U.S. 135, 175 (1927)).
Yet, the Clause is not a blanket shield for individual congressional Members (or staff) to undertake
an investigation, even in their official capacity, of any matter that strikes their interest. See Bastien
v. Off. of Senator Ben Nighthorse Campbell, 390 F.3d 1301, 1316 (10th Cir. 2004) (“No Supreme
Court opinion indicates that Speech or Debate Clause immunity extends to informal information
gathering by individual members of Congress. .. . To extend protection to informal information
gathering—either personally by a member of Congress or by congressional aides—would be the
equivalent of extending Speech or Debate Clause immunity to debates before local radio stations
or Rotary Clubs.”).

Assurance that the investigative step is fully and unambiguously authorized for a legislative
purpose is critical. In Eastland, for example, the Supreme Court declined to bar enforcement of a

congressional subpoena issued by a Senate Subcommittee that “was acting under an unambiguous
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resolution from the Senate authorizing it to make a complete study of ... a subject on which
legislation could be had.” 421 U.S. at 506 (quotation marks and citation omitted). Consistent with
the Supreme Court’s emphasis on the official congressional authorization of an investigative
inquiry, the D.C. Circuit has likewise stressed that investigative efforts by congressional Members
or staff to “obtain information” are protected by the Clause when those efforts are “performed in
a procedurally regular manner.” Brown & Williamson, 62 F.3d at 416.

Mindful of the Supreme Court’s caution about “‘finite limits’ to the shield erected by the”
Clause, McSurely, 553 F.2d at 1287 (quoting Doe, 412 U.S. at 317), the D.C. Circuit has bluntly
stated that “a Member of Congress or congressional employee is not free to use every conceivable
means to obtain investigatory materials, without fear of criminal prosecution or civil suit[,]” id.
For the privilege to apply to “field investigations by a Senator or his staff],]” two conditions must
be met: (1) the inquiry must have been congressionally authorized; and (2) no “unlawful means”
were used to achieve a proper legislative objective because such means “is simply not essential to
legislating.” Id. at 1286—88. In McSurely v. McClellan, an investigator for a congressional
subcommittee unlawfully seized and made photocopies of 234 of plaintiffs’ documents, including
certain documents with no legislative purpose or relevancy. Even though the Subcommittee was
authorized to investigate the types of criminal activities in which the plaintiffs were allegedly
involved, the Clause did not protect the investigator’s—and by extension, the Subcommittee’s—
unconstitutional seizure of the documents at issue. /d. at 1296 (“[T]he immunity shield . . . is not
a license to invade privacy where no legislative purpose can be plausibly interposed.”). Thus, the
D.C. Circuit concluded that the Subcommittee’s seizure, through an investigator, of the 234

documents at issue was not protected by the Speech or Debate Clause. Id.’

7 At the same time, in careful parsing of the facts, the D.C. Circuit found that official actions taken collectively

by Subcommittee Members subsequent to the illegal retrieval of the letters were protected by the Clause, including
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The D.C. Circuit has expanded the scope of the Speech or Debate Clause beyond the
Supreme Court’s articulated limits by creating a broad non-disclosure privilege for congressional
Members’ legislative records, even when only non-legislative records are sought through a search
warrant or a subpoena in a criminal investigation. Rayburn, 497 F.3d at 656 (“[T]he compelled
disclosure of privileged material to the Executive during execution of the search warrant . . .
violated the Speech or Debate Clause[.]”); see also Brown & Williamson, 62 F.3d at 420 (holding
that the Clause prevents the disclosure of legislative documents to third-parties).® In Rayburn, the
Court held that the Executive could not review paper or electronic records seized in the
Congressman’s office, pursuant to a search warrant for non-legislative materials, because the

search of such files in the legislator’s office “must have resulted in the disclosure of legislative

the Subcommittee’s use the 234 photocopies “as the basis for issuance of subpoenas for some of the documents, and
the procurement of contempt of Congress citations against plaintiffs” for failing to respond to the subpoenas, and thus
the Clause barred the plaintiffs from questioning Subcommittee Members on the issue of damages for the issuance of
subpoenas to obtain the records. McSurely, 553 F.2d at 1296-97. The Court reasoned that, under binding precedent,
when “material comes to a legislative committee by means that are unlawful or otherwise subject to judicial inquiry[,]
the subsequent use of the documents by the committee staff in the course of official business is privileged legislative
activity.” Id. Similarly, the plaintiffs’ claim against the Members for “invasion of privacy based on retention and
display of their private papers within the Subcommittee for non-legislative purposes” was barred by the Clause
because, “[a]lthough the federal defendants [were] not immune from inquiry as to dissemination of the 234
photocopies to individuals or agencies outside of Congress, dissemination within the Subcommittee is privileged
activity.” Id. at 1297. In short, because the Subcommittee “employed proper process for information ‘on which
legislation could be had,”” id. at 1298 (quoting Eastland, 421 U.S. at 504-07 & n. 15), and the officially issued
“subpoenas called for materials that were at least arguably relevant to its investigation,” the Clause protected against
claims involving, or questioning regarding, that legislative conduct, id.

8 Brown & Williamson Tobacco Corp. marked the first time the D.C. Circuit held that the Clause equips
Members (and staff) with a non-disclosure privilege for legislative documents. 62 F.3d at 420 (“We do not accept
the proposition that the testimonial immunity of the Speech or Debate Clause only applies when Members or their
aides are personally questioned. Documentary evidence can certainly be as revealing as oral communications . . . and
this is true whether or not the documents are sought for the purpose of inquiring into (or frustrating) legislative conduct
or to advance some other goals[.]”). Prior to Brown & Williamson (and Rayburn), the D.C. Circuit had stated that
“the Speech or Debate Clause acts as an exclusionary rule and testimonial privilege, as well as substantive defense,”
requiring that “plaintiffs must prove their case through evidence which ‘does not draw in question the legislative acts
of the defendant member of Congress [and his aides] or [their] motives for performing them,”” McSurely, 553 F.2d at
1299 (quoting Brewster, 408 U.S. at 526, and Johnson, 383 U.S. at 185). Such an exclusionary and testimonial
privilege is more limited than the current binding precedent, in this Circuit only, that the Clause operates as a non-
disclosure privilege, thereby triggering the time-consuming and resource-intensive task of in camera review to resolve
disputes about the applicability of the Clause.
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materials to agents of the Executive[,]” and it thereby violated the legislator’s rights under the
Clause. 497 F.3d at 661.° In the Court’s view, “[t]he special procedures outlined in the warrant
affidavit would not have avoided the violation of the Speech or Debate Clause because they denied
the Congressman any opportunity to identify and assert the privilege with respect to legislative
materials before their compelled disclosure to Executive agents.” Id. at 662; see also id. at 661
(quotation marks omitted) (explaining that “incidental review . .. does not deny that compelled
review by the Executive occurred, nor that it occurred in a location where legislative materials
were inevitably to be found, nor that some impairment of legislative deliberations occurred”).
Rayburn stands alone in its conclusion that the Clause affords congressional Members a

non-disclosure privilege. '° The Third and Ninth Circuits are the only other circuits to consider

9 Rayburn concluded that the investigative agents’ imaging and keyword search for responsive non-legislative

records on the congressman’s hard drives and electronic media was constitutionally permissible only “given the
Department of Justice’s voluntary freeze of its review of the seized materials and the procedures mandated on remand
by this court[,]” 497 F.3d at 655, referring to the Remand Order, see supra n.5, since those circumstances meant that
“the imaging and keyword search of the Congressman’s computer hard drives and electronic media exposed no
legislative material to the Executive, and therefore did not violate the Speech or Debate Clause,” 497 F.3d at 655. In
other words, for both paper and electronic records seized from his House office, the congressman was entitled to
review the records for potential Clause privilege prior to disclosure to law enforcement agents from the Executive
branch. Notably, the congressman involved in Rayburn claimed legislative privilege only over paper and electronic
records seized in his congressional office and did not object on Clause privilege grounds to the search of documents
seized elsewhere during the course of the subsequent criminal investigation into his activities. See generally, United
States v. Jefferson, Case No. 1:07-cr-00209 (E.D. Va.).

10 In a concurring opinion in Rayburn, Judge Henderson leveled two criticisms at the majority’s analysis: First,
Brown & Williamson “relied heavily on the Clause’s purpose—shielding the legislative process from disruption—in
reading the Clause's prohibition of ‘question[ing]’ broadly to protect the ‘confidentiality’ of records from the reach of
a civil subpoena,” and, in comparison, enforcement of the criminal search warrant would be much less distracting
because the warrant would be executed to reduce disruption “by, infer alia, executing the warrant when the Congress
was not meeting, imaging computer hard drives rather than searching the computers, using specific search terms for
both paper and electronic records and, most importantly, creating Filter Teams . . . and ensuring subsequent in camera
judicial review to minimize exposure to privileged records,” Rayburn, 497 F.3d at 669-70 (Henderson, J., concurring)
(citation omitted); and, second, apart from deviating from the Clause’s principal purposes, Rayburn could “jeopardize
law enforcement tools that have never been considered problematic[,]” leading to a parade of horribles, with Members
and their staff being able to delay or circumvent effective criminal prosecution, id. at 671-72 (quotation marks
omitted) (observing that, if mere “Executive Branch exposure to records of legislative acts” is prohibited by the Clause,
a Member would always have to be given advanced notice of any search of her house or property, FBI agents would
not be able to voluntarily interview Members and staff, and the ability for the government to effectively prosecute
Members for criminal activity would be severely hampered).
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the issue and both concluded that the Clause does not create a non-disclosure privilege when
applied to records or third-party testimony, but rather operates as a “nonevidentiary use” privilege.
See In re Grand Jury Investigation, 587 F.2d 589, 597 (3d Cir. 1978) (“But to the extent that the
Speech or Debate Clause creates a Testimonial privilege as well as a Use immunity, it does so only
for the purpose of protecting the legislator and those intimately associated with him in the
legislative process from the harassment of hostile questioning. It is not designed to encourage
confidences by maintaining secrecy, for the legislative process in a democracy has only a limited
toleration for secrecy.”); Renzi, 651 F.3d at 1032 (rejecting the contention “that there exists some
grandiose, yet apparently shy, privilege of non-disclosure that the Supreme Court has not thought
fit to recognize”); see also id. at 1034 (“Simply stated, we cannot agree with our esteemed
colleagues on the D.C. Circuit. We disagree with both Rayburn’s premise and its effect and thus
decline to adopt its rationale.”).!! No matter the critiques, however, Rayburn is binding on this
Court.
Set against these legal principles, the disputed records are next considered.
B. Review of Disputed Responsive Records on Rep. Perry’s Personal Cell Phone
In accordance with the protocol outlined in the warrant’s Attachment C, Rep. Perry has

withheld from production to the government 2,219 responsive records from his cell phone that he

1 Rayburn (and the D.C. Circuit’s decision in Brown & Williamson twelve years earlier) have also been

criticized for overextending the Clause’s protections beyond its founding purposes. See, e.g., Michael L. Shenkman,
Talking About Speech or Debate: Revisiting Legislative Immunity, 32 YALE L. & POL. REvV. 351, 417 (2014)
(explaining that the D.C. Circuit took the Clause’s “protection too far by transforming ‘written legislative materials’
into an impermeable physical bunker of non-disclosure” and creating “an area unmoored from history or Supreme
Court precedent”); Jay Rothrock, Striking A Balance: The Speech or Debate Clause's Testimonial Privilege and
Policing Government Corruption, 24 TOURO L. REV. 739, 756-57 (2008) (footnotes omitted) (“While the Supreme
Court has traditionally narrowed the scope of Speech or Debate Clause privileges by refining the definition of
‘legislative acts,” the Brown & Williamson Court implicitly expanded the scope of the clause by broadening
‘questioning’ to include responding to a civil subpoena[,] ... plac[ing] too great a control over the privilege in
legislators’ own hands without providing for an explicit, effective procedure for judicial review. Over a decade later,
... [in Rayburn], the [C]ourt would repeat this same mistake, expanding the scope of the clause through the definition
of ‘questioning,” and thus giving investigated legislators an unjustified increase in control over information in a
criminal case.”)
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believes are privileged under the Clause, and—over three months after issuance of the D.D.C
Warrant—has submitted those records to the Court for in camera review to complete execution of
that warrant by disclosure to the government of any non-privileged, responsive records. These
records are in the form of email and text communications, with some attachments. Broadly
speaking, Perry asserts privilege as to these withheld records on the basis that they were part of his
“information gathering” efforts in preparation for his legislative role and vote on the certification
of the 2020 presidential election on January 6, 2021, pursuant to the Electoral Count Act of 1887
(“ECA”), 24 Stat. 373, 3 U.S.C. §§ 5, 6, and 15, or otherwise “to ensure the integrity of our
elections going forward.” Perry Mot. at 6, 10.

The government rightly raises no dispute that activities integral to Rep. Perry’s ECA vote
are protected under the Clause. See generally Gov’t’s Mem. Certainly, the law is well-settled that
“legislative acts for purposes of Speech-or-Debate-Clause immunity include both (i) matters
pertaining ‘to the consideration and passage or rejection of proposed legislation,” and (ii) ‘other
matters which the Constitution places within the jurisdiction of either House.’” McCarthy, 5 F.4th
at 40 (quoting Gravel, 408 U.S. at 625). Congress’s role in certifying the results of the Electoral
College vote is constitutionally and statutorily mandated. See U.S. CONST. amend. XII (“The
President of the Senate shall, in the presence of the Senate and House of Representatives, open all
the certificates and the votes shall then be counted;—the person having the greatest number of
votes for President, shall be the President, if such number be a majority of the whole number of
Electors appointed[.]”); 3 U.S.C. § 15 (describing the process by which Members of Congress
shall count and certify the electoral votes from each state). Given that certification of the Electoral
College vote is a matter which the Constitution places within the jurisdiction of both Houses of

Congress, activities necessary and integral to fulfilling that task are entitled to Clause protection.
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Rep. Perry’s communications with fellow congressional Members and staff directly
relating to internal House of Representatives committee assignments or membership, pending
legislation or floor votes on such legislative matters, as well as voting and/or speaking order and
strategy for the ECA vote on January 6, 2021, are protected under the Clause. Such
communications are integral to Rep. Perry’s consideration and carrying out of his official role in
the legislative and presidential certification processes.

Yet, just as “everything a Member of Congress may regularly do is not a legislative act
within the protection of the Speech or Debate Clause” and “legislative acts are not all-
encompassing,” Doe, 412 U.S. at 313 (quotation marks and alteration omitted), not all activity
undertaken, even in an official capacity, is shielded by the Clause—a principle that extends to
conversations related to the general topic of election integrity or the ECA process. In other words,
Rep. Perry’s communications with private individuals or officials from government entities other
than the Congress do not qualify for protection under the Clause merely because those
communications reference the ECA process or election integrity. None of these communications
arise in connection with any sanctioned, formal congressional investigation conducted by any
committee or other House arm, but instead, as Rep. Perry indicates, reflect his efforts as an
individual Member either to obtain or relay information from or to others to be used to defeat or
delay certification of the ECA vote and President-elect Joseph R. Biden’s victory in the 2020
election. Thus, at best, these communications appear to be only incidental to Rep. Perry’s own
ECA vote.

As explained below, examination of the withheld responsive records demonstrates that
only 164 of the 2,219 responsive records at issue fall, in whole or part, under the Clause’s

protection.
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1. Communications With Private “Cybersecurity” Individuals, Trump Campaign
Workers, Pennsylvania State Legislators, and “Others”

Rep. Perry asserts Speech or Debate Clause protection for 678 of his responsive records
containing communications with “cybersecurity individuals,” “Trump Campaign officials,”
“Pennsylvania State Legislators,” and “Other” individuals, based only on the argument that he was
engaging in “fact-finding” efforts “to gather information about the security of the 2020 election
and the validity of the electors required to certify the election.” Perry Mot. at 7-8. He offers no
other substantive argument for his privilege assertion as to these responsive records and thus these
records are discussed together. '

As a threshold matter, general descriptions of each of these four categories demonstrates
how far afield these communications are from formal legislative activities. First, Rep. Perry
communicated with so-called private “cybersecurity individuals”—who may have been former
government officials but apparently had no official government cybersecurity (or other) role at the
time of the communications—because “he believed [they] have expertise in cybersecurity and
intelligence about the security of voting machines and election integrity with respect to the 2020

election, both nationally and in Pennsylvania.” Perry Suppl. (ex parte) at 5. Second, his

12 These responsive records were designated by Rep. Perry as falling into subcategories A (201 records), D (86

records), E (128 records), F (68 records), G (1 record), J (101 records), K (11 records), L (32 records), and O (50
records). See, supra, in Part 1.C.

13 The “cybersecurity individuals” with whom Rep. Perry’s communicated were all in the private sector and
include: (1) Pete Morocco, a former Department of Defense (“DOD”) Deputy Assistant Secretary for Defense for
African Affairs and Senior Advisor for Intelligence and Security at the Department of Commerce; (2) Rich Higgins,
a former Trump Administration National Security Council (“NSC”) staffer, who left the NSC in 2017; (3) John Mills,
a former Director for Cybersecurity Policy, Strategy, and International Affairs in the Office of the Secretary of
Defense; and (4) Thomas Mclnerney, a Retired USAF Lieutenant General. Perry Suppl. (ex parte) at 6; see also Perry
Suppl. (ex parte), Ex. 1 (“Perry Informational Spreadsheet (ex parte)”) (identifying the key names and explaining the
identities of the key individuals with whom Rep. Perry communicated in responsive records), ECF No. 22-1.
Examples of the communications in this category include: (1) on November 12, 2020, Rep. Perry emailed Rich
Higgins, describing an “incredibly spooky” story about how the U.S. Army had purportedly confiscated election
software servers in Germany used by Dominion Voting Systems and noting that “the Agency is covering its tracks,”
REL0000000436; (2) during November 19-20, 2020, Rep. Perry exchanged text messages with Pete Morocco and
James Waldron, a purported private sector cybersecurity expert “working with Sidney Powell,” in which texts Waldron
forwarded to Rep. Perry “questions and support materials for the dominion hearing,” and, after Waldron obtained
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communications with “Trump Campaign officials,” like his communications with cybersecurity
individuals, show that Rep. Perry received from and relayed to these officials information about
instances of purported election fraud and misconduct, while also discussing ways in which the

Trump Campaign could challenge the results of the 2020 election.'*

Third, Rep. Perry’s
communications with various Pennsylvania State legislators refer to purported electoral fraud in

the 2020 election in Pennsylvania and efforts in that State to challenge and undo the results of that

election.!> Fourth, the category of “Other” responsive records span an array of private individuals

“clearance for Sidney’s Team to get the questions doc, primer, and users manual out to the state legislators,” Rep.
Perry asked Waldron to “show me what you have” and agreed to “fast track any questions/answers right to the
leadership in the pa state legislature,” and stating “[w]e’ll need a connection in the other states,” RELM0000000284;
and (3) on September 14, 2020, Rep. Perry texted John Mills that he “hear[s] the [Trump] campaign is going to start
the narrative and then the administration is going to roll out the policy,” and observes that they “are running out of
time while we wait for the lawyers,” RELM0000004243.

14 Responsive records in the category of “Trump Campaign officials” include communications with Jenna Ellis,
Boris Epshteyn, Julie Strauss Levin, Alex Cannon, and Justin Clark—all of whom were attorneys for the Trump
Campaign. See Perry Informational Spreadsheet (ex parte). Examples of the communications in this category include
the following: (1) on July 28, 2020, Rep. Perry emailed Justin Clark at the suggestion of Jenna Ellis, after Rep. Perry
“told [Ellis] about some election counting concerns that [he] had and some possible remedies in that regard,”
REL0000003668, to provide Clark with cybersecurity information he had received from, and to make introductions
to, certain cybersecurity individuals, such as John Mills, whose contact information Rep. Perry texted to Clark on
August 3, 2020, RELM0000004283; (2) on November 12, 2020, Rep. Perry texted Alex Cannon with his “thoughts”
on an audit of the 2020 presidential election in Pennsylvania and actions the Campaign should take to challenge the
validity of that election, including, “We need to see if any addresses had high numbers of mail-in ballots DELIVERED
to them. . . If there’[s] a coordinated AND provable fraud that would be the big flag.” RELM0000000461 (emphasis
in original); and (3) on November 15, 2020, Rep. Perry texted Julie Strauss Levin about securing whistleblower
protection for someone in the Pennsylvania Department of State, RELM0000001242.

15 Responsive records in the category of “Pennsylvania State legislators” include communications with
Pennsylvania House of Representatives Members Mike Jones, Dawn Keefer, Seth Grove, and staff in that legislative
body, and Pennsylvania State Senate Members Cris Dush, Kristin Hill, and Doug Mastriano. See Perry Suppl. (ex
parte) at 10; Perry Informational Spreadsheet (ex parte). Rep. Perry categorizes the topics covered as follows: (1)
How to plan and execute a proposed legislative audit of the votes, including how to properly obtain, preserve, and
evaluate voting machine data (RELM0000002245, RELMO0000000423, RELMO0000000646 (and att.),
RELMO0000003847 (and att.), RELM0000003267, RELM0000003307, RELM0000003693, RELM0000001490,
RELMO0000001222); (2) Proposed plans for the State Senate to request that the Governor and Secretary of State to
conduct an audit (RELMO0000003317, REL0000000476, REL0000000440); (3) Voting data from various
Pennsylvania counties (RELMO0000001843 (and att. RELMO0000001843.0001 - RELMO0000001843.0004),
RELMO0000001800); (4) Connecting legislators with members of the Trump Campaign and its attorney
(RELMO0000003378, RELM0000008602 (at att. RELM0000008602.0001), RELM0000003184, RELM0000002891);
(4) a “whistleblower” who served as an IT analyst for the Pennsylvania Office of Administration providing
information about voter fraud (RELM0000002474 (and att. RELM0000002474.0001 - RELM0000002474.0002),
RELMO0000003822); (5) a legislative hearing that Dominion representatives were supposed to attend but ultimately
did not (RELM0000001952); (6) a resolution introduced in the Pennsylvania State House of Representatives on or
about November 30, 2020, declaring the state election results to be in dispute (RELM0000002411); (7) a letter, dated
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and cover a grab-bag of topics, from COVID-19 to voter fraud in the 2020 election and strategy
advice relayed to or solicited by Rep. Perry in connection with coordinating with Executive Branch
officials about the ECA process. '°

In the broadest possible terms, Rep. Perry believes the Clause shields all these responsive
records from investigative review because they are part of his informal fact-finding efforts to
understand election security issues in the 2020 election since the ECA process “obligated Rep.
Perry to vote on whether to confirm the electors and certify the 2020 election” and to determine
“whether there were enough unlawful votes to question the outcome of the election.” Perry Mot.
at 9-10. The Court is no position to assess the sources of information Rep. Perry chose to use, the
significance of that information to him in how he chose to act, or whether the information he
obtained or relayed amounted to verifiable facts. Such an assessment is both unnecessary and
irrelevant to the pending legal issue. What is plain is that the Clause does not shield Rep. Perry’s
random musings with private individuals touting an expertise in cybersecurity or political
discussions with attorneys from a presidential campaign, or with state legislators concerning

hearings before them about possible local election fraud or actions they could take to challenge

December 19, 2020, from members of the Pennsylvania General Assembly to Vice President Pence asking him to
“weigh the validity of purported Electors and Electoral votes representing the Commonwealth of Pennsylvania”
(RELMO0000000309 and att.). Perry Suppl. (ex parte) at 21-22.

16 Responsive records in the category of “Other” include communications with (1) Robert Gasaway, an attorney
and former colleague of former DOJ official Jeffrey Clark; (2) Dr. Simone Gold, an individual with whom Rep. Perry
discusses the topic of COVID-19, see, e.g., RELM0000005085; (3) GOP Chairwoman Ronna McDaniel; and (4)
former House Rep. Rick Saccone. See Perry Informational Spreadsheet (ex parte). Examples of the communications
in this category include: (1) on November 17, 2020, Rep. Perry exchanged texts with Saccone about the list of newly
elected Republican House Members, RELM0000004072; (2) on December 12, 2020, Rep. Perry exchanged texts with
McDaniel about efforts to challenge then President-elect Biden’s victory in the 2020 election, RELMO0000000535;
and (3) during the period of December 30, 2020, to January 5, 2021, Rep. Perry exchanged texts with Gasaway, who
suggested that the rule limiting Member debate during the ECA process “does not preclude the ability of the President
of the Senate—Vice President Pence—to admit testimony before commencing the debate” by convening the “Senate
or House . . . as committee of the whole” to hear “sworn statements from persons who are willing to offer evidence
and views who are NOT members of Congress,” RELM0000003965, and Rep. Perry agreed to “sell[] the idea” with
a call to John Eastman, the President, and Vice President, but Rep. Perry later alerted Gasaway that “Mark Short will
not allow access,” RELM0000000782.
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election results in Pennsylvania, because those communications are just “casually or incidentally
related to legislative affairs but not a part of the legislative process itself,” Brewster, 408 U.S. at
528, including the ECA process.

As the following examples reveal, the scattershot nature of Rep. Perry’s communications
with these private individuals—regarding cybersecurity, see supra n.13, Trump Campaign staff,
see supra n.14, or GOP strategists, see supra n.16—and Pennsylvania State legislators, see supra
n.15, demonstrates that their overarching catch-as-catch-can purpose was to override the results of
the 2020 election and only tangentially related to the ECA process. To begin with the purported
cybersecurity experts, Rep. Perry claims that these communications were to investigate fraud in
the 2020 election, in Pennsylvania and elsewhere, to inform his ECA vote. Perry Mot. at 10. This
stated purpose is belied by the fact that a number of these communications relate to coordinating
strategy and public relations efforts with Executive Branch officials or Trump Campaign officials,
like Rudy Giuliani and Sidney Powell, regarding voting irregularities. See, e.g.,
RELMO0000001051 (Between November 9 and 10, 2020, Tom Mclnerny texted Rep. Perry, “JR
and Sidney are going to handle DM,” and later texting Rep. Perry to “see if TUCKER would put
me on” as he is trying to “ascertain what the Fox policy guidance is to the anchors™ and “if they
will take Sidney which is better yet,” to which Rep. Perry replied, “I will re-engage the targets.”);
REL0000002910 (On November 30, 2020, Mclnerney forwarded an email to three individuals,
without Rep. Perry listed as a recipient, identifying alleged evidence that “Trump vote totals [in
Georgia] decreased [by] 48,000 when transmitted to the Sec of State,” and exclaiming, “WE NEED
TO MAKE SURE THIS DATA GETS TO SIDNEY ET AL. IT WILL TURN GEORGA!
THOUGHTS?”) (emphasis in original)); RELM0000004071 (During December 31, 2020, and

January 1, 2021, Rep. Perry texted Phil Waldron to ask, “Are there specific questions [Meadows]
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should be asking [‘the agency folks’] that you should impart?”, to which Waldron offered three
“line[s] of questioning” that should be pursued). Likewise, examples of communications Rep.
Perry had with others, including on the Trump Campaign staff and Pennsylvania State legislators,
show his efforts to encourage action by others to address what he perceived to be election fraud,
without being directly related to what he would do as a Member as part of a legislative process.
See, e.g., RELM0000000284 (On November 19, 2020, Rep. Perry asked a former Trump
Administration official if “anyone in the senate has the courage to fight” against the purported
election fraud in the 2020 election); REL0000001902 (On November 19, 2020, Rep. Perry emailed
a Pennsylvania State Representative proposing questions to be asked by Pennsylvania State
legislators to representatives from Dominion Voting Systems about the security of the company’s
voting machines at a state legislative hearing); RELM0000004124 (On November 30, 2020, Rep.
Perry texted a Trump Campaign attorney about purportedly “credible information” regarding
ballots sent illegally in Pennsylvania and efforts to get members of the Pennsylvania legislature to
“act”); RELMO0000003965 (Between December 30 and December 31, 2020, a private attorney,
who was a former colleague of former DOIJ official Jeffrey Clark, urged Rep. Perry to persuade
the President, the Vice President, and John Eastman to use the Vice President’s authority during
the ECA vote to avoid otherwise limiting rules in order to permit non-Members to speak).
Absent firm ties to a regular and formal legislative process before the Congress, the content
of these communications makes apparent that this conduct was merely “casually or incidentally
related to legislative affairs,” Brewster, 408 U.S. at 528, such that the Clause does not apply. As
the D.C. Circuit has explained, just because conduct is engaged in to “perform or aid in the
performance of legislative acts,” does not cloak that conduct with privilege; instead, the Clause

“encompasses the execution of legislation when the executing actions themselves constitute
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legislative acts.” McCarthy v. Pelosi, 5 F.4th at 41 (quotation marks omitted). These
communications with private individuals and with State legislators do not themselves qualify as
legislative acts.

Rep. Perry’s communications relaying or seeking information were not congressionally
authorized “by [a] particular subcommittee[,]” McSurely, 553 F.2d at 1287, let alone initiated or
received “in a procedurally regular fashion[,]” see Brown & Williamson, 62 F.3d at 416, so his
fact-finding efforts are untethered from any formal legislative activity. Disclosing these
responsive records to the government thus would not “threaten the integrity or independence” of
Congress because their disclosure would not risk “impermissibly exposing its deliberations to
executive influence.” Gravel, 408 U.S. at 625. Nor were these communications part of, let alone
integral to, any legislative process or the ECA process within the House of Representatives or Joint
Session of Congress mandated by the U.S. Constitution and the ECA. No matter the vigor with
which Rep. Perry pursued his wide-ranging interest in bolstering his belief that the results of the
2020 election were somehow incorrect—even in the face of his own reelection—his informal
inquiries into the legitimacy of those election results are closer to the activities described as purely
personal or political in Brewster since this “fact-finding” was conducted entirely outside the
auspices of a formal congressional inquiry or authorization. See 408 U.S. at 512—13.

Indeed, the lack of formality surrounding these communications evinces that he initiated
them for furthering the Trump Campaign’s efforts to sow doubt about the legitimacy of the 2020
election. Revelation of these communications to the investigative authorities would thus merely
disclose communications that were, at most, just incidentally related to his ECA vote, so the Clause
does not apply to them. See Fields v. Office of Eddie Bernice Johnson, 459 F.3d 1, 10 (D.C. Cir.

2006) (cleaned up) (emphasis in original) (“The Speech or Debate Clause does not prohibit inquiry
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into illegal conduct simply because it has some nexus to legislative functions, or because it is
merely related to, as opposed to part of, the due functioning of the legislative process.”).
Accordingly, these responsive records are not entitled to Clause protection.

Rep. Perry makes two other arguments about why his fact-finding efforts are protected
under the Clause, neither of which withstand scrutiny. First, Rep. Perry urges that his motives for
initiating these fact-finding inquiries cannot be questioned because “there is an objectively
legislative purpose for his actions.” Perry Suppl. (ex parte) at 23. For this argument, Rep. Perry
relies on Bogan v. Scott-Harris, where the Supreme Court concluded that legislative immunity
barred a First Amendment retaliation claim against local officials for eliminating the plaintiff’s
position, allegedly as a result of her filing a complaint against an employee working under her
supervision. 523 U.S. at 46-47, 55. His reliance on Bogan is misplaced since that case only
highlights the fundamental flaw in Rep. Perry’s assertion of legislative privilege for his “fact-
finding” activities: the utter lack of procedural regularity in his sprawling efforts. To be sure, in
Bogan, the Supreme Court confirmed well-settled law that the standard for determining whether
an act is legislative “turns on the nature of the act itself, rather than on the” legislators’ “motive or
intent.” 523 U.S. at 54; see also Rangel, 785 F.3d at 24 (“[A] charge . . . that the Congressman's
conduct was improperly motivated . . . is precisely what the Speech or Debate Clause generally
forecloses from . .. judicial inquiry.”) (quotation marks omitted and alterations in original). At
the same time, even after “stripp[ing] [] all considerations of intent and motive,” the Bogan Court
had “little trouble concluding that” the challenged local city council vice president and city
mayor’s actions were “quintessentially legislative” because they involved “voting for an
ordinance,” “introduction of a budget[,] and signing into law an ordinance,” all of which activities

“were formally legislative . . . because they were integral steps in the legislative process[.]” 523
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U.S. at 55. Thus, the local legislators’ were entitled to absolute legislative immunity from civil
liability. /d. In stark contrast, Rep. Perry’s communications with private, non-federal government
individuals across these 678 responsive records possess none of the “hallmarks of traditional”
legislative activity—they were simply informal communications he engaged in for his own
informational and political purposes. In short, no matter his motives for initiating or engaging in
those communications, under Bogan, they were neither necessary nor integral any formal
legislative or ECA procedure.

Relatedly, Rep. Perry defends his “fact-finding” efforts, saying that he “acted on
information provided by sources that he considered to be credible” when soliciting and relaying
information from individuals in these 678 responsive records and that “his actions must be
considered in the context of the moment, rather than in perfect hindsight.” Perry Suppl. (ex parte)
at 4. Just as Rep. Perry’s own motives and intent are irrelevant to the determination of whether
the Clause applies, however, so too is the “credibility” of the individuals with whom he spoke,
since the “[t]he key consideration . . . is the act presented for examination, not the actor.” Walker,
733 F.2d at 929. Here, Rep. Perry’s assertion that the purpose for his communications with private
individuals, including Trump Campaign staff, and Pennsylvania State legislators, was to help him
prepare for his ECA vote shows only a tangential nexus between those communications and any
official action he took as a legislator in challenging elector certifications or casting a vote.
Certainly, his actual use of the information he may have gained from these communications during
any formal debate in either the Joint Session of Congress or separate House debate during the ECA
process on the House floor is entitled to Clause protection. His individual and informal pursuit,

gathering, and culling of information reflected in the 678 responsive records to inform his actions
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on the House floor—without formal sanction by any regular procedure in the House—is, however,
not privileged. See McSurely, 553 F.2d at 1287.

Second, Rep. Perry urges that his “actions here are not unlike those taken by Senator
Lindsey Graham” in the wake of the 2020 election and are similarly protected by the Clause for
the same reasons that Sen. Graham’s fact-finding efforts are protected. Perry Mot. at 7. Sen.
Graham was indeed partially successful in quashing a subpoena issued by a special grand jury in
the State of Georgia for testimony about conversations he had with the Georgia Secretary of State
about instances of voter fraud in the 2020 election in that state. See In re Graham, No. 1:22-CV-
03027-LMM, 2022 WL 13692834, at *8 (N.D. Ga. Sept. 1, 2022). In that case, the district court
concluded that “Senator Graham may not be questioned about investigatory fact-finding that
allegedly took place on the phone calls with Georgia election officials because such fact-finding
constitutes protected legislative activity[,] ... mean[ing] that Senator Graham [could not] be
questioned as to any information-gathering questions he posed (or why he posed them) about
Georgia’s then-existing election procedures or allegations of voter fraud.” Id. at *8.!” In reaching
this conclusion, the court surveyed binding caselaw from the Supreme Court, most particularly in

Bogan and Eastland, on the scope of the Clause’s protections, and it observed that the test for

17 On appeal, neither the Eleventh Circuit nor the Supreme Court opined on the merits of this conclusion and

certainly did not adopt it; instead, both Courts merely pointed to the breadth of protection afforded to Senator
Graham’s communications under the district court’s reading of the Clause and denied his requests for a stay of his
required grand jury testimony since he could not establish that he was likely to succeed on his remaining claims of
privilege. See Fulton Cnty. Special Purpose Grand Jury v. Graham, No. 22-12696-DD, 2022 WL 13682659, at *2
(11th Cir. Oct. 20, 2022) (“Senator Graham has failed to demonstrate that this approach will violate his rights under
the Speech and Debate Clause. .. . [He] can [be] ask[ed] about non-investigatory conduct that falls within the
subpoena’s scope, but . . . [s]hould there be a dispute over whether a given question about Senator Graham’s phone
calls asks about investigatory conduct, the Senator may raise those issues at that time [with the district court]. . . . We
thus find it unlikely that questions about them would violate the Speech and Debate Clause.”); Graham v. Fulton Cnty.
Special Purpose Grand Jury, 143 S. Ct. 397, 398 (2022) (denying Sen. Graham’s stay and injunction pending appeal
because “a stay or injunction is not necessary to safeguard the Senator's Speech or Debate Clause immunity” since the
“[t]he lower courts assumed that the informal investigative fact-finding that Senator Graham assertedly engaged in
constitutes legislative activity protected by the Speech or Debate Clause”™).
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determining whether an activity is legislative “does not necessarily include a formality requirement
and, as presently fashioned, it allows for flexibility of analysis depending on the circumstances of
a given case.” Id. at *3. This conclusion relies on a troublesome reading of Supreme Court
precedent and, in any event, runs contrary to binding caselaw in the D.C. Circuit, so it is
unpersuasive.

Unlike the Eleventh Circuit, the D.C. Circuit has expressly found that a Member’s informal
fact-finding efforts must be formally authorized by a Congressional body to constitute protected
legislative activity. McSurely, 553 F.2d at 1287. In establishing this requirement, the McSurely
Court relied heavily on the Supreme Court’s “recent decision in Eastland v. United States
Servicemen’s Fund,” decided just one year before. Id. at 1286. In Eastland, the Supreme Court
reasoned that a Subcommittee’s enforcement of a subpoena was protected legislative activity
because the Subcommittee “was acting under an unambiguous resolution from the Senate[,]” so
its inquiry could “fairly be deemed within [the Subcommittee’s] province.” 421 U.S. at 505-06
(quotation marks omitted) (alteration in original). Likewise, over twenty years later in Bogan, the
Supreme Court found the Clause privilege applied to actions that were “quintessentially
legislative[,]” involving “voting for an ordinance[,]” “introduction of a budget[,] and signing into
law an ordinance.” Bogan, 523 U.S. at 55. The McSurely Court accordingly reasoned that, though
the Clause privilege “extend[s] to field investigations by a Senator or his staff" to ensure “enough
threshold information to know where” to target subpoenas and to acquire “knowledge through
informal sources” necessary “to discharge their constitutional duties properly,” id. at 128687, an
investigative endeavor qualifies for Clause protection only when the “requirement of congressional
authorization of the inquiry by the particular subcommittee involved” is met, id. at 1287. None of

Rep. Perry informal “fact-finding” efforts were sanctioned in any way by formal House or
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committee authorization or otherwise part of the regular procedural process integral to the
Electoral College vote certification process, under the Constitution or ECA. Rather, Rep. Perry’s
informal “fact-finding” activities involving private individuals, including Trump Campaign staff,
and State legislators was pursued by him as an individual Member. McSurely forecloses his claims
of privilege.

Even were Rep. Perry’s argument not foreclosed by binding precedent in this Circuit, his
theory of privilege—giving Clause protection to a Member’s informal fact-finding efforts
untethered from a formal legislative inquiry—would be “both unwise in principle and unworkable
in practice.” See In re Grand Jury Subpoenas, 571 F.3d at 1207 (Kavanaugh, J., concurring). This
caution is amply demonstrated by the painstaking parsing the district court directed /n re Graham
as to the types of questions that Sen. Graham could or could not be asked to testify about
concerning his communications with the Georgia Secretary of State, when “the very nature and
substance of these calls has been a source of public debate and dispute among the calls’
participants.” 2022 WL 13692834, at *4; id. (noting that “there is a fundamental factual dispute
as to the very nature and substance of the phone calls and what Senator Graham actually stated
and suggested on the calls”) (emphasis in original); id. at *4, *8§ (instructing that “asking broad
questions of intent that could implicate some legitimate legislative activity (such as asking Senator
Graham why he made the calls to Georgia election officials)” were barred under the Clause, as
were “question[s] about investigatory fact-finding that allegedly took place on the phone calls with
Georgia election officials,” but “to the extent [Sen. Graham] asked questions or made statements
that went beyond mere inquiries into Georgia’s then-existing procedures (that is, to the extent
Senator Graham suggested that Georgia election officials take certain actions or alter their

procedures), those statements and questions may be the subject of inquiry before the grand jury
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because they are not protected legislative activity™); id. at *4 (““‘Again, it is possible that the phone
calls contained both legislative and non-legislative activity, and the Speech or Debate Clause
protects only that which is legislative.”). The nuanced line-drawing articulated by the district court
in the case of Senator Graham to distinguish appropriate from privileged inquiry of a Member of
Congress called to testify before the grand jury about his informal fact-finding efforts is even more
challenging when conducting an in camera document review because the full context of any given
communication may not be discernible. This approach of affording Clause protection to such
informal fact-finding efforts would assuredly “create considerable confusion” as to whether the
Clause applies and invite inconsistent applications of the legislative privilege. Cf. In re Grand Jury
Subpoenas, 571 F.3d at 1207 (Kavanaugh, J., concurring). McSurely intentionally avoided this
parsing quagmire because the requirement of formal legislative authorization connects a Member’s
informal investigative activities to a sanctioned legislative purpose, making clear whether the
Clause applies or not.

For these reasons, all 678 responsive records in the four categories of ‘“cybersecurity
individuals,” “Trump Campaign officials,” “Pennsylvania State Legislators,” and ‘“Other”
individuals are not protected under the Clause and must be disclosed to the government.

2. Communications With Congressional Members and Staff

Rep. Perry’s 611 responsive records in Subcategory B—which contains communications
exclusively with congressional Members and staff, see, supra, Part [.C.—run the gamut of topics,

from matters related to the internal HFC elections to the ECA vote.'® While these communications

18 Rep. Perry’s key staff include: Lauren Muglia, his Chief of Staff; Patrick Schilling and Jared Culver, his

Legislative Directors; Laura Detter, his Communications Director & Foreign Affairs Advisor; and Justin Ouimette, a
HFC staff member. Perry Suppl. (ex parte) at 7; Perry Informational Spreadsheet (ex parte). With respect to his
responsive records with other Members, Rep. Perry frequently communicated with fellow HFC members, including
Rep. Andy Biggs, Rep. Jim Jordan, and Rep. Thomas Massie. Perry Suppl. (ex parte) at 7-8; Perry Informational
Spreadsheet (ex parte).
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are lumped by Rep. Perry into a single category, see Perry Mot. at 4-5, in camera review reveals
that these responsive records may be grouped as follows: (a) communications with Members and
staff about legislation and votes; (b) communications with Members and staff concerning
committee assignments and HFC Board elections; (c) electronic newsletters from House
Republican Conference leadership; (d) communications with staff concerning Rep. Perry’s own
press coverage or media strategy; and (e) communications with Members concerning suspected
election fraud in, and legal challenges to, the results of the 2020 presidential election.

The Clause protects Rep. Perry’s communications with legislative staff and other
Members, so long as those records are “an integral part of the deliberative and communicative
processes” of lawmaking. Gravel, 408 U.S. at 625; see also Rayburn, 497 F.3d at 661 (explaining
that “exchanges between a Member of Congress and the Member’s staff or among Members of
Congress on legislative matters” are protected by the Clause). Put another way, just because Rep.
Perry is communicating with other Members and/or staff does not automatically trigger the
Clause’s protections. Consequently, the Clause protects only the first two groups of responsive
records and one type of electronic newsletter in the third group in this category.

(a) Communications With Members And Staff About Legislation And Votes

The responsive records containing communications Rep. Perry had with the following
individuals on the topics described are protected by the Clause: (1) his legislative directors about
his vote on the House floor or in a committee, see, e.g., RELM0000002487 (On November 19,
2020, Rep. Perry exchanged texts with his legislative director Patrick Schilling about votes on two
legislative items); (2) other Members about pending legislation, see, e.g., RELM0000001785 (On
December 27, 2020, Rep. Perry texted Rep. Biggs about then-President Trump’s position on a

pending bill); and (3) other Members about strategy and assignments during the ECA vote, see,
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e.g., RELMO0000002077 (on January 6, 2021, Rep. Perry exchanged texts with another Member
about filling a time slot to speak during the ECA vote). Given that the Clause unequivocally
protects “against inquiry into acts that occur in the regular course of the legislative process and
into the motivation for those acts|[,]”Helstoski, 442 U.S. at 489 (quotation marks omitted), and the
“act of voting” itself, Gravel, 408 U.S. at 617, these communications with Members and staff that
are integral to or part of a Member’s decision to cast a vote in favor or against and procedures on
the House floor, including communications about how and when a Member should speak, are
privileged.

(b) Communications With Members And Staff Concerning Committee
Assignments And HFC Board Elections

Although not directly touching on pending legislation or related votes or procedural
matters, the second group of responsive records involving communications between or among
Members or staff about preferred committee assignments and votes for board membership in the
HFC, are also protected by the Clause. These responsive records include Rep. Perry’s
communications with the following : (1) House staff about the committees on which he would
prefer to serve in the upcoming term, see, e.g., REL0000000477 (On November 17, 2020, Rep.
Perry emailed a staffer about his top choices for committees the next term); (2) Members about
the committees on which they wished to serve, see, e.g., RELM0000000955 (On December 5,
2020, Rep. Perry and another Member texted each other what the committee slots other Members
would be interested in taking in the upcoming term); and (3) Members and staff about board
elections for the HFC, see, e.g., RELM0000001139 (On December 7, 2020, Rep. Perry texted
another Member, asking him to submit his HFC board vote); REL0000000995 (On December 7,
2020, staff emailed HFC Members about the logistics for voting in the HFC elections).

Considering that the Clause protects a whole host of acts integral to congressional committee
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operations, see, e.g., Gravel, 408 U.S. at 617 (reports and resolutions); Eastland, 421 U.S. at 507
(subpoenas); Tenney, 341 U.S. at 377-78 (witness testimony at hearings); Consumers Union, 515
F.2d at 1350-51 (executing or enforcing internal rules), communications related to the
composition of the committees, including preferences for committee assignments and internal
Member and staff deliberations about the same, are also protected. The same principles apply to
Members’ internal deliberations about the board election for the HFC, even though this entity is
not a formal House standing committee or subcommittee, since the HFC is a recognized caucus
organized by House Members to promote and effect the legislative agenda. Accordingly, internal
deliberations about HFC board elections fall within “the regular course of the legislative
process[.]” Helstoski, 442 U.S. at 489 (quotation marks omitted).
(c) Electronic Newsletters From House Republican Conference Leadership

Rep. Perry received from the House Republican Conference a significant volume of
electronic newsletters delivered via email. For the most part, these newsletters address the
following topics: (1) the timing and location of conference meetings, see, e.g., REL0000004854
(September 29, 2020 newsletter email noting the time and location of the House Republican
Conference meeting); and (2) upcoming events, political talking points, news articles of interest,
and events occurring in and around Congress, see, e.g., REL0000004308 (September 2, 2020
newsletter email regarding then-President Trump’s schedule that day and “violence in democrat-
run cities”); REL0000001034 (January 21, 2021 newsletter email criticizing President Biden’s
first actions in office).

These responsive records are not privileged for at least two reasons. First, the scheduled
date and time for meetings or other events reveals only that meetings occurred or were anticipated

to occur, without disclosing much, if anything, about the subject matter of what actually occurred
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at the meetings, so they reveal nothing about internal deliberations related to legislative matters.
Cf. Brewster, 408 U.S. at 502 (holding that if it is not “necessary to inquire into how [the Member]
spoke, how he debated, how he voted, or anything he did in the chamber or in committee,” the act
or activity is not privileged).

Second, internal newsletters discussing upcoming events, political talking points, news
articles of interest, and events occurring in and around Congress are not protected because they
are purely political and not integral to any formal legislative activity. In Hutchinson, the Supreme
Court made clear that just because written materials are issued by congressional Members or staff
does not qualify those materials automatically as privileged. 443 U.S. at 130. By contrast to a
speech delivered by a Member on the Senate or House floor that would be protected under the
Clause, newsletters and press releases are neither “essential to the deliberations of the Senate” nor
“part of the deliberative process.” Id. (explaining that just as a Member “may not with impunity
publish a libel from the speaker’s stand in his home district,” republishing a libelous statement
outside of a formal committee report or floor statement “is not an essential part of the legislative
process and is not part of that deliberative process ‘by which Members participate in committee
and House proceedings’ (quoting Gravel, 408 U.S. at 625)). Although the electronic newsletters
at issue here appear to be internal to House Republican Members—unlike the written materials at
issue in Hutchinson that were intended for dissemination outside the Congress—the non-legislative
matters covered in the contents of the instant electronic newsletters defeat any privilege claim. For
example, a newsletter emailed to Rep. Perry on September 2, 2020, highlighted former President
Trump’s trip the day before to Kenosha, Wisconsin, where then-President Trump spoke about
“steps his Administration took to stop the violent riots taking place.” REL0000004308. In the

same political vein, a newsletter emailed to Rep. Perry on January 21, 2021, provided Members
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with information “about how President Biden’s energy executive orders will destroy jobs and his
amnesty plan will hurt Americans most in need of assistance now.” REL0000001034. These
communications come nowhere close to discussing a Member’s participation in “the consideration
and passage or rejection of proposed legislation or with respect to other matters which the
Constitution places within the jurisdiction of either House[,]” Gravel, 408 U.S. at 625, so they are
not privileged under the Clause.

One internal electronic newsletter, called “The Wrangler,” sent frequently via email to Rep.
Perry by the House Republican Leadership Conference, provided substantive summaries and
discussion of pending legislation and other legislative business before the House and individual
committees. See, e.g., REL0000001320 (December 8, 2020 issue of “The Wrangler” sent via
email summarizing salient aspects of over a dozen different bills pending before the House);
REL0000001623 (January 12, 2021, issue of “The Wrangler” sent via email summarizing a
resolution that House Members were scheduled to vote on that day). While for the reasons already
stated above, general political newsletters issued by Members and staff are normally not
privileged, internal newsletters like “The Wrangler” are different by providing substantive
analysis, even if superficial and abbreviated, to inform Members about a critical legislative activity
in which Members engage: voting. See Walker, 733 F.2d at 929 (explaining that “voting” is
“integral to lawmaking”). In effect, this substantive internal newsletter amounts to a modern
mechanism to share significant information among Members about pending legislative matters
requiring a Member’s attention and vote, meaning they contribute directly to, and are “part and
parcel off,] the legislative process.” See Gravel, 408 U.S. at 626. Thus, the responsive records
consisting of “The Wrangler” electronic newsletter are protected by the Clause.

(d) Communications With Staff Concerning Rep. Perry’s Own Press Coverage
Or Media Strategy
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Responsive records consisting of communications regarding Rep. Perry’s own press
coverage or media strategy are not protected by the Clause because these activities are plainly
political under Brewster and Hutchinson. See, e.g. REL0000003663 (On July 12, 2020, Rep. Perry
emailed his Chief of Staff Lauren Muglia, responding to a social media post that she circulated to
him, calling the person who created the post “a toad” and asking Muglia to ask “independent
pharmacies to say something o[n] [his] behalf.””); RELM0000004804 (During July 23, 2020 and
July 24, 2020, Rep. Perry and Muglia exchanged texts about COVID-19 policy messaging);
REL0000004566 (On September 4, 2020, Rep. Perry exchanged emails with staff regarding
political messaging about votes for the purpose of securing local endorsements). If disseminating
newsletters and press releases, as in Hutchinson, is not “essential to the deliberations” of Congress
nor “part of the deliberative process,” 443 U.S. at 130 (quotation marks omitted), Rep. Perry’s
communications about such public-facing activities as securing endorsements or political
messaging to the public are not part of the legislative process either. Nor does the fact that these
communications are with his staff save Rep. Perry’s claim of privilege here because “[t]he key
consideration . . . is the act presented for examination, not the actor.” Walker, 733 F.2d at 929
(emphasis added). Here, the acts in question are political communications, not legislative.

(e) Communications With Members Concerning Election Fraud In The 2020
Election And Legal Challenges To Results Of That Election

Rep. Perry’s communications with Members and staff about alleged election fraud and
security concerns in the 2020 election as well as legal efforts to challenge the results of that election
are not privileged because they are purely political rather than legislative in character. Examples
of these conversations include Rep. Perry and other Members (1) discussing alleged evidence of
voting fraud in the 2020 election, see, e.g., RELM0000000103 (On November 7, 2020, Rep. Chip

Roy texted Rep. Perry, asking if there is “concrete evidence,” to which Rep. Perry replies, “We do
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in Michigan. 6,000 votes.”); RELM0000000676 (During November 7 and 8, 2020, Rep. Perry
exchanged text messages with Congressmen Hice, Jordan, and Roy, about issues with “the
Dominion voting system,” prompting comment from Rep. Hice, “YES!! ... And don’t forget, on
the Trump campaign call this afternoon, they have uncovered ‘illegal ballot harvesting’ in 3 GA
counties” (emphasis in original)); RELM0000000161 (During November 21 and 22, 2020, Rep.
Perry exchanged texts with Rep. Greene, who commented on the “incompetence here in Georgia”
and expressed pessimism about the Republicans’ electoral prospects, to which Rep. Perry replied,
“Nothing can beat effective cheating”); and (2) communicating about planned actions to challenge
the election results, see, e.g., RELM0000000129 (On November 6, 2020, Rep. Perry received, via
text message from Rep. Thompson, as part of a group conversation with Republican House
Members from Pennsylvania, a draft letter to be sent from them to the Governor, Attorney General,
and Secretary of State for Pennsylvania, concerning “how the commonwealth has handled the
[2020] general election” and urging those state officials to take certain election-related actions);
RELMO0000001908 (On December 1, 2020, Rep. Perry texted Rep. Roy about working with some
Senators’ general counsels to assist with an election-related lawsuit).

These responsive records are textbook political conversations not protected by the Clause.
As already noted, merely because these responsive records reflect communications with other
Members does not automatically qualify them for protection under the Clause. Most significantly,
these communications are not integral to activities “generally done in a session of the House [or
Senate] by one of its members in relation to the business before it.” Brewster, 408 U.S. at 510
(quotation marks omitted). Instead, these communications reflect Rep. Perry’s (and other
Members’) dismay about former President Trump’s electoral defeat in 2020, and actions that he

and other Members could take as individuals—outside of the formal operations of Congress—to
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challenge that result. At best, these communications were merely incidental to Rep. Perry’s ECA
vote, and as such are “beyond the legitimate legislative needs of Congress” and “fall[] outside of
legislative immunity.” McSurely, 553 F.2d at 1285-86 (quotation marks omitted)."”

In sum, 164 of Rep. Perry’s 611 communications with other Members and staff contain
privileged information.?° Specifically, only Rep. Perry’s responsive records with Members and
staff that directly concern legislative activities— i.e., his conversations with Members and/or staff
about votes, strategy in preparation for votes, committee assignments, and HFC Board elections,
and internal, electronic newsletters he received discussing votes or legislation—are privileged
under the Clause because they involve communications integral to the legislative process. The
remainder of his communications with Members and/or staff—i.e., his conversations about press
coverage and political messaging, his communications about fraud and security concerns in the

2020 election, and general newsletters he received from House GOP leadership—are political in

19 For the same reason, responsive records consisting of purely political communications amongst Rep. Perry

and his staff must be fully disclosed to the government. See, e.g., RELM0000002168 (On November 7, 2020, Jared
Culver, Rep. Perry’s legislative director, texted Rep. Perry, “Americans did get sick of so much winning. Republicans
will return to their tried and true strategy of losing. I’'m sure McCarthy has the blueprint from Paul Ryan handy.”).
Such communications generally reflecting Rep. Perry and/or his staff member’s personal views of House leadership
do not relate directly to legislative matters, but are, at best, only tangential to core legislative activity, so they are not
protected.

2 Three responsive records are communications between Rep. Perry and his legislative director, Patrick
Schilling, that contain both privileged and non-privileged information, and therefore privileged portions regarding
legislative activity may be withheld, with redactions, and the remaining non-privileged responsive portions of these
three records may be disclosed to the government. See RELM0000001915 (On December 3, 2020, Rep. Perry
exchanged texts with Schilling about floor votes, and in response to Rep. Perry query if Schilling had spoken with
“Dr Wallace,” Schilling replied, “I spoke with him earlier today. He wants to talk to you about what’s going on with
DOJ and that he has some info that you and Jeff didn’t discuss.”); RELM0000003823 (Between December 16 and 17,
2020, Rep. Perry exchanged texts with Schilling, who informed Perry about votes scheduled for December 17 and
that “Biden picked Mike Regan for EPA,” and Rep. Perry sent Schilling “the exact wording for the Secretary of State’s
Elections Division data request,” to which Schilling replied “I was going to say that we need to request a forensic
audit of the results in every county using the systems”); RELM0000003896 (Between January 6 and 7, 2021, Rep.
Perry exchanged texts with Schilling about votes that day and speaking strategy for the ECA vote, and Rep. Perry sent
Schilling several articles and attachments, including a press release entitled “Votes Switched throughout U.S.
Presidential Race — Institute for Good Governance” by “Marjorie Meyers”).
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nature rather an integral part of the legislative process, so they must be disclosed to the
government.

3. Communications With Executive Branch Officials

Rep. Perry’s final category of responsive records consists of 930 responsive records
containing communications with Executive Branch officials that focus principally on claims of
election fraud in the 2020 presidential election and strategies to keep former President Trump in
office.?! Conceding “the fact that Rep. Perry was communicating with executive branch officials
.. . 1s not determinative of the applicability of the Speech or Debate Clause,” Perry Mot. at 10—11,
Rep. Perry nonetheless asserts these communications are protected because, like his
communications with private individuals, including Trump Campaign staff, and State legislative
officials, he engaged in these communications “for the purpose of obtaining information that might

further Rep. Perry’s legislative responsibilities and purpose[,]” id. at 11.%?

21 Responsive records in the category of “Executive Branch Officials” comprise Rep. Perry’s subcategories C

(250 records), H (622 records), I (4 records), M (32 records), N (6 records), and O (16 records). See, supra, Part 1.C.
2 Responsive records in the category of “Executive Branch Officials” include communications with Mark
Meadows (former President Trump’s Chief of Staff), Eric Herschmann (former Senior Advisor to former President
Trump), Jeffrey Clark (former DOJ Assistant Attorney General (“AAG”) for the Civil Division and Environment &
Natural Resources Division), Josh Steinman (former Senior Director for Cyber Policy and Deputy Assistant to the
President), John Ratcliffe (former Director of National Intelligence), and others. Perry Suppl. (ex parte) 8-9.
Examples of communications in this category include: (1) on November 6, 2020, Rep. Perry texted Mark Meadows,
then-President Trump’s Chief of Staff, about coordinating efforts to gather information about the 2020 election in
Pennsylvania, RELM0000000893; (2) on December 24, 2020, Rep. Perry texted Meadows to send “a file” to John
Ratcliffe (former Director of National Intelligence), RELM0000003949, to which Meadows replied that he had done
so, RELM0000004033; (3) on December 30, 2020, at 7:35 PM, Rep. Perry tried to call then-AAG Jeffrey Clark, and
Clark responded by text that he had just gotten off a phone call with Acting Attorney General Rosen and would call
Rep. Perry at 8:00 PM that evening; later, at 11:08 PM, Rep. Perry texted Clark that “POTUS seems very happy with
your response. | read it just as you dictated,” to which Clark responded, “I’m praying. This makes me quite nervous.
And wonder if I’'m worthy or ready,” to which Rep. Perry replied, “You are the man. I have confirmed it. God does
what he does for a reason[,]” with subsequent discussion about when then-President Trump would “pull the trigger on
something new” and make an “absolute decision,” RELM0000000414; (4) on January 1, 2021, Rep. Perry, sent, via
text, multiple attachments to then-AAG Jeffrey Clark as “relevant information,” and later told Clark when he talked
to the DNI to “[m]ake sure he gives you exactly what you need. I’m attempting to send you specific questions [r]ight
now.” Clark subsequently asked Rep. Perry to “tell the president that she [referring to ‘Haspel’] needs to get me the
tickets[,]” referring to “[s]ecurity clearance tickets” to “access certain compartments of information otherwise sealed
off,” to which Rep. Perry replied “Roger.” Later, Rep. Perry informed Clark, “POTUS is giving you a presidential
security clearance . . . [and] he’s not thrilled with your decision regarding Pence and Gohmert,” to which Clark replied,
“The branch within Civil Division responsible for Gohmert brief refused to have anything to do with my brief. Folks
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Rep. Perry is wrong. None of these communications are protected by the Clause. First and
foremost, the entire premise of Rep. Perry’s claim for privilege over these communications would
turn the Clause’s foundational purpose on its head. That purpose is straight-forward and simple:
to “preserve the constitutional structure of separate, coequal, and independent branches of
government . . . [by preventing] intrusion by the Executive and the Judiciary into the sphere of
protected legislative activities.” Helstoski, 442 U.S. at 491; see also id. (quotation marks omitted)
(“[T]he privilege was [] born primarily of a desire . . . to prevent intimidation by the executive and
accountability before a possibly hostile judiciary.”). Rep. Perry’s communications with Executive
Branch officials, as reflected in the responsive records, demonstrate that he welcomed, rather than
resisted, and indeed often initiated these communications to relay information or urge
consideration of a strategy by the White House or specific action to be taken by the White House,
the Trump Campaign, or DOJ. His efforts to engage with Executive Branch officials about election
fraud and procedural mechanisms, including during the ECA process, to overturn the election
result were proactive, persistent, and protracted. Given the Clause’s purpose to protect
congressional Members from untoward interference from the Executive Branch with legislative
matters, Rep. Perry’s reliance on the Clause to shield his multi-pronged push for Executive Branch
officials to take more aggressive action is not only ironic but also must fail as beyond the scope of
the Clause.

The Supreme Court recognized this significant limit on the Clause’s scope in Gravel,

observing that “Members of Congress are constantly in touch with the Executive Branch of the

are rebelling against P because they know time is short and they yearn for Biden.” RELM0000002354; and (5) On
January 2, 2021, Rep. Perry texted Meadows about a strategy to “admit testimony before commencing the debate”
since Rep. Perry suspected they would “be operating under the two-hour rule for limiting debate plus the rule that
each member can speak only once for five minutes or less (3 USC 17),” and whether Trump was “able to have a
conversation with Conti,” presumably referring to former Italian Prime Minister Giuseppe Conte, RELM0000001079.
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Government and with administrative agencies—they may cajole, and exhort with respect to the
administration of a federal statute—but such conduct, though generally done, is not protected
legislative activity.” 408 U.S. at 625. Indeed, Rep. Perry’s communications with Meadows about
coordinating efforts to gather information about the 2020 election in Pennsylvania cannot fairly be
characterized as pure “fact-gathering activities” to determine the validity of the 2020 election in
Pennsylvania and other states, as he suggests in his motion. See Perry Mot. at 9—10. Instead, these
communications show that Rep. Perry was furnishing Meadows with purported evidence of voting
fraud—as opposed to seeking that information for his own fact-finding efforts—so that Meadows,
and presumably others in the Executive Branch, could take action to challenge the 2020 election
results. See, e.g., RELM0000000893 (On November 6, 2020, Rep. Perry texted Meadows,
instructing him and his “folks” to email Pennsylvania State Rep. Rod Corey, presumably about
concerns of election fraud in the 2020 election in Pennsylvania, and letting Meadows know that
he will send him an “affidavit”); REL0000000932 (On November 6, 2020, Rep. Perry forwarded
Meadows an email from Keith Rothfus, a former U.S. House Member, that contained purported
evidence of “voting irregularities ... on election day”). The same goes for Rep. Perry’s
conversations with former AAG Clark. Not only did Rep. Perry communicate with former AAG
Clark about alleged security problems in the 2020 election, see, e.g., RELM0000002354, but Rep.
Perry also encouraged a plan to make Clark the Acting Attorney General, see, e.g.,
RELMO0000000414. If Rep. Perry was purely gathering information, he would not have been
“attempt[ing] to influence the conduct of executive” branch officials and encouraging them to
engage in efforts to challenge the legitimacy of the 2020 election. See Hutchinson, 443 U.S. at

122 n.10. Set against the backdrop of the Supreme Court’s firm statement in Gravel that a
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Member’s communications with the Executive Branch are political and not legislative, Rep.
Perry’s communications with these officials are plainly not protected by the Clause.

For the above reasons, Rep. Perry’s assertion of privilege over his 930 communications
with Executive Branch officials cannot be sustained and these responsive records must be
disclosed to the government.

1. CONCLUSION

For the reasons stated above, Rep. Perry’s Motion, ECF No. 21, is GRANTED IN PART
AND DENIED IN PART. Accordingly, Rep. Perry must disclose to the government the vast
majority of the 2,219 responsive records, with attachments, from Rep. Perry’s cell phone submitted
for review to the Court, with only 164 records requiring redaction or withholding on the basis of

privilege under the Speech or Debate Clause.

Date: December 28, 2022

BERYL A. HOWELL
Chief Judge
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