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FRIEDMAN,R;
. ‘Bypetitions filed on February26,2004,CommissioneroftheNewYorkCity

AdministrationforChildren’sServices[hereinafier ACS],allegesthatthechildrenD-

(bornJanuary3, 1989),A. (boraMarch25, 1991),E

(bornDecember26,1992),C wndD ~ (bomAugust31,1996),andJ

(bom January22, 2004)areabusedand/orneglectedwithinthemeaning of Family

CourtAct§1012,

Thepetitionsllogo hat thn agedfiveweeks,wessmitetoSlnsder
Children's HospitalonPebruary19,2004,withthreeskullfractures: aleftfronialvertex

facture; eR temporal fractue,bothwith softtise selling;andanoccipital fees, :
extendingtowardthebas of resol with no softissu swelling.

“Thepetitionsfurtherallegethattheparents"explanationofthechild's injuriesare“nat

medicallyconsistent”withthos injuries.
Regarding thereiningchile, he petitions lege,Ua a aresultofte nurs

1 ‘sustained,theyarederivalely abusedand/ocneglectedchildren.

Oathedatooffiling, Pebruary26,2004, ahearingin accordance withFamilyCourtAct

§1027wasconductedbeforeFamilyCourtJudgeRobertClark. CounselfortheCommissioner

‘andthe lawguardiansappeared,asdidassignedcounse!forthemother.[Therespondentfather

‘appeared withretunedcounselon Macch 1, 2004,alongwith llothercounselbeforethis Court].

OnneitherdatedidtheCommissionerofthelawguardianforthefiveolderchildren evermake

application foethe rersadofthesechild.ThatsinaccordwithFaalyCovet Act 1027,
heydid not contendthatthesechildren'sites requirecourt orders of removalfromhome
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intofoster ca toavoidimminent risk th children'sIfe or heath. The remandordeefo
J -iesuedatthoinlappearanoson Februscy26, 2004,wscontinuedbytisCourt aad
omaninoffect. An orderof protectionwas also isedagainstbothparents onceming
J remand: theycould visit undersupecvisionsndcould otterswith thecceaad.
custody ofthefoster parents, thochild'sauntaaduncle, Therehasneverbeen violation ofthe
onderofprotectionallegedagaiot eitherparen.Theolderchildrenhaveremainedparoledtothe
respondentparentsunder ACS supervisiondivingth lengthypendencyof theseprocecdings,
‘Again,neitherACSnotther[awguardianhes ove raisedanychildprotective issuesorconcerns
about theparents’ careofthefiveehildeeaat homewiththem,

Tnorder 0determinewhetherthesi childrenhavebeen abused o neglectedus alleged in
thes peition,  fct-fadinghearingwasconductedbefor thiscout. Fivewitnessestestified at.
tefact-findinghearing:Ms. HoathecMathison-Bdwards,childprotectivecaseworker
employedbyACS; Dr. DobraBserlo-Jenssen, apedistrcian called aasn expertwitnassbythe
‘Commissionec; Dr.Stoven ckSehmelder,  pediationeurosurgeoncalled 1 a0expert witness,
alsobytheCommissioner;nd therespondentparents, 0. ond] _ +,Sevenexhibits
‘werealso admittedinoevideoce.Theseexhibits consistedofth tworeportsofsuspectedchild
abuss calledinbySchaciderChildren'sHospital;medica recordsfiomMaryImmaculateand
‘SelecHospial;to ov. ofDs. Bsenio-Jenssenan Schneider; and aCATscan fil
refereedtobyDr. Scheider.

Ms,Mathison-Bdvards has boon childprotecive caseworkeefor vee Gifeen years, She
estimatesthatshehasmade thoussudsofomevisits. Assignedto thiscaseonFebruary23,
2004, she bogen bygoin tothe Bouseandspeakingwiththe father she foundthatshecould
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‘communicate withhimin English, buttha sh node Loreturnwith a Spanish-speaking

intexpretertospeakwiththemother(who inanyeventwasnotat homeduringherfirst home:

‘visit,sill remainingafthe hospital withthe baby) and someof the children. She alsoreviewed

th reportsof suspectedcid busswhichwer calledito th SateCentralRegistryby
SchnsidesChildren'sHospitalon Pebruscy21,andFebruncy2, 2005.Shoasospokebyphon
toDr.Jenssenwhohad6st seenthechild Ji on Saturday,Febuary20,andagain,on

February21, 2005.SheaskedDr. Jenssenwhether any oftheseinjuriescould have been caused

duringbith, andDr.Jenssensaldno,becausethiebabywasdeliveredbyC-section. [twas
‘aolear 10thiscaseworkerwhetherDr.Jessen had seenthe baby'sbith recordsoched known .

‘whetherthe C-sectionhedbeen scheduled orwas an emergencyresponsetothebaby'sbreech

position. Dr. Jensse toldhrthat thetwofects on theside of the eadcouldnot havebeen
causedby afllt theoapeted loo.

Mis.Mathison-Edwardsfound thatthefatherwasforthcoming and cooperative, He.

repeatedwhathis wifehadtoldhimwhenshecalled bim at work:he confirmedthathe hadtold

ertotk thebaby tothe Bosptal. HowassaddenedandperplexedbyMs.Mathson's reference
to athird,olderfracture.Heoffered noexplanation forthefracture(s)they had beeatoldsbout,

‘other thantheonehe andthemotherhadconsistentlygivea-~thebaby'sfallkomherfifteen year-

‘oldsister's acm. The caseworkerleacued thatDr. Jenssenhad interviewedthepaseatsfor four

hoursoverthatweekend.Ms.Mathison-Edwardswent to thehospitalthal same evening. She

‘saw the baby, whohad novisible marksorbruises,and whowaseating aad sleeping well, inno

‘apparentdistress.Medicalpersonneltoldhecthettheycobldnotdatethepurportedthird

fracture(theocsipital).
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“ThenextdayshereturnedtotheL, ‘homewithan intecproter.Neitherperentwas
Yethoras;thefather,onthewayhomefromwork;themother,onthe way home fromthe

‘hospital. Amaternal auntwas with thechildsen.Sheagain found the home extremely neatand

clean. Sheinterviewedcach childindividually. ‘She badinformedthe pacents ofher intentto
interviewthechildren;theyhadnotaskedhertowaituntiltheyarrived.

Shefoundthateachchildgave herhisor ownaccountofwhatheppenedin hisorher
vmword rom kis oberonvatagepola; she fou exch of he oticorningaod

‘cooperativeandshe didnotfoo asthovigh anyofthea hadbocacoachedof rehearsed.Bach

‘child was,shefound,happyandwell-adjustedaodlovingoftheotherfenilymembers, Bach

was saddeaedbywhathad hap (theebabyste. Eachchildsatedtht thepares ver
usedcorporalpunishmeat;theyweredisciplinedbybeingset to the roomocbylosingTV
privileges.Noneof thechildrenhadoversoca eitherparentdo anythingmea to thebaby.The
‘babysleptin a ribinthepaceals’bedroom.‘Theirmotherpreventedallbut D +theoldest,

from holdingthebaby,although cachchildexpresseda desice 0do o.Por instance,C
whowasinthelivingroomwhenthebabyfell, ‘saidthathe likestoholdthebaby,buthismother
tellsbimnottatouchthebaby,‘Ms.Mathison-Edwardspecificallyasked(hochildren sboutthis,

sinceshoknewthatyoungeechildren likedtoholdandplaywithbabysiblings.

D ‘wasverysadwhensherecountedwhathadhappened.‘Shedemonstrated howshe

hadbeenholdingbaby J ‘ather mother'srequest, while her motherwas running a bathfor

the baby.Shedemonstratedwheteshehadbenstandinginthe living room,near thecouch,that

abywes hi rnswhicwe crossed, forming. cradlefo hebay,th shewsboing
horabout21/23fstabove thecarpetedfloor observedbythecasoworkee obo atively thick,
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newcarpeting,androckin fromside 1sdswhenthe baby il out of eesesonothe
carpetedfloor. Inresponsetothecaseworker's question,shedeedthatthebabyhadkit the

‘couchonthewaydown.Her eightyear-oldbrotherC ‘wasalsosittinginthelivingroom,

washingTV ath ti,ThebabyscaredwhenshoBD wasafdfo touchthbay.
Shewaitedunlheemothe rn In fom thebathroom andpickedvp the aby,

Ms. Matbison-Bdwasdsspokewithallof thechildren.Theywereall home fromschoolat

thotimooftheincidentwhichoccurredduring a week school was a recess. A whowas
levenyearsold knenw thatheebabysisterhadfulen.Shehadfirstbocainthekitchen;then,in

‘herbedroom;shedidnotseethefall.‘Sheheardthe baby cryand came outosee hermother

pick thobabyupfomthefloor, C toldth caseworker ththowassiting nth ving
room vlchingTVwhenthebabyBl,Hoconfirmed how hadbesaholdinthebaby.
Hoshavedherthecouch bewas sting onwhichisnext fo theTVandpoialed out th couchon
theothersidewhere D ‘wasstanding withthebaby. [Lisunclearastowhetherthiscouch

‘wasinhisdirect view.Inresponseto aquestion, as 10bowthebabylookedwhenshefel,he

id ia se lloothe ofidsandeean that bismother came i andplekedthebabyup
fombefloor. DLC. stn, wasalso interviewed;ho seidthat bo hadbesa ath
bedroom,playingwithbistoys,heardthebabyscream,cameouttoseewhathappened,audsaw

hismotherpickingupthobabyfromthefloor. BE. +nineyearsold,badbeenplayingouside

atabout 11:00a.m.whenthisincidentoccurred.Thebathroomis locateddown ahallwhichis

nexttothekitchen,whichisnexttotheliving room. Everyoneestimated thatthemothergotto

the living room in. amatterofseconds.

"Ma. Mathison-Bdwards ioterviewedthemother at hc homeonFebuary24,2005. She
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ras preparing bath (givethebaby endhdaskedhecoldest,herBftoenyearolddaughter to

boldthebabywhileshewasdoingthis.‘She heard ascreamwhileshowasinthobathroomand

she ran out. It wes the baby whomshe had‘beardscreaming;D didnotscream.Nordid

© Whenshearrived in the iviagroom,chesawthebaby onthefloorandshe pickedup
the baby.Shelookedatthebaby; Mrs. “feltnervous.Shesaidthatthebabywas

“screaminghard] sh figuredsometinghad,you know,hadhappened,s she ramout. It
‘wasn't a normalcry,itwas &Soream, 50sheran rightoulGrom the bathroom.” ‘Shepaused to call

herhusband,andthentookthebabytoMary munsculatsHospital. Stecouldnotunderstand

‘howthebabyhadincurredanoldinjury;sheaskedthecaseworkerwhether that couldhave

‘happenedducingbirth.Aside from thisspeculationastotheorigin ofthe "old" fracture, the

mother isoconsistentlygavetheaccountofthebaby'sfall fromberteenaged daughter's arms.

‘esher onlyexplanationofan unusualoccurrencepriorto thebaby'shospitalization.

ACS never requestedtha any ofth otherchildren,ranginginagefom ight to fee
years old bobrough fo medical examinalonsorobservatioss,

‘Dr.Debra Esernio-Jenssenwascalled as a witaessby thepetitioner.Dr. Eseruio-enssen,

‘apediatrician,isassociatedwiththe DivisionofGeneralPediatricsatSchaciderChildren's

‘Hosplta,endshei thedicectorofthehospital'sChildProtectionTeam.Dr.Esecalo-Jenssen
msqualified ssanexpertin podisrisandinchild abuse.

‘Dr.Eseraio-fensse firstexaminedJenniferon February22, 2004,threedaysaftershe: .

‘wasadmittedtoSchneiderChildren'sHospital ofLong Island JewishHospitalas atransferfom.

Mary InynaculateHospitalwhereshebadbeen takenonFebruary 18,2004.Herteamwas

callein 0 cousutbythe tendingpeda residentTheMary Iiacuate Hosp CATscan
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Had.revealedtwoskullFactures (the ocolpitalatthe backof theheadandoneon thefotside;
theSchueider’sscanandMR,Gee]. Theearlice CAT scanbadshownacontusion;the
Schnsidorscanhadrot. J was a regularmedicalul, andnotin ieteasive care. She

foun thatthe child “spp toboextremelywell cardfor, very robustand] thatthecewere
absolutely iomasifestatonsofsuse”Theolyphysical indiogvasthat thebabyhadsome.
‘swellingonberscalponhe efsid slightlyabovehercar,theaesofthelinear (nondepressed)
parietal Gacture,Whenthedoctorpalpated i, it cid na soem to btherthe childatal. Dr.
Jenssenconcede thatthe amount of softtissueswellingvassmall, andmaynothaveboen
notioeabletoalayman.The lddidnotaveany retinalbesorbages.Sometimes,with a

sevecsimpact,smallmubers Gouldbe oundononeare oftheeye.Thiswasneverconsidered
aca ofshakenbibysyndrome.

Sincethereweredisparitiesbetween(hsMaryImmaculateCAT-scaaaadth Schneider
(CATseanndMRL, Drs.Jensen, Schneider, and Johnson, a neworadiologst, decidedtoorder
8thesedimensionalCATscanwhichmade itmucheasier to seethefacture fins,De.Jenssen
dot bettestimony aiseanyfollow-up discussionbetween herandDr. Schneidersbouthis
conclusions 5.pediatricneurologistabout heresultof this refined tet. Thisrevealed,
socordiog0Dr. Jenssen’ testimony, thseGactares,“Duttwo ofthefractures lookedlik they

clearlywer eruanating rom thesume Impactsite” nea theareawherethesottissueswelling
wason thechild]. Theyappearedto ineupa3one actu,Thethirdiscure, accordingloDr.
Jenssen,went romtheback ofth head down towsthe neck.Thatwas theosipial facture.
“There was 0£08 issueswelling nose th occpltalst:therewas 1“very small” subducal
hematomanea thesoft issueswellingsite.Such aninjuryin child thisyoung, because ofthe
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elastic natureofan infil’sul,would havetobocausedby contac injury—eiher achild
lingfom asufficint eightandloronto an aforgiviagsuefceox(rom somechngmaking

contact wththechild'shead.“Theosepital facturecoudnot haveaceurreda thesams time as
idtheother cture(s). Shebelievedittobothsoldor of he iacure,astherswasnosoft

tssusswelling. Dr.Jenssenneverreceived an xplaaationfromthoparentso fomsyneelse
ofthefracture i thebackofthehead.

Dr. Jeassen ruledoutany possibilitythat theC-section could haveresuledintraumafo
thebaby’shaadduringdelvecy.Sho leo ruledoutthe paces’and 15year-oldsdescrption of
thefll asthecauseofthe larparietal racture(s)on he eRside ofthe baby'shead. While
is llmighthaveoccurred,itwasno, according to Dr,Jenssen, th cause ofthebaby's

injuries.To buliress thiscouslusion,Dc.Jenssenetethreestudieswith a total sampleof
approximately367 childrenwhosuffcedobservedfull in hospitals ontohaedorsurfacesthanthe
soRcarpetinginthe home.Inaddition 0 acollarbonefractureand a “questionable”
occipitalfracture thes studiesrovealdsighilylessthan 1percentincideacs ofskull fractures

(eos,inthesesds).The bild ad sbacterialinfection (frwhich she adundergonespinal
109).Dr. Jenssen testified that whatoveehadcaused itaswellasan. sbrosmal congolation
factorcovedInbloodfesta didnot indicate itl boneconditionwhich mighthavemade
thechildpronetofractures.

Dr.Jenssenconductedhorinterviewsofbothparents inperson, andofD by
telephone,withthealdofan social worker on he tearm whowasfti Spanish,Thesocal
work Interpreted therewasnospeaksphone. Theseinterviewsoccurreddaysafte theACS.
nerviows andaferany inerviewsWithother medicaandhospitalpersonel, Fromthe

9



trunated answers,Dr.Jenssenconcludedthatteparents nd D sounded “almost
rehearsed”becausethey all usdthesemewords,suchas“sleeping like ababytodescribe
‘when Jeasiferfellontothe floor thechilddidnotcyisamediatolypo impsct].Shelater

concededthat it wouldnot avebeenunusual oe allfail members discuss mong.
thomsalvestheovensleading up (thebaby'shospitalization snd hercondion. Shenoted
some otherphrasestheyusedincommon;thers woreal diffcenccs. Thomotherthoughtthat
tebaby badfll onbee ight side. Under epeste questioningbyDr.Jeossen, D
changedbor sorysomewhatandsadmaybethesurfaceontowhich thebabyhad lenwas“a
itl hac.”Dr.Jenssenlearnedonlyatothe interviews(from theACScaseworker) that ifieen
year-old’ mightbesuffering from cerobralpalsy or from some other condiion that gave
beren“awkvacd™gait. Thehospitalrecord notesalsoindicatethat D sufficedfrom a
seizedisorder.

Dr Jessenconcededthat by the timesheinerviwedthpares, thechild was dol
wellmedicallyand that theywereausofthe childsinure. Nevertheless,she remarkedi
erationnotesthatnetherparent asked about the baby'swelre,Sheconsideredthe
spparent omission'atercting”and significantdesplt the (eo that thopascnts badbee

‘constantlypresentinth hospital andhadkepttheensclvesinformedbyspeaking oothermedical
and hospital personne,Sheinsisted ththerfocuswsonthe lackof a plausibleexplaaationt)
forthseInjuries.However, sherogardad asocial historyss“veryimportant*whendong a
forcast teviewendexdy medical examination of child birth istry, pastmedial History

social history.
Dr. Bernio-Jenssenseems 0have focasedmstonMe. inberforensic
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Tnterviow. Shepointedout i hernotesthat“omanddadportrayedthei ieasideal withno
Worrisorsresse.” Shethenwrote,“withtxcildres, oneincomehousehold(shedid ot ask
howmachMr. +eamed24.2 full-timeconstructionforeman,workingsteadily), ndalso
‘with suesregardingtheruigeationstatus, “can't imagineno streses.® SheknowthatMr.

hadcomeheefromEcuadorabouttwelveyeasagoandadmittedtha shedid not
nouranythingsbouthisstandardof livingthere.In spore10 aquestion byrespondent

atier's counsel sh aethet sh "llink i'sspies. Th Couet thenshed,“it
vasthesignificanceofthat?"Shesnswered, well 1think thatwhenyou ivein [oto
bedroomor aebedroomepactaieat-~ThCourtasked afollow-upquestion:(TJ temsof
yourassessment= 0whetherGiswasabuse,what, i any,sigoificanceisthor inyoursaying
thtyou inktheyarenotbeing candidaboutbowmuchtes i in thei lives? Dr,Jenssen
plied,“[oJocause i'sbasedonthe factthat {ad foundout rom the parentsthattheyhave a.

prior ACSencounteraodwhat swellreportedinthemedicalliccaturoandwhitiswell

knoven..uationaly, is thatchildabuseoccurs at times ofsees in th household, It couldbe
faancialstress, it couldbeemotionalstress. 1tcouldbepostpartumstressandthosear th kind
ofsocialquestionsorsocial istry questions Task.”“We as foissuesaboutdomestic
violence,drugoralohaus,Again, thosears all tressesin household...find itveryhardto

believetha theeisabsolutely nostresswithinthe circumstancesofhow they'o living. AndI
fodtha suspicious.”

Dr. Jenssen testifiedsbous, ndhernoesemphasized,the thersresponsestoher
‘questions.Heacknowledgedthathehadinthepestdrunk too muchbeerandspent toomuchof
hisnoa-vorktime away (romhis amily. Hohadceased thisbehavior las your wheahohad
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become an evangelicalChristan.Sh questionedhimfurthershoutwhetherhsemersberedthe
specificdatehebadstopped isbehavior; he repliedthatbedid in ctrcalltheday,saa it
asonFathec'sDay.Sletokthisresponsessevidenoof scobolism,socssh fl tht only

auslooboliowould remembercxacly whenbe hadstoppeddrinking.Bothpacots
acknowledged that throbadbeen aneprevious ACSinvolvement, when 002 ofths boys arived
atschoolwith bruise. The repost wasunfoundedbyACS,as it hadbesath roslt ofan
encounterbetweenthei child andanotheryoungateeoutside.Thecaseworker,Ms,Mathison
Bidsdid noteven mention this unfoundedreport in he testimony. Thisinerview,the
theralso candidly sckaowledgedfully immigrationissues.Dr. feasse foundthat these

‘answers heightenedhitsuspicionsaad demonstratedfo herthaltheparentswerenot
forthooming.Thraghouthrtestimony,Dr.Jenssenwas quitedefeasiveandargumentativewith
all counselexcept Petitions’stormeywho had calledhe a tswitness,

Dx.StevenJackSchneider, qualified as anexpectinpedis neurosurgery,tostfied
professionallyandwithoutany parentbis. Dr. Schneidertestified tht, ofthe thespurported
fractures, theonedescribedes tho oldest, hooccipitalfracture,wasalmostcetnly a
developmentalaaomaly(dsto “wormisabones”).Hocectainlybadnever toldDr.Jenssenthat

thiswes 20 od fracture. Asfo theothe fractures,hedid uotbelcvethefinaobservedonthe
‘CATscan werean arifct.Theywere real.However, hoconsideredit extremelyunlikelythat
thetwo linearfetsidefachursreprescatedsepacate inuris. Rather,theywere siagls
continuous iactur. Jeniferhdsuffered asingleInfryratherthan, a tmight firstmighthave
appeaced,thre separateanes.Rejectingthepossibilitythat th injucy had resuledfom asimple
ll, Dr. Schneiderpostlsiedsome alterative possibilities.Hepointedou that ll fom4 feet
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venonto carpeting couldproducethefacturewithoutanyextemal bruising iftheperson
holding th babyfel ontoher, 2 could afour foot ul onto tle for, Ifthe babywere throw
Whi the pezsonholdinghervas walking, the fscte could result,Thesesceqaios were
possiblebeexplained, bcsussthephysics an mechanics ofmomentum diffe from afllfo
rest. Dr.Scheiderwasatpains 0 iffeatiatebetweenthesituationinwhich thebabywas
deoppedfrom astandingpositon, sndthe oneinwhichshewasdroppedofthrownbysomeon.
movig.Thefracturecouldalso aveoccurred If Jenife strucksorsbacdprojectionwhile

filing.butDr. Schneider thoughtthatles likely,assuc injury i gonerally accompanied by
Visible depression nth head ( “pingpag Injury).

fnsofaras relevant tothisproceeding,Family CourtAct§1046(e)(i)provide, that:
proofofinjries sustainedbya childo oftheconditionof childofsuch anature asWould ordinalnotbesustainedorexist

are teetnfaci evidenceoFcild abuseorneglect, as thecasemaybe,oftheparentorotherpersonlagallyresponsible.
Thisprovisionofthechildprotectivestatute hsbesn construedtopect “a findingofa

abuse ocneglectbased uponevidenceofan injury toachildwhichwould odinadlynotoccur
Shsentsso omisionsof th sponsiblecaretaker” (Mitta ofPhilip M, 82 NY24238, 244)
(4953) that “[section 1046(s)()providesthat aprimafacie caseofchildabuseorneglect

mayboeteblshedbyavidenaof (1 a fury (0 childwhich wouldordiaailynot our
absentansot oromissions ofrespondents, and (2)that espondentswe csrtakersofthe child at.
thetimstha theinjury occurred”(aleofPhilinM. suns, 243).

Oncethepettoner asestablished aprimafalec2seofabuseorneglectthe
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“respondentsmaysimplyrest without atemptin torob th presumptionsandpermit the out
todecideth case onthe strengthofthe petitionee's vider or,altematvely, heymaypreseat
evidencewhichchallengestheestablishmentofthe primafacie case, Their evidonoemay,for
wxanple,
1establish thatdoring the timeperiodwhen th ldwasinured,thechild wasmtin
respondentscar;(2) demonsira tha theinjsyoF condiion couldreasonablyhaveoocurred
accidentally,withouttoatsoromissions oftherespondent; or (3) counter th evidezeethat the
childhad theconditionwhich ws th bassfor thefinding of injury”(MatteofPhilipM.suo
at244245),

As matter of aw, heburdenofprovingabuseorncgeotby &preponderancoofthe
evidence vray rena withthe pettoner, Thus, wherothe peifoner’sovideneestablishesa
prafaiecase, “theburdenof goingForwacdshifts to respondents fo rebut hevidosof
+#*culpability ***theburdenof provingchild sbusoalwaysrests withpetitioner siftingthe.

burdenofexplanationorof goingonwit thecasedoes no siftthe burdeaofproof”(Matter of
‘BhilipM..aups, at 244foternalcitationomitted).Therolore,whilstheestablishmentof aprima
ciocasepermit thetilcou 1make a findingof abuseorneglect, thecoutinever

requiredtodoso"(Matte of hil M..storm ot24).
“This caseofalloge child abuso luststheproblems nberoatinderiving findings

offatfrom expert testimony. Thediffeencebetwecnth testimony ofthe tro expertswasalso
hedifferencebetween an appar pater of abuse aod one-time incidentwhichmaysual
nothavebeenabuseat all,Dr. Janssensaw hres aches, 006ofwhich,whichshethoughtwas
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‘olde,insndofitselfconvincedheroftheabuse, Sheargued thatthisoccipitalfacturecouldnot

‘have been accidental.‘She did not mentionthatthe pediatric neurosurgeononher ow team,Dr.

Schneider,had thoughtthatit‘mostlikelywasnotbe a fractureatall.Hepointedoutthetin

‘some casesbones are “Wormian,”giving thefalse impressionof  fravtuce.This condition.

pertaining tobones imperfectly“knitting,” at thebase oftheskull, was first notedintheskullsof

ancien nalndians,whocamo romexaly thepast oftheworld fromwhicth Liviganey
familyoriginates(intheir case,Ecuador). Itis &developmentalenomaly found intheSouth

AmericanpopulationtheL. 3belongto, Because Dr.fenssenwhotestifiedbeforeDr.

Sclncidee did, nevermentionedth sue, sho couldnotbocrossexaminedastoactlywhyshe
‘ejectedDr. Schneider'sinterpretation. Remarkably, Petitionernover recalledDr,Jenssen to

addressDr.Schoeider's testimony. i
“TheCourtspainfullyawareofthefrequency ofseious child abuse, andit hasno

Taterest inleaving a childatthe mercy of abusers. TheResIpsapresumptionisnccded because

inmanycases, uch as this one,thchild in question cannotpossiblysay whathappened.
‘Conversely,the Court asso avars thatparentsrun areal isk ofbengaccusedofabusewhen
thoyblag injured childrent doctorsanddonotknowwhoinjuredthochild,Any experience:
with suchaccusationssenza them tofuthercontact with child protectiveagencies.The is
realpossibility thatbendingtoofur iathe direction of seeingabuse,and of blamingboth parents

underthe Res {psadoctrine, maycause parentsto avoidbringingchildrento doctors, eadthus

‘mayendangerthosschildren.

(Casesthat have reachedapplltecousshawthalpacsialbehavio very importantin
Judgingprobabilitiesinsituations likethisone,inwhich itwillneverbepossibletobecertainof
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what happened.Parentalbehavioriscraiolya factorcourts setoassess hescengths of
parents” rebutalevidence.Contrastith...Mtl of KaylaC.,797NYS20d,2005ApgDiv
(2nd Dept)LEXIS7288 (2005)(mother'sresistanceaod hostilitytowardshomehealth
peofessionals’ assistance);MaterofAlvaCM... 17 AD3rd 1023 (4thDept.2005)(parent's
delay aseekingmedica!cae);MatisofNyomiAD, 10AD (2ndDept.2004) cancellation
‘oFthochild'smedicalappointmentalrijucysusained )andMaticofPetar ., §ADI 576
2.0 Dept. 2004) (mother'si desorption ofincidenteahancedandelaboratedduringtial
testimony.) ThisCourt found itveysigoificaattha th parents inquestionwerenotevasive.

Theydidnothangsthei toeto evade responsibilityfor thelr child. Theydid notcy to shift
blameortoexaggeratewhathadhappened.Theyconsistentlyseidthatwhatcveebadhappened
adoccurredwhenthc15year old deughterD: haddeoppedthechild.

Whetherontthatstatementis cores, ithassomeimplications,ThoCourt believes
withDr.Schneidectha thee asonly a singlefacture. Therewa,then, asingleeventwhich
‘causedthefacture.Medicalevidenceshowedthat ithad occureednomorethanthreedaysprior
10thediscoveryof th facts, during  peiodwhen ll fiveschool-agochildren werehorusal
thetadusto8schoolrecess. The iacturswasclassified a acute,meaningoccuriogwithin 0-
3daysprice totheoild'sadmissiontoMacyImmacelatoHospital.Supposetheparentshad
causedthe rectus a asingle tof abuse. Thenwemustimaginetha heyhad theguileto wait
foranotherincident,when thechildwasdropped (end, incidentally, eacedby ssrsaming in
‘waydifferntfrom anyprevious scxvacm) to takethe childto hospital, hopingtha thedoctors

‘ouldblame thecaries injuryonthe dsughtecD+Yettheparents alwaysscemedquite
guilefss. seemsmore likelytat, ifthefracture occurredbefor thekuownfllwhichled tothe
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Hospital vistthe parentswe usaveareof i.Theycusedthebaby to th hosplia,probably
becauseoftheircari exposure to ACS (in casedeemedunfounded).Thathefacturewas
allel to havoresultedfom the ul shockedthe.

isinherentina Res[psaproceedingthatwodono knowexactly whatbappened,The
15year oldwasbadlyshockedbywhatshetoughtshehaddon.Even the spparentwitaoss, the
year old child, said howas watchin televisionand thusprobably saw thingund he heacd

thebabyscream.Themother clearlyforbadehexchildren, apartfrom he 15-yearold,from.
holding th cil,forfea of ejory.Did ons ofthemdefyhoc ndfllon0p ofthechildwhile
holdingormoving with thebaby? Didth 15-year oddropthechild onsomethinghard fie
projecting pieceoffomlture?According Dr.Schoelde, eithercouidhave producedthis
fracture,

‘Theparcats seemed otheCour,whichIsthe finderoffc, tobeextremelycredible.
“Theyasoseemed, quit propecly, oFee thattheybadbeencaughtupinaKallnesque:
nightmare.

Inthsprtieutarcase, motherofsix.wasruneiag abath. Shetodhee 15-yearold.
daughter10 oldhe 5monthold.Shetestifiedthatshebeardascream,andsawth cid ying
‘onthefloor acvideat distress. Thodaughter, wheis avictimof cerebralpalsy o otherdisorder
‘whichcause heeto moveawkvracly,sald the shebaddroppedthe child. Themother
immedintelycalledher usband, whotodherto allanambolaace,Thohospitalrnaron-lree
dimensionalCATscan,which initially showedtwofractures. Theseeventsar moti dispute,

Thechild sbuso team at thehospital asbeadedbyDr.Jonsson.Sheintepretedthescan
to showmultpl fractures inflictedot diffeset ins,iaountig to videsofa attenof child
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abuse. Iteviewingthehusband, chebecamoconvinced thattheproblec wes bisalcoholism,
Sherectedbiscao ht, though oe hadbeen rik i thepat hisconversionto becoms
an evangelicalChainhdsolvedthe problem.ThehusbandfoundDr, Jnsse'semphasis on
ethnoadrolgious sssoddaodevn distasteful, Thecourt lakesnoteofthe fcttatDx.

Jensseni pdiskician, no  pegehiatistopychalogiao qualified social worker,Iiot
clarowhat creat he viewsonthe roltionshipbet the parasaaddei presentation
shouldbecovnied ss expatI table thatDr.Jens statedthtsheconsideredthsocal
situationofthefumily akeyIndictor ofbuss ornocvsbuse.Sh seemed 0 veo backandfirth
oteensayin tht thopavesct suspiciouslyandbasingherenefinding ofsbussonthe
Physical idence. Brenhen the supposed existeaceoftheeae actrewascrcl 0hex

*concasions.

ApediaticneuzongeonfomSchoelderChildren'sHospital Dr,Scheider,intepred
hethree dimensionalCATseandate. Hesaw single act,whichhadspeed atwodistinct
dictions.Dr. Schaeldsralso thoughtthattheseanmightshow ncondition calledworaisn
bones, apactiolaewayfa which an Infin’sskullkits aftr bith whichis common in Southand
‘Contral Asrican populations whichiswhat theparas are.

Bothdoctorsdoubted thtth 15yearo'saccountcouldbeaccurate,Di. Jenssen cited
tudien of 367 cases n hichbabieshdbeen deoppod i hospital; lightly owerthan | percent
ofwhich3) had. sufferedsoll fractures.

Giventhecontradictions tweenthevariouswitnesses, Iwas op othe court Loweigh
heircediilty.Thepartsseemed quitscedible.Dr. Jensen'sbelief atsligion couldnot

affect lcoholism runs courte othewell-establishedsuccess of Alcoholics Anonymous,which
1



base on auligonsthesThtconnection as brought ut00syous93whe atheist.
nd1 cp ot omdeinbtbetdAlls Asay ncety
roundthe conectiontSMotch85124
"(1550)Threwas.morons pos cand of hu oe eget. iywhichhdbeen
isin chide os enya.Torfsvey vist ici udvgsbes well.
con TTT

The hdconte ft poles strc,Thatcondotprtd a
oof hat sh adbe sv oranshiv ous, clo nla hatth
acts badbeens. cider event. oT

“Th orgaremandadewas esis on inndng.Thatwoudessei
threhadbeetrefees, ismachmore diffu tosper hovasanyne.
inde,especially whee hesinoinde ino 50 obviously cssofshee,To cl
itedRoslestudy sedpass ke “highlyuly"todesethposet hat child
oppo on be beadwoudsusti sol fcs,Highlyunlikelyso never,Maywould

count Sor eve 10percent ches aigh lel,but styof S0 cae hatwould.
eaten25or 0s actus. 10 holGacerslludbee oc,tesywould
hive aidnvr ropect,Th court moreover, iad that is i iyoldsy,
adthnmor ese aac have otbe citedtaback up.Cnanyone blive th,ofth
lionsofbabies in hosp th UstedSes, nly 300 or 400 hvebeendoppedatc

bead durothpst decade o 7Thatthstywasdosbybsp,morse,miss
question. IF were oversceptd at dropping aby anosll vied Soci,oldot
sebpsfco muchsite bly? that i understood,hethaoe of mar rece.
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studies suggests thtskepticism sinorder. As notedsve,the citedstudyisnotneayso
decisiveas it mightsppear.

Thecourt mustnote thecontradictioniaDr:Jenssen'smethodology-—ontheonehandshe.
oie0lack f expansion, hichmightseem tctves on theatersosysaa and sgn

thatheperceptionof th social station ofthfunyiskey~iti whataroused hee suspicions.
followstha if sheweresomehow misinterpreting that salstation,byheeownstated.

methodologyshocouldnotbenearlysosureofabuse.Moreover, th rateofreportedinjuriesin
thestudy,justunder { porceat,issigoificeat.Thispercentagemeansthat for everythousand
casesinwhichinfins 1,enwouldeesultinskullfracturesnotresultingfomanykindof|
abuse.Dr.Jenssendescribedsuchfracturesasoccured ceas highlyimprobable”Asthe aw
guardian forthe fiveolderchildrenpointedou,bighly improbable isnota althe samess
“never”Highly improbablemight eenssmuch s  perocatofth time,or even 10 pesent,In
the same tenthousandcass, thatwould etn50 or 100kit fiactureswrongly stibuied lo
abuse.

Altos never i by10monsthesaothing as over.Recon charges concerningdrug
companies” involvementinclinicaltials snd i medical publications highlightthafot thatsuch
studiesmaybemuchmo slinerestedtanGeyappes. I up 0those sing them to
ousidehatpossibility. Worse, th sad Isficly ld, in  rapdly-changiogareaofmedical
resaich.This esearchapparently oesmuch moreta oss ts and ofi; i seems oft be

changing our understandingof justwhatcause a varietyofexactly heinjuries withwhich
‘Courts like tisancaecancemed.Inome cass inBagland, terewasa majornation sandal,
becausean expect doctor condemnedseveralwomen oprison forinjuries t at ured outthey
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almostcertainlyhadnot cased.
Although did not use thi informationinmakiogitsdecision, theCourt iawarethat the

‘scientific study ofhidinfuics a veryactive ceaofmedicalresearch.Asnotherareas, the
‘viewsofthescientific community oanchangequiterapidlyanddrastically. Tnparticular,some

recentstudies avebrought ntoquestionfong-establishedviewsofth originsofchildinxs,
inanecountry(England)causingthereversal ofconvictions.ThisIncreasedresearch effct
makes theCourtquestion why,in hiscase, th researchited issomewhatelderly. Asan
‘example of asemi popula count of the sheervolumoand sigficanaofecent wok,the
‘Court notesanacti inthe 30 July2005 issueofTheNew Scicaist.(bp 6-3), &long-established
Britishjourcal, whichintu itstechnical medialarticles:ArchivesofPeiticand
AdolesceatMedicine, Volumo 158,p.454(“Studies of TrioofSymptoms FouadinShaken
BabyCases) and.American JousoalofForensicMediasaadPathology, Vol,22,p.1. Agen,
theCourtrelied on ionsofthes articles.Itdidobservevith concern thtthemedicalevidence
relied onlyonolderresearch in arapidiy-developingares.

“Thecharge,ineffec,is oeofdepraved indifferes thevolfareofthechild. The
‘Court, however, soe ooovidencethat eithe parentintentionallyinjuredth childorshowed
anything resembling dpravedindiffoease. Theeneve apposrancethat the Liviganayssco
loving, concomed,inact family exactlywhattheentire Farlly Court system tiermpts fo fostee
‘andpreseeve. Dr. Jenssensaw stresses andhiddenGawsbesed ononein-person inferviewwith
theparentssac onone elephons interviewwith000oHld. Incontrast,th expeciaacedcase
workerwhohisbecncontinuouslysupervisingendobservingall of the childrenandthe parents
formore than year observed no such steesses. Shodescribosthe funily 2s wel adjusted and
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loving.
“TheCourtfeelsthatoverlybroaduseof Respsachacgeswillikelydeterparentsfrom

‘bringing childrontodoctorsas aceded. Itisnotablethatinthiscase theparents behaved exactly

a5theyweresupposedto,andalsothatthey avoidedplacingvadusblameoatheISyearold

‘daughter — whoactuallyadmitteddroppingtheinfant. TheCourtcansaythisbecauseithashad

veyextensive axpericas of paceswho clearlydid notwantto cxpose theraselves to abuse
‘charges,andwhoadopteddodgessuchasgoingtodifferentdoctors andhospilalswhichmightbe.

‘unaware oftheirchildren’spreviousconditions.Thiscasedoesnotseentobearcomparison

‘withthose cases. Unless 2consciousdistinctionis madebetweea credibleandincredibleparents,

the court systemwillbe condemning eatirely innocentchildrento no medicalcareatall, What

mightseem 0bereasonable insuranceagains evo, always sssumiag aeglctwill tur out fo bo
bo opposite.

“TheCourtconsideredDr. SchneidersubstantiallymoroexpertthanDr. Jenssen, andit

‘acecptshisviewthattherewasonlyonefractureeveat,Thusthereisnoovidentpatter ofchild

abuse.TheCourt founditoddthatDe. Jeussenso rigidlyrejectedany alecvatvotohesEavored.

Dr.Jenssenseameduasbletomakeupher mind astohowshe couldbesurethatthe

‘perei(s) badbeenabusive. Ontheone hand,sheseemedtoemphasizethefactof the fracture)
andtheabsenceof xcoedible explanation.Ontheote,shedecidedthattheparentsvere likely
10beabusivebecauseofhepecsptonofthleflystressors,and,peeps, causeoftei
statedbeliefs.Thefamily badfreelysharedwithherintimatedetails,suchesthefather's

‘acknowledgmentthatinthepasthehad drunk toomuch beee, aad hadspenttoomuch non-work
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meaBox is ly.Alo,te cs ti shai ponbisconventoevangelical
Chey.Theyoobho ACShdvested pi ptof pect ld.
eget, wichfamatobeued;aad shared with he lly imngraton ves.

Desttes diclones, sh udthat theywe ot tioning,tht hywericing

omenscould congue dependencyvithou oralprogrothtpcs! lions belles
coud usta person in his situation.She couldntbelievethat anyoneoh th sn
dcobols,ornance,cold merthd ceasedis bit oven itday append
beatersDy,andeven I at dayoccuredwitha the st yer,Sh ssmedotto enty
with manypcsonswhocould, for examplecall hedehe bahosoppedsmokin.
thn suchpeso scoopthoisrhov.Sh speifeatlycopbaszdhs

Eparents”proviousencounterwithACSasafactorinherassessment,thenbacktrackedwhen il

bractslogon bod bosmunded.Givenhs ovingsbak
fort,the Covetgiod the impression tha Dr, Jensenbdoreanninogcsnd
tthe woldmsstany armenok.

Additionally,Dr.Jeassen’sdemeanorducioghertestiraony seemed fo belieher

iran dg, rr
ight rsrnexposein annaprencdis,bu ek profes winswois
entedinden i mtinhanded,ofcae.Sly, disCotws al shackby Dr.
rECT — ’
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| ToeCoumwssles versedby giftnisin Dr bss.
© Amambecofher team,more highlyqualifiedthan sheinpediatric neurology,hadcaledinto i

| questionthe veryexistenceofthefactors (occipital) upon whichshehadreliedsoheavilyin i

© ruakinganallegation ofchild base. Thisorision made ecessury och o xplainwhy
she disagreedwithherteammember.ThisCourtfoundDr.Scheider,thisteammember,fobe.

| fac cosibleandfrmor professional. Remackaby,Pefdonsrsever sought oreall Dr.

| Jenssenasa rebuttalwitnesstoDr.Schneiderinthiscritica sspectoftestimony. ) J

X Incontest,thisCour findsMr.andMis. verycredible,but withoutgle,snd

veryintcosted in thewelfveoftele children.Theyseamedtobeexcellentparents.

‘Theirtestimonywasbrief, but compelling. Theywere notratedbycross-exaraination

hich ansccpid gal fst of veracity. Theywer otimesh.They sodnly
straightforwardonthostand. Eachmadedirect eyecontactwiththequestionecs.Neitherseemed

undulynervous.Theytestifiedconsistentlywiththeaccountofeventstheday 1 fellwhich

cach hadgivenbofore. Theydescribedwhatappearedtobs a sable, supgortive elationskip.

“Theyhad beenmarriedfor approximatelyseventeen years. Mrs. ‘stayedathomeasa.

ful timehomemakerand mothee. Me. workeda5 constructionforemaz,

supervisingceoof sppeossislyfen. ibsheld is snresponsibleoso or
appeaximatelytwelveyears,and supports hisBumilyon his anualincomeofspproximately

seat tosveny-fethousanddolar per yer, Theis estimadnoves sayof the
sesors bout whic Dr.Jensenbdsci

hidabu i veryldtbl ebm.ThsCovetbs ken merouscies
frompareats Itconsidecsabusive.Itfoesnoneedtoprove isdetermination to protect children.
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This a carecase in which the otal oftheevidence,including th paris edible nd
sincere. testimonyadthelr accurate recollections ofevens, conpledwiththeappareaty
insccxcaleasseton of muldplefacture, adequatelyrebutsthRes psapresumption that his
paseatswereindividually orjointlyresponsiblefortheinjury tothechild.

‘The Courtwould againemphasizetha cases suchasthisonedo ot duit ofa simple.
solution iasuriagagainst futuresubl.Taking childfrom loving ily jure thatchild,
‘quite aside from the fuse chilling effect cited. Seo...Nicholson v. Soagpett,NY 3ed357
2004). Leaving cllwithanabusivefaily invite Ruther disastec. Neither solution s
without is.Inspuiclar case th elyenaov adoat,andposs sk i
J Thocvidencs ofsuse seems ims, pacticulaly sine he keysudy sopen fo

alternativeinterpretation.Fromthe Court'spointof view,it wasverycompellingtha thebest.
qualified witness, Dr. Schneider,sawonlythe singledscture vent.

TheCourt certainlyaccepts thtJonolersuffered a serious joy,abe,fortunately,with
0longterm effects.TheCourt alsoacoepsthaltheprofferedexplanation,although clatlynot
imposible,isunlikely to becorrect.What theCour does notacept I that the parent
accidentally ormalicously causedtis injury oraccidea;orthat theyInividuatyor ofatly
allowedit occur or that heymadeamy effortto coverft up.Presentwiththbabywere five
hildrenranging iaagefromsighttofiften, al ofwhom Lovedthebabyandbadly wastedto
holdhee. Themotherexplicdyforbadeall bu the File year-old from doingso.Childeen are:
notmachines. Theydonot alwaysdowhat they ar tld.Th Cowtconsider it urmoro likely
hatany ofthe childrendeoppedthebabyonto hardsufscesuchasthsbathroom tle floor,or
Folwhilemovingwiththebaby, siherofwhich bothDrs. Jenssenaad Schneider atidcould
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hove caused theobserved nor.

Tus Cou therefor conch, ned upun is -vetions ofhe witness and

assessmentsof hei credibility nd bse upon the oily ofthe recrd, herespondent pens

Davedemonsiatedhatho jury 3. couldhve occuntedaccel,Whhoutthe1

arormsions ofthe rents. See,Mis0 PIR M,soe,$2 KYZ 23, 241 Theybave

cut heres ip presumptionandPetia Ited a meet 4hardenof roof. The

remandordesfor) isvaented,

Ris therefore

‘ORDGRED, that Petitionerhavin Filed to establishthe Sikgatons in he petions ith rzpest

toukrspondens© mid thepeutiomar dissacathem in second

wilh FamilyCoun Act §1051(6) |

The fnstant decisionsnd rie olows£n fora oral decirion red otote ecardon
July28,2005. [ThisCourt stayedany effect of st informal decision bysay vacateof 1s

andertd until issuedthewriicndecision andaxe of 0August). Areview
hes proceeding evesine lowing omissionintr formal decision sndardeeded

Ragust 10,2005: As ws communicado ol coursandpicea Joly 28, 2005, he cour,
oglengthyfc nding hearin, ving found pocredible evidence to support child
Shutealagationsapni therespondent,disrissesanyremainingneglect allegations purser
fo FamilyCourt Ac S10SICE).

Te Family, inclcing thefive childcen aged sighto ifeenwho remained at
homewith theparents,aswells hebaby, J whobas been on remandsatus,has bec
DoeCSand ForetdaleAgencyspervion during helengihypendencyof hiscs. I 5

fatth flydid notsn do ntscconling10 ACSreports, equueany Ruth ACS
eeprotection. Worker have observed the areas 10be sppropriai and lov lowed
aekadeen a1 nes. Thre as windingcfr Fy rvs and hrsa oa

ented hil protection issurs

Therefore his Cour etermiac ha sad not sguredonthe read before:
(FCA §1051(9):S55 Mirof]. visT, 249 AD24 646, 648 (rd Dept. 1998);Matal
SeGl W345 AD70 130, 831-832 01d Dep. 1997 also geal 175 ADS 361,

ot 1991)bessuss here i vo cvidence hot he espandentsad hechilerae
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ENTER

HEA G. FIEDMAN

Jodge of heFamily Court

Dated: Jomaien, New York:

August 31,2005

om —
emir sopervision or pilsclion by the child proicive agency.Ssaio, Mater af ichasl
Sone.118 (1992 oe developments and changed cumstances wile hlden have
Ba removed determining parents’ fitness and righ © custody).
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