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BACKGROUNDANDCONTEXT.

‘The captionedelectioncontestarosefromoneofsixty-eight countywidecourt-
house races anthe November 8, 2022HarrisCounty ballot.The final results
showthatTamika“Tami”Craftdefeated BrinElizabeth LuncefordforJudgeof
the189°DistrictCourtby533,710to530,967, a marginof 2743 votes:The
percentageis 50.13to49.87. There were many close races: Bythecourts count,
twenty-one candidatesforcourthouseoffices(seventeen Democratsandfour
Republicans) won by amarginwithin51 to 49percent.
Twenty-one unsuccessful Republicancourthousecandidates filed election
contestsbythestatutory deadline. Thecourthashadremotehearingsroughly
once aweekfromDecemberthroughSeptember,presidingoverthegatheringof
electionrecordsandotherevidence.’
Anelectioncontestin America'sthird mostpopulous county isanintimidating
prospect.Thelarge numbersalonemakethesecasesdifficultandtime-
consuming, Craft'slawyersarguedthatthis election,withits 2743-vote margin,
was “noteven close.”TheCourtrespectfullydisagrees withthatassessment
‘because a 50.13to49.87percentelectionis acloseelection.Ina hypothetical
10,000-votecounty, a50.13marginwouldbe26votes,5013 to 4987. Thoughthe
percentagesinbothcaseswoldbe50.13-49.87, it is muchhardertochallenge a
‘marginof2743in alargecountythan a marginof26in a smallcounty.
Luneefordvs. Craftwastriedtothe courtfromAugust 2 toAugust 11.Thecourt
heardtestimonyfrom eleven livewitnessesincourt,fourwitnessesby oral
deposition, and thirty-five others by written-question depositions.The court

+ Nojudge wholivesinHarrisCountycould hearthesecasesbecausetheTexasElection
Codemandatesthatjudges (activeo retired)wholivein County Aare noteligibleto
‘handleanelection contest involving CountyA.For very good reason, election contests
‘mustbeheardbysomeonefromtheoutside. Pursuantsection 231.004ofthe Texas
Election Code, in DecemberandJanuary the undersigned retired judgefromSan
Antoniowasappointedtohear the twenty-one electioncontestsbythe Honorable Susan
Brown,Presiding Judge ofthe 11% Administrative Judicial RegionofTexas.
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admitted some 120exhibits,whichcontainseveralthousandpages.Theissues
litigatedcanbeseen at aglanceonpageoneofthis Judgment.

‘Thiscourtsauthority.Twosectionsofthe TexasElectionCodedelineatethe
court'sauthorityinthismatter:

§221.003. SCOPEOF INQUIRY.
(2)Thetribunal hearinganelection contestshall attempttoascertain whether
theoutcomeofthecontestedelection,asshownbythe finalcarivass,isnotthe
trueoutcomebecause:
(1) illegal voteswerecounted;or

(2)anelectionofficer orotherpersonofficiallyinvolvedinthe
‘administrationoftheelection:

(A) preventedeligiblevotersfromvoting;
(8)failedtocountlegalvotes;or
(C)engagedinotherfraudorillegalconductormade a mistake. (emphasis
added)

§221.012. TRIBUNAL'SACTION ON CONTEST.
(a) Ifthe tribunalhearingan electioncontestcanascertainthe trueoutcomeof

theelection,thetribunalshalldeclaretheoutcome.
(b)Thetribunal shalldeclaretheelection voidifit cannotascertainthetrue
outcomeofthe election. (emphasisadded)

Section221.003describestheconductof electionofficialsthatmaybe abasisforan
election contest.Section221.012 specifies thatthe ultimateissue fordecisioninan

election contestiswhetherthecourtcanorcannot“ascertain thetrueoutcomeof
theelection.”
SummaryofDecision. Forthereasons stated below, the courthasfoundmany
‘mistakesandviolationsofthe ElectionCodebytheHarris County Elections
Administration Office ("EAC")andotherelectionofficial.But thecourt holds

thatriot enoughvoteswereputindoubttojustify voidingtheelectionforthe
189 DistrictCourtandorderingnewone.
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‘Themaincontentionsandissues thatweretriedfallintothegroupsdiscussedin
sections Ithrough IX below?

L BALLOT PAPER
In-person Harris County voters voted on computer screens, which then printed
their selections onto two legal-size pages of ballot paper, which the Voter would
reviewforaccuracy andthenscaninto asecure system thatwouldeventually
‘count the votes countywide.
‘The Texas ElectionCode statesinonesection howmuchballot papershallbe
supplied to each voting location:

Sec. 51.005, Number of ballots. (a) Theauthorityresponsible for
‘procuringtheelection suppliesforanelectionshallprovide foreach
electionprecinct a numberofballotsequaltoatleastthepercentageof
voterswhovoted inthatprecinctinthemostrecent corresponding
‘electionplus25percentofthatnumber,exceptthattherumberof
‘ballotsprovidedmaynotexceed hetotalnumberofregisteredvoters
in the precinct. (emphasis added)

‘This is the law of Texas, and election administrators are duty-bound to try to
follow it.
For the November 2022 election, the Harris CountyElections Administration
Office (the “EAQ") chase not tofollowsection 51.005—indeed the EAO totally
ignoredit. TheEAOdidthisbecausethestatutespeaksofprovidingpaperto
“each election precinct,” and since 2019 Harris County has voted at countywide
polling locations, riot at “precincts.”
Feeling unbound and unguided bysection 51.005, the EAO decided to give 766 of
the782pollinglocationsidenticalamountsofpaper—enoughfor600ballotseach.
Larger amounts were given to the other sixteen locations (PX-20; DX-11). The

+Tefollowing acronymswereusedthroughoutthe tialand arelistedherefor
convenience: Ballot by Mail (BBM); Elections Administration Office (EAO); Early Vote
Ballot Board (EVBB); Provisional Ballot Affidavit (PBA); Reasonable Impediment
Declaration (RID); StatementofResidence (SOR); and Signature Verification Commitee
GVO).
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'EAOplannedtotake phonecallson electiondayanddeliverextrapaper tothe
polling locationsastheytelephonedformore.

A. Section 51.005's intent.
Insection 51.005the Legislature's obvious intent was:

First, estimatefutureturnoutbylookingatpast turnout.

Second,erronthesideofoversupply(insteadofrisking undersupply)by
adding25%tothefirst number.

Inanutshell:
o Lookatpastprovenneedbyarea,andprovide“atleast”thatpercentage,
© estimatefutureneedbyarea,
o thenoversupplyby25% justtobesafe.

‘Election officialsarecommanded (“shall”)toestimate afuture unknown:(the
‘comingelection'sneed)byreferencetoknownhistorical facts (thepastelection's
known tumout,areaby area).Thati,calculatethe2022needforballot paper
scientificallybylookingatknownnumbersfrom 2018inareas of town
(precincts). §
IronicallytheEAOdidthe oppositeofwhatthe Legislaturehadmandated.The
Legislaturespecified fact-based,individualized,fine-tunedallocation.TheEAO
supplied one-size-fits-all allocationof600 ballots apiece for 766 of the 72 polling
locations (96%).

B. The consequencesofthe600-per-location decision.

‘The 600-per-location decisionhadtragicconsequences:
Onelectiondayseveralpolling locations ranoutofpaperandwere not
able to getmore paperintimeforwaitingvoters.

© Voters stoodinlonglinesforlongperiodsoftime.
0. Manyvotersbecamefrustratedandangry.One election workertestified,

throughtears,thata voterspitonherwhenshedeliveredthenewsthat
lined-upvoterswouldhaveto wait,orgoelsewheretovote,becausethe
‘polling locationhadrunoutofballot paper. Anotherelection worker
testified thatangryvoterswantedherbadge number.

© Thenews mediareportedthe longlines and voterfrustration.
5
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Electionworkers whomadephonecallsformorepaperwereoftenputon.
holdortold toleave amessage.Promisedpaperwasrotalwaysdelivered.

© Damagewasdonetothepublic'sconfidenceingovernment;pre-existing
distrustwasdeepened.Partisan suspicionswereinflamed.

© Whenvoters eventuallywentelsewhereto try to vote, they sometimes
encounteredpaper shortages andlonglinesattheother locations,

Hadthe EAOsimply triedto obeytheLegislature,twenty-oneelection contests
‘mighthavebeenavoidedbecausetheshortagesofballot paper caused muchof
theElectionDaychaos.
‘The consequencesoftheEAO'sdecisionwere foreseeable; avoidable, and costly.

C.TheEAO'sRationaleofferedby CraftandtheHarrisCountyAttorney.
CraftandtheEAO(throughtheHarrisCountyAttorney'sOffice)arguethat
Section 51.005simplydoes motapplytocountywide voting.Theirarguments are:

© Section 51.005's languagerefersto“each electionprecinct”noteach
countywidevotinglocation.

o Precinctsandpolling locationsaredifferentthings.A precinctisan areain
the countywithboundaries. Acountywidepollingplaceis alocationfor
‘voting (abuilding)thatservesthe entire county.

© Thelastclauseofsection 51.005(“except that...intheprecinct”) would.
beabsurd ifit applied to countywide locations; it wouldmeanthepaper
foreach pollinglocationcould ot“exceed”2.4 millionballots (“thetotal
numberofregisteredvoters”ineachofthe762countywide “precincts”).

© Thereisnolegislativehistory,noSecretary ofStateguidance,andnocase
law saying section 51.005 applies to countywide voting.

o Someprecinctshavebeenredistrictedsince2018.Thisnotonlyworsens
the2022 “fit” with2018. Itmeans “therewasnot a ‘recentcorresponding
election’ uponwhichtobaseballotcalculations.”

o.-Craft's expertwitnessworkedin theEAO fortwoyears(June2020to
‘August2022)beforetheNovemberelection.Her opinionwasthatballot
supply“isanart not ascience.” Shementioned “multiple data points”

+The quoted language isfrom theHarris CountyElection Administrator's Amicus Brief
in SupportofCraft's No EvidenceMotion forSummaryJudgment, at5.
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suchas[1] “howmanypollinglocationswillyouhave,”and [2] “isit a
presidentialorgubernatorialelection,”and[3] “isthereaparticular
contestin a sectionof the county thatis likelytodriveturnoutforseveral
locationsinthat area.” Summingup,shesaid: “Ithinkwhatthecode:
requiresisyou doananalysis, providethe ballot paperyouthinkwillbe
necessaryat thatpoll,and bepreparedtoprovidesupplementalballot
‘paper as needed.” (emphasis added)

‘Theexpert witnessmadenoeffortto explain howanyofherthree factors,orher
‘summary, or “artnotascience”or “multiple data points” couldjustify identical
suppliesof 600ballotsfor98% ofthepollinglocations.Herpresentationasa

neutralexpertwas tarnished abit when shesaidlater,inresponseto a question
aboutadifferentissue, “thatisnotourburdenof proof”

Ifanyotherthoughtwasgiventothisdisastrous decision, theexpertwitnesshad
‘every opportunitytomentionit;and theCountyAttorney'samicusbriefcould
havementionedtoo.Therewasnoevidence thatanyoneatthe EAO thought
aboutwhether600perlocationmightoversupplysomeand undersupplyothers.
Iftherewasundersupply,might additionalpaperget there latein acountythe
sizeofHarris(2.4 million registered.voters, 1700squaremiles)?Might phone
callersget abusy signal,or a messagesaying please leave amessage,or a voice
‘messageestimatingthe waittime?

‘TheEAOmade aconsciousdecisionthatvotersandelection official atthepolls
‘wouldwaitwhilephonécallswereansweredand paperdeliveredthroughout
thecounty.The600-ballot approach putunmeritedtrustinthe ability of EAO
workers (and privatecontractors)toanswerphonecallsonelectiondayand
deliverballotsacrossHarrisCounty's 1700squaremiles.

D. Noconsultationwith the Texas SecretaryofState.
Duringthe planningphase,nooneattheEAOmadeeven aperfunctory phone
calltotheTexasSecretaryofState'soffice. TheSOSwasnotconsultedabout
anything,suchas:

«From thebeginningofthiscase,the courthas allowed theHarrisCountyAtorney'offic,
thoughnotaparty,toparticipateandspeakin hearingsan to file theamicusbre.
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© Whatareothercounties doing? (Ninety Texascountiesusecountywide
voting)

© Whatoptionsdowehave?Whathas experienceshown?
© Wethinkwearetotallyfreed fromsection 51.005'scommands.Doyou

agree?
© Ourtentativeplanistoignoresection 51.005,give identicalamountsto
98%ofthe locations,andtakephonecallsandsend deliveries during the
day—what do you think?

E. How many voters went elsewhere to vote?
‘The court heardfromlive witnesses andreadthetestimonyofwitnesseswho
testified throughdepositionsbywritten questions[DWQ]thatatotal of2900
voters had left their polling locations without votingbecause of paper shortages.
‘Thecourtfindsthetestimonyofthesewitnesses generallycredible.Somewere
cross-examinedaboutwhytheydidn'taskvoters whether they plannedtogo
voteelsewhere,Therewascredibletestimonythatelectionworkershadno time
totake notesorgetcontactinformationfromvoterswholeft.Someworkers
expressed concernthat voterswouldhaveresentedtheprivacy intrusionifsuch
questions had been asked. Q

OneDWQwitnesstestifiedthatinhiseffortto voteheeventuallywenttofour
locationsbeforehe finallyfoundonewith functioningmachinesand reasonable
lines.Atonepollinglocationtheofficialsestimatedthewaittimewouldbe
‘ninetyminutes.
One witness testified in response to Craft's cross-question (“explain indetail how
‘youknow”thatvoterswho leftdidnotvoteelsewhere): “There wereatleasttwo
nearby locations that also ranoutofballot paper, accordingtovoters who

arrivedatmy pollinglocation,andmypollinglocationwasthesecondor third
stopforsometryingtovote.Basedonthisinformation,I believesome [voters]
likelydidnotcasta vote [elsewhere]. Additionally, several voterswhowerein

line'by 7:00p.m.leftthelinebeforeballotpaperwasprovided (~ 9:05 p.m)and
afterpollshad closed [so]thesepeoplewerenot abletocast aballot.”Another
‘witnesstestified: “Theyleft.Several womenstated theyneededtogocarefor
children,preparediner.Othersgot tired ofwaitinganddidnotwant to go
elsewhere.”
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Fromtheevidence,thecourtfindsthat becauseofpapershortages 2600voters who
triedtovoteat theirpollingplaceofchoiceleftwithoutvoting.Thesenumbers
donotinclude voters discouragedbylong lineswhovotedelsewheredueto
machinemalfunctions otpaperjams,whichwere notcausedbyEAQdecisions.
Amoredifficultquestionishowmanyofthesecivic-minded people voted
somewhere elsethatday.The Official Resultsshowthat43.54%ofHares
County's2,543,162registered votersvotedin the November 8 election(earlyby
‘mail, earlyinperson, andinpersononElection Day). Allofthesefrustrated,
‘waitingvoterswerepartofthat43.54%—theywerethecivic-iindedwhohad
‘shown upinpersontovote,andwemightexpectthemtobe persistent andgoto
anotherpolling location.Ateachpolling placesignswereposted showingthe
fournearestpollinglocations(DX-12). Fromcommonexperiencewecaninfer
thatsome of theseoutersundoubtedly gave up whentheysawlong linesatthe
nextlocation(s)theywentto.Somehadbudgeted timeforvoting,butnot
enoughtimefor going to asecondorthirdlocation.Somehadexcess
discretionary timeforvoting, andforwaiting;othershad placestogo,tasksto.
do, appointmentsorjobswheretheywereexpected.Someundoubtedlythought,
Myvotewon'tmakea differenceinthis huge city. But tried.I'm leaving. Others
‘plannedtocomebackandvotelaterbutneverfollowed through.
Giventhestateofthe evidence,the courtestimatesthatbetween250and850
voterswholeftthefirstpolling placedid not vote elsewherebecauseofthe
EAO'sballotpaper decision, whichwasboth illegal(afailuretofollowthelaw)
andamistake.
Decisions.

‘The courtfindsthattheEAOdid notmake a goodfaith efforttocomplywith
section 51.005(a).

‘The court holdsthatsection 51.005 required the EAOtotryto dotwothingsin
apportioningballotpaper.First, estimate 2022needforareasofthecounty (the.
782countywidepolling locations)based onpastprovenneedatthelast
comparable election (2018), which would show 2018 turnout in areas of the

*Section43.007(0): “Each countywidepolling placemustpost a noticeofthefour
nearestcountywide polling place locations by driving distance.”
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‘countywherepeoplelive (precincts). Second, oversupply rather than
undersupply,by25%. Thesetwostatutory requirements areclear,andtheywere
consciouslydisobeyed.TheEAC ballot paperdecisiontoignoresection 51.005
‘wasboth“illegal conduct”and amistake.
‘The courtestimatesthatbetween250and850votersleftanddidnot vote
elsewhereonElection Day. Pursuanttosection221.012(b) (quoted aboveonpage
3),theseruumberswillbetaken into accountinsectionsXIandXIIbelowas part
ofthecourtsdecision whether itcanorcannot “ascertainthetrueotitcomeofthe

for”

IL VOTING INHARRISCOUNTYBYOUT-OF-COUNTYRESIDENTS.

A. THELAW.
Avotermustresidein acountyto voteinthatcounty.Thevotermustalsobe.

registeredto vote. Election judgesarerequiredtoaskeachin-person voterifthe
addressshownontheofficialvoterrollis stllthe voter's currentaddress. Voters
‘whoanswer “no” are requiredtosign aStatementofResidence (“SOR”)

©ElectionCode §63.0011 (“StatementofResidence”):
(@) Before avotermaybeaccepted for voting,an election officer shall askthe voterif
thevoter'sresidenceaddresson the precinctlistofregisteredvotersis current
andwhetherthevoterhaschangedresidencewithin[Harris]county....

(5) Ifthevoter'sresidence addressis notcurrentbecausethevoterhaschanged
residencewithin [Harri] county, the voter may vote,if otherwise eligible, in
hisoldprecinct] ithevoterresidesin[Harris] countyand,ifapplicable:

(©)Beforebeing acceptedforvoting,thevotermustexecuteandsubmit fo an
election officer a statement[SOR]including:

(1)'a statementthatthevoter satisfies the applicable residence requirements
prescribedbySubsection(b) i. tillresidesinHarris County);
(@)all ofthe informationthata person mustincludeinanaplication to register
tovoteunderSection13.002;and
(3)thedate the statement s submitted totheelection officer.

(c1)Thestatement theSOR]describedby Subsection (¢) mustinclude a field for
the voter toenter the voter's currentcountyofresidence. emphasisadded).
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Lunceford pointsoutthatvoteswerecastbypersonswhodidnotresidein
Harris County. Shefocuseson: (i)votesby out-of-county residents whose SORs
showontheirface aresidenceotherthanHarrisCounty;and(i)votes supported.
byincompleteSORs, whichfailedtogiveanyinformation aboutresidence,andfor
thevastmajorityofthesethevotersthemselvesomittedevery bitof information
‘excepttheir names.

Atpolling locations,the electionofficialsare supposedto makesurethat SORs
arecorrect and complete.SORsarefilled outwhenthe votersignsinandthe
ElectionJudge has asked,Doyou still liv at this address, and voterhas said No.

(LatertheEAOregistrarusesSORsto updatethevoter registration records?)
‘Voters whosaythey liveina differentcountyare noteligibletovote aregular
HarrisCounty ballot(whichhascountywide and district-based elections, in
additiontothestatewide ones).

B. PROOF OF RESIDENCEAT POLLINGPLACE(FROM VOTERS)AND AT TRIAL
(EXTRINSICEVIDENCE).

Thereisa distinctionbetweenreceiving additionalevidenceofresidenceatthe
polling location and additional evidenceat rial.
Residence informationfromvotersatthepolling location.At the polling location:

theinformationis handurittenonytheSORbythevoter;theelectionofficalisnot
‘expected toinquirebeyondtheSOR,althoughan official whohasthetimeand
theinclinationcouldcertainlychoosetodiscussresidencebrieflywiththe voter.
AnSORisfilledoutonlybecausethevoterhasjustreplied,inresponsetothe
electionjudge's inquiry, “I don't live there anymore.”Atthe poling place,
electionjudgesareto assesstheresidenceinformation shownon the SOR.Ifthe
SORshowsthatthevoterresidesoutsideHarris County,the voter canvoteonly
aprovisional ballot.
Extrinsicevidenceofresidenceattrial. Inanelection contesttri,the partiesmay
litigateavoterstrueresidencewithevidence. Whenthishappens,thetrialjudge

ElectionCode§15.022 (2) states:“Theregistrarshallmaketheappropriate corrections
intheregistration records... 4) aferreceiptof a voter's statementofresidence:
executedunderSection 63.0011.”
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willdecide whetheranSORdidordidnotspeakthetruthaboutavoter's
residence?
C. Drcisions.

. Out-of-CountyVoters. TheSOR signedby966votersshowontheirface,inthe
voter's handuriting, thatthe votersresidedoutsideHarrisCounty.SOR atesup-
posedtobecheckedatthepollsby electionjudges;theyarenotvettedbythe
EarlyVote Ballot Board.”
Forcountywideelections,these966were illegal voteswithin themeaningof
section 221.008andshouldnothavebeen counted.
‘SORsincomplete.Thecourtalsofindsthat270SOR werefilledoutbythevoter
soincompletely—withtheboxesforformerresidenceandcurrentresidence
totally blank—that itwas rot lawfultoapprove themand theyshouldnothave
‘been counted.A Statementof Residericemuststatetheresidence.

©InAlvarezv. Espinoza, 844 S.W.2d238 (Tex.App—SanAntonio 1992,no pet) (en ban),
forexample,theparties presented evidenceat trial concerningthetrueresidenceofnine
Voters.Thetrialcourt foundthat llnin residedin Commissioners CourtPrecinct3, the
areacoveredintheFrioCountyelection contest, Theappellatecous examined the evid-
enceandheld that six of these voters, as amatter of aw did not livewithinPrecinct3.
1d.at 24748.

Craft's lawyers cited State. Wilson, 490 S.W.3d610(Tex.App.— Houston [14th
Dist]2016, nopet),an appeal from a jury tial about whether Wilson'sresidencewas
‘withinthe boundariescoveredby a schoo trustee election.Thecaptioned election
contest is notaboutwhetheronecandidateresidedinHarrisCounty,and Luncefordwas
notrequiredtopresentextrinsicevidenceofvoterresidencesincourtinstead relying on
theSORs.
+The EVBB.TheEarly VoteBallot BoardinHarrisCountyconsistsoftwelveDemocrats
andtwelée Republicans.Eachmember isrecommendedtoCommissionersCourtbythe
persorsswhochairthe twomajorpoliticalparties,TheEVBB's dutiesaretoreview
ApplicationsforProvisional Ballots (PBA), Ballots by Mail (BBMs), and Statements of
Residence (SORS) for completenessand registration information. Theyworkin teams of
two,oneDemocratandone Republican. The evidence showed thatthese membersof
differentparties workedtogetheramicablyand professionallyduringtheNovember8
election's two-week earlyvotingperiod,onElection Day,and afterward.
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TIL PROVISIONAL BALLOTS.
Lunceford contends that several Provisional BallotAffidavits (“PBAS”) were
improperly approved for voting. The Secretary of State's PBA form summarizes
several statutory “Reasons for Voting Provisionally.”®

1. Voter failed to present acceptable photo identification or an alternate
form of identification with an executed Reasonable Impediment
Declaration;

2. Voterisnotonlistofregisteredvoters;
3. Voternotonlist,votesin another precinct.[This wouldrotapplybecause

‘Harris County votes at countywide polling locations, not at individual
precincts.)

4. Voterisonlistofpersonswhoreceivedmailballotsandhas notsurren-
deredthemal ballotor presented anoticeofimproperdelivery;and

5. Voter votedafter7:00p.m.duetocourt order.[Provisionalballotsfrom
7:00to 8:00 pm.onelection daypursuanttocourtorderarediscussedin
section VIII below on page 22.]

Already votedbymail? Mostofthe challengedPBAsinthiscaselist reason 4
above for voting provisionally (that the voter appears to have already voted by

mail). Theseare voterswhoshoweduptovote i personandwereadvisedthat a
‘mailballot wasearliersenttothem.In-personvoters whosaytheydidnotreceive
themailballot, orreceiveditbutdidn't oteitandmailit in, mustsign a PBAand

Section 65.054(AcceptingProvisional Ballo provides:
(2) The early voting ballot board [EVBB] shall examine each [provisional
ballot affidavit] and determine whether to accept the provisional ballot of
thevoter...
5)Aprovisionalballot shall be accepted f the board determines tha: 1)
from the information in the affidavit o contained in public records, the
personiseligible ovoteintheelectionandhas notpreviouslyvotedin that
election; and] (2) the person... meets the identification requirements of
Section 63.001 (b) [photo identification, or an approved substitute plus a
Reasonable Impediment Declaration form]... (emphasis added)
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vote aprovisionalballot.TheEVBBwill atercheck therecordsandverify
‘whetherthein-person voterdidordidnot votebymailearlier.InHarrisCounty
theEVBB'sworkcontinuesforseveral daysafterElectionDay.
Foreachoftheseformssingledoutforscrutiny,theMailSupervisor (an
employeeofthe EAO) hassignedandchecked aboxthatthe mail-inballotwas
“notreturned.”ThismeanstheEAOhascheckedthe recordsandconfirmedthat
thevoterdidnotmarkandreturn themail ballot,Thisis avalidreason fortheEVE
to acceptthe voter'sprovisionalin-personballot.
Signaturesonthese PBASbytheMail Supervisorandthe EVBBshowthatthey
concluded thatthesevotershadnotvotedearlierbymail. Concerningthese
PBAS,thecourtisnotpersuadedthattheseofficialserredinreaching those:
conclusions. Tostateitdifferently,thecourtacceptsthedecisionsoftheMail
SupervisorandtheEVBBthat approvedthese PBAS:
ItssignificantthatonthesePBAsthereisnoissueofwhether thevoterslacked
‘photoidentification—theelectionjudgesdid ofcheck a boxconcerning lack of
‘properphoto identification.
Otherboxes notchecked.OtherboxesonsomePBAformswerenotcheckedor
not filledoutproperly.

+SomeElectionJudgessignedthePBA butdidnot date it.

«Somevoterswrotetheif addressinthewrongbox.
Someofthesevotersdidnotsigntheyes-or-nocitizenshipbox.

‘The courthasassessedtheseforgenuineness.OnthesePBAstheboxesforthe
voterregistration numberandprecinctnumberare filledin.Atthepolling
Iocation the election judges saw these registered voters face-to-face. The EVEB
‘acceptedthem,andthecourthas decided nottooverruletheboardanddisallow
thesevotes,Thecourt concludesthatthese omissionsdonotjustify nullifying
theseprovisionalballotsasillegal.

. UnisignedPBAs.Thecourtdoesnot approvethePBASthatthe voterdidnotsign
(6),ortheElection Judgedidnotsign (22),orthe EVBBdidnotsign (15).These43
PBAswerenotlawfullyapproved,andthevotessupportedbythemshould not
havebeen counted.
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IV.MAIL BALLOTS.

Luncefordcontendsthatseveralmailedballotswerecounted,in violationofthe

electioncode,even thoughtheylackedcode-requiredsignaturesorwerenot
timely mailedortimely received.
‘Thecode specifiesseveralstepsforvotingbymail.Thevoter: (i) mustask for a
‘mailballotin asignedwriting,(ii) must have astatutory reason (age;disability,
‘willbe outofcounty,in jail),and(iii) mustreturnthemarkedballotintimeand.
‘withpropersignatures (onboththe application andthe envelope).(There arealso
‘explicitlimits onwhomayassistthevoterinmarkingtheballotandmailingit.)

Formailballotstobelawfully counted, theelectioncode specifiestworequire
‘mentsthatareat issueinthiscase—timelinessandmatching signatures.

Timeliness.Thecoderequiresthatmailballotsbetimely mailedandtimely
‘received. Thecarrier envelopemustbepostmarkedby 7:00p.m.onelectionday
andtheenvelope with the ballot mustbe receivedby5:00 p.m.onthenextday
(November9forthiselection).

Matchingsignatures.Thecoderequires thevoter'ssignature(1)onthe
applicationfor amailballotand(2)on the carrierenvelopein which theballot
markedbythevoterismailed backtothe EAO.Asthecourtsaidin Alvarezv.

Espinoza,844S.W.2d at 245, “Thelawplaces the burdenonthose whovote early
‘bymail to signboththe applicationandthe [carrier] envelope with signatures.
thatmatch.” S$

1!Section 86.007(DeadlineforReturningMarkedBallot):
(2) [ExceptforballotsmailedfromoutsidetheUS,] a markedballotvotedbymail
mustariv attheaddresson thecarrerenvelope:

(2)beforethetimethe pollsarerequiredtocloseonelectionday;or
2) notlater than'5 p.m.onthedayafterelection day if the carier envelopewas
{mailedand postmarked]not later than 7p.m. atthelocation oftheelectionon

election day...
(©) Amarkedballot that snot timely returedmaynotbecourte...(emphasis
added)
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‘The earlyvoteclerk,aftercheckingthecarrierenvelopefor timeliness, putsitina
jacketenvelopealong withthe voter's applicationforthemailballot, and sendsthe
jacket envelopetotheEVBBforits review?TheEVBB reviewsmail ballots for
twosignatures—the signatureontheapplicationandthe signatureonthecarrier
envelope.In addition,the EVBB “may”compareeither orbothsignatureswith a
thirdsignature—the voter’ signature onfile with the registrar.

12 Section 87.041. ACCEPTING VOTER.
(2) Theearlyvoting ballotboardshallopen each jacket envelopeforaneazly
‘votingballotvotedbymailanddetermine whethertoacceptthevoter'sballot.
(5) Aballotmaybeacceptedonly if:

(1)thecarrierenvelope certificateisproperlyexecuted; [and]
(2) neitherthevoter'ssignatureontheballotapplicationnor thesignatureon

thecarrierenvelopecertificateisdetermined tohavebeenexecutedby aperson
otherthanthevoter,unlesssignedby awithess; ...

(d) Aballotshal be ejectedifanyrequirementprescribedby Subsection (5)is not
satisfied. Inthatcase, theboardshall indicatetherejection byentering rejected”
onthecarrer envelope and on the corresponding jacket envelope.
(61)... Theboardshallcompare signaturesinmaking adeterminationunder

Subsection B))
(e) Inmakingthe determinationunderSubsection(5)(2), todeterminewhetherthe

signaturesarethoseofthevoter,theboardmyalsocomparethesignatureswith
anyknown signatureo the voteronfilewiththecounty clkorvoter
registrar... emphasis added)

Votermistakesonmailballotsmaybecured.If theearlyvotingclerkreceives a
‘mailed ballotthatlacksarequiredsignature orisotherwisedefective, theclerk may: ()
‘mailtheBBMbacktothevoterforcorrection; (i)telephoneandinformthevoterofthe
righttocancelthe mailballotandvote isperson;o (i)telephoneandsuggestthat the
voter maycome to the registrar’ offce and correctthe omission. Section 86.011 (“Action
byClerkonReturnof Ballot”) says:

... (@)Notwithstandinganyotherprovisionsof thiscode, i theclerkreceives 2
timely carrier envelope that does not fully comply with the applicable: |

requirements... i]the clerkmaydeliverthe carier envelopeinperson orbymail
tothevoterandmayreceive beforethedeadline,thecorrectedcarierenvelapefrom

9

Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



Asstatedearlier (footnote9)the EVBBis abipartisanboardwithequalnumbers
ofDemocrats and Republicans whose names were suggested to Commissioners
Courtbyeach party'schair.The EVBBworksin teamsoftwo (alwaysone
Democrat and one Republican per team). The EVBB is given considerable
discretion.
‘Thecourtfindsthatthirty-sixmailed ballotslacked arequired signature,andan
additional nine ballots were not timely mailed. PX-11 & PX-12. These forty-five
mailed ballots do rot satisfy the code’s mandatory provisions, and therefore it
was not lawful to count them.

'V.. PHOTO IDENTIFICATION.
‘The electioncodesays electionjudges shallmaketyéoinquiriesofeveryin-person
‘voter.Election Judgesaretoask: (i) whethertheaddressshownonthe voter list
is still the voter's current address'® and (i) whether thevoterhas photo
identification.
Acceptable photo identification. The code specifies that each in-person voter
must show: Q

the voter, or [i] the clerkmay notify the voter of thedefectby telephone and advise
the voterthatthevotermaycometothe clerk's office inpersontocorrectthedefect
or cancel thevoter's applicationto votebymailand voteon election day.Ifthe
procedures authorized by this subsection are used, they must be applied
uniformly to allcarrierenvelopescoveredby this subsection... (emphasis added)
“The law presumes that the board [EVBB] acted properly inrejectingand accepting

ballots; to overcome this presumption,a challenger must show by clear and satisfactory
evidencethattheboarderred.” Alvarez 0. Espinoza,844 SW.2dat 844.

Section 63,0011(s) (“Before a voter may be accepted for voting, an election officer shall
askthevoter ifthevoter'sresidenceaddress [onthelst] iscurrentandwhetherthe
‘voter has changed residence withinthe county”) (emphasis added).
Section 63.001(b) (“.... on offering to vote, a voter must present to an election officer at
the polling place: (1) one form ofphoto identification listed in Section 63.0101) or (2)
[an acceptable substitute plus a reasonable impediment declaration]” (emphasis added)
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(1) an approved photo IDV or
(2)anapproved substituteandan approved reasonfor nothaving a photoID.

‘The approved substitute may be a utility bill bark statement, government check,
‘paycheck,bisthcertificate, or avoterregistration cardorother government
document, The approved reason may be lack of transportation, disability or

illness,workschedule,familyresponsibilities,IDis lostorstolen,orapplication
for photo ID ispending
RIDs. Avoterwhodoesnothave alistedtypeof photo identificationisaskedto
sign aReasonableImpedimentDeclaration.RIDformshavebeendesignedand
approved by theTexasSecretary of State.
‘The electionofficial at thepolling locationmaycheck aboxforoneofsixalternate:
Kindsof identification without photo.
RIDformsletthe votercheckoneof severalboxeslistingthe reason(s)whythe
‘voter hasnotgottenanapprovedformofphotoidentification.
Flexibility onnameandaddressmatches.Thevoter'snamemustbeonthe
officalrollofregisteredvoters.Butthename onthe substitute documentreed
not“match exactlywiththename 6 the voterlist"iftheyare “substantially
similar.” The election official cannotrejectthesubstitute document solely
becauseitsaddress “doesnotmatchtheaddressonthelitof registeredvoters.”
Incomplete RID. Lunceford challenges 532 votes because the RIDs supporting

themwere not completely ledou.ThechallengedRIDslack oneormoreofthe
following: a reason for not having a photo ID, a lawful ID substitute (e.g,
‘paycheck, utility bill, voter registration card), voter signature, election judge

Section63.001(6)(1) (requiring photo ID); § 630101(a) (sting acceptable photo IDs).
An expired photo ID-cardisacceptableforvoters70andolderandisacceptableforvoters
69ndyoungerif the ID-cardhasbeenexpired foronlyfouryears o less.
Section 63.001(5)2) (allowing substitutes for photo ID); § 63.0101(b) (listing acceptable.
‘Photo ID substitutes)
Section 63.001() (listing acceptable reasons fornothaving photo ID).
Section 63001 (0) & (c1).
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signature (thejudgeissupposedto placethevoterunderoath),orVoterID
number.

‘Theevidenceshowsthatover347,000 votersvotedinperson onElectionDay,
‘and that532of themdid otsatisfyoneormoreoftheelection code’s
requirements,summarizedabove:bring a photoIDorbring a substitute
documentandcheck a boxshowingwhytheyhavenotgotten a photoID.The
reasonsfor not havinganIDincludefamilyresponsibilities, disabilityorillness,
work schedule,applicationpending,lackoftransportation, orIDlostorstolen.

Itisworth notingthatpersonswhohavenophotoID maysatisfythis statute by
simplybringing their voter registration card, which sufficesassubstitute proof

forthephotoIDifthereisanapproved reason forrothaving aphotoID.
ARIDisthevoter's chancetocomplywiththe code/sefforttomakesurethat
‘voterscan demonstratewhotheyarewith documents.Thecourt concludesthat
380ofthe532challengedRIDsaresolackingifthe statutory information that
theyareimproper,andvotescastbythese350votersshouldnothavebeen
counted.

VI ERRONEOUSINSTRUCTIONSTO THESIGNATURE VERIFICATION
COMMITTEE.
AmemberoftheSignatureVerification Committee (SVC)testifiedthatwhen
early voting began,anEAQstaffertold the SVCnottocompareBallotbyMail
(BBM) aplication signatiuresorenvelope signatures withthe voter's signatureon

Jilwiththe electionsoffice.(Thisadvicewasflatly wrong;the SVCmaybutisrot
requiredtocomparethevoter'sapplication signature andenvelopesignaturewith
the voter'ssignatureofficiallyon file. Seefootnote12on page 16 above quoting
section 87.041).TwootherSVCmembers testifiedtheydidnothear the EAQ

staffermake this remark.
‘The courtfindsthattheremarkwasmade,theerroneousadvicewasindeed
given,and itwas obeyedfortwo hoursbeforetheEAOcorrected it.

Section63.0101: “(5) Thefollowing documentationis acceptableasproofof identifica-
tionunderthischapter (1) a goverment documentthatshowsthenameand address of
thevoter, includingtheoter’s voter registration certificate” (emphasis added)
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‘ThisincidentshowseithercarelessnessorignorancebytheEAOaboutthe SVC's
authorityto exercise itsstatutorydiscretion concerninganimportant safeguard

for BBMs.Buttheerroneousinstructionaffected only afewvotes;thewitness
estimatedthattheSVC found that approximately1%oftheapplicationor
envelope signatures did notmatchthe signatureon file.Shealso estimated that
700BBMswereapprovedduring thefirsttwohourswhilethe SVC operated
underthe incorrectinstructions. Thecourtconcludesthatsevenimproper BEMs
slippedbyunexaminedandshouldnothavebeen counted.

VIL LAST-MINUTEEAOINSTRUCTIONS FORBALLOTSTHATWOULDN'TSCAN.
‘The printed ballot wastwo legal-sizepagesforeach voter. During bothearly
votingandelection-dayvoting,therewere timeswhenthescanningmachines
‘would not acceptpagetwoof a voter's ballot.
'HCEA Manual.Forthissituationthe2022-2023HarrisCounty instruction
‘manual advised [PX-16, page 115]thatthesecond ballotpageshouldbe

rescannedfour differentways2Ifthere-scanningwasstillunsuccessful,the
secondpage wouldbeputinto theEmergencySlot[aka the“Emergency

Chute"].Suchunscannedpageswouldlaterbe processedandcountedby
Central Count,abipartisan body (two RepublicansandtwoDemocrats) witha
‘higher-quality scannerthatmightbeabletoscanandcountthetroublesome
second pages.If Central Count could notsuccessfullyre-scan a page two, it
‘wouldmanuallyinputthevotesshownonthatunscannedpageintotheofficial
vote count.
EAO's last-minate changeforthepage-two problem. A short time before:
November 8,afterelection workershadbeen trained, theEAOemailednew

instructions:Ifany pagetwowas illegibleas opposedtolegiblebut unscannable,the
Votershouldvoteagain, butscan onlythenewpagetwoandspoilthenewpage
one(becausetheoriginalpageonehadalreadybeenscannedandrecorded).

Themanualsadtoscan eachdifficultpage 2byinsertingittp irst withprint down
and thenwithprintup,and thenby insertingitbottomfirstwithprint downand then
withprint up.
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Newpagetwo wouldbeputintothe EmergencyChuteforprocessinglaterby
CentralCount.
Luncefordcontendsthisnewprocedurewastoocomplexforsuch alast-minute:
change, andthatasizeablenumberofnewfirst ballotpagesweremistakenly
scanned asecondtime aftertheoriginalfirstpageshadbeenscannedand
recorded.The Luncefordvs Craft racewasonpageoneofthe printedballotsand
thereforemayhavereceived double-votesifpage onewasindeedcounted kwice
‘becauseofthe scanningproblemandthelast-minuteinstructions:
‘Thecourthasconcluded thateven ifthelast-minuteinstructionswerea
“mistake”withinsection221.003,theevidence doesnotconvincinglyshowextra
‘countingofpageoneraces.
‘The official electionresults(PX-2) showasteady drop-offfromvotesatthetop of
theballottovotestowardthebottom, adrop-offthatwouldlook normaltoone
‘whohasbeen observing Texaselectionsforseveraldecades.Asvoterswade
through alongurbanballot—starting withfederal races, movingthentothe
statewideraces, BoardofEducation,membersoftheStateSenateand House,
appellatecourts,District Courts,County Courts-at-Law, andProbateCourts—it

iscommontoseeasteadydrop-off(ie. reducedvoting)in down-ballotjudicial
races,ThiswastruefortheNovember2022down-ballotjudicial racesinHarris
County.
Inthis election,one down¢ballotracestood out:the high-profilepage-twocontest
forCounty Judge (Alexandra MealervsLinaHidalgo)showed slightly more
tumout than evensore page-oneraces like theTexasSupremeCourt.This
suggeststherewasnolargedouble-votingofpageone.
‘ThecourtconcludesthattheEA'sperhapsunwiselast-minutedecision about
‘handlingscanning problemswascertainlynot illegalanddoesnotqualify as a
“mistake” withinthemeaningof§221.003,Thecourtalso concludes the ast-
‘minutescanningchangedidnotcause asignificantdifferenceinpage-onevotes
comparedto page-twovotes because the drop-offwastypicalfor down-ballot
judicial races.
‘The courthasassessed thetestimonyabouttheCast Vote Recordsandcompared
ittotheevidenceofthe canvassed finalresults. Theevidenceofapagetwo.
drop-offin votes, possibly causedbyscanning confusion,isnotpersuasive
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enoughtobeclearandconvincing,Theargumentthat there weremorepageone
votesthanpagetwovotes,causingdouble votesinthe 189%,isrespectfully
denied.

‘VIL COURT-ORDERED EXTENSIONOFCOUNTYWIDE VOTING UNTIL 8:00 P.M.
Lunceford contends that Administrator Tatum made a “mistake”withinthe
‘meaningofsection 221.003 whenheagreed on Election Dayto aTemporary
Restraining Order[TRO]thatextendedthevotingperiodcountywidefrom7:00
pmto800 pm.

‘Thiscourtholdsthatagreeing totheextensionwas otillegal. Butthecourt
sustains Lunceford'scontentionthatagreeingtotheTROwas amistake withinthe
‘meaningofsection221.003.Thecoutalsoexpresses tsdeep concern aboutthe
‘waythe TROwassoughtand obtained.
Section 221.003 says:

(a) The tribunalhearinganelection contestshall attempt toascertain
‘whethertheoutcome of thecontestedelection,asshowninthefinal
canvass,is notthetrueoutcomebecause:...
(2)anelection officerorother person officially involvedinthe
administrationoftheelection: ...
(C)engagedin... illegal conduct ormade amistake.

A. Background.

On November 8severalpollinglocationsopenedlate,someofthemseveral
hourslate. Othersexperiencedmachinemalfunctions. Voterswaitedhelplessly
inline,sometimesfortwohours. :
At401 p.m.theTexasOrganizingProjectfiled suitagainstHarrisCounty
CommissionersCourtanditsEAO,seekinganorder extending pollclosures
beyond 7:00 p.m.tocompensateforthetime lostby votersdue totwelve late
openingpolsthat morning,PlaintiffTexas Organizing Projectwasrepresented
bythreelawyersfromtheTexas CivilRightsprojectandthree additionallawyers
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fromthe ACLUofTexas. Defendants EAOandHarrisCounty Commissioners
CourtwererepresentedbytwolawyersfromtheCounty Attorney's office.
Significantly, nooneelsehadbeengiven eventelephone noticethatthe plaintiffs
‘wouldbeaskingthecourttoextend voting countywideforall 762 voting
locations.The ancillaryjudgefortheHarrisCounty DistrictCourtsbegana TRO
hearingat5:06 p.m.

(1) Friendly hearing, The plaintiffs sought—andfoughtfor—a friendly
hearing(ahearing withoutanyonetoopposeitsrequests): They triedto
‘excludeanyotherinterestedpersons whomight opposetheirTROrequest
or provide adifferentpointofview.
(2)Ballot paper. Whenthe discussionturedtoballot paper,the EAOwas
notcandidwiththe trialjudge whenshetriedtolearn whethertherewould
be adequate ballot paper for al the polling locations.

B. Theattempttostructureafriendly; uncontestedTROhearing,and
the lackofcandoraboutballotpaper.

‘The ancillary courtconvened aZootnhearingandheardannouncementsfrom
thelawyersfortheplaintiffandthetwo defendants. Andy Taylor,theattorney
forthe Harris CountyRepublicanParty[ICRP]anditschair,Cindy Siegel,had
learnedaboutthehearing.Heasked permission tospeakandtointervene:

‘THECOURT:Any objection ...2
Mr. Miza(Texas CivilRightsProjectattomey representing theTexas
OrganizingProject): Yes,weobject othe intervention... Webelievethey
arenot apartytothecase.They don't —thisisanissue withregardto
voters. +.
“THE COURT: Mr. Taylor,talktomemore about whyyoubelieveMs.
SiegelandtheRepublican Party needs tointervene in thislawsuit at this
time.

In the dialogsummarizedonpages23.28below, allemphasishasbeen added.
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MR. TAYLOR:[Youaregoingtobeasked]toextendthevotingtimepast
7:00 pan.
THECourt:Correct.
MR. TAYLOR:... [TJhe Harris CountyRepublicanParty[HCRP]has
‘multiplecandidateson theballt.....wehave averysignificantinterest...
becausewhatyou're goingto decidecanimpacttheracesthatareonthe

THECOURT:... I'm stilltryingto figure outwhythiswouldfnanyway
affectyour clientscertainlyatthis juncture. If in factgranted,it wouldbe
applicabletoallthepolls nomatterwhatlocationthey're in.

MR.TAYLOR:..[T]his numberisgrowing - -but I'mawareof 19 polling
Tocations thathavenoballots.They'seout ofballot paper.[Tayloroffered
toemailtheCourt alst]Thosehappentobeinwhatarepolitically
referredtoasRepublicanstrongholds.

Moments later, Nickolas Spencer,attorney forthe Harris County Democratic
Paty[HICDP},appearedandsaid,“T1l bemakingsimilarargumentsto Mr.
Taylor.”Hethenexpressedconcernthatpoll workersandpollwatchersmight
needtomakepersonalarrangemeitsforanextended workday.
‘The courtaskedagain ifthere wasobjectionto participationbythetwolocal
‘politicalparties.

Ms. BeLER (Texas CivilRightsProjectattorney representing TOP): Yes,
weobjecttoboth. , + The partiesdon'thavestandingto intervene here. This
disputeisbetpieentheCountyandthe voters,.... Totbetweenthevoters
andtheparties.IfMr.Taylor has concernsabouttheirvoters,heshould file
isounlawsuitsandrequest hisoun elif. That hasnothingtodo withour

suit, Ithas robearingonoursuit...Thisdispute is betweenthevoters
andHarrisCountyandthenameddefendantshere.It isnotbetweenthe
Votersandtheparties.
THECOURT...Sincewehavebothparties[theRsandtheDs]present
andboth parties re in agreement forthe most part about whatever interests
theymayhaveinthissuit, amgoingtograntthe intervention for[both
parties]
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[ThecourtgaveplaintiffTexas Organizing Projecttimetoarrangeforlive
witnessestotestify.Thediscussion thenturnedtowhethertokeeptothepolls
‘openlongerandwhetherallpolls wouldhaveballot paper.Thisissignificant
‘becausetheelection codemandates thatif acourtorders anycountywidepolling
placetoremainopenpastthe 7:00p.m.closing time, it mustkeep allpolling
places openforthesamelengthoftime Butifapolling locationhasno ballot
‘paper, it can hardly be said to be “open."]
ATTORNEYFORPLAINTIFFTexasOrganizingProject... [Multiple
‘pollinglocationsinHarris Countydidnot openon time thismorning,...
[One]did't openforthree hoursthismorning. Defendant'sfailureto
‘open thesepolling locationsontimewillinjureplaintiff's membersand
othervotersbyburdeningtheirfundamental right fo vote...Ifthe:
pollinglocationhoursare notextended, theywillbedisenfranchised...

COUNTY ATTORNEY (REPRESENTINGTHEEAO): ... [W]ewouldn'thave
anyoppositiontothereliefsoughtifitslimitedtoone hourandmy
client,especiallythe Elections Administrator,whoisreallythe proper
targetofthislawsuit,isable fo comply with thatandtoensure thatthe
‘pollsremainopenforane extrahour.
THECOURT: You'rereferringtoMr. Tatum.Heisable?
COUNTY ATTORNEY;Hei abl.

MR. SPENCER(HCDP):Wewouldagreewithextending it tooneextrahour
+. Wewouldprefer...twohours...
MR.TAYLOR (HCRP): We are opposed. We'oe been monitoring the situation
alldaylongwithourpeoplethatareontheground [and|]thereare at
least 19pollinglocationsthat have nopaper. 1f youextendthetimeto vote,
howarethose19locations goingtoeffectuate acitizen'sright tovote:
‘withoutanypaper?...Itwouldbe... adisenfranchisementtoallow
‘someofthepolling placesto voteandothersnot,and that'swhatthe

Section 43.007(p) says:“If a coust ordersanycountywidepolling place to remainopen
after? p.m.allcountywidepolling placeslocatedin thatcountyshall remainopenfor
thelengthof ime requiredin thecourt order.”
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Election Code says. If you're going to extend polling, you can't do it
‘piecemeal. You've gottodo itcountywide....
THECourT: [AJll Ineedtodo isperhapsincludeanorderto Harris
Countytodeliverthe additionalsufficientballots and suppliesthatare

CountyAttorney:Withrespecttothelocationsthataremissingpaper,
the BA'soffice iscurrently replenishingallthoselocations... Is mottrue
thattherearecurrently 19locations withoutpaper. It is 10. Asweget
‘updatesonthelocationsthatdon't havepaper,we'resending peopleout
theretoreplenish.TheEA'sofficismakingsurethateverypollinglocationis
abletoaperate.

[Thecourt heard testimonyaboutthelatepollopeningsthat moming|
TH COURT: Basedonthe testimony that I'veheard, I amgoingtogrant
theTROandextendthe pollsspecifically for those 12locations which,of
‘course,meansforalltheHarris Countypoll,until 8:00 o'clock... Iwant
toknow logistically how thisisgingtowork.
COUNTY ATTORNEY:The office hasbeen respondingto anyreportof
paperballots runningout.Thelatest update Ihaveisthattherearetwo
locations—andthiswasabout20minutesago—therewereonlytwo
Tocationsthatwereoutofpaperandtheywereintheprocessofbeing

THE COURT: ... wn tomakesurethat it's actuallypossibletogetthe
suppliestothesepols. 1's goingon6:00o'clock.You're tellingmethatis
possible?
COUNTY ATTORNEY:My understandingi, yes.
MRTAYLOR:Ourinformation isthatthereareatleas 19locationsthatdon't
havepaperas I'mspeaking....
THeCOURT:.... I dowanttomakesurethatweareclear aboutthe
suppliesand... deliver thematerials...
COUNTYATTORNEY:So thefolksareoutdeliveringthepaperto—T'm just
talkingaboutthepaperballots... fo allthelocationsthatcurrentlyneed
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them. Tmstilltryingtoget a inaltallyonthis. I¢s ot19...Andwhat I
‘wouldaskisifwe're in asituation where we'regoing to runout of
ballotsandwecan'tcomplywiththeorder,we'reabletocome back
beforethis Court... obviously I dortwanttobein a positionwheremy
client cartcomplywiththetermsoftheorder. Hopefully thatsrot
goingtobean issue. We don't anticipateit willbe, butyounever know.
THECourt:Okay.All ight. I'msigningoffontheorder.

‘TheTROwassignedandthe hearing endedat6:03,TheEAOhad promisedto
getpaper topollinglocationsduringrushhour.
At7:49thecourtreconvenedandannouncedthattheAttomeyGeneral'soffice:
had filed a motiontodissolvetheTRO.Thelawyerfor theAttorneyGeneral
arguedtherewasnoreasontoextend voting hoursbecausevoterscouldgoto
theother770 voting locations.Shethenobserved thattheTROwassought
“withoutprovidingany notice to the Stateso thatwewouldhavethe
opportunitytobeheard beforethisCourtisstied aTROthatrequiresnotjust12
‘butall782polinglocationsin HarrisCntytostayopenpastthestatutory
deadline.”
Ms.BEELER for TexasOrganizingProject:Weare unawareofanyauthority
thatrequiresustole the Stateknowand togivetheStatenotice... Itsgoing
tobe moot inoneminute... Wewouldarguethattheorderisalready
moot. «

COUNTYATTORNEY:....weagreethatatthispoint... therequestedrelief
intheStatefsmotionismoot..... 1didwantto... comebacktoclarify some
oftheissuesrelatedtoballots missingfrompollsthatwediscussedearlier.
[MR TAYLOR[CRP]listedbynameseveral polling locations where
‘voterswereturnedawaybecausethere wereroballots.]
‘COUNTYATTORNEY:Iasked thatwecome back ifwewere notableto
comply withthat provision [ballot supply).AsMr. Taylor nots, therehave
beenpolls wherepaperballots werenotabletobedelivered,so that'sobviously
informationwedidn'thaveatthetime... (emphasisadded)
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THE COURT: askedexplicitly, is thissomethingthatlogistically could
bedone;and Irememberyour responsebeingsomethingalongthelines
of “as best we can, Judge.”

Theancillaryjudge wasthen toldthattheTexasSupremeCourthadstayedthe
TRO,andshepromptlyrecessed the hearing.

C. Notice and opportunitytobeheard.
Itishardtothinkofanyprincipleofcivil proceduremorefundamentalto
fairness anddueprocessof lawthantherightofinterestedpersonstobegiven
noticeandanopportunitytobeheardwhen alawsuitmightaffecttheirlegal
interests® Yet Texas Organizing Project's lawyers consciouslychose no to give
‘noticetoeither politicalpartyortotheTexasSecretaryofStateortheTexas
AttorneyGeneral.Andthe plaintiffs foughttheirefforttospeakandbeheard.
‘Thereweretwelvestatewide racesontheballotin Harris County(asin every
Texascounty).(Seethetableonpage35attheendofthis Judgment.) Thelawsuit
sought aTROaffectingcountywideandstatewidevoting inthestate'smost
‘populous county.Plaintiffsattorneys, speaking forafew voters, opposedletting the

See Mullanev. Central HanoverBark & Trust,339US. 306, 314 (1950): “Thefundamental
requisiteof du processisthe gpporfunity obeheard. ... An elementaryandfundamental
requirementofdueprocessinanyproceeding whichi tobeaccordedfinality isnotice
reasonably calculated,under all thecircumstances,toappriseinterestedpartisofthe
‘pendencyoftheactionand affordthemanopportunityfopreset thir bjecions.”
(emphasisadded)
Ofcourse,theTROwouldnotbe “accorded finality.” ButeveryoneknewthisTRO
‘proceeding would be mootthree hours later. At7:59 pn. thatevening, Plaintifsand the
‘County AttormeyopposedtheAttorney General's efforts to dissolvetheTRO by arguing.
theissiesweremol; thevotingtimehad alreadybeenextended.Attorneyfor Texas
OrganizingProject:“Soweareunawareofanyauthoritythatrequiresustolet theState
knowandtogivetheSate notice... fsgoing tobe mootinoreminute.” And the
CountyAttorney,opposingtheAttorey General: "Weagree that atthis point... the

requestedrelief in the States motionismoot, because itisnow 802 pa...”Court
Reporter'sRecordofTRO hearingatpages60&62 (emphasis added).
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HarrisCountyRepublicanParty'slawyereven speak for 114candidatesonthe
ballot, whowerealsovoters.
Certainly,theplaintiffcouldrtbeexpectedtogive official noticeto all228candi
datesfor partisanofficesontheballot. Butthelocalparties andtheirchairsand
lawyerswere a smallnumber (twopartychairs,twolawyers),easilyidentified
andcontacted.Inthese daysofinstantcommunication,itwasinexcusablenotto
givethem a courtesycall, andevenmoreinexcusabletoobjectand resistwhen
‘Me.Taylorsimplyaskedtobeheard.The plaintiffandthecourtshouldhave
welcomedtheseadditionalvoices.
Therearetimeswhennotice cannotbe given quicklytointerested persons.But
thiswasnotone of thosetimes. Noneoftheusual reasorsfornotgiving notice
‘werepresentatthisTRO hearing:

«Identity. Theidentityofthese interested personswasknown. Thesewere
notunknownpersonsorinterests.

«Out ofpocket?They wereeasyto locdte:
«Burden? Expense?It wouldnothavebeenburdensomeorexpensive toemail

ortelephonethemwith notice of thehearing. .
« Delay?Anemailor atelephone call wouldnothavedelayedthehearing.

‘One ofthe six lawyersfor theTexasOrganizing Projector astaff member
couldeasilyhavemade a phone callorsentatext messageoremailwhile
thepetitionwasbeing prepared. Thiswas aZoomhearinginwhich
lawyerswereintheiroffices;it wasnotanin-personhearingin a
courtroom.Therewouldbe no waiting whilelawyersdrovetodowntown
Houston.Thetrialcourtwas willingtowaitwhilethesixTexas
Organizing Project lawyers rounded up live witnesses.

«Trivial interest? Theirinterestin theTROissuewasnotminimalor
insignificant. (Whenthevotesfromtheextrahourwerecounteditbecame
obviousthatonesidewasbetter preparedthantheotherto continue.
campaigning during the extrahourandgetitsvoterstothepolls—from
7:00 a.m. t0 7:00 pan. most down-ballot races broke 51-49 and 52-48, while
££0m7:00to 800 p.m.thevotesbroke58-42)Asstatedabove,twenty-one
countywide racesfinishedwithin a5149margin.
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«Finally, itcannotbesaidthatanyone elseatthehearingwouldhave
voicedtheconcems raisedbyMr.Taylor. (Sometimesthereare parties
presentwhowill speakupforthoseabsent;butthatcannotbesaidofthis
TROhearing.)

‘The courtrejects the notionthatsuch ahearingcanproperlybemade a private:
‘matterbetweenanadvocacygroupandtheEAOand CommissionersCourt. It
‘wasrotproperto try toexcludedearlyinterested persons and entitiesfrom
simplybeingheard.

‘Thiscourtunderstandsthattheancillaryjudgefaced a fast-developingsituation
‘andmight havebeencriticizedwhethershegrantedordetied theTRO.Shewas
nothelpedbythelawyerswhoinsisted the lawsuit was aprivatematterbetween
votersandthe HarrisCountyofficials—eventowardtheendofthehearing,their
‘advocacywasstillshaping the judge'sthoughtswhenshe said(page62), “I want
to hearfromtheactualparties.” .

‘The casewaspleadedas a private matter involvingonlyvotersandelection
administrators. Notice wasnot givenandtherewasstrenuous objectiontothe
uninvited RepublicanParty lawyer. Thecourtfinds thattheplaintiffs wanteda

friendlyhearingandnot acontestedone.
‘The courtobservesthatincontrasttotheTexasOrganizingProject'sattitude
towardthe “nonpaties”intheTROproceeding,this courtexpresslywelcomed
thenon-partyHarris CountyAttorney'sofficeandlet its FirstAssistantattendand
speakandbeheardwithoutlimitationateverypre-trialhearinginthis andtwenty
otherelectioncases. Mr. Taylordid not object even thoughtheCountyAttomey’s
officewasobviouslyaligned withDefendantCraft.

D. “Mistake” undersection221.003.

Untrueinformation aboutballot paperwasgiventothetrial judge.Thecourt
doesnotfaultthelawyersfrom theCounty Attorney'soffice—theyreliedon
whattheyweretoldbytheirclient,theEAO.
Acandidandtruthful responsefromtheEAOtothecourtwouldhavebeen:“We
‘havehad difficulty alldaygettingpapertopollinglocations. Harris County
covers 1700squaremiles.Wecan'tassurethecourtthatallpollinglocations will
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haveenough ballotpaper,especially at :00 o'clock duringtherush-hour traffic
we all know about.”
Instead, confident statements were madepromisingtherewas (or would be)
adequatepaper eventhoughthroughoutthedayelection judgeswhocalledthe
'EAOhadlong phonecall waits,andcontractorsworkingforthe EA hadbeen
tryingtodeliver paperthroughoutthe county. .
Acourtisentitledtocandidand truthfulinformationfrom lawyersandtheir
clients.Theassurancesofadequate paperwerenotaccurate,andthecourtrelied
onthem.
Laterthat day,after800o'clock,the TexasSupremeCourtissued astayofthe .
TROandorderedthattheprovisional ballots castbetween7:00and800 p.m.be
‘preserved for later examination. Thatexamination showed thatCraftreceived
1147 oftheprovisionalvotesandLuncefordreceived842, a marginof325and a
‘percentage of 58.25%to 41.75%.
‘One cannothelp noticing thedifferencewhenthetwelve hour regularvoting
periodiscomparedwiththeextra hourfrom 7:00 to 8:00p.m.From 7:00an.to
7:00 p.m.onElectionDay,themarginsin localcountywideracesgenerallywent.
Democraticwithin 52-48,manyofthemwithin 5149. From 7:00to8:00 p.m. the
range wascloserto59-41.
‘Theevidencedoesnotshow whetherthestrongerDemocraticvoting from7:00to
800 p.m.happenedbecause strongRepublicanpollinglocationswere
disproportionately without paper, or becausetheside thatsoughttheextrahour
of voting wasmore readytogetits voters tothepollsafterthe6:00o'clockruling,
orforother reasons.
E.Decisions.
‘Thecourt findsthat EAOandMr.Tatummade amistakewithinthemeaning of
section 221.003(a)(2)(C)whentheyagreedtotheTRO,anagreementbasedon

falseassurances that llpolingplaceswouldhavepaperforballot.Thepolling,
Iocationsthat did not have ballotpaperwerenotreally “open” and section
43.007(p)oftheelectioncode [quotedaboveat page 25, footnote 24] was violated.
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‘The court holdsthat325netvotes forCraft resulted fromtheEAO'smistaken
approvaloftheextrahourandshouldbetakeninto accountinthecourt's
ultimatedecision.

IX.MISCELLANEOUS.
‘Voterswithcancelled registrations. Initially, during discovery,theevidence
appearedtoshowover2000votesbyvoterswhoseregistrations hadbeen
canceled.Ultimately,itwaslearnedthatthevastmajorityofthose cancellations
happenedafer theelection.Whenthedusthadsettled,theevidenceshowedthat
fivevoterswereimproperlyallowedto vote eventhough theirregistrationshad
been canceledbeforethe election.Thefivevoteswereillegal.
Inconsistenciesinreconciliationreports. Someofthe numbersin thepost-

electionreportsdidnotsum up with complete accuracy.Butthecourtisrot
persuaded thatthisjustifies a judicialconclusion,inconnectionwithother
evidenceandfindings,thatthe true outcomecannotbeascertained.

X.THE UNDERVOTE.

Inthiselectionexactly42,697voters(3.86%) votedinvarious otherracesbut
didn'tvoteinthe 189%. Collectivelythese non-votesin acontest havecometobe
calledtheundervote.

Craftarguesthatbeforethe court cantake illegal votesinto accountandmakeits
“trueoutcome”decision, Lunceford must:()showthatthe illegal voteswere
castinthisspecific aceandmustalso(i)prove “thedisputedvotesdid notfall
into the categoryofundervotes.” (Trial Brief at 10)These argumentsaretwo

‘waysof approachingthesameissue—ifthe illegal voteswerecastin theracefor
the189° thenby definitiontheywerenotundervotes;andifthevoteswerenot
castinthe 269°,thenbydefinitiontheywere undervotes.*

ThequestionWere helegal vote cast inthisspecific ace?arises only whentherewasan
undervote in thespecific race. To llusrate, consider an election contestina 50-vote:

electionforSeatAonthe school boardina smallcounty,whereal 50 voterscastvotesin
eachofthe race forSats 4, B, and C. In theelectioncontest forSat 4, therewouldbe
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Fromtheevidence, itis reasonabletoinferthatsome of theillegal votes
(discussedaboveinsectionsITthroughIX)werecastinthe 189% andsomewere
not.Itsalsoreasonabletoinferthatthose whocastillegal voteswouldhave
votedin the 189"at roughly thesamerate(9.14%)as onemillionother voters
diaz
‘The courtsrulingsinsections IthroughIXyield atotalof2041illegalvotes
‘The courtestimatedinsectionI (at pages9-10)that250 to850voteswerenotcast
duetotheEAC’ ballot paper decision, which was illegalconductandalsoan
officialmistake.Usingthelargestestimated number (350),these2891 votes (2041
+850)mightbecalledtheafctedvotes.
Notalofthe2891 wouldhavebeen castintheLunceford vs.Craftcontest
because overall there was a 3.86% undervotein theraceforthe 189%District
Court,Thecourtholdsthat roughly thesameundervote percentageinthe
contestfor the189°DistrictCourtwouldhaveoccurredwiththeaffectedvotes—
96.14%ofthe2041illegal votes (plustheestimated850 thatweredeterredfrom
votingbytheballotpaper decision) wouldhavebeencastinthe 1899.This
‘means that2779votesinthe 189%(96.14%of2891) wereaffected. N

noundervoteissueandthere couldbeno argument that the losing candidatemustshow
that illegal votersvotedin thecontestedrace.
The official canvassed total (PX-2) shows Craft defeated Lunceford by 533710 to
530967,the total voteforbothcandidatesbeing1,064,677. Atotalof1,107,390 voters.
Votedintheelection. 1,107,390minus 1,064,677 equals £2,713,buttheofficialreport
showsthe “undervote”inthe 189% (the numberofvoterswhodidnotvote foreither
candidate) was 42,697.Thediscrepancy resultsfrom the 16 “overvotes” apparently due
1016 ballobby-mail voters whomarkedtheirpaperballots forbothCraft and Lunceford.

‘Theofficial undervote (42,697) is3.86% (a rounded number)of thetotal votescast nthe
election (12,697 divided by 1,107,290 equals 3.8556).
Votingbyout-of-countyresidents(1236),provisional ballots(43),mail ballots (45),photo
identification (360), erroneous instructions to the SVC (7), instructions for unscannable
ballots zero),mistake regardingTRO(325), andvotingafter registrationwascanceled(5).
‘Thesefindings from sections I to IXequal 2041 illegal votes.
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‘The courtrespectfullyrejectsCraft'sargument thatthiscourt,astrieroffact,
cannotmakethese calculations becausethere wasnoexperttestimonytosupport
them»

XI.SUMMARYOFFINDINGS.
Mistakeandillegal-votefindings.The court hasestimatedthat250to850 lawful
votersdidnotcastvotesbecauseofthe EAC’ ballot-paperdecision, whichwas
“illegalconduct”andalso amistakeundersection 221.003, Therewere2041
illegal votesasdiscussedabove. Usingthelargestestimated umber (850),this
yields atotalof2891affected votes.
Undervote adjustment. The total of affected votes (2891) must be adjusted for the
undercountpercentage,yielding atotalof2779affected votes (96.14%of2891
equals2779).

XIL.JUDGMENT
‘The2779 affectedvotes slightlyexceedCraft's marginofvictory,2743,Thecourt
holdsthatthisnumberisnot large enoughtoputthetrue outcomein doubt.That
is the ultimatequestioninthiscase.Aswassaidaboveonpage three, section
221.012specifiesthattheultimateissue fordecisionina electioncontest iswhether
thecourtcanorcannot “aséertainthetrueoutcomeoftheelection.”
‘The courtholdsthat2779illegalvotesisnotenoughtomakethetrue outcome.
unknowableinanelection with a2743-votemargin inthecanvassed finalresult.
Evenifthe2779affectedvoteshadbenefitted Craft by90% to 10% (2501to278),

Thepercentage approach to theundervotewasusedandapprovedinGreen .Reyes,
8365.24 203 (Tex. App. —Houston [14 Dist] 1992,nopet),ontheissueofwhether
€hé contestantproved “that illegal voteswerecastinthe electionbeingcontested.”Id. at
208.Althoughanexpertwitnessexplained thepercentage approachinGreenandthe
courtof appealsapprovedit id. at211,thecourtdid not suggestthatthe issuerequires
experttestimonyinan electioncontest.Thiscourtholds thatexpert testimony isnot
required.
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anassumptionnoonewouldmake,thatwouldnotbeenoughtoaffectthe
result®
Green o. Reyes (discussedinfootnote 29)isinstructive.Thetrialjudgein Green
didnotorder anewelectionsimply because the numberofillegal votesexceeded
the margin.HeinGreenfoundthathecouldnotascertainthetrue outcome:
because the numberofillegal voteswasroughly threefimesaslargeasthemargin
ofvictory.The numberof affected votesfoundbythiscourtisfoosmall tojustify
a decision thatthetrue outcomecannotbeascertained.
‘The electioncontestisrespectfully denied,and Craft'svictoryfnthecontestfor
Judgeofthe 189%District Courtisdeclaredtobethe trueoutcome.
Signed:November,2023

[/David Peeples
DAVIDPEEPLES,Judge Presiding

»Craft's 533,710 minus 2501 would equal 531,209, Luncefords530967 minus278would
equal 530,699. Craft would still winby520votes(531,209exceeds 530,689by 520).
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[ExhibitA

Partisan Offices on ‘Number

Harris County Ballot
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