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July 10,2023

TO: Justice and Municipal Court Judges
RE: Rule 7.2ofthe Mississippi RulesofCriminal Procedure and Continuity of Representation

Dear Sir/Madam:

On April 13,2023,aunanimous Mississippi SupremeCourt issued En BancOrderNo. 89-R-99038-
SCT, Serial 246151. A copy ofthe Order is attached hereto. 7

“The En Banc Orderdelineated certain amendmentsto Rule 7.2ofthe Mississippi RulesofCriminal
Procedure, which became effective on July 1, 2023. More specifically, the amendment mandates
continuityofrepresentationofcriminal defendants by their court-appointed counsel.

To maintain compliance with these changes, every indigent criminal defendant shall be appointed
counsel at his/her initial appearance. Counsel appointed to representa criminal defendant at his/her
initial appearance shall continueto represent said criminal defendant at all proceedings before the:
court ofnitial appearance unless and until new counsel is appointed or retained. The courtofinitial
appearance shall maintain jurisdictionof the criminal defendant up until an indictment is retumed
or a criminal information is filed in the appropriate circuit court. An attomey representing an
indigent criminal defendant shall not be allowed to withdraw unless substituted by another attorney.
‘Continuous representation must be preserved.

‘As you will ascertain from the En Banc Order and amendments, the Supreme Courts intention was
that there should never be a “deadzone”—a time during which any defendant is not represented by
counsel. Ifyou have notdone so, leasefamiliarize yourselves with MRCEP 7 nits current, amended
form and see that your local court practices and procedures conform to ts mandates.

‘Thank you in advance.

Paul S. Funderburk
Senior Circuit Judge
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IN RE: MISSISSIPPI RULES OF CRIMINAL PROCEDURE SEALs

EN BANC ORDER |

This matter is before the Court, en bare, on the Court's own motion.

On February 3, 2023, the Court issued a request for public comment on proposed
amendments to the Mississippi Rulesof Criminal Procedure. After due consideration, the

Court finds that in the interest of promoting thefairand efficient administrationofjustice,

the Mississippi Rules of Criminal Procedure should be, and they hereby are, amended in

accordance with Exhibit A, which by reference is incorporated into and made a partofthis

order. Such amendments shall take effect on July 1, 2023. |

‘TheClerkofthis Court shall spread this order and the amendedrules attached hereto

upon the minutesofthe Court and providea certified copy to West Passing Corporation

for publication in the advance sheets of Southern Reporter, Third Series (Mississippi

Edition), and in the next editionof the Mississippi RulesofCourt. |

SO ORDERED, this the 13th dayof April, 2023. |

I- &W. KITCHENS.7(G JUSTICE
——— |

ALL JUSTICES AGREE. |

|
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EXHIBIT A

MISSISSIPPI RULES OF CRIMINAL PROCEDURE

RULE 7 COUNSEL

Rule7.2 ProcedureforAppointmentof CounselforIndigent Defendants; Appearance;
Withdrawal |

(@) Procedure for Appointmentof Counsel for Indigent Defendants.

(1) Generally. A procedure shall be established in each circuit, county, municipal, and
justice court for the appointmentofcounsel for each indigent defendant entitled thereto,

(2) AppointmentofMultiple Attorneys. In all death penalty trial proceedings, the court shall
appoint two (2) attorneys pursuant to the standards in Rule 7.4. At the time of the
appointment, and subject to court approval, the appointed attorney may recommend co-
counsel 50 long as co-counsel is willing to accept the appointment and meets all of the
requirements of Rule 7.4. Ifthe appointed attorney does not recommend do-counsel upon
acceptingan appointment, the court shall select co-counsel. In non-death penalty cases, the
appointment of multiple attorneys is within the discretionof the court.

(b) Entry of Appearance. At or before a first appearance in any ales behalfof a
defendant, an attomey, whether privately retained or court-appointed. shall file an entry of
appearance or, in lieu thereof, the court shall note the attorney's appearance on the record.

(9) Duty of Continuing Representation. Counsel representing a defendant at any stage
fall continue to represent that defendant in all further proceedings in

the] . includingfiling anoticeofappeal, unless counselisallowedtowithdraw
for good cause as approve by the courtandnewcounseliretainedorappointed (unlessthe

(d) Withdrawal. When an attomey makes an appearance for anypartyin a case, that
attomey will not be allowed to withdraw as attorney for the party without the permission of
the court. The attomey making the request shall give notice to his/her client and to all
attorneys in the cause and certify the same 10 the court in writing. The court $hall not permit
withdrawal without prior notice to his/her client and all attorneysofrecord]
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Comment

Rule 7.2(a) requires that each circuit shall establish governing localproceduresfor
the appointmentofcounsel for indigent defendants. Local court rules dre promulgated
pursuant to Rule 1.9.

Rule 7.2(c) effectuates a defendants right to be represented by counsel inany

criminal proceedingand throughallstagesofthe criminalprocess.See MRCrP 7.1(a) &

court it counsel will continue to represent the defendant through all
ae case, includingfiling a noticeofappeal. See MRAP. 6(b).

In addition to being familiar with the case, continued representation guarantees that a
defendant's right ofappeal is not lost in the period between terminationof trial counsel's
responsibilities and retention or appointmentof appellate counsel.

NothinginRule7.2limitstheability of a court to establish aprocedurepursuant to
Rule7.2(@)(])forappointing an attorney torepresentadefendantforalimitedpurposeor
time, afler which another attorney is appointed or retained to represent the defendant for

subsequentproceedings.Inthat_even,trial counselshouldbesubstintedassoonas
practicable and continuous representation must be preserved.

Rule 7.2(d) is consistentwithformer Rule 1.13of the Uniform RulesofCircuit and
County CourtLe

Ifthe court allows counsel to withdraw, the court shall see that
new counsel is retained or appointedbeforegrantingpermissionfowithdraw, unless the
right to counsel has been properly waivedpursuant to Rule 7.1(c). In this way, subsection
(d) maintains the integrity of the trial date, while also protecting the interests of the
defendant and aiding the trial court in providing continuity in legal representation.
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