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SUPREME COURT OF THE STATE OF NEW YORK
Plaintiff designates Dutchess

COUNTY OF DUTCHESS .
% County as the place of trial.
The basis of the venue is Plaintiff's
ANTHONY HENRY THOMAS STEPHENS primary home of record.
Plaintiff

Jury trial demanded.

-against-

METROPOLITAN NEW YORK SYNOD OF
THE EVANGELICAL LUTHERAN CHURCH IN AMERICA, SUMMONS
— a domestic religious corporation
PAUL T. EGENSTEINER,
CHRISTOPHER S. MIETLOWSKI,
GAYLE RUEGE,
ANDREW M. L. DIETSCHE,
Defendants.

- X

TO THE ABOVE-NAMED DEFENDANTS; METROPOLITAN NEW YORK SYNOD OF THE
EVANGELICAL LUTHERAN CHURCH IN AMERICA, PAUL T. EGENSTEINER,
CHRISTOPHER S. MIETLOWSKI, GAYLE RUEGE, ANDREW M.L. DIETSCHE.

YOU ARE HEREBY SUMMONED to answer the complaint in this action and to serve a
copy of your answer. or if the complaint is not served with the summons, to serve notice of
appearance on Plaintiff’s attorney; Anthony Henry Thomas Stephens, Attorney at Law, acting pro
se, within twenty (20) days after the service of this summons, exclusive of the date of service, or
within thirty (30) days after service has been completed if this summons is not personally delivered
to you in the State of New York, and in case of your failure to appear, judgment will be taken

against you by default for the relief demanded in the complaint.
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Dated: May 22, 2023 Yours truly,
Poughkeepsie, NY

Anthony Henry Thomas Stephens,
Attorney at Law
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF DUTCHESS
X
ANTHONY HENRY THOMAS STEPHENS
Plaintiff
-against- VERIFIED COMPLAINT

METROPOLITAN NEW YORK SYNOD OF
THE EVANGELICAL LUTHERAN CHURCH IN AMERICA,
~ a domestic religious corporation
PAUL T. EGENSTEINER,
CHRISTOPHER S. MIETLOWSKI,
GAYLE RUEGE,
ANDREW M. L. DIETSCHE,
Defendants.
----- X

The Plaintiff, Anthony Stephens (also known as “Anthony Henry Thomas Stephens™)
acting and appearing pro se in his verified complaint as against the Defendants PAUL T.
EGENSTEINER, CHRISTOPHER S. MIETLOWSKI, GAYLE RUEGE, ANDREW M. L.
DIETSCHE, hereby alleges the following:
1. That Plaintiff, Anthony Stephens, at all relevant times herein was and still is a resident of
the County of Dutchess, State of New York, where he owns property.
2. Defendant Metropolitan New York Synod (hereafter “MNYS”), of the Evangelical
Lutheran Church in America (hereafter “ELCA™) an active domestic religious corporation of the
State of New York maintains offices at 475 Riverside Dr #1620, New York, NY 10115, and
conducts its business in multiple campuses in the Eastern part of New York State.
3. Defendant Paul T. Egensteiner (*Egensteiner”), a minister of religion, and fiduciary, is the

current bishop of MNYS (hereafter “Bishop™), whose role is described in ELCA
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CONSTITUTION. _ BYLAWS. AND CONTINUING RESOLUTIONS OF THE

EVANGELICAL LUTHERAN CHURCH IN AMERICA (2022) (hereafter “CBCR™) in pertinent
part; including the obligation to maintain confessional silence and counseling confidence and to
provide, coordinate, facilitate and ensure adequate pastoral care, for judicatory constituents,
including its ministers; and whose primary place of business is 475 Riverside Dr #1620, New
York, NY 10115, and, on information and belief. is a resident of the State of New York,

4, Defendant Christopher S. Mietlowski (“Mietlowski”) a minister of religion, and fiduciary.
whose role is described in CBCR in pertinent part; including the obligation to maintain
confessional silence and counseling confidence and to provide, coordinate, facilitate and ensure
adequate pastoral care, and whose primary place of business is 475 Riverside Dr #1620, New York.
NY 10115, and, on information and belief, is a resident of the State of New York,

5. Defendant Gayle Ruege is a deacon of ELCA, whose role is Senior Assistant to the Bishop.
and factotum at Metropolitan New York Synod. and whose primary place of business is 475
Riverside Dr #1620, New York, NY 10115, and, on information and belief, is a resident of the
State of New York,

6. Defendant Andrew M. L. Dietsche, is the 16" Bishop of the Episcopal Diocese of New
York of the Episcopal Church (USA) (hereafter “EDNY” and “ECUSA”) whose primary place of
business is 1047 Amsterdam Avenue New York, NY 10025, and, on information and belief, is, on
information and belief, a resident of the State of New York, and whose role is canonically and

traditionally defined, [see CONSTITUTIONS AND CANONS (2020) (hereafter “CCECUSA™)],

7. The titles “minister,” “pastor” and “minister of Word and sacrament” are hereafter
considered synonymous except where otherwise indicated.

8. Plaintiff is, or was at all times pertinent, a clergyman, and one-time MNYS constituent.
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8. Plaintiff is, or was at all times pertinent, a clergyman, and one-time MNYS constituent.
9. Plaintiff is also a clergyman who was authorized by License to Officiate in EDNY from

2006 to 2023, and who served in EDNY churches during this time, working towards and being
previously offered the opportunity to serve as a priest in ECUSA; plaintiff’s dearly held ambition
and desire since age of fourteen (14).
10.  No party explicitly identified, or referenced in this action is a minor or otherwise lacks
capacity, and there is the presumptive capacity of all parties unless otherwise pled and met with
the requisite burden of proof.

Breach of Fiduciary Duty & Trust
11.  Onoraround November 14, 2022, Plaintiff, in deep anguish and despair, called Mietlowski
for the purposes of pastoral care, and for a confidential, and confessional conversation on a very
personal matter deeply disturbing and upsetting to Plaintiff, and one where confessional silence
and counseling confidentiality were to the essence. (See Exhibit 1).
12. At the onset of the conversation Plaintiff asked for, with specificity, an assurance of
privilege, and confidentiality. Mietlowski assented and unequivocally gave such a guarantee.
13. At the conclusion of the conversation Plaintiff asked for, with specificity, an assurance of
privilege, and confidentiality. Mietlowski assented and unequivocally gave such a guarantee.
14.  Plaintiff relied on Mietlowski’s guarantees.
15.  Oninformation and belief, Mietlowski immediately (within twenty-four [24]) hours of the
conversation between Mietlowski and Plaintiff, Mietlowski had shared the conversation with
Egensteiner in flagrant violation of his guarantees to Plaintiff.
16.  Egensteiner called Plaintiff’s spouse, The Reverend Lisa M. Stephens, and relying on the

privileged information, which Plaintiff had in no way authorized Mietlowski to disclose, and had
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the assurance from Mietlowski that he would not disclose, and. knowing that the material divulged
was protected, carried on a conversation with Reverend Stephens on the basis of this information.
17. Immediately thereafter Reverend Stephens called Plaintiff and noted dryly, in sum and
substance, “Chris’s (Mietlowski) idea of confidentiality is obviously very different to yours.”

18. By Reverend Stephens’ comments Plaintiff became aware that BOTH Mietlowski and
Egensteiner had acted separately and in concert to abuse privileged and protected information to
Plaintiff’s detriment.

19.  Plaintiff was mortified that BOTH Egensteiner and Mietlowski had broken confessional
silence and disclosed protected and privileged information.

20.  Plaintiff’s reliance on ELCA ecclesiology and trust, and confidence that the ELCA was a
vehicle of his faith was shattered, and he felt a deep sense of betrayal, alienation, and moral injury.
21.  Plaintiff felt that because Egensteiner and Mietlowski’s actions represented an alienation
from and rejection by God, Plaintiff suffered severe emotional distress, spiritual crisis, and
contemplated ending his life, and begun a pattern of retiring at night hoping that he would not
wake up in the morning.

22, Under CBCR at 7.45, neither Mietlowski nor Egensteiner were authorized disclosure of
the protected information, and did disclose it in violation of CBCR. traditional norms and in the
reasonable expectation of a counselee or penitent.

23.  ELCA uses and effects many styles and practices of the Roman Catholic Church and its
members include many former Roman Catholics; including Mietlowski.

24.  An ELCA penitent / counselee would have an absolution expectation of silence trom the

minister of confession or counselor.
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25.  Plaintiff had an expectation of confessional / counseling silence uniess specifically waived,
which it was not, but rather asserted twice.

26.  Although a penitent / counselee would likely not expect it. CBCR at 7.45 does allow break
of confidence where harm to self or others is disclosed.

27.  Plaintiff had been deeply distressed by events stemming from second quarter of 2022 and
had at least once sought help through the Veteran’s Administration Crisis Line and had entered
personal counseling to address emotional distress that occasionally produced thoughts of suicide.
28.  Mietlowksi learned of Plaintiff’s previous suicidal ideation during the protected
conversation, but also learned of Plaintiff’s experience with victims of loved one’s death to suicide,
and of Plaintiff’s great love for his daughter, and that Plaintiff would be unwilling to inflict such
pain on his daughter.

29.  Mietlowski thereby learned that Plaintiff was not at risk to self, even though in great
emotional pain.

30.  Mietlowski, thus, learned of the extant level of Plaintiff’s distress.

31. On information and belief, Mietlowski either shared or did not share with Egensteiner the
extreme distress of an individual in Egensteiner’s see and Mietlowski’s cure, but neither
Mietlowski, Egensteiner or any assign made any effort to ascertain the well being of Plaintiff at
any time to date. It is evident thereby that they were either callous and uncaring towards a suicidal
parishioner, or that they did not believe that parishioner was suicidal and therefore the expectation
of confidence could not be broken, but nonetheless was.

Reliance on Protected Information and Breach of Fiduciary Trust to Inflict Emotional
Distress and Cause Material Harm

32.  Egensteiner has patently relied on Mietlowski’s disclosure to retaliate against Plaintiff by

depriving Plaintiff of a favorable report, learned about from EDNY through the Reverend Canon
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Lenore Smith (“Smith™) of Bishop Dietsche’s Office in EDNY, that denied Plaintiff the
opportunity to serve a congregation in the Episcopal Diocese of Bethiechem (ECUSA), Good
Shepherd, Milford, PA as an interim priest; a role Plaintiff keenly sought.

33.  Plaintiff was embarrassed, humiliated. disappointed and suffered material loss because of
Egensteiner’s report and suffered greatly exacerbated emotional distress.

34,  Egensteiner’s representation or report was never based upon direct communication with
Plaintiff.

35.  Egensteiner acting separately and in concert with Ruege has balked Plaintiff’s attempts to
obtain an opportunity explain, deny, rebut, or mitigate the matter disclosed in the violated protected
information, and has thereby denied Plaintiff due process and equal protection.

36.  Bishop Dietsche, learned in correspondence between Smith and Plaintiff, that ECUSA had
relied on Egensteiner’s representation to suspend Plaintiff’s License to Officiate, thereby i)
denying him the opportunity to serve ECUSA parishes as priest in charge, which as interim of Zion
Episcopal Church in Wappingers Falls, for eighteen (18) months, and to serve numerous other
EDNY ECUSA churches that had been a joy and purpose to Plaintiff’s life, ii) suspended the
process of Plaintiff’s reception to the priesthood, Plaintiff’s aspiration and call since the age of
fourteen (14). These actions separately and in concert with Egensteiner deeply upset Plaintiff
causing or exacerbating Plaintiff’s alleged moral injury.

37. Bishop Dietsche at no time provided an opportunity for Plaintiff to deny, admit, rebut,
clarify, justify, excuse, mitigate, or confess, and has done so in a cold and dismissive way that has
shattered Plaintiff’s relationship with ECUSA, and deepened Plaintiff’s distress.

38.  Bishop Dietsche has acted in concert with all parties named in this action to inflict

emotional distress.
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39.  ECUSA is part of the Anglican Communion.

40.  The Church of England is part of the Anglican Communion.

41.  Plaintiff’s father, grandfather and great uncle were clergymen in the Church of England.
42.  Bishop Dietsche failed to reply to an email from Plaintiff noting that Plaintiff had received
no notice of adverse action by Egensteiner, MNYS or ELCA, by which actions Plaintiff feels
shunned, rejected, and dismissed by his mother church, and the Anglican Church, and thereby by
God God-self.

43.  Bishop Dietsche’s suspension of LTO privileges and denial of reception to the priesthood
have denied Plaintiff a livelihood by which Plaintiff would have subsisted to the age of seventy-
two (72) years of age, which at today’s rate of inflation constitutes an expected material loss of
approximately one million, five hundred thousand dollars ($1.5MM).

44.  Egensteiner, Bishop Dietsche, Mietlowski and Ruege’s separately and severally acted in
such a way to provide a withering blow on Plaintiff’s relation with the Church, his faith and by
perception, God-self, in a profound and deeply disturbing moral injury.

45.  Onor around the first week of May 2023, Egensteiner acted sue sponta to remove Plaintiff
from the roster of clergy of ELCA, an action executed through the Synod Council of MNYS, who,
on information and belief merely rubber stamped Egensteiner’s hostile initiative, taken without
notice to Plaintiff, without affording Plaintiff the opportunity to explain, deny, admit, rebut, clarify,
excuse, justify or mitigate thereby denying Plaintiff of any legal, constitutional or canonical due
process.

46.  Because of individual and collective actions taken by Egensteiner, Plaintiff has suffered

emotional distress, material loss and loss of expectation.
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47.  Plaintiff has been denied, without due process. by Egensteiner’s actions, the opportunity to
have subsisted to the age of seventy-two (72) years of age on the clergy stipend, which at today’s
rate of inflation constitutes an expected material loss of approximately one million, five hundred
thousand dollars ($1.5MM).
48.  Bishop Dietsche by destroying Plaintiff’s relationship with salient bodies of faith without
affording Plaintiff the opportunity to explain, deny, admit, rebut, clarify, excuse, justify or mitigate
has thereby denied Plaintiff of any legal. constitutional, or canonical due process, and abused his
discretion.
49.  Because of individual and collective actions taken by Bishop Dietsche, Plaintiff has
suffered emotional distress, material loss and loss of expectation.

Violation of Civil Rights
50.  Plaintiff is aware, because he has been in MNY'S since 2000, and is a psychotherapist in a
Lutheran sponsored agency practicing in the MNYS environs, of females in analogous
predicaments who have been treated differently by MNYS. Plaintiff is male.
51.  Plaintiff is aware, because he has been in MNYS since 2000. and is a psychotherapist in a
Lutheran sponsored agency practicing in the MNYS environs, of gay and lesbian clergy in
analogous predicaments who have been treated differently by MNYS. Plaintiff is not LGBTQIA+,
even though as a military chaplain, combat veteran. clergyman, therapist and attorney is
recognized as an LGBT ally.
52. Plaintiff is aware, because he has been in MNY'S since 2000, and is a psychotherapist in a
Lutheran sponsored agency practicing in the MNYS environs. of persons of color in analogous

predicaments who have been treated differently by MNYS. Plaintiff is not a person of color.

10
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(Plaintiff however has enjoyed and embraced racial diversity in his world travel, military service
and every domain of life).
53.  Plaintiff was denied the opportunity to resign, and so was discriminated on by virtue of his
inferior rank with the organization to Robert Alan Rimbo, a previous bishop.
54,  That, the opportunity to resign was never proffered to Plaintiff, and that Egensteiner
personally ram-rodded Plaintiff’s disenfranchisement through MNYS Synod Council; and by
mean of a procedural stunt that circumvented due process, is indicative of Egensteiner’s malice
and intentionality is inflicting Plaintiff’s emotional distress.
55.  Allege, MNYS, Egensteiner, Mietlowski, and Ruege acting separately and severally and in
concert have acted in such a way as to provide disparate and discriminatory treatment to Plaintiff,
because of which Plaintiff has suffered emotional distress, material loss, and loss of expectation
in the sum of one million five hundred thousand dollars ($1.5MM).
56.  Allege, MNYS, Egensteiner, Mietlowski, and Ruege acting separately and severally and in
concert have acted in such a way as to against Plaintiff for engaging in a protected act, because of
which Plaintiff has suffered emotional distress, material loss, and loss of expectation in the sum of
one million five hundred thousand dollars ($§1.5MM).

Defamation, Libel & Slander
57.  Plaintiff is well known to MNYS.
58.  Plaintiff is well known to Egensteiner, who was previously Dean of his conference before
becoming bishop.
59.  Plaintiff is well known to Mietlowski because they belonged to the same conference of
clergy.

60.  Plaintiff is well known to Ruege because of her position in the MNY'S office.

11
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61.  Plaintiff’s biography has featured in ELCA and MNYS publications.

62.  Itis known to MNYS broadly that Plaintiff has represented the interests of female victims
as a rape crisis counselor in the former North Central Bronx Hospital, as an intern in Pace Law
School Family Court Legal Program, where he represented on a student practice order ex parte
female victims of domestic violence, on admission to the New York State bar, he provided
volunteer service to this program, he externed in the Westchester County District Attorney’s Office
in Special Victims, he; working with an industrialist. designed and had manufactured one thousand
(1000) pieces of equipment to protect women against domestic violence, he served on MNYS®
Domestic Violence, his proclamation; captured on Facebook for eighteen (18) months, was
distinctly feminist in character, including a sermon noting “You don’t have to have a pecker to be
a pastor,” inspired by his observed industry of a piliated woodpecker. Plaintiff has demonstrably
and unequivocally been an unrelenting proponent of women’s rights, and particularly women's
victim’s rights.

63.  Despite Plaintiff’s public record, Ruege, on information and belief, worked with others of
demonstratable untruthfulness, to craft an inculpatory tale that Plaintiff was never permitted to
receive, deny, admit, clarify, explain, excuse. justify or mitigate. Egensteiner in reliance of this
action has taken, sua sponte and beyond any authorization found in CBCR or other ELCA
materials, in correspondence of May 2, 2023 has published allegations of which there is no
uncontroverted basis, thereby defaming Plaintiff, and materially representing by use of the word
“confirmed.”

64.  Because of Egensteiner’s letter of May 2, 2023, its bold and controvertible assertions. its
cruel and heartless tones; not mitigated by a sanctimonious and patently insincere last paragraph,

and, in contrary the last paragraph only further bastardized Plaintiff’s gospel centered church with

12
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pharisaic legalism, as a result of which Plaintiff immediately became suicidal and contemplated
execution of a plan to end Plaintiff's life; only Plaintiff’s expertise in suicide prevention, and
devotion to his children and certain others, who he wished to spare pain, allowed him to martial
the resources to stay alive. The combinations of these actions caused Plaintiff deep emotional
distress as apparently and allegedly Egensteiner and Ruege intended.

65.  Egensteiner’s correspondence which has been shared with peers with whom Plaintiff has
enjoyed a positive relationship with since up to twenty (20) years has defamed Plaintiff before
multiple individuals in this class. Egensteiner and Ruege’s actions published falsehoods and
mischaracterizations, having exercised no diligence to determine their veracity, and, on
information and belief, knowing or should have been knowing that they were false, inaccurate or
portrayed Plaintiff in a false and misleading light.

66.  Allegedly, Ruege has acted separately with a Complainant. who indicated to Ruege that
they were unwilling to go forward with the complaint, nevertheless did lure, trick, coax and
inveigle testimony, the use of which testimony was relied upon by Egensteiner, at least pre-
textually, to slander, defame and libel Plaintiff, to inflict emotional distress, to create a hostile
work environment and to cause Plaintiff loss of income, loss of material expectations, and damage
to non-monetary values. destroying Plaintiff’s quality of life, and for Plaintiff to feel harassed,
annoyed and threatened, without legitimate purpose.

67.  Allegedly, Ruege and complainant worked with Julie Danielson Kelly, known personally
to Plaintiff as an embroiderer of fact and dissembler, who under color of law (clergy
responsibility), and misrepresented duty to report (none in the instant case under New York.,
California or Federal law. CBCR or other ELCA authority), did act separately and in concert with

Ruege, Egensteiner inter alia, to create a misleading, and falsely characterized narrative, the

13
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reliance upon which, or the promulgation of which has acted to slander. defame and libel Plaintiff,
to inflict emotional distress, to create a hostile work environment and to cause Plaintiff loss of
income, loss of material expectations, and damage to non-monetary values, destroying Plaintiff's
quality of life, and for Plaintiff to feel harassed, annoyed and threatened, without legitimate
purpose.

68.  Out of compassion, Plaintiff has foregone pressing criminal charges (for example,
Aggravated Harassment in the Second Degree. NY Penal Law § 240.30) against complainant and
seeking a criminal order of protection against complainant, who despite being told to refrain from
communicating in any way, has texted, used social medial, emailed and stalked Plaintiff on
professional platforms to present multiple perspectives, and account on same fact patterns, and to
offer multiple alleged patterns of fact relating eventualities of a common period of time and
circumstances. Plaintiff has received previously not enumerated texts in the hundreds. and over
one hundred and fifteen (115) unsolicited (and un-responded to) email messages, and beyond
ninety-nine (99) unsolicited (and un-responded to) messages on LinkedIn. These messages offered
multiple diametrically opposed perspectives on actions and occurrences either actual or imagined.
Complainant’s stories are thus inconsistent.

69.  Complainant had also verbally and by electronic means threatened Plaintiff’s spouse, in
ridiculous, false, upsetting, and unfair terms, greatly upsetting Plaintiff’s spouse, and causing her
to feel harassed, annoyed, and threatened, with no legitimate cause to do so.

70.  Complainant had no legitimate purpose for these communications.

71.  Arguendo, Had Ruege, et al, desired a fair and accurate investigation of the, or any
complaint, they would have chosen to notify Plaintiff of the complaint; which, at no time to this

date have they done so, they would also have provided an opportunity for Plaintiff to be heard on
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the matter, and an opportunity to be represented by counsel, or to personal explain, admit, deny,
clarify, excuse, justify or mitigate the substance of the complaint. In contrast they have chosen to
rely on a single ipse dixit narrative as the pretext for Egensteiner’s actions in sua sponte imposing
the ultimate sanction on someone rostered in the ELCA.
72.  Egensteiner, by failing to exercise due diligence, and allegedly selectively focus
information to penalize Plaintiff, has caused Plaintiff and Plaintiff’s spouse significant distress.
73.  Allege, Ruege, Egensteiner, and their assigns have acted pretextually and have poisoned
the MNYS workplace for Plaintiff creating a hostile work environment by means of the use of
false, misleading, mischaracterizing and / or defamatory, libelous or slanderous communications.
74.  Complainant in this instant case, and at all relevant times, did not have a fiduciary
relationship with Plaintiff, nor was Complainant a client of Plaintiff in any regard. Complainant
was at all times, not a minor, a person of suitable age and discretion, and not lacking in capacity.
75.  Complainant at one time prior to the instant case (in or around 2002) had noted, in writing,
to Plaintiff, in sum and substance, “You’re not my fucking pastor;” an unequivocal denial that
there was any fiduciary or hierarchical relationship between Complainant and Plaintiff.

Hostile Work Environment
76.  MNYS consists of a Synod Office, (primary place of business New York City) multiple
churches and special ministry organizations across the Metropolitan New York area and its
environs.
77.  Clergy are remunerated either directly, or by grant, or funding through Synod. In such
regards, the MNYS, and the Synod is the workplace de jure for a clergyperson in MNYS.
78.  MNYS’ adverse relationship with Plaintiff started with the Bishop's Office seeking to

obstruct a call to a church in Westchester County, New York, and a very tepid support of Plaintiff’s
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deployment with the US Army to Afghanistan in 2013. and direct obfuscation of Plaintiff’s call
to, or to be a candidate to be called to be pastor of St. John’s Lutheran Church, Poughkeepsie.
despite substantial proponents being present within that congregation.
79.  In the instant case, for reasons set forth in the facts and allegations above, and with
foregoing history, MNYS, and latterly Egensteiner inter alia, have acted separately and in concert
to create a hostile work environment in violation of in violation of Title VII USC. 42 U.S.C. §
2000e-3(a), New York State Human Rights Law, N.Y. Exec. Law § 296 et seq. N.Y.C. Admin.
Code § 8-107 et seq.,

Totality of Circumstances
80. The actions, behaviors, attitudes, and communications of MNYS, Egensteiner, Ruege,
Mietlowski et al are inextricably intertwined, and all parties are thus separately, severally, and
acting in concert and thus accused of committing the violations and harms alleged supra.
81.  With MNYS and Egensteiner, in addition to individual and personal, culpability on the
theory of respondeat superior.
82.  Egensteiner and Mietlowski are fiduciaries of MNYS, by virtue of Ruege’s position in
the office of the bishop, by her longevity within MNYS and by custom and tradition deference to
her role, Ruege is a de facto fiduciary. As a rostered person in ELCA, she is held to the same
standards as clergy, and thus also has a fiduciary relationship with Plaintiff.
83.  The actions of Egensteiner appear to have been cruel, vindictive, discriminatory, and
retaliatory, and protected neither Complainant, nor Plaintiff, nor Plaintiff’s spouse, and thus have
served no legitimate purpose.

Relief Sought
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84.  That the parties identified above be deemed to have acted separately, severally and in
concert, and as joint tortfeasors, in accordance with C.P.L.R. §§ 1600-1603 in pertinent part.
85.  Equitable relief is sought from the Court ordering an expungement of all defamatory,
libelous, and slanderous allegations in the records of MNYS and ELCA, and a sealing of
procedural and personnel letters related to Plaintiff.
86.  That the promulgation of all information obtained in violation of a protected
conversations be treated as “fruit of the poisonous tree,” and the Court enjoin its dissemination.
87.  Letters restoring good standing be supplied to ELCA, MNYS, EDNY and to the Oxford
Management Company Oxford Document Management Company Inc., 655 West Highway 10,
PO BOX 307, Anoka, MN 55303, by ELCA, MNYS and EDNY.
88. A dismissal of the complaint or complaints underlying the tortious actions alleged supra,
and for a record of such proceedings to be sealed.
89.  Such equitable relief as a court may find good and proper,

Ad Damnum
90. In the absence of such actions, or in the case of their insufficiency, legal damages are
sought as follows:
91.  As against The Metropolitan New York Synod of the Evangelical Lutheran Church in
America: fifty thousand dollars ($50,000), in partial compensation for lost income and loss of
expectation income, fifty thousand dollars ($50,000), in partial compensation for pain and
suffering and loss of non-tangibles, fifty thousand dollars ($50,000) in punitive damages to
ensure that it is the policy of MNYS which is upheld that when a penitent / counselee approaches

clergy of MNYS with an expectation of confidence, particularly if they are at the lowest point in
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their life, that such confidence is respected, and not as in the practice of Egensteiner and
Mietlowski described above.

92.  Asagainst Paul T. Egensteiner, as principal of MNYS: fifty thousand dollars ($50.000)
for lost income and loss of expectation income, fifty thousand dollars ($50,000, in partial
settlement for pain and suffering and loss of non-tangibles, fifty thousand dollars ($50,000), in
partial settlement by way of punitive damages, in the alternative, for personal torts and violations
of civil rights, and harms caused by breach of fiduciary trust fifty thousand dollars ($50,000).
93.  As against, Christopher S. Mietlowski, in partial settlement for personal torts and
violations of civil rights, and harms caused by breach of fiduciary trust, fifty thousand dollars
($50,000).

94.  As against, Gayle Ruege, in partial settlement for harms caused by intentional infliction
of emotional distress, negligent infliction of emotional distress and for violation of Plaintiff’s
civil rights, fifty thousand dollars ($50,000).

95.  As against, Bishop Andrew M.L. Bishop Dietsche, both personally and respondeat
superior for EDNY, as Plaintiff’s de facto bishop olim for negligent infliction of emotional
distress, one dollar ($1) and a reasonable contribution to an Episcopal Charity favoring female
victims of domestic violence.

96.  Such other damages as a jury may deem fitting and proper.

WHEREFORE, Plaintiff Anthony Henry Thomas Stephens respectfully seeks a judgment as
against Defendants Metropolitan New York Synod of the Evangelical Church in America, Paul
T. Egensteiner, Christopher S. Mietlowski. Gayle Ruege, Andrew M.L. Bishop Dietsche, jointly

and severally in the amounts described above, in the amounts specified above, together with an
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award of the costs and disbursements associated with the prosecution of this action, along with

such other and further relief, as to the Court, may seem just and proper.
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award of the costs and disbursements associated with the prosecution of this action, along with

such other and further relief, as to the Court, may seem just and proper.
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Dated: May 22, 2023 Yours truly,
Poughkeepsie, NY

-

Anthony Henry Thomas Stephens,
Attorney at Law

34 Kenzbrit Court

Poughkeepsie NY 12603

(917) 733 49512

astephens@padrelaw.com
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Exhibit 1

20

22 of 42



[FTCED._DUTCHESS COUNTY CLERK 05/ 1772023 03: 42 PV | NDEX NO. 2023 51706

NYSCEF DOC. NO. 1 RECEI VED NYSCEF: 05/23/2023

The Seal of Confession in the Evangelical Lutheran Church,
with Special Reference to Confessions of Child Abuse

The Evangelical Lutheran Church confesses in the Apology of the Augsburg Confession
that, “Because of the call of the Church,” public ministers of Word and Sacrament “represent the
person of Christ and do not represent their own persons, as Christ testifies, “The one who hears
you hears Me’ (Luke 10:16). When they offer God’s Word, when they offer the Sacraments, they
offer them in the stead and place of Christ.”" According to this Lutheran understanding of the
public ministry of the church, when a penitent confesses his sins to a pastor, he does so because
of and according to the pastor’s office as a representative of God. And a penitent receives
absolution from the pastor likewise according to the pastor’s office as a representative of God. In
the confessional setting the pastor is not acting and speaking in his personal capacity as a private
individual, but he is acting and speaking in Christ’s stead and as the mouthpiece and spokesman
of Christ. The words of pardon and forgiveness that he declares — as he applies to the penitent the
loosing key — are Christ’s words, not his own. The Apology accordingly also teaches:

Because God truly brings a person to life through the Word, the Keys truly forgive sins
before God. According to Luke 10:16, “The one who hears you hears Me.” Therefore, the
voice of the one absolving must be believed no differently than we would believe a voice
from heaven. Absolution can properly be called a Sacrament of repentance..?

Regarding his forgiveness of the sins of his people, God makes these promises: “For |
will be merciful toward their iniquities, and I will remember their sins no more” (Hebrews 8:12,
ESV?); “I will remember their sins and their lawless deeds no more” (Hebrews 10:17, ESV).
Also pertinent are these statements of our Lord: “I will give you the keys of the kingdom of
heaven, and whatever you bind on earth shall be bound in heaven, and whatever you loose on
earth shall be loosed in heaven™ (Matthew 16:19, ESV); “If you forgive the sins of anyone, they
are forgiven; if you withhold forgiveness from anyone, it is withheld” (John 20:23, ESV).

Since God does not “remember” confessed and forgiven sins, there is an important sense
in which a called pastor who has become aware of people’s sins in his official capacity as God’s
representative — in the context of confession and absolution — likewise “will remember their sins
no more.” A pastor, in confidence, may continue to counsel and advise an absolved sinner in
matters relating to the enduring practical consequences of his sin, or in matters relating to what
the practical consequences of his repentance and forgiveness may or should now be. But a pastor
will not think of or treat an absolved sinner as someone who still stands as guilty of the repented-
of sin — either before God or in the pastor’s own mind.

' Apology of the Augsburg Confession VII/VII:28, Concordia: The Lutheran Confessions, Second Edition,
edited by Paul Timothy McCain (Saint Louis: Concordia Publishing House, 2006), p. 147.

2Apology XIE40-41, p. 162.

The Holy Bible, English Standard Version, copyright 2001 by Crossway Bibles (a division of Good News
Publishers).
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An important aspect of this official “not remembering” of absolved sins on the part of a
Lutheran minister is summarized by John H. C. Fritz in his influential book on Pastoral
Theology, under the topical heading Sigillum Confessionis (“Seal of Confession”):

A pastor should never reveal what has been told him by way of private confession. A
pastor who becomes guilty of such an offense...deserves to be deposed from office. When
a confession is made, it is in the very nature of the case that there really exists a silent
agreement between both parties that whatever is confessed is said infer nos in the strictest
sense of these words and dare not be revealed. ... In this respect Christians ought to be in
a position to put absolute confidence in their spiritual adviser. The pastor should be
known to be a man who can hold his tongue. Hippocrates even made physicians promise
under oath not to reveal the secret ailments of their patients, and this oath is still in use.
How much more is it necessary and may it be expected that the pastor, who is a spiritual
physician, will not reveal the secret sins which have been confessed to him! Even in court
a pastor while under oath dare not reveal a confessional secret, nor does the court expect
or demand it. Since the pastor acts in Christ’s stead when he absolves a sinner, 2 Cor.
2:10, he acts in Christ’s stead also when he hears a confession. He may therefore not
reveal what Christ Himself does not reveal. Cp. Jer. 31:34.*

With reference to the historic Lutheran custom of using private confession and absolution as a
preparation for administering and receiving the Lord’s Supper, Armin W. Schuetze and Irwin J.
Habeck, in The Shepherd under Christ, also write that

There is a close connection between confession and Holy Communion. Repentance
is central for worthy communing. The penitent sinner confesses his sin and receives
absolution. This means first of all confessing to God in contrite faith. Without this there
can be no salutary use of the sacrament. The church has very properly included
confession and absolution as a significant part of communion preparation...

Private confession and absolution is particularly comforting when specific sins
trouble the conscience. Our Lutheran confessions state that “our churches teach that
private absolution should be retained in the churches” (AC XI, 1)... The pastor will
encourage the use of this means of receiving comfort through direct and personal application
of the gospel to the individual. Such private absolution is not limited to the preparation
for Holy Communion. The pastor may experience that it more often becomes a part of his
Seelsorge with people as he ministers to them in their anxieties, trials, and sickness.

The pastor must guard the privacy of confession. Whatever sins are confessed to
him must remain in confidence. He will share such information neither with his wife nor
with any member. If another person is suffering innocently for a crime confessed to the
pastor, he must try to convince the one who confessed to correct the wrong. Even
according to state laws the pastor is not allowed to reveal such privileged information
without the consent of the person who confessed.’

“John H. C. Fritz, Pastoral Theology: A Handbook of Scriptural Principles Written Especiaily for Pastors
of the Lutheran Church (Second Edition, Revised) (Saint Louis: Concordia Publishing House, 1945), pp. 115-16.

SArmin W, Schuetze and Irwin J. Habeck, The Shepherd under Christ: A Textbook for Pastoral Theology
(Milwaukee: Northwestern Publishing House, 1974), pp. 90-91.
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When Fritz says that the courts do not “expect or demand” a pastor to reveal confessional
secrets, and when Schuetze and Habeck say that “according to state laws the pastor is not
allowed to reveal such privileged information,” they are referring to what is often called the
“clergy-penitent privilege,” which has indeed been recognized in the past by the civil authorities
of the United States. But in our time this privilege is not respected and honored as consistently as
it was when these books of pastoral theclogy were written. And even some within the contemporary
church may no longer fully understand, or be fully committed to defending, the important
pastoral and theological principle of the inviolability of the seal of contession.

Crimes involving the scxual abuse, the physical and emotional abuse, and even the killing
of children, are among the most heinous of offenses. For this reason, many states have passed laws
requiring members of the clergy and of certain other professions to report to the authorities any cases
of the abuse of children of which they become aware. These laws usually recognize an exception
to this reporting requirement with respect to information that a pastor or priest has learned in the
context of private confession, if that pastor or priest adheres to a religion, or belongs to a church,
in which it is understood that such private penitential communications are to be kept confidential.

In a 2015 document published by the United States Department of Health and Human
Services on “Clergy as Mandatory Reporters of Child Abuse and Neglect,” we are told that

Every State, the District of Columbia, American Samoa, Guam, the Northern Mariana
Islands, Puerto Rico, and the U.S. Virgin Islands have statutes that identify persons who
are required to report child maltreatment under specific circumstances. Approximately 28
States and Guam currently include members of the clergy among those professionals
specifically mandated by law to report known or suspected instances of child abuse or
neglect. In approximately 18 States and Puerto Rico, any person who suspects child abuse
or neglect is required to report it.5

With respect to the legal principle of “clergy-penitent privilege,” and the confidentiality that
inheres in that privilege, the HHS document states that

Mandatory reporting statutes in some States specify the circumstances under which a
communication is “privileged” or allowed to remain confidential. Privileged communications
may be exempt from the requirement to report suspected abuse or neglect. ... Most States
do provide the privilege, typically in rules of evidence or civil procedure. If the issue of
privilege is not addressed in the reporting laws, it does not mean that privilege is not
granted; it may be granted in other parts of State statutes. This privilege, however, is not
absolute. While clergy-penitent privilege is frequently recognized within the reporting
laws, it is typically interpreted narrowly in the context of child abuse or neglect.”

6«Clergy as Mandatory Reporters of Child Abuse and Neglect,” State Statutes Current through August 2015
(published through the Child Welfare Information Gateway by the Youth and Families Children’s Bureau of the
Administration on Children within the Administration for Children and Families of the U.S. Department of Health
and Human Services), p. 1.

T“Clergy as Mandatory Reporters of Child Abuse and Neglect,” p. 2.
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Wisconsin Statute 48.981 is a good example of a state law that recognizes, yet narrowly
defines, the clergy-penitent privilege; and that exempts a clergyman from reporting his knowledge
of a case of child abuse when this knowledge has been obtained by him exclusively in a setting of
private confession and absolution. That statute requires pastors (and others) to report to the
authorities any instances of the sexual abuse of children of which they have definite knowledge
or which they reasonably suspect, but makes this exception:

A member of the clergy is not required to report child abuse information...that he or she
receives solely through confidential communications made to him or her privately or in a
confessional setting if he or she is authorized to hear or is accustomed to hearing such
communications and, under the disciplines, tenets, or traditions of his or her religion, has
a duty or is expected to keep those communications secret.”

The historic disciplines, tenets, and traditions of the Evangelical Lutheran Church do in fact
recognize and require the inviolability of the seal of confession in such cases, so that Lutheran
pastors are accordingly not being called upon by this law ~ or by similarly-worded laws in other
states — to violate the seal of confession. Lutheran pastors are, however, required to report any
abuse that they themselves witness, that is reported to them by a victim, or that they learn about
in some other way, apart from the confessional.

Martin Luther’s deeply-held convictions on this question — which are fully in accord with
the teaching of the Holy Scriptures and the Lutheran Confessions — are set forth (in his typically
colorful way) in a Table Talk conversation that took place in August of 1540:

Somebody asked, “Doctor, if a parish minister absolves a woman who has killed
her infant child and afterward the matter becomes public through others, should the parish
minister, when asked, offer testimony in this case before a judge?”

“By no means,” said the doctor [Martin Luther], “for the forum of conscience is to
be distinguished from the forum of the civil government. The woman didn’t confess
anything to me; she confessed to Christ. But if Christ keeps it hidden, I should conceal it
and simply deny that I heard anything. But I would say privately to the woman when she
came to me for absolution, ‘You whore, don’t you ever do it again!””

“Doctor, what if that woman said that she had been absolved by you and wished to
be set free for the reason that Christ had discharged her. Therefore, she would say, the
judges can’t decide anything against her.”

The doctor replied, I repeat that civil matters must be distinguished [from
ecclesiastical]. If I were summoned to appear in this case I would deny it again, for I’'m
not the person who should speak, testify, etc., in the political forum but in the forum of
conscience. Therefore I would say, ‘I, Martin Luther, don’t know anything at all about
whether she was absolved. Christ knows, for he’s the one with whom she spoke, to whom
she confided something or didn’t, who (as he certainly knows) absolved her or didn’t. I
know nothing about it because I don’t hear confession; it’s Christ who does.””

8«Clergy as Mandatory Reporters of Child Abuse and Neglect,” p. 16.
Table Talk #5178, Luther's Works, Vol. 54 (Philadelphia: Fortress Press, 1967), pp. 395-96.
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The man “Martin Luther,” insofar as he is a citizen of Electoral Saxony over whom the
civil courts of Electoral Saxony have legitimate jurisdiction, does not “know” anything about this
matter - even if Christ and Christ’s official representative may know something about it. But the
civil courts of Electoral Saxony have no legitimate jurisdiction over Christ — or by extension over
an official representative of Christ, when that representative is functioning within the parameters,
and according to the requirements, of the sacred office that Christ has entrusted to him. In the
confessional setting, the pastor does stand in the place of Christ, not in the place of his own
person, and certainly not in the place of the civil government. This is the primary Biblical and
theological underpinning of the principle that the seal of confession must always be maintained.

In our time, however, civil courts and state legislatures do not always recognize the
proper limits of their authority in these matters. Some states, in their mandatory reporting laws,
presume to dictate to pastors or priests that they must, if need be, vio/ate the historical
disciplines, tenets, and traditions of their church when a penitent has privately confessed a sin of
child abuse. Regarding the “clergy-penitent privilege,” the HHS document states that

The circumstances under which it is allowed vary from State to State, and in some States
it is denied altogether. For example, among the States that list clergy as mandated
reporters, Guam, New Hampshire, and West Virginia deny the clergy-penitent privilege
in cases of child abuse or neglect. Four of the States that enumerate “any person”™ as a
mandated reporter (North Carolina, Oklahoma, Rhode Island, and Texas) also deny
clergy-penitent privilege in child abuse cases."

This is unacceptable to any conscientious pastor of any denomination who believes in the
Biblical doctrines of the public ministry, the divine call, the office of the keys, and divine
forgiveness; and who also believes that “we must obey God rather than men” on those occasions
when “men” demand that Christian pastors “render to Caesar” what they are permitted by
vocation and conscience to render only to God (Acts 5:29b; Matthew 22:21b, ESV), It is also
difficult to imagine how such statutory demands would pass Constitutional muster if they were
ever challenged in a United States federal court, in view of the First Amendment’s guarantee that
the government “shall make no law respecting an establishment of religion, or prohibiting the
[free exercise thereof.”

A secondary factor in maintaining the principle that the seal of confession is inviolable, is
the implied “contract” that is in effect when a penitent speaks confidentially with a pastor, and
confesses a sin. This sin is confessed with the understanding that it will never be divulged. If that
understanding were not in place, then it is extremely unlikely that the penitent would have come
to the pastor and confessed the sin in the first place. A pastor’s official blanket pledge of
confidentiality with respect to such matters allows him to have ongoing relationships of trust
with his parishioners and with others whom he serves in a pastoral capacity. This is very similar
to the ethical standard of the legal profession regarding private privileged conversations between
an attorney and a client, which likewise requires such confidentiality. If there were no such
pledge on the part of a pastor, then there would be no such trusting relationships.

lc"‘Clergy as Mandatory Reporters of Child Abuse and Neglect,” p. 2.
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And when there is such a pledge, either stated or implied, and a pastor divulges a
confesscd sin anyway, then this would be a profoundly serious breach of personal and
professional ethics. A lawyer could be disbarred for such an offense. Historically, a Christian
clergyman who violated the seal of confession would face defrocking — and on occasion an even
worse punishment. In his highly-respected American-Lutheran Pastoral Theology, C. F. W.
Walther reports that

When Luther was told that the city council in Venice had condemned to the fire a monk
who had absolved a murder confessed to him by someone but had then let himself be
persuaded to disclose it through bribery, Luther replied, “This is a proper, good, and
reasonable ruling and a wise opinion on the part of the council, and it was fitting to burn
the monk as a traitor.”

Walther does not endorse such a severe punishment for this kind of offense, but he does go on to
say that, “At any rate, a preacher who gossips [about things revealed] in confession has ruined his
ministry and deserves to be removed.”!! A pastor divulging a confessed sin would also be a violation
of the Eighth Commandment, which forbids not only telling lies, but also telling the truth to the
wrong people and for the wrong reasons. A pastor who knows of a sin only by means of the
confessional, but who may be tempted to speak of that sin to a third party, would be admonished
by the Large Catechism: “if you know about it, know it for yourself and not for another.”"?

In keeping with this line of thought, the orthodox Lutheran theologian Johannes Fecht
writes that the pastoral obligation not to break the seal of confession “is based on a silent agreement
between the one hearing confession and the one confessing. For if the minister of the Church
were not obligated to the most rigorous silence, then the hearer would be acting foolishly if he
entrusted to the former at his own risk something he could, according to Lutheran principles,
keep secret.”!? In other words, a penitent is not obligated by Lutheran teaching to cnumerate all
his sins in order to receive absolution. As the Augsburg Confession states, “Our churches teach
that private Absolution should be retained in the churches, although listing all sins is not necessary
for Confession.”'* A Lutheran penitent is nevertheless invited and encouraged to confess to the
pastor any specific sins that are especially troubling to him, so that the pastor or confessor can
assure him personally of God’s forgiveness of those sins, and so that the pastor can also offer
additional counsel and instruction tailored to his specific circumstances. As Luther explains,

To confess sin does not mean (as among the papists) to recite a long catalog of sins, but
to desire absolution. This is in itself a sufficient confession, that is, acknowledging
yourself guilty and confessing that you are a sinner. And no more should be demanded

Ne row, Walther, dmerican-Lutheran Pastoral Theology, edited by David W. Loy, translated by
Christian C. Tiews (Saint Louis: Concordia Publishing House, 2017), p. 195. The Luther reference is cited from
Walch 22:880.

'zLarge Catechism 1:270, Concordia: The Lutheran Confessions, p. 390.

"*Johannes Fecht, Instructio pastoralis, p. 151; quoted in Walther, American-Lutheran Pastoral Theology,
p. 195.

14Augsburg Confession XI:1, Concordia: The Lutheran Confessions, pp. 35-36.
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and required, no naming and recitation of all or some, many or a few sins, unless you of
your own accord desire to indicate something that especially burdens your conscience and
calls for instruction and advice or specific comfort, such as young, plain folk and also
others often require.”®

The Small Catechism points out that “for those who have great burdens on their consciences, or
are distressed and tempted, the confessor will know how to comfort and to encourage them to
believe with more passages of Scripture.”® The pastor’s knowledge of specific offenses also
gives him an opportunity to guide a penitent toward a proper making of amends, and toward the
bearing of the proper fruits of repentance, when the proper amends and fruits in a particular
situation are clear. But this level of spiritual care and pastoral influence — together with all the
benefits for the soul and conscience that accompany this care and influence — would not be
possible, if the penitent did not know in advance that such communications would be kept
confidential. He consequently would keep all of these things to himself, and not discuss them
with the pastor.

Fecht goes on to say that in the act of hearing confession, “the minister of the Church is
not regarded as a prosecutor or examiner or judge.” And in response to the erroneous opinion that
a high regard for the integrity and confidentiality of the clergy-penitent relationship is to be found
only in the Roman Catholic Church, and only as a component of the distinctive Romanist
doctrine of the priesthood, Fecht plainly states that “not only the Roman but also our whole
Lutheran Church commands that this confidentiality be kept holy.” He adds that, “with regard to
the seal of confession, we should note that it extends not only to whatever is discussed with the
prior promise of secrecy in the confessional between the one hearing confession and the one
confessing but also to all other, even private, interactions that occur pastorally between the father
confessor and the one confessing, unless he explicitly stated that he was speaking with him in a
different capacity.”"’

One area where the casuistic norms of the Evangelical Lutheran Church differ from the
casuistic norms and canonical requirements of the Roman Catholic Church. is that there is no
unqualified requirement that a Lutheran pastor keep in confidence absolutely everything that is
discussed in the context of the confessional conversation or ritual. Fritz asks, “Shall a pastor
reveal a sin which is yet to be committed and which has been confessed to him?” His answer is
that such a *“‘confession” is “in its very nature different” from a confession of a sin of the past that
the penitent regrets. Fritz goes on to explain that “The only purpose of the confession of any sin
is to receive the assurance of forgiveness; this assurance, however, cannot be sought in advance
for sins yet to be committed.”"®

5Martin Luther, Am Oster Dinstage. Evangelium Luc. xxiiii. Ein ander Predigt. [On the Festival of Easter.
The Gospel according to Luke, 24. Another Sermon.] (1531) (Crucigers Sommerpostille, 1544) (WA 21:263);
quoted in What Luther Says: An Anthology (compiled and edited by Ewald M. Plass) (Saint Louis: Concordia
Publishing House, 1959), Vol. I, p. 331.

16Small Catechism V, Concordia: The Lutheran Confessions, p. 342.

'7Fecht, p. 151; quoted in Walther, American-Lutheran Pastoral Theology, p. 195.

'8Fritz, pp. 116-17. Emphasis in original.

29 of 42



[FTCED._DUTCHESS COUNTY CLERK 05/ 1772023 03: 42 PV | NDEX NO. 2023 51706

NYSCEF DOC. NO. 1 RECEI VED NYSCEF: 05/23/2023

For Lutherans, then, the seal of confession, and the bond of pastoral confidentiality. do
not necessarily apply in all respects to someone’s admission of a plan to commit a sin in the
future — especially if the pastor is not able to persuade the person with whom he is speaking to
refrain from the evil that he intends. And the seal of confession, and the bond of pastoral
confidentiality, likewise do not necessarily apply in all respects to a sin that began in the past but
that is, in effect, still taking place — especially when such a sin presents a current and future
danger to other people and to the larger community, such as the kidnaping of a person who is still
in confinement and has not been released; the poisoning of a well from which people are still
drinking; or involvement in an assassination conspiracy that the other conspirators still intend to
carry out. Fritz adds that in regard to difficult cases of this kind, “When a pastor is in doubt what
to do, he will do well to seek the advice of more experienced brethren in the ministry, in whom
he has the confidence that they will exercise good judgment in such a matter,”"’

The Evangelical Lutheran Church would, in principle, recognize the right of the civil
authorities to require people — including pastors — to divulge their knowledge of certain current
and future crimes, regardless of how they obtained that knowledge. And so, for example, if
someone admitted to a pastor — even in a setting of private confession — that he was abusing a
child and did not plan to stop, this would be treated differently from someone’s confidential
admission to a pastor that he had abused a child (or anyone else) in the past, and was deeply
remorseful over this past sin. The seventeenth-century theologian Johann Conrad Dannhauer is
speaking of such things when he writes:

It is true that what is confided is to be kept secret, in accordance with natural obligation
(Prov. 11:13), in accordance with the ancient practice of the church, and because the
preacher acts in the stead of Christ — because the latter [Christ] covers up the sins of the
repentant, the one absolving must not disclose them, especiaily secret and nonoffensive
sins. But if silence would harm the state or love of one’s neighbor (if, for example, a
conspiracy, treason, poisoning of wells, or the danger of arson were confessed), then the
one who confessed this is to be urged either to disclose the matter himself or explicitly to
allow it to be revealed. Otherwise he will not receive the blessing of the loosing key. If he
does not want this, then more concern should be had for society than for an individual
person, and there is no seal in the divine Law that could be held over the mouth in this
case.?

Also addressing these kinds of current and future sins — but not sins that are only in the past -
Fecht similarly explains that

Those sins which, if they remain concealed, involve the destruction of either an entire
community or several [people] should not be kept secret, since a community should be
the object of greater concern than an individual. ... However, one should proceed as

Fritz. p. 117.

203ohann Conrad Dannhauer, Hodomoria Spiritus Papae, p. 1456; quoted in Walther, American-Lutheran
Pastoral Theology, p. 197.
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considerately in such a disclosure as the holiness of the seal of confession demands. The
person must be protected as long and as far as possible.?!

But past sins for which a penitent had sought the Lord’s forgiveness — including sins that were
also civil crimes — may not be divulged by a Christian pastor. This remains the case even if the
pastor personally suspects that the confessing person may not have been completely sincere in his
repentance or in his stated intention to avoid that sin in the future. Only God “knows the heart™
(Acts 15:8, ESV). While a pastor according to his office represents God and speaks for God, he is
not God, and is not able to know everything that God knows. “For the Lord sees not as man sees:
man looks on the outward appearance, but the Lord looks on the heart” (1 Samuel 16:7, ESV).

Regarding the way in which a pastor deals with someone who says that he repents of a
certain sin, but whose sincerity in this repentance is doubted by the pastor, Fritz writes:

Whenever a pastor is much in doubt whether or not a person...is penitent, but cannot
absolutely prove the impenitence of such a person, he dare not...absolve such a person
conditionally nor add any manner of warning or threat to the absolution; for the
absolution is in its very nature unconditional, and so-called conditional absolution is not
absolution at all. Whether or not the sinner receives the benefit of such absolution is
another question. The benefit of the absolution can be received only by faith, and faith
presupposes a contrite heart. But as far as the absolution is concerned, God verily and
truly offers forgiveness.

Lutheran casuists through the years have also addressed highly extraordinary situations,
where a pastor’s procedure in dealing with statements that had been made by a penitent in the
context of confession did differ from what his ordinary procedure would be. One example
involved a woman who under torture confessed to a capital crime that she had not actually
committed, since she preferred death over continuing torture. In the setting of private confession
with a pastor, before her scheduled execution, she admitted that she had not actually committed
the crime of which she had been convicted. But she also asked the pastor not to divulge this
private recantation, since she feared being tortured again. The pastor did divulge what she had
said in confidence anyway, and this prompted the authorities to overturn her conviction and
cancel her execution. This divulging of information that had been learned in the confessional was
not a divulging of a sin that someone had committed, but it was a divulging of a sin that someone
had not committed.”

Another extraordinary case involved a bandit known as Lips Tullian. He was caught,
tried, and convicted of his crimes. Because of his cooperation with the authorities — in his having
persuaded several of his accomplices also to confess what they had done ~ he was granted a more
humane form of execution (beheading rather than being broken on the wheel). One additional
requirement was that he also confess his sins publicly and express repentance for them. This he

HFecht, p. 152; quoted in Waither, American-Lutheran Pastoral Theology, p. 196.
2Fritz, p. 115. Emphases in original.
Bgee Walther, American-Lutheran Pastoral Theology, p. 197.
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did, also in the presence of a pastor, who then publicly absolved him before his beheading in
Dresden in 1715.%* The pastor’s willingness to go along with this unusual way of hearing and
responding to a confession did not involve his personal divulging of past sins of which the civil
authorities were not already aware.

The eighteenth-century theologian Salomon Deyling refers to the Tullian case in his
explanation of the important Lutheran distinction that has already been mentioned, between a
confession of past repented-of sins, and a confession of ongoing present sins or intended future
sins:

We distinguish between sins that have already occurred and those that have vet to be
committed. The former are rightfuily kept secret and covered with complete silence,
provided the general well-being and the command of the highest authorities do not
command something else, as was the case with the notorious Lips Tullian. With regard to
future sins and sins still to be committed, there is less concern. For if an offense revealed
under the seal of confession and keeping that same [sin] secret would lead to the
destruction of the highest authorities or the state or the neighbor - for instance, if a
conspiracy, treason, the poisoning of a well, and arson were confessed — and the person
confessing persisted in his evil plan after being warned by the preacher, in this case he, as
an impenitent, may not be absolved nor may his horrific crime be kept secret, if the one
hearing confession does not wish to act contrary to the law of nature, which commands us
to prevent every destruction of the neighbor, [and if he does not want] to make himself a
participant in the same sin and guilty of shedding innocent blood. Thus that Jesuit could
have prevented the murder of King Henry IV of France if he had not kept secret the plan
of Ravaillac which had been revealed to him. And even if someone who confessed the
intention to commit a crime promised not to commit the crime after stern reproach by the
father confessor, it would still be in accordance with love and prudence, while keeping
the one who confessed anonymous, quickly to inform the people whose well-being is at
stake, so that they may exercise care and ward off the danger. In fact, if the well-being of
the highest authority or of the republic requires it, he may not conceal even the name. In
light of all of this, it is not difficult to answer the question whether a confession should be
revealed if, by concealing the confession of the guilty person, an innocent person would
lose his life, even if he had not revealed his innocence himself. Our theologians correctly
answer the question in the affirmative, but with a distinction between revealing the
criminal and {revealing] the crime; only the latter is permissible here.?

Walther summarizes the normative centuries-old Confessional Lutheran standards concerning
these matters:

%See Mitchell B. Merback, The Thief, the Cross and the Wheel: Pain and the Spectacle of Punishment in
Medieval and Renaissance Europe (London: Reaktion Books, Ltd., 1999), pp. 153-54.

#Satomon Deyling, Institutiones prudentiae pastoralis, p. 456; quoted in Walther, American-Lutheran
Pastoral Theology, pp. 196-97.
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A preacher must not reveal what is confessed or [made] known to him in confession, or
even [just] as a preacher. Instead, he must keep it secret because of the seal of confession.?

...if someone confesses a sin still to be committed, this does not at all fall into the
category of confession. While such admissions should also in no way be revealed except
in the most extreme emergencies, if what is revealed concerns a sin that would harm
another person, perhaps an entire community — a planned murder, maybe the assassination
of a king, the poisoning of a well, arson, treason, and the like — then [the pastor] must
above all appeal with all means to the conscience of the one blinded not to carry out his
plan. However, if this is unsuccessful, the matter must be reported to the proper
authorities (without names, if this is enough to avert the danger; however, where this is
not the case, then also by naming names).”’

In The Counseling Shepherd — coauthored by Armin W. Schuetze and Frederick A.
Matzke — we are told that in a “confession and absolution™ setting, “both pastor and member
recognize that what is happening is confidential unless there is a specific understanding to the
contrary.”?® Yet Deyling, as already cited, seems to back away from this absolute commitment to
confidentiality regarding past sins when he says that “sins that have already occurred...are
rightfully kept secret and covered with complete silence, provided the general well-being and the
command of the highest authorities do not command something else.” The example of such a
“command of the highest authorities™ that he gives (the Lips Tullian case) did not, however,
involve a real breaking of the seal of confession. One does also suspect that Deyling may have
been influenced by the improper subservience to the civil government that so often characterized
the “state church” Lutheranism of his era, which we today would certainly not want to emulate.

But in any case, the possible dilemma posed by Deyling’s seeming deference to “the
highest authorities” in such a matter would not be a factor in states where these authorities do not
in fact command the breaking of the seal, but explicitly protect it with a clergy-penitent exception
to the reporting requirements of laws that otherwise require pastors to report the abuse of
children or others. Yet even when a state (or country) would presume to require a clergyman to
break the seal of confession in certain situations, a Lutheran pastor would not recognize the
legitimacy of such a demand, but would see it as an improper governmental intrusion into a
realm where the civil authorities have no proper jurisdiction. We recall Luther’s way of dealing
with a hypothetical situation involving a pastor being subpoenaed to testify in court concerning a
confession of infanticide that he would have heard in the course of his pastoral duties. Luther
states unambiguously that a pastor should “By no means” comply with such a subpoena, since
“the forum of conscience is to be distinguished from the forum of the civil government.”

Specifically in regard to the abuse of children, and laws that require a clergyman to report
such abuse when he becomes aware of it, we read in The Counseling Shepherd:

26wWalther, American-Lutheran Pastoral Theology, p. 194.
27Walther, Amevrican-Lutheran Pastoral Theology, p. 196.

28 Armin W. Schuetze and Frederick A. Matzke, The Counseling Shepherd (Milwaukee: Northwestern
Publishing House, 1988), p. 116.
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The question for the pastor may be: “Must I violate my confessional relationship with a
member by telling the government? Must I suffer the consequences if I don’t think I
should reveal what I know?” In certain situations the pastor may in advance warn a
counselee what the law requires him to do. Such a warning may, however, terminate a
necessary spiritual ministry to that counselee. If indeed the government should ever
demand that the pastor violate his conscience bound by the word of God, the pastor must
answer, as Peter did, “We must obey God rather than men!” (Ac 5:29)%

Pedophiles and people with similar compulsions, as a category, are notoriously narcissistic and
lacking in empathy for their victims; are masters of deception and manipulation; and are very
adept at avoiding exposure and hiding their crimes. So, if someone who has been engaging in this
kind of behavior approaches a pastor and voluntarily admits what he has been doing, that in itself
indicates that this person is not a typical pedophiie or sexual predator. It indicates that he is
instead an individual whose conscience has been severely pricked by God’s Word, so that he
would accordingly be expected to be receptive to the Scriptural instruction of the pastor. In the
anguish and confusion of his guilt and fear, a pedophile who has internally come under the
conviction of the judgment of the divine law against his perverse behavior, may not yet know,
when he first confesses his sin to the pastor, what course of action he should now follow in order
to avoid this behavior in the future. But in the course of the confidential conversation or
conversations that such an individual would then have with the pastor, after the pastor had heard
his confession and absolved him, he would in all likelihood allow himself to be guided by the
pastor in making the right decisions and in doing the right thing.

This pastoral counseling process — flowing from the confession and the absolution strictly
speaking —needs to be allowed to follow its natural calming course, and to reach its proper clarifying
conclusion. But this pastoral counseling process would likely never be initiated if a pedophile
who is troubled in his conscience, yet uncertain of what he should do, would know in advance
that the pastor will automatically turn him in to the authorities if he admits his crime to the pastor.
Knowing this in advance would likely have an inhibiting effect on him, and would likely
dissuade him from taking that first scary step of opening up to the pastor, If the proper course of
action for a penitent sex criminal is indeed for that person to turn himself in to the authorities, we
should not expect him to see this at the beginning of the counseling process, but rather at the end
of that process, after the offender has been able to hear, ponder, and eventually embrace the
pastor’s counsel — all within the safe boundaries of the seal of confession. His receiving of God’s
forgiveness, and of the comfort of his justification in Christ, can give him the courage and fortitude
he needs to be willing and able to report his crime to the authorities. He would not have this courage
and fortitude before receiving God’s forgiveness and the transforming grace of the gospel.

In his immediate or ongoing interactions with someone who has confessed a sin involving
the abuse of a child, a Lutheran pastor can indeed be expected in most cases to try to figure out a
way of persuading the offender to turn himself in to the authorities as a proper fruit of repentance
—especially if this was a relatively recent offense. At the very least, a Lutheran pastor who is dealing
with such a case can be expected to try to figure out a way of preventing any possible future
occurrences of the abuse if there is a danger of this. And a Lutheran pastor can also be expected

#3chuetze and Matzke, p. 183.
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to try to figure out a way of providing much-needed spiritual care to the victim of such abuse if
he is able to do so. But nonc of this can be at the expense of breaking the seal of confession.

Consider the alternative. If it is known in advance that a pastor will divulge to the
authorities any sins of abusing children when these sins are confessed to him, then those who
have committed such sins in the past — and who may be tempted to commit them in the future! -
will most probably never talk to the pastor about it. The pastor would therefore have no
opportunity to interact with an offender regarding these harmful behaviors and temptations; or to
offer him the counsel and admonition that he needs concerning such behaviors and temptations,
and concerning what the fruits of repentance should now be in his life. If a pastor has a stated
policy of reporting and divulging such sins, this would virtually guarantee that such sins would
never be confessed to him. Over the long term, that would make the children whom the pastor
has an obligation to protect, less safe, and not more safe.

If a pastor who has heard such a confession struggles with the question of what to do with
the troubling information he now has regarding the abuse, he needs to remember that the only
reason why he does in fact have this information, is because of the seal of confession. Without
the guarantee of the seal having been in place before the confession, the confession never would
have been made. The seal of confession, and a full and frank confession of sin, rise or fall
together. A full and frank confession of sin is therefore not a reason to break the seal. It was
precisely the seal that had invited and facilitated this full and frank confession.

A pastor’s encouragements toward the bearing of the proper fruits of repentance in the
life of a forgiven sinner do not negate God’s forgiveness of the sin, or imply that the sin is now
being “remembered” once again by either God or the pastor. But these encouragements are an
additional component of the ministry of the Word in its totality that a pastor is called to carry out
with God’s people as God’s representative. Martin Chemnitz writes that

the faithful minister of the Word...brings forth all things which are beneficial and applies
them to certain subjects which Christ includes under the summary statement “Preach
repentance and remission of sins,” and “teach them to observe all things which I have
commanded you,” Luke 24:47 and Matt. 28:19... And Paul in Acts 26:20 sums them up
thus: repentance, faith, and works, or the fruits of repentance. *

Habeck accordingly exhorts pastors who are hearing a confession that

where there is sorrow over sin against God, there proclaim the forgiveness of that God
which was purchased with the blood which our Savior shed for the remission of our sins.
We know that where there is true repentance there will be “fruits meet for repentance™
(Matt. 3:8). We shall have to point this out. We may have to advise the penitent sinner
when he asks what he can do to show that he is sorry for what he has done. But we shall
have to be very careful not to let him get the impression that by what he is doing he is
making himself worthy of forgiveness, but to lead him to seek it in the Savior’s sacrifice

*Martin Chemnitz, Loci Theologici, translated by J. A. O. Preus [Saint Louis: Concordia Publishing House,
1989], Vol. II, p. 707.
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of which the gospel tells us. And we must be careful not to impose conditions which must
be met before we will let the sinner hear the gospel. ... We dare not withhold the gospel
from those to whom the law has revealed their sin, who repent of it, and show the
sincerity of their repentance by promising to bring forth the fruits of repentance.
“(Charity) believeth all things, hopeth all things” (I Cor. 13:7).*!

In Thesis IX of his well-known lectures on Law & Gospel, Walther explores the subject
of the forgiving power of absolution, and the objective basis of that forgiving power in the death
and resurrection of Christ. He explains that, for a penitent,

The right procedure is not to base the validity of Absolution on our own contrition, but to
make our contrition rest on our Absolution. ... Christ Himself said, *“Your sins are
forgiven.” If He said it, then believe it. If you do not believe it, then you yourself call
Christ a liar. Even if we pastors were to pronounce the Absolution to such a person ten
times, it would not benefit him. We cannot look into people’s hearts. But that is not
necessary anyway. We should look only at the Word of our heavenly Father, which
informs us that God has absolved the entire world. That assures us that all sins of all
humans have been forgiven.*?

Walther then asks and answers a couple hypothetical questions:

You might ask: “Does this also apply to an ungodly scoundrel who might be
plotting a burglary tonight — intent on stealing and robbing?” Indeed it does. The reason
this person does not benefit from Absolution is because he does not accept the
forgiveness offered him, for he does not believe in his Absolution. If he believed the Holy
Spirit, he would stop stealing.

You might also ask: “Is it right to absolve such a scoundrel?”” Answer: If you
know he is a scoundrel, it would be wrong to absolve him because you know that he will
not accept forgiveness. If you know this, you would commit a great and serious sin by
performing the sacred act of Absolution for him and thus casting your pearls before
swine. But Absolution itself is always valid. If Judas had received Absolution, God would
have forgiven his sins; but Judas would have had to accept forgiveness. To obtain this
treasure, there must be someone to give it — and someone else to receive it, An unbeliever
may imagine and even say that he accepts forgiveness, but in his heart he is resolved to
continue his sinful life and to prefer serving the devil.

Another question naturally arises: How does a confessor “know” when a person who has come to
him for private confession does not actually repent of his sins, and does not actually believe in

Mrwin J. Habeck, “Law and Gospel and the Proper Distinction in Their Use in the Life of the Church,”
Wisconsin Lutheran Quarterly, Vol. 69, No. 3 [July 1972], pp. 180-81.

*2C. F. W. Walther, Law & Gospel: How to Read and Apply the Bible, edited by Charles P. Schaum,
translated by Christian C. Tiews (Saint Louis: Concordia Publishing House, 2010), pp. 206-07. Emphases in
original.

Swalther, Law & Gospel: How to Read and Apply the Bible, p. 207.
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Christ and his absolution? How does a pastor “know” when he is dealing with a “scoundrel.” and
not with a weak and struggling Christian? The answer is that he would know this — to the extent
that he can know this — through carefully listening to what the penitent or would-be penitent says
or does not say. He would not know this through presuming to read the mind, or peer into the
heart, of the person with whom he is speaking.

An authentic expression of repentance involves not only a statement of sincere regret that
a sin was committed in the past, but also a statement of a sincere desire that, with the Lord’s help
and in the Lord’s strength, that sin will be avoided in the future. If  am genuinely sorry for what 1
have done, I genuinely do not want to do it again. This is why the formula of private confession
given in the Small Catechism has the penitent say, at the end of his description of his failings and
transgressions: “For all this I am sorry, and I pray for grace. / want to do better.

In the 1569 Church Order for Braunschweig-Wolfenbiittel — prepared by Chemnitz and
Jacob Andreae — the statement of repentance that worshipers are expected to recite in the public
rite of general confession is even more explicit in this regard, when it directs penitents to
conclude their acknowledgment of their transgressions with these words: “But I repent and am
sorry for them and heartily desire grace of God, through His beloved Son, Jesus Christ, and /
pray that He would impart to me His Holy Spirit for the amendment of my life.” The formula
for the public absolution that is provided in this Church Order is also quite detailed in its
description of the character and content of a sincere repentance. The pastor is directed to respond
to the congregation’s confession in this way:

The Almighty God has had mercy on you and by the merit of the most holy suffering,
death, and resurrection of His beloved Son, our Lord Jesus Christ, forgives you all your
sins: and I, as an ordained minister of the Christian Church, announce to all who truly
repent and who, by faith, place all their trust in the sole merit of Jesus Christ and who
intend to conform their lives according to the command and will of God the forgiveness
of all your sins, in the name of God the Father, the Son, and the Holy Spirit. Amen.*

And the Church Order’s directions concerning private confession and absolution say this:

First, pastors shall instruct the simple in a thorough and Christian manner regarding
proper confession, so that they learn to fear and acknowledge God’s wrath against sin.
Then, when the people repent and are resolved to amend their lives, they [the pastors]
shall console them with God's Word.”

*Smnall Catechism V, p. 342. Emphasis added.

35Martin Chemnitz and Jacob Andreae, Church Order for Braunschweig-Wolfenbiittel, 1569, edited by
Jacob Corzine and Matthew Carver, translated by Corzine, Matthew C. Harrison, and Andrew Smith (Saint Louis:
Concordia Publishing House, 2015), p. 85. Emphasis added.

38Chemnitz and Andreae, Church Order for Braunschweig-Wolfenbiittel, p. 85. Emphasis added.

3 Chemnitz and Andreae, Church Order for Braunschweig-Wolfenbiisttel, p. 116. Emphasis added.
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These formulations are not making absolution conditional, or dependent on the
amendment of life. But these formulations are describing a true and complete repentance as
necessarily including a desire for amendment of life. Absolution “is not dependent upon
subsequent works of faith; and the amended, new life in Christ is never perfect. However, faith
cannot coexist with the intention to sin or a deliberate persistence in sin.”®

In light of all this, there may be circumstances in which a conscientious pastor may
conclude that someone who rhetorically claims to be repentant of a past serious sin, is actually
not repentant, if he also hesitates to say that with God’s help he wants to amend his sinful life,
and hesitates to say that with God’s guidance he is willing to do what is necessary to avoid that
serious sin in the future. What such a person has told the pastor would therefore not be
considered to be a genuine confession, protected by the seal of confession. And absolution would
not be pronounced upon such a person. But again, such a conclusion would not be reached by the
pastor on the basis of his presuming to read the mind, or peer into the heart, of the person with
whom he is speaking; but it would be based on his careful and attentive listening to what that
person says or does not say.

As a pastor seeks to guide a penitent in the fruits of repentance that are proper for his
particular offenses, he must remember that he is not doing this as if he were a civil law
enforcement officer. Especially in the United States, with its Fifth Amendment Constitutional
guarantee that no person “shall be compelled in any criminal case to be 2 witness against
himself,” it is not in itself a civil crime to decline to admit publicly to another previous crime.
And so, if a confessed sin happens also to be a civil crime, this does not automatically mean that
it would be a necessary fruit of repentance for the penitent to turn himself in to the authorities for
that past crime. The Prophet Nathan, who privately absolved David of his sin of adultery, did not
tell him that he must now submit himself to be stoned to death — even though adultery was a
capital crime in ancient Israel (Leviticus 20:10). In fact, Nathan said just the opposite: “The Lord
also has put away your sin; you shall not die” (2 Samuel 12:13b, ESV).

If, however, the present and future welfare and safety of another person or other people
are clearly at stake — such as when an innocent person is in prison for a crime that the penitent
actually committed, or when the penitent’s pattern of criminal behavior is imbued with a deep-
seated pathological compulsion to reoffend — that would certainly serve to flesh out the details of
what a penitent’s sincere intention to conform his life to “the command and will of God” would
involve. Still, it is not an inherent part of the pastor’s vocation to insist that all criminals who
have confessed their crimes to the pastor, must confess those crimes also to a law enforcement
officer. Yet if a law enforcement officer, according to 4is vocation, does someday figure out that
the penitent committed the crime, and if the penitent is found guilty in a court of law, then he
must be willing to accept the punishment that his crime deserves according to the civil law.

If the pastor, with the use of objective evaluative criteria, discerns and concludes that
someone who confessed a past crime is truly sorry for his crime, and yet may still be in the
process of working through the way in which he is going to make amends or be accountable for

3 Norbert H. Mueller and George Kraus, coordinating editors, Pastoral Theology {Saint Louis: Concordia
Publishing House, 1990), p. 122 [note 7]. Punctuation slightly revised.
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his actions, the pastor must not lift the protection of the seal from him and from his confession.
But the pastor reserves the right proactively to continue to counsel, advise, and instruct the
person in question — with increasing firmness and frequency if that is what the situation requires.
And this would include someone who in the past abused a child, and is now sorry for 1t.

If the seal of confession and pastoral confidentiality can be broken and violated for this
sin, then why not for other hurtful and serious sins, such as murder, rape, robbery, or dealing
drugs? Should the authorities be told about these crimes, if they are confessed to the pastor?
Should a cuckolded husband be told about his wife’s adultery, if she confesses that to the pastor?
Should parents be told if their teen-age children have confessed fornication, drug use, or
underage drinking to the pastor?

If the church would start going down this pathway, and begin to draft a list of sins that
will be divulged by a pastor if they are confessed, where would it stop? Would any Lutheran
penitent be able to trust his pastor with the knowledge of a shameful sin or crime from the past
that has been privately confessed? Would a penitent who confessed a sin to his pastor in
confidence always be wondering if his pastor would end up deciding that his particular secret
need not be kept after all? If that kind of distrust and fear on the part of a pastor’s parishioners
began to permeate their relationship with him, then they would always keep their pastor “at arm’s
length.” They would not confide in him. They would not seek him out for individualized pastoral
care when their consciences would be especially burdened by something. Souls would be
harmed, and God’s will for the cure of souls — for Seelsorge — would be thwarted.

Luther writes in the Smalcald Articles that

Absolution, or the Power of the Keys, is an aid against sin and a consolation for a bad
conscience; it is ordained by Christ in the Gospel [Matthew 16:19]. Therefore,
Confession and Absolution should by no means be abolished in the Church.®

The specific practice of private absolution is not explicitly and directly addressed in the New
Testament. But the practice of private absolution is naturally derived from, based on, and implicit
within, the New Testament doctrine of the keys. Therefore, “Since private Absolution originates
in the Office of the Keys, it should not be despised, but greatly and highly esteemed, along with
all other offices of the Christian Church.”*® The seal of confession, in turn, is naturally derived
from, based on, and implicit within, the practice of private absolution. The seal of confession
should likewise “not be despised, but greatly and highly esteemed,” since it serves God’s saving
purposes in the lives of troubled sinners, and ultimately also in the lives of those whom they have
hurt through their sins, by inviting and facilitating a full and free confession of those sins.

A penitent sinner confessing his sins in the presence of the pastor is in many ways the
equivalent of a penitent sinner praying to God directly and asking God to forgive him. The
difference is that in private confession, by means of the vocation of the pastor, God responds to
this prayer by absolving the penitent sinner through the lips of the pastor; and by using the pastor

*Smalcald Articles I1I, VIII:1, Concordia; The Lutheran Confessions, p. 280.
“Smalcald Articles I11, VIII:2, p. 280.
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as his instrument in providing to the absolved sinner the comfort, the instruction, and the counsel
concerning the proper fruits of repentance, that he needs.

A Confessional Lutheran church body should be clear and unambiguous in enunciating its
teaching that the seal of confession must always be honored in its congregations and institutions.
And a Confessional Lutheran church body should be clear and unambiguous in making known its
expectation that the pastors who serve under its aegis will always preserve the confidentiality of
penitential communications of this nature. This is especially the case in states where clergy are,
as a general principle, defined by state law as mandatory reporters of child abuse. If a Lutheran
church body is unclear or inconsistent in its teaching and expectation in this regard, a zealous
prosecutor — even in a state that otherwise respects the clergy-penitent privilege when it is
invoked — may conclude that this particular church body does rot in fact claim a clergy-penitent
privilege for its pastors. A zealous prosecutor under such circumstances may feel free to haul one
of these pastors into court, with a demand that he give testimony regarding a conversation he had
with a penitent in a confessional setting. If their church does not protect them through a clear and
unambiguous articulation of its adherence to the historic Lutheran principles of pastoral
confidentiality, conscientious Lutheran pastors in the future may end up in jail under contempt of
court citations; or may end up being prosecuted in criminal court themselves, for their failure to
divulge their knowledge of a crime that had later become known to the authorities — even when
the pastors had obtained their knowledge of it through a private confession. If conscientious
Lutheran pastors do not have the unswerving support of their church in their commitment to
keeping penitential conversations in strict confidence, they may also end up being bankrupted by
civil lawsuits, because they had not broken the seal of confession in particular cases.

In 1999, the Commission on Theology and Church Relations of The Lutheran Church -
Missouri Synod issued a report on The Penitent-Pastor Relationship: Privileged
Communications. This report includes “Summary Principles and Practical Guidelines,” which we
also include here. We would commend these principles and guidelines to Lutherans of all synods
as a good and helpful summary of the standards to which all Lutheran churches and pastors
should hold themselves, and as a good and helpful summary of the practices that all Lutheran
churches and pastors should follow:

Before we provide a set of guidelines, it may be helpful to summarize the general
principles upon which they are based and that govern the pastor-penitent privilege.

1. The Lutheran Church — Missouri Synod practices and encourages individual
confession and absolution which is a significant function of the pastoral office.

2. Historically, the Lutheran church has consistently and resolutely maintained the
seal of the confessional, that is, the confidential nature of confessional
communications. The Lutheran church expects its pastors to maintain this
position.

3. Scriptural teaching regarding the pastoral office and its responsibilities
supports the principle that communications made to a pastor by a person
confessing his or her sin(s) are not to be disclosed.

4. Although there may be a distinction between communications to a pastor that
are confessional in nature (made for the purpose of receiving forgiveness) and
those that are not (offered for other reasons), communications to a pastor as
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pastor — except in the most extraordinary circumstances — are to be held in
strict confidence as privileged communications.

5. Although certainly to be respected, the status of the civil law as it relates to
confidential communications to a pastor does not dictate a pastor’s decision as
to whether and to what extent a communication is to be divulged.

Therefore, the Commission on Theology and Church Relations offers the following
guidelines for a pastor regarding confidential communications received by him in his
capacity as pastor:

1. A communication made by a penitent seeking absolution for a particular act
must not be divulged, even if the act was criminal and even if the law may
compel its disclosure.

2. A communication made outside the context of a confession by a person who
recognizes the sinfulness of the conduct communicated and who is not likely to
put others in danger by repeating it, is not to be divulged.

3. Where a communication made to a pastor is confidential, it should not be
disclosed solely because the penitent shared the communication in the presence
of a third person.

4. Where a communication is made (whether in or outside the context of a
confession) suggestive of an intended and/or imminent harmful act such that
the person’s or someone else’s safety would be jeopardized if steps were not
taken to hinder the penitent, a pastor must exercise his judgment in protecting
the interests of those in danger.

Certainly situations may arise that are difficult to place within these guidelines. In such
circumstances a pastor should seek the counsel of his fellow pastors and above all seek to
discern God’s will through prayerful examination of Scripture, the Lutheran Confessions
and the writings of the fathers and teachers of the church. Finally, the Commission
recommends that congregations adopt these guidelines and make them generally available
to their members.*!

David Jay Webber
January 12, 2023

Al“Summary Principles and Practical Guidelines,” from The Penitent-Pastor Relationship: Privileged
Communications, A Report of the Commission on Theology and Church Relations of The Lutheran Church -
Missouri Synod (September 1999), pp. 13-15.
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STATE OF NEW YORK }
} SS;
COUNTY OF DUTCHESS }

I, Anthony Henry Thomas Stephens, the undersigned, am an attorney admitted of practice
law before the Courts of New State, certify that I have read the foregoing Plaintiff’s
Verified Complaint and know of the contents thereof; the same is true to my own
knowledge, except as to the matters therein alleged to be on information and belief, and

as to those matters, I believe it to be true or most likely to be true.

Dated: May 22, 2023
Poughkeepsie NY

//

Anthony Henry Thomas Stephens,
Attorney at Law

23

42 of 42



