SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK PART W

THE PEOPLE OF THE STATE OF NEW YORK

DECISION ON DEFENDANTS
Rp—— MOTION FOR RECUSAL
DONALD | TRUMP Ind No T1543-23

HON, JUAN M MERCIHAN JsCo

O May 3,225, Defendant filed a notice of maotion seckhing this Cosnt’s Recasall The
BOtce was accompumscd by 4 memonendum of lew, the s(finmancn of Susan R Necheles, Cosmed
for Me. Teump and two exhiluts, whonofied a5 bl A and Exbhober B On June 14, 2028, dhe
Poople (ihed & memsoesndum of law with s sccompanying sffiemation and cxhiets i opposson to
Defendant’s moton for rocusal. O Juse 20, 2025, Susan Nocheles wrone 1o the Court seckang leave
to e 3 reply memorandan of lew. M Necheles sl sahed the Couet 10 peovide the defomse »
copy of the lester this Conrt had peeviously sabestted 1o the Advisary Cosesatiee on Judscal Erhics
“sor thar the defome can properh evaluate whether the Advnoey Commuttoe was fully mfoemed
shout the possble coafbcr of mrorose. ™ Necheles Lettor a1 2.

Defondant pats forth theee prscpal segaments m suppent of his soeces Firs, be claem
that “the pobncal and financial wteren™ of this Coun's dasghtcr “crcates an scvual ce percerved
conflict of muerest because rolings and docmions™ mande by thas Court “may resalt i 2 Goancal
bemcfit to Yous Honot's daughrer.” Defendant’s Momonndam st | Near, be alloges that the

' Eahibit A of the May 11, 2000, mobion for retutsd, o 4 copy of the memarandum of law n support of Defendants,
e Trumg Corporation and Tremg Papoll (oep s reCuss maton lied by Sesan Necheles o0 or 3boot Septomser
5, 2022, i connection with the Matter &f The Progie of the Soate of Mew Fork . The Trump Corparation d/tvie Phe
Trwmp Orgamsation, Framp Aoprod Corp iVl Mhe Trump Ovgenatan, Indctment No. LATII021. A copy of the
aMrmation of Sutan A Netheles, ehih Jcompanies the motion, way aho sttached as part of Exhitat A

Dbt B of Defendant’s May 31, 2023, mation, i 3 copy of the atrmaton of Sutan Holfager, fled s oppastion
10 Defendarts’ September £, 2022, mation o recne.

1 On of 200ut Aprd 34, 2022, shortly aftey Defencant wis Mragned and sporoarmately s meeks before he fled
the instant motion for recassl, D Court wrote 10 the Adwritry Commitice 0n M@0 I 10 ek a formal
CONON regardhng wreeral matters now addrewsed n the Decron



Court's “role m a poor cae encoursging Allen WeisseBerg 10 cooperate aganat Prendent T rump
and his maceests shows a proconceived b sgaine Prosdons Trump.™ Defendant’s Memorandum ot
L Last, ot 3 Diefendant’s coanention that campagn contrivenons made by thie Court @ 2020, “rane
if truc, at the very least, an appearance of smpastiality [vic) ™ Diefendune’s Memonadum at 7.

The People oppose Defendant’s motion on the growsds that “Dicfondant peesents no
aspurmcets that faurdy eaise any actual oe percaved conflict of meerest or preconcenod b People’™s
Opposstion at |

DECISION

“The nght to sm wnpartial gt s & baskc requement of due process ™ Pagd 1 Nod, W
NS 222, 225 (2017), Homever, “Tu) pdpe & 25 obliged not oo scome himsclf when 2 & not called
for as be s oblged 10 whon 6. Je o Dvoad Derndas Lasterr foc, 861 128 1307, 1512 (24 Cee.
195). "~ Abwennt o kegpal dvgaalification wedct Padiciary Law § 14" whach Diefondans doos not llepe
bere, “x Teul Judge = the sole srbitee of recusal™ Papde n Moo, 70 NOY 2d 805, 405 (1987, A
tenal poddpe’s “decion o that regaed will not be bghtly overtuened ™ Kiae v [Del, 39 AD.3 649,
650 (2 Deps 2007).

I Diefendant’s clamm that thas Comn’s dasghter’s employment cresses an
sctaal oe perectved conflict of nterost soguinng socwal.

This Conmt’s daughter is the Prevident and Chacf Operansg Officer of Authentc Campaigns,
Inc, a dgtal markctng agencr that warks with Democrane Parry candidatos 3 well ss non - profin
onganizanons. Defendant posits that becauss of her possnon with Awchentic Campaigen, ohe
“seands 2o financally benefit from deossons thas Court makes in this case.™ Diefendunt’s
Memonadum a4, Because " w likely dhar many of Pressdess Trump's oppooenes . will smempe
to e this cane - mmad amy rudeges By the Court - o mmach”™ Diefendant and that “ber work at, and
franc) mrerests i | Asebennc Campaigne] . reses real aod kepnensase concerns about this Cour's
nprarsiabey © Diefendant’s Messorandum at 8. The Peogde argue thar Dicfomdant’s chums arc so
“temote, speculative, ‘possle or contingem,™ (Kamer r. Muomae, 124 A DS 1195, 1198 (5 Dep
2015]), that recusal woukd wemsply 5ot be wareantod hese. People’s Oppossoon 3t 2 And that
“Plocmal s roguered ‘only whete there exots 2 direct, pervonal, sulneantial of pecamary inteees! 10
reaching s particalae conchusion ™ People's Memaorsadum at 2, quossg, Pl n, i, 93 NY.24
2V), 246 (1997).



Diefendant cndeavons so advance thas clem by relving upon several opemons of the New
York State AMdvisory Cosmmmstiee oo Judicial Fthees, dospite secesanly concodang that nooe of the
opesions i e poot.” Diefendant’s Memorsadum st 1112 Defondant’s sticopts to analogre those
opmions with the faoes herom, ful. Howerer, om May 4 228, vhe Advmory Commatice wscd o
opmion 0 deect response o thes Coun's earber mguiry ' On the speaific issue of the emplosment
of thes Count’s daughrer, the Communee wrote “the maner cursently before the pudge does not
mrvolve enher the judpe’s relatne o the relstive’s busnes, whether dircetly of indocctdy. They are
001 parses of Maedy wiocscs m the maticr, and nooc of the parcs of counsel befoee the judge soc
chients m the business. We see nothing i the gairy 20 segrot that the cutooene of the cae could
have any effect on the judpe’s relanve, the eelative’s busescns, or sy of thar steresn™

Defendant has fadod 1o domomstrate that there cxasts comcron, of oven nealnoc seasons for
recusal 1 be appropesse, moch low roquerad on these grounds. The speculative and bypodhetical
scenarsos offcred by Diefendant &l well short of the begal seandand

Defendant's motiom for cocusal on these grownds i therefoor Deonsed.

I Defendant’s clasm that thas Cosat must ecuse becaose n ongaped m
Wcmnﬁhmofkwd& Siate of Now York v Vi Truogp
Carpovation, ot & Ind No 1478/ 2021
The matter of the Frapdb r T Trmp Corporaton, of &, involved two coeporase entities, Jogally
dannct fromm Defondans, which were mmed and comacoed Laet year om 17 fodony counts of sax framd,
falsifying baminess reconds, scheme 10 defraud and consparacy. Thas Coun proaded over rhae tnal
Denng the pendency of that case, the componste defendants sought this Cosn's reomal. 1o thee
watance, the Defendants acomed this coun of engaging in magppeoposse condact in the plea
negotstons of 8 thind co defembane, Allen Wetsselborg, aho pled gualry prce 10 the mal of the
cotporate cotes. 1his Conrt densed thar mooon foe recosal Diefendant now moves for tha
Comnt's recmal oo the very same grounds that were prevously roected in Pogpd v The Tramp
Corporstioe. That the sdentical grounds ase now tnsad 00 behalf of o differemt defendane, on an
cntincly ddforent mdictmmen:, valy scrve o weaken the plausitedity of the cham.

' Advivory Commuttoe o Jo0al Ethics Opavions 3324 0736 ang 9246

' Opemon 1354 wins ¢ madied 50 s Court on Jene 1, 20073, and i attached hereto as Exlviel A

' Parsednl 15 Secnon 210201001 of the Jodiciary L, the actions of & jadge that adhere 10 a0 Opsregn of the
Adwtiory Commimiee 00 fudsial FThicy are prevumed proper Sor the purpout of 3 SUlseQuent Mveitigation by the
New Yotk State Commauon 00 o cal Condact.



A indscaed s, Digfiondant anmaches 10 the instant monon as Fakabat A, the same
memonsadum of lew and sffemanon of Suwam Necheles, filod m suppeort of the Tramp
Corpoeation’s motion for recusal m N22. The affinmanon of Sasan Hoffmger m opposition so the
eostoet b atached as Pladebie B

M. Nechedes™ affiemanion, Fodhubar A, which bs sygmed conder peralty of perpary, comssts of
four pagees and five exhibers soad clasns 10 be hased “upon personal knowledge o upon mivemation
and bebed, the source of my knowledge beng sy seview of oot and other documents, statctnents
by cousised for the Poople snd Allen Wasselberg, and an ndependent imvestigatna mio the facts.”™
Necheles Affirmunon a1 1. Despite thes sssurance, the sffizmation o shmont cotercly deveosd of
derecr, personal knowiodpe and o nvicad peemped upon second-band infoemation, the sosrce of
whach Ma. Necheles does not sdonmify with asy depree of speaficnty, For example, in Paragraph 3,
Ms. Necheles reproscats that the mine sub-parageaphs that aee 1o Sollow, are based upon her
conversations with counsel for Mr. Wasselbwrg, However, she does not idennfy which statemonns
are artnbatablo so which of My, Weassdbeorg's atomncys,  [ndood, with few excepanns, the
affarmation s bereft of any acowal quotes dircctly srrimsabile 1o any speafic penon. Nox do any of
the five exhibus comsist of alfamanons or affidacss from snsose who presumably peovaded the
basis of Ms. Necheles” mformanon and bebef Tha Cour finds the allegaonas 1 the affirmanon
maccunane anid the conchmions deswn therefeom mmlesdng

I conmrase, the alfirmanon of Susan HHoffinger, stached a3 Defense Fadebur IS, 15 founded in
e part, upon fiest hand koowdedge. The anganal” 14 page, 40 parsgraph affimanon, contains
pane exhubis, includieg copies of comuls exchanged borwoen the pareses snd » lever froms Mary
Mulligan, voc of the smomeys for M. Wenselbetg The document, which i slso signed under the
pemalty of perjury, refunes the Necheles affirmation with & (acrual, detsded sod chaomologacsl
sccount of the cvents leadimg up 10 Me. Wesselberg's plea

Diefondsn’s mactson for recusal vm these growends 1 domed for the same reasons it wis
dornod the firss tine, # frtierr, morw that the chiaes i broughe by a ddferent Scfendant in o differem

* ODeferse Loty A a8 B the SMrmanons of Suna Necheirs 80 Sunan Hoffiagrer, wive fled weEnout thee
gl esthvbes



L Defendem’s mooon for an cxplananon so chnfy on the recoed, campagn
compebunons made 1o » polincal candidane, ather than Donald | Trump and 10 ather
caus.

Defendant argoes thar pobmcal contnbanons 10 3 candidaie other than Doasld | Tremp,
and 10 other polmcal couses, require s o the seooed explasancn. Defendant’s Memoesndum «
14 Defondant further asseres that “fifhe Courr should therefoee clanfy the recond concerming, these
contmtmmons - and gve the defense » chance 1o farther address the snglicanon of that explananon
- o otherwise recuse il from this cme ™ Defendunt’s Memorsadum ot 17 The People sote that
Defendant does not directly move foe soouald on the basis of the comtrbutions and sk the Coust 10
“dockne to roome of o conaden [the] guostion s puei™ Poople’s Memorandum st 12, The
Prople prevent throe datinet aipumnents. Farst, the reported paditeal costnbations arc 2 o swssear
domation, not wamaeang roooal.  dedwee r Bolle, 80 0D 50 483, 483 (07 Dep't 200 1) feven 2
grearcr than scamal connbunon by Sefomee cosmnsel 10 3 jodee’s 1o cocnon campaign dad noe
extablich o risk of buas hacause " was caly » sall percentage of the 1ol commnlnmons s the
compaign s Capemtan v, LT, Many Coad Ca, 556 115 868, 362 884 (2000) [recusal was warsanred
where a Inggant comnbuted $3 malbon 1o 8 ustice’s Campaige, he sum sarpassad the sl dosstion
of all suppoeiers by MO sad wie “prvoad™ s the clection resalin) Sccond, the People subiinit thae
the repomed pobocal comubutions Jo mot esise 3 plausdble comcern regpundung the appeasance of
srpartmliny because “a padpe’s idennficancn with & polineal pacty s not an indscation that » juder s
mcapable of sctng impartally ” MaDvier, lec n CFF Gop Lguip, Pom, foc, 138 F.5 55, 58 24 Car.
1995). Poople’s Metmomandum st 14 Faally, the People argue that Dy fondant’s concom regantmg
the Count's complance with the New York Reles Governing Judical Conduct i propetly raned in 2
Affcrens fonam.

The dananom st s sre self evadent and roquire no farber cdanficance. Mosrover, the
Advmory Commmior has opened thas thas Cour “is aor ethacally requred 10 dischose frhe
conmbunons| ™ Adviscry Opaion st 2 Theee 1 therefone no meed or sexuitoment foe an on the
recond explananon. Diefondant’s request for a clanfication “so thar the defense can assess whether
these donanons separatcly wartam Your Hooot™s recusal” & Desscd Defense Mooon st 17

Neganding the possibwbey of recusal, dhes Court declines o consades the manicr i gont 10
the alicenative, bad the menon for recunal boen made an these grounds, it would be derued.
Mdvisory Opessoas 2554 addressed this question: “Jojn the Eacts before ws, it o sufficient to sy that
these modest political conmibrmons made mone than two years ago cannot eeasonably crcate an



smpeesmon of bu or favormm n the cae Before the jodpe. Moconlingly, we condhnde the judge’s
partiality cannot reasomabily be questioned on this basis] [ Advoary Opinsen m 2

CONCLUSION

“The pudge peesidung over & cane w1 the ot posston 10 sppoccase the impheations of
those marmers alleged m » eecusal monon. In deadng whethar 10 recuse el the trad jadge mus
carcfully wergh the policy of prossosmag pebdc confalence i the padsoary sgamsr the possbidiey that
those questionsng b impartiabey maght be secking 10 aviad e advene comequences of b
pressding ower their cnse.™ oo Divovd Barwbaon Lambort foc 861 P28 1307 102 (24 Cie 1985)
The Court has carelully weghed the competing interests outhmed wn Do’ Barwboon [amdert and
Birsds that recusal woulkd st be o the pubbc smerest. Further, tas Court has examoned irs
conscicnce and s conam 0 @y sbality to be fair s mmpareal

Dicfendant’s mation foe recwsal and for an cxplasancs b Dietied on all grounds

The above comsttates the Doctson of thas Court

Dased Awgust 11, 2023
New York, NY




Exhibit A



Hon, Juan M, Merchan

Srom fr—a S

Sent. Thursday June 1, 2023217
To: Hon luan M Merchan
Subject 2354

Attachments: 23 %40

Dear Judge Merchan

As requested, here 4 Opinion 23-54 A hard copy will fcllow in dee course by regular mad

L

Chve! Counsed

New York State Advisory Commitiee on Judicial Ethics
15 Beaver Street, Bth Roor

New York, NY L0004

Toll Free: 1-B56-T95-B34)

Office Tewphone

Website: Ntz /S aewd tretonarTs R\ ace

Please be CAREFUL when cixhung hnbs or opening sttachenenia
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ADVISORY COMMITTEE ON JUDICIAL ETHICS
¢/0 OFFICE OF COURT ADMINISTRATION
25 BEAVER STRELY, 8TH FLOOR
NEW YORX, NEW YORK 10004

I-l..-i
Opénion 23-54 -
O:-O ,oamare
May 4, 2023 o
Digest: (1) A judge"s impartiality cannot reascnably be questioned -
based on (a) de minimis political comtributions made More 1 (s emsey
than two years 330 o (D) the business and/or political -t
activities of the judge's first-degree relative, where the R p—
relative has no direct or indirect involvement in the —

proceeding and no Interests that could be substantially
affected by the proceeding.

(2) As a result, the Judge 15 not ethicaily required to
disclose such 1acts or circumstances sug sponte in the
proceeding, regardiess of any surrounding publicity or lack
thereof. The judge may continue to preside in the matter
pravided the judge believes he/she can be falr and
impartial.

Jodiciary Law § 14; 22 NYCRR 100.2; 100.2(A); 100.2(8);
100, 34B)(1); 100. MEN1); 100.3¢EN Y yta)-(f)

100. ME) 1 )cd)isi): 100, MEN(1 e); Opinions 22-183; 22.172;
22-138; 17.126; 15:212; 15:42; 98-21; People v Moreno, 70
NY2d 403 (1987).

Opinion:

The inquiring Judge 1s presiding in & crimvinal case imvolving a
defendant who 15 a former public official,  Although the judge has
searched his/her comcience and s condident in his/her own ability
to be fair and impartial, the judge nonetheless asks If disclosure
and/or disqualification is ethically mandated on one of several
grounds,
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Rudes:

A jodge must always avoild even the appearance of
impropriety (see 22 NYCRR 100.2) and must always act to promote
public confidence In the judiclary’s integrity and impartislity (see
22 NYCRR 100.2[A]). A judge must not allow “family, social,
political or other relationships to influence the judge’s judicial
conduct or judgment™ (22 NYCRR 100.2[B]) and emust “not be
swayed by partisan interests, public clamor of fear of criticlsm™ (22
NYCRR 100.3(B){1]). A judge must disqualify where required by
rule or statute (see 22 NYCRR 100 3(E](1)[a])-[1]; Juasciary Law § 14)
and in any other proceeding where the judge’s impartiality “might
reasonably be questionad™ (22 NYCRR 100.3[E]{1)). For example, a



Judge must dsqualify when a relative within the fourth degree of
relaticrship “1s Ukely to be 2 material witness in the proceeding™
22 NYCER 100, XEJ[1]lel) or "has an intorest that ceuld be
substantially affected by the proceeding™ (22 NYCRR

100 HEN A1)y, However, whare dtiquatification 1s not
mandatory, a trial judge is the solo arbier of recusal (see People v
Moveno, 70 NY2d 403 [1987)).

First, the judge asks if he/she should confirm or deny, as the
case may be, matters that have been reported i the media.
Whether or aot something has been réperted in the media &5
mmaterial 1o the ethical analysis, The judge remairs free, of
course, 16 make any disclosures the judge deems appropriate bt
he/she 6 not by wirtue of such rEporting mandated to o so.

T™he judge also asks of it 1 mandatory 1o Gisciose certain prior
politacal contributions that wore made moare than two years ago,
The total amount contriduted, M the aggrogate, was less than 550,
One Conmribation was made 1o the person who oppased the
defendant In an elaction; none was made 10 the defendant or the
FrOeCLAOr of aryone elie Involved ¥ the case before the judge,

We seldom reguare disqualification of disclosure for more
than two years (see ¢ g. Opinion 22138 [“A set period will be
simpler for judges to remember and apply. and two years i 3
standard we have used reguiarly since the Committee's
nception. ")), ndeed, we recently adepted a bright-ling two-year
rule in a0 area where we had previousty required dsclosure
incefinntely (see Opinion 22-183 [Juoge™s former counset]).

On the facts before us, 1t is sufficient to say that these
modest political contributions Made More than two years ago
cannot reasonably create an Impression of Bias or favoritism in the
case bedore the judge. Accordingly, we conclude the pudge’s
impartishity cannol “reasonably be questionad™ on this Dasts and
the judge 15 not ethically requiced to disclowe them

The inquiring judge further aks us whether he/she must
Siscione that his/her redative’s agescy recestly declined to work for
the prosecutor now appearing before the Judge. A first-degree
relative of the Judge' s a high-ranking officer w & Dusiaess that
works enclusively with one political party's candidates, and that
party ts differert from that of the former elected offical now
sppearing as a dedendant in the Juoge's court.  The judge's

' A Jeder's st Segree telatives inchude & parent o <k of The Judge or e
jodet’s spouse, oF the Dowe of such persen,  More, the judge’s riatve Ives
INE works T aother slate Sl apparently So8 Duinest wrtt Carpalgrs
satiorwice



relative was asked o work for the prosecutor in a political matter
but the relative declined the work.

We greviously considered a circumstance where a Judge’s
first-degree relative was “employed by a non-party real estate
commpany that docs business with one party In the Litigatian™
(Opwnion 22-172). We contiuded that fact “does not require
disqualfication, where neither the judge's relative nor the
relative’s employer has any intereits that coudd be substantially
affected by the proceeding™ (M.),

Mere, too, the matter corrently belore the judge does not
involve either the jJudge’s relative or the relative’s business,
whether dwectly or indirectly.  They are not parties or Likety
witnesses o the matter, and none of the parties or counsel before
the judge are cllens of the business. We see nothing in the
nqQuiry to suggest that the cutcome of the case could have any
effect on the judge’s relative, the relative’s Business, or any of
thew interests,

We alsa note that, notwithstanding the strict limits on &
Judge's own political activities, & judge’s relatives remawn free to
engage in thelr own bona Hide iIndependent political activities (see
¢.8. Opirions 15.62; 98.22). A relative's independent palitical
activities do not peavide a regsonable Dasss to Question the judge’s
imgartiality (see ¢ 9. Opinions 17-126 [Judge Mmay Comtnge to
previde in & declaratory judgment action, ewen after learning that
the spouse’s employer made political contributions to & named
respondent, provided the judge believes he/he can de fair and
Impartial]; 15212 (Judge need not disquatify from Cases involving
Lawyers who sought 10 contribute to the Judge’s spouse’s recent
political campasgn, provided the Judge belioves he/she can be falr
and impartial]).

On the facts before us, we conclude the judge's impartiality
cannot remonably be questioned Based o0 the judge's relative’s
businets and/or political activities, and the judge is not ethically
required to disclose them,



