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STATE OF MICHIGAN 
COURT OF CLAIMS 

ENERGY POLICY ADVOCATES, 

A Washington nonprofit corporation, 

Plaintiff, 

v. 

MICHIGAN DEPARTMENT OF 
ATTORNEY GENERAL, 

Defendant. 

I -------------------

Docket No. 20-000098-MZ 

Hon. Christopher Murray 

FIRST AMENDED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 

There is no other pending or resolved civil action arising out of the transition or occurrence 
alleged in this Complaint 

Plaintiff Energy Policy Advocates, by and through its attorneys, Eric Neal Cornett, and 

Charles A. Lawler and Zachary C. Larsen of Clark Hill PLC, hereby bring this Complaint and state 

as follows in support: 

INTRODUCTION 

1. This action under the Michigan Freedom of Information Act ("FOIA"), MCL 

15.231 et seq., seeks to remedy a state agency invoking FOIA's exemptions to shield from the 

public the agency's involvement with outside pressure groups and plaintiffs ' -side tort attorneys. 

2. The Plaintiff in the instant matter, Energy Policy Advocates ("EPA"), is a nonprofit 

corporation dedicated to transparency relating to environmental and energy policy and how 

policymakers use public resources. EPA regularly uses state and federal public records laws to 

obtain documents from government bodies to educate the public on the interaction between private 

interests and public office. 
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3. EPA made several requests for electronic correspondence of certain Department of 

Attorney General ("DAG") staff members and one contractor, time sheets and billing records of 

that contractor, and purported common interest agreements entered into by Defendant DAG during 

2019. 

4. Defendant DAG has asserted that most records responsive to these requests are 

exempt from disclosure as attorney work product and/or privileged attorney-client 

communications. 

5. This Complaint demonstrates three troubling developments in the Department of 

Attorney General, the further record of which the public has a strong interest in seeing. 

6. First, at some point in the process of responding to EPA's records requests, 

Defendant DAG began a practice of broadly applying statutory exemptions to withhold even 

previously-released records, the previously released versions of which show that they clearly are 

not subject to the statutory or other exemptions now asserted. 

7. Second, that practice reflects the behavior of Defendant DAG and other state offices 

of attorneys general, which EPA has now document~d, of coordinating responses to EPA's 

requests for public records. 

8. Finally. the purported common interest agreements Defendant DAG has joined 

related and responsive to EPA' s requests at issue here place an affirmative obligation on Defendant 

DAG to litigate FOIA requests absent the consent of all parties. Through these purported 

agreements, Defendant DAG claims to have effectively contracted away not only its discretion on 

what it can and cannot disclose to the public, but also its ability to independently decide what 

record requests will and will not require litigation to resolve. 

9. Defendant DAG's expansive interpretation of Michigan's FOIA exemptions, and 

involvement of outside parties in applying them, prevents the public from obtaining the "full and 
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complete information regarding the affairs of government" that is the purpose of the FOJA. MCL 

I 5.231. 

10. The lack of demonstrated attorney-client relationships with some parties in certain 

withheld correspondence, inconsistent and even haphazard application of privileges, and 

expansive definition of attorney work product makes plain that Defendant DAG is applying FOIA 

not as a transparency statute but as a means to shield the agency from public oversight. 

PARTIES AND JURISDICTION 

11. Plaintiff Energy Policy Advocates is a nonprofit research and public policy 

organization incorporated in Washington State. Its programs include a transparency initiative 

seeking public records relating to environmental and energy policy and how policymakers use 

public resources. 

12. Defendant the Michigan Department of Attorney General ("DAG") is a principal 

department of the State of Michigan as defined under Article V, Section 2 and Section 3 of the 

Michigan Constitution of 1963, headed by Attorney General Dana Nessel, and the DAG is a 

"public body" as defined in MCL I 5.232(h)(i), which creates and maintains "public records" as 

defined in MCL 15.232(i). 

I 3. The Court of Claims has jurisdiction over this matter pursuant to MCL I 5.240(1 )(b) 

and MCL 600.6419(1 )(a). 

14. Venue is proper in this Court pursuant to MCL 15 .240(1 )(b ). 
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THE FOIA REQUESTS 

The August 2019 Requests 

15. On August 28, 2019, EPA submitted a FOIA request to Defendant DAG for 

correspondence between Attorney General Dana Nessel, Deputy Attorney General Kelly Keenan, 

and ENRA Division Chief Peter Manning, which included individuals associated with the New 

York University (NYU) School of Law's State Energy and Environmental Impact Center 

("SEEIC") (EXHIBIT A). SEEIC is a group created by former New York City Mayor and current 

"climate" policy activist Michael Bloomberg to place privately-hired attorneys in state attorneys 

general offices, as "Special Assistant Attorneys General", to pursue particular energy and 

environmental enforcement and policy issues of concern to Mr. Bloomberg. 1 2 

16. The same request also sought correspondence of the same individuals with and/or 

Stanley "Skip" Pruss. Mr. Pruss is currently a "Special Assistant Attorney General" or SAAG 

retained under contract for "specialized expertise and experience in a particular area of law." While 

not apparently an SEEIC SAAG, Mr. Pruss did serve as a liaison between Defendant DAG and 

Mr. Bloomberg's group for the purpose of placing other, privately-hired attorneys in DAG. 

17. On August 29, 2019, EPA submitted a FOIA request to Defendant DAG for 

correspondence between Assistant Attorney General Neil Gordon and individuals associated with 

the SEEIC and/or Stanley "Skip" Pruss. (EXHIBIT B). 

1 For this request, as for each of the requests identified in this complaint, EPA asked for records in native format 
and were not provided with those documents. Per MCL 15 .234(l)(c), EPA may request and Defendant DAG is 
required to provide the documents in such format. 

2 
See, e.g., Juliet Eilperin, ''NYU Law launches new center to help state AGs fight environmental rollbacks" 

Washington Post, August 16, 2017, www.washingtonpost.com/po litics/nyu-law-launches-new-center-to-hel;
state-ags-fight-environmental-rollbacks/2017 /08/16/e4df8494-82ac-1 l e7-902a-2a9f2d808496 _story.html. 
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18. Public records obtained from Defendant DAG show that, in that capacity, Mr. Pruss 

also serves a liaison function between DAG and tort lawyers, activist groups and others seeking 

DAG to use its authorities in particular ways. 

19. On September 19, 2019, Defendant DAG provided EPA a detailed itemization fee 

form assessing $3,956.22 to process both requests. (EXHIBIT C). As requested, EPA mailed a 

check for half of the total amount as a deposit. 

20. On December 4, 2019, Defendant DAG provided a partial grant and partial denial 

to the request and sought the balance of the assessed fee. The partial denial cited MCL 15.243(1 )(g) 

and (h), which allow nondisclosure of information or records subject to attorney-client privilege 

and nondisclosure of information or records subject to privileges recognized by statute or court 

rule, in this case the attorney work product doctrine. (EXHIBIT D). EPA mailed a check for the 

remaining balance for the fee assessed to process the requests. 

21. On December 19, 2019, by U.S. Mail, Defendant DAG provided a physical cover 

letter and electronic copies of records it claimed were subject to disclosure in non-native format. 

22. On January 7, 2020, EPA submitted an administrative appeal to Defendant DAG 

challenging its use of statutory exemptions to withhold an unstated number of records in full, 

including entirely factual information such as the identities of senders and recipients, dates/times, 

subject fields and the title of any attachments. (EXHIBIT E). 

23. On January 23, 2020, Defendant DAG responded to this appeal by agreeing to 

provide privilege logs of records withheld in full. (EXHIBIT F). 

24. Defendant DAG provided five (5) pages of privilege logs on February 11, 2020, 

eighty-four (84) pages on March 25, and forty-one (41) pages on March 30, 2020. The privilege 

logs identified withheld records, authors, subject field, recipients, date/time, privilege asserted and 

a privilege description. (EXHIBITS G, H, & I). 
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18. Public records obtained from Defendant DAG show that, in that capacity, Mr. Pruss 

also serves a liaison function between DAG and tort lawyers, activist groups and others seeking 

DAG to use its authorities in particular ways. 

19. On September 19, 2019, Defendant DAG provided EPA a detailed itemization fee 

form assessing $3,956.22 to process both requests. (EXHIBIT C). As requested, EPA mailed a 

check for half of the total amount as a deposit. 

20. On December 4, 2019, Defendant DAG provided a partial grant and partial denial 

to the request and sought the balance of the assessed fee. The partial denial cited MCL 15.243(1 )(g) 

and (h), which allow nondisclosure of information or records subject to attorney-client privilege 

and nondisclosure of information or records subject to privileges recognized by statute or court 

rule, in this case the attorney work product doctrine. (EXHIBIT D). EPA mailed a check for the 

remaining balance for the fee assessed to process the requests. 

21. On December 19, 2019, by U.S. Mail, Defendant DAG provided a physical cover 

letter and electronic copies of records it claimed were subject to disclosure in non-native format. 

22. On January 7, 2020, EPA submitted an administrative appeal to Defendant DAG 

challenging its use of statutory exemptions to withhold an unstated number of records in full, 

including entirely factual information such as the identities of senders and recipients dates/times 
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subject fields and the title of any attachments. (EXHIBIT E). 

23. On January 23, 2020, Defendant DAG responded to this appeal by agreeing to 

provide privilege logs of records withheld in full. (EXHIBIT F). 

24. Defendant DAG provided five (5) pages of privilege logs on February 11, 2020, 

eighty-four (84) pages on March 25, and forty-one (41) pages on March 30, 2020. The privilege 

logs identified withheld records, authors, subject field, recipients, date/time, privilege asserted and 

a privilege description. (EXHIBITS G, H, & I). 
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25. These logs suggest that DAG is improperly withholding certain records. 

26. These logs further suggest that certain records are subject to legitimate claims of 

privilege or otherwise are exempt under FOIA. However, DAG has not met its burden to 

demonstrate the propriety of each withholding. For this reason, on information and belief, EPA 

alleges that DAG continues to unlawfully withhold records and portions of records subject to 

EPA's August 2019 requests. 

The November 13, 2019 FOIA Request 

27. On November 13, 2019, EPA submitted a FOIA request to DAG for any 

employment contracts with "Skip" Pruss, applications to participate in the SEEIC's Fellows 

program, and any common interest agreements, contingency or other fee agreements, secondment 

agreements, retainer agreements, and engagement agreements entered into by DAG in 2019. 

(EXHBIT J). 

28. On December 9, 2019, Defendant DAG responded to the request with a detailed 

itemization fee form requesting $156.62. EPA mailed a check for that amount on December 19, 

2019. 

29. On January 10, 2020, Defendant DAG provided notice that it located no responsive 

records pertaining to the SEE IC and provided copies of both Mr. Pruss' initial contract with DAG 

and an amendment to that contract. 

30. On January 17, 2020, Defendant DAG provided redacted copies of several records 

purporting to be common interest and/or joint defense and confidentiality agreements, withholding 

substantial portions as attorney work product pursuant to MCL 15.243(l)(h). (EXHIBITS K). 

Defendant DAG redacted, inter alia, the purpose and subject matter of the common interest 

agreements. The records largely appear to be drafted from the same template. Comparing records, 
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it appears DAG redacted uniform, boilerplate provisions in some, while those same provisions 

were released in others. 

31. On March 20, 2020, EPA appealed DAG's redaction of the agreements, challenging 

the claim that the subject matter of such agreements constitutes attorney work product as defined 

in MCR 2.302(B)(3)(a). (EXHIBIT L). 

32. On April 6, 2020, Defendant DAG upheld the redactions for the majority of the 

agreements, but agreed to provide copies of two agreements, asserting that, in the interim, 

"circumstances changed with regard to the partially-redacted common interest agreements 

included at pages 63-71 and 142-15 8 of the disclosed records .... Certain information redacted in 

those parts has been made public." (EXHIBIT M). 

33. On April 13, 2020, Defendant DAG provided a copy of a less redacted version of 

the agreement found on pages I 42-15 8 of the disclosed records. (EXHIBIT N). 

34. Defendant DAG did not in fact produce pages 63-71. 

35. On information and belief, EPA asserts that the entirety of the common interest 

agreement redactions and/or withholdings are improper under FOIA and that DAG continues to 

withhold from EPA records to which it is statutorily entitled. 

36. Further, on information and belief, DAG's production also improperly withheld in 

full and did not acknowledge the existence of at least one responsive agreement. 

37. Among the records provided in response to EPA's March 27, 2020 request for 

certain records (see, infra), was a March 20, 2020 email from David Hoffmann of the Office of the 

Attorney General for the District of Columbia providing one of the notices described, supra, 

pursuant to a common interest agreement, of a public records request that Office received. 

(EXHIBIT W). 
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38. The "common interest agreement" DC OAG provided notice under is a 20 19 

"Amendment To Confidentiality Agreement Regarding Participation In Climate Change Public 

Nuisance Litigation." 

39. According to a Vaughn Index provided to EPA by the Vermont Office of Attorney 

General, as of June 6, 2020, all parties to that agreement had entered it in 2019 ("on various dates 

from November to December 2019"). 

40. DAG 9oncluded its response to EPA's request for, inter alia, any common interest 

agreements entered into by DAG in 2019, on January 17, 2020. 

41. As such, this agreement, if DAG is a party as DC OAG believes it is, is responsive 

to EP A's request for any common interest agreements into by DAG at any time in 2019. 

42. Although DAG's response to EPA's request for all common interest agreements 

entered into by QAG in 2019 was heavily redacted, by reconciling those records and the 

"Amendment To Confidentiality Agreement Regarding Participation In Climate Change Public 

Nuisance Litigation", EPA states on information and belief that DAG did not provide that 

agreement in its response to this request, which DAG concluded on January 17, 2020. 

The January 7, 2020 FOIA Request 

43. On January 7, 2020, EPA requested all billing records and invoices submitted by 

Stanley "Skip" Pruss to Kelly Keenan and/or Susan Bannister at DAG. (EXHIBIT 0). 

44. On January 15, 2020, Defendant DAG provided heavily-redacted copies of these 

invoices, withholding substantial portions as attorney work product pursuant to MCL 15.243(1 )(h). 

(EXHIBIT P). 

45. On January 27, 2020, EPA administratively appealed these denials. (EXHIBIT Q). 

46. On February 11, 2020, Defendant DAG provided a partial reversal of the initial 

decision. 
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47. On February 17, 2020, Defendant DAG provided a revised version of the redacted 

billing summaries, revealing substantially more information including, e.g., the names of 

individuals participating in telephone calls, while still withholding significant portions of the 

contractor's itemized bills. (EXHIBIT R). 

48. On information and belief, certain of these withholdings are improper under FOIA. 

The January 10, 2020 FOIA Request 

49. On January 10, 2020, EPA submitted a request for correspondence ofDAG's Kelly 

Keenan and Peter Manning related to certain climate litigation which, other public records show, 

outside activists are recruiting attorneys general to file against private parties. The request also 

sought any correspondence with Mr. Manning containing the word "Hayes." (EXHIBITS). Hayes 

is the last name of SEEIC's director. 

50. On January 21, 2020, Defendant DAG responded with a detailed itemization fee 

form and a request for $892.85. EPA mailed a check for the requested deposit. 

51. On March 12, 2020, Defendant DAG provided a final fee notice for the balance of 

the request and a partial denial of records as either attorney work product or privileged attorney

client communications pursuant to MCL 15.243(l)(g) & (h). EPA mailed a check for the balance 

of the assessed fee to process the request. 

52. On March 26, 2020, Defendant DAG provided a final response with copies of 

nonexempt records and one hundred-twenty-four (124) pages of privilege logs. (EXHIBIT T). 

53. Among the many records identi ted in the privilege logs as withheld as attorney 

work product were numerous records DAG had previously released in full. These include five (5) 

emails between DAG staff and plaintiffs' "climate nuisance" tort law firm Sher Edling, LLP, five 

(5) emails involving Michigan League of Conservation Voters' desire that DAG file suit against 

Exxon Mobil corporation, one (1) email about Rhode Island ' s climate nuisance litigation filed by 
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Sher Edling, and two (2) emails about multi-state Attorney General coordination call subgroups 

and Mr. Pruss's possible role therein, all of which DAG had released in full in response to the 

August 28 & 29, 2019 requests. 

54. In the intervening period, public records show, various state offices of attorney 

general provided notice to each other of EPA' s requests, invoking purported common interest 

agreements whose (typically) paragraph 8 agrees to a default position that a state's public records 

on certain topics, when requested, will only be released if other states consent. This coordinated 

opposition-an opposition in which DAG is participating-to the release of public records has 

forced EPA to either drop or pay to litigate its requests. 

55. On information and belief, EPA asserts that certain of these withholdings are 

improper under FOIA. 

The March 27, 2020 Request 

56. On March 27, 2020, EPA submitted a request seeking correspondence of Mr. Pruss 

and Elizabeth Morrisseau containing the words "Bachmann" and/or "Goffman." (EXHIBIT U). 

57. On April 6, 2020, Defendant DAG responded to the request providing responsive 

records and claiming to withhold a single email in full as attorney work product pursuant to MCL 

15.243(1)(h), providing a privilege log for it. (EXHIBIT V). 

58. Among the records provided was a March 20, 2020 email from David Hoffmann of 

the Office of the Attorney General for the District of Columbia providing one of the notices 

described, supra, pursuant to a common interest agreement, of a public records request that Office 

received. (EXHIBIT W). 

59. On information and belief, EPA asserts that the record(s) at issue is properly subject 

to disclosure under FOIA and was unlawfully withheld. 

J7826\406656\2603 l 0282 
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The April 17, 2020 Request 

60. In its March 26, 2020 privilege log, Defendant DAG identified three emails with 

the Subject field "RE: Multi-state group discussing CO2 as a criteria pollutant," all among Ms. 

Morrisseau, Mr. Manning, and Mr. Gordon and all dated October 7, 2019. By virtue of being 

responsive to the January l 0, 2020 request, each email contains one or more of four search terms. 

61. Typical email "subject" practice, which public records indicate Defendant DAG 

follows, suggests that all three emails were replies in an email "thread" whose original subject field 

is "Multi-state group discussing CO2 as a criteria pollutant." Conceivably, the original email(s) to 

which these correspondence responded did not contain one or more of those key phrases and were 

not responsive to EPA' s requ(tst. 

62. Therefore, on April 17, 2020, EPA submitted a request seeking all correspondence 

of Ms. Morrisseau, Mr. Manning, Ms. Keenan, and/or Mr. Gordon with "CO2 as a criteria 

pollutant" in the subject line. (EXHIBIT X). The request sought such records dated from October 

1, 2019 through the date the request was processed, but also clearly stated, " We request entire 

'threads' of which any responsive electronic correspondence is a part, regardless whether any 

portion falls outside of the above time parameter." 

63. On May 11, 2020, Defendant DAG responded to that request for all such 

correspondence from October I, 2019 onward as well as any earlier parts of the "thread," e.g., the 

original email that they replied to. (EXHIBIT Y). Defendant DAG again identified only the three 

October 7, 2019 emails among Ms. Morrisseau, Mr. Manning, and Mr. Gordon replying to an 

earlier email(s), withholding all three in full, claiming attorney ork product in a privilege log. 

Defendant DAG's privilege log also did not acknowledge the original email to which these emails 

responded, which, like all elements of the thread, were specifically covered by EPA's request. In 

a departure, this privilege log omitted the subject field information. 
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64. Public records obtained by EPA show that, by this point, the coordinating attorneys 

general had notified each other of EPA's requests on that topic. 

65. On information and belief, EPA asserts that the withheld information is properly 

subject to disclosure under FOlA and that it is withheld unlawfully. 

The May 1, 2020 Request 

66. On May l, 2020, EPA submitted a request for all purported common interest 

agreements entered into by DAG at any time in 2020. (EXHIBIT Z). 

67. On May 11, 2020, Defendant DAG notified EPA of an extension to May 26, 2020 

to respond to the request. 

68. On May 26, 2020 Defendant demanded $565.56 to process whatever purported 

common interest agreements it had entered in the first few months of 2020. (EXHIBIT AA). 

69. EPA asserts that this is prima facie proof of a groundless fee-as-barrier in violation 

of Michigan law, and arbitrary and capricious application of FOIA.
3 

70. EPA also asserts that this reflects Defendant DA G's punitive application of FOlA, 

and is part of its coordinated resistance to EPA's information requests as agreed in the (typically) 

~ 8 of its purported common interest agreements with other state attorneys general. 

71. On information and belief, EPA further asserts that the withheld information is 

properly subject to disclosure under FOIA and that it is withheld unlawfully. 

FIRST CLAIM FOR RELIEF 

Duty to Produce Records Under the FOIA 
Declaratory Judgment 

72. Plaintiff EPA re-alleges paragraphs 1-71 as if fully set out herein. 

J Prior to the parties to these agreements coordinating their responses to EPA 's various records requests, Defendant 
DAG charged EPA $ I 56.62 to review all purported common interest agreements entered into in the entire year of 

2019. See 1, supra. 12 
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73. EPA has sought and been denied access to responsive records reflecting the conduct 

of official business, including correspondence of DAG officials with outside parties, the billing 

records of a DAG contractor, and contracts DAG entered on behalf of the State of Michigan. 

74. EPA asks this Court, upon reviewing the records at issue in this matter or mutually-

agreed upon exemplars of such records, to enter a judgment declaring: 

A. The records specifically described in EPA's FOIA requests identified above 

are public records as defined in MCL 15.232(i) and, as such, are subject to release under 

the Michigan FOIA barring a specific, applicable exemption; 

B. The exemptions and privileges Defendant DAG asserts do not exempt the 

records from disclosure, or, in the alternative, Defendant DAG 's interpretation of the 

exemptions is overly-expansive and Defendant DAG must release the records subject only 

to narrow application of statutory exemptions; 

C. Defendant DAG is unlawfully withholding these records. 

SECOND CLAIM FOR RELIEF 

Duty to Produce Records Under FOIA 
lniunctive Relief 

75. Plaintiff EPA re-alleges paragraphs 1-74 as if fully set out herein. 

76. EPA is entitled to injunctive relief compelling Defendant DAG to produce all 

records in its possession responsive to EPA's FOIA requests described, supra, without fees, and 

subject only to legitimate withholdings. 

77. EPA asks the Court to order the Defendant DAG to produce to EPA, within 5 

business days of the date of the order, the requested records described in EPA's requests, and any 

attachments thereto, subject only to legitimate withholdings. 
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78. EPA asks the Court to order Defendant DAG to submit the withheld documents, or 

mutually-selected exemplars of such records, to the Court for in camera review of whether and to 

what extent any exemptions found in MCL 15.243 apply. 

79. Alternatively, EPA asks the Court to allow counsel for the parties to review the 

documents under seal, pending further order of the Court, and to make arguments relating to 

whether the exemptions found in MCL 15.243 apply. 

80. Alternatively, and if necessary to reduce the number of documents that must be 

reviewed in camera, EPA asks the Court to allow counsel for the parties to meet and confer to 

reach an agreement for a reduced number of withheld records subject to challenge. 

TffiRD CLAIM FOR RELIEF 

Costs and Fees 

81. Plaintiff EPA re-alleges paragraphs 1-80 as if fully set out herein. 

82. Pursuant to MCL 15.240(6), the Court shall award reasonable attorney fees and 

other litigation costs to any party prevailing in a FOIA action. 

83. EPA is statutorily entitled to recover fees and costs incurred as a result of bringing 

this action. 

84. EPA asks the Court to order the Defendant DAG to pay reasonable attorney fees 

and other litigation costs reasonably incurred in this case. 

85. EPA asks the Court to award punitive damages for the arbitrary and capricious 

withholding of records pursuant to MCL 15.240(7). 
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CONCLUSION AND RELIEF REQUESTED 

WHEREFORE, Plaintiff EPA requests the declaratory and injunctive relief herein sought, 

and an award for its attorney fees and costs and such other and further relief as the Court shall deem 

proper. 

J7826\406656\2603 I 0282 

Respectfully submitted this 24th day of July, 2020. 

ENERGY POLICY ADVOCATES 
By Counsel 

Isl Neal Cornett 
Eric Neal Cornett 
Kentucky State Bar. No. 96266 
Admitted Pro Hae Vice 
N ComettLaw@gmai I .com 

CLARK HILL PLC 

Isl Zachary C. Larsen 
Zachary C. Larsen (P72 l 89) 
Charles A. Lawler (P65 l 64) 
212 East Cesar E. Chavez Ave. 
Lansing, MI 48906 
(517) 318-3100 
ZLarsen@C lark Hi II.com 
CLawler@ClarkHill.com 
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VERIFICATION 

Per the rl!quirements of MCL 600.6434(2), l, Matthew D. Hardin, being first duly sworn, 

depose and say the following: 

I. l am a member of the Board of Directors of Energy Policy Advocates, and was 

formerly Executive Director of Energy Policy Advocates. l am duly authorized to sign 

this Verification for and on behalf of Plaintiffs in this matter. 

2. Pursuant to MCR l.109(D)(3)(b), I declare under the penalties of perjury that this 

Verified Complaint has been examined by me and that its contents are trne to the best of 

my information, knowledge, and belief. 

Subscribed and sworn~~ b~fore me 
this~ day of _)lAJ '-1 , 2020. 

~otary Public 
~ ~Ullt}', Mich~an 
My Commission expires: ~'1-.tl:Di9-7 

;1~;;~t~1in~ &Ge:WOffi~) 
~vVVWk K C.hnor~ 

Clnrkl lill\J7826\406656\26020J40 I.,, 1-7/1-1/20 

c..o c::> c::> 

E71olicyAdv~ 'lb ' , 
By: Matthew D. Hardin 
Its: Board Member 

Dated: July 21, 2020 
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REQUEST UNDER MICIDGAN FREEDOM OF INFORMATION ACT 

August 28, 2019 

Department of Attorney General 
Attn: FOIA Coordinator 
P.O. Box 30754 
Lansing, :MI 48909 

By Electronic Mail: AG-FOIA@michigan.gov 
Re: Certain Correspondence; Scheduling Requests 

Dear Sir or Madam: 

On behalf of the public policy group Energy Policy Advocates (EPA), recognized by the 

Internal Revenue Service as a non-profit public policy institute under§ 50l(c)(3) of the Internal 

Revenue Code, and pursuant to the Michigan Freedom of Information Act, M.C.L. §15.231, et 

seq., please provide copies of the following records: 

1) all correspondence a) sent to or from or copying (whether as cc: or bee:) 

i) keenank@michigan.gov, ii) Peter Manning, and/or iii) Dana Nessel (whether at 

Nesse1D34@michigan.gov (or otherwise), that b) is also sent to or from or 

copying (again whether as cc: or bee:) i) djh466@nyu.edu, ii) 

davidjhayesOl@gmail.com, iii) david.hayes@nyu.edu, iv) ek304l@nyu.edu, v) 

elizabeth.klein@nyu.edu, and/or vi) pruss@5lakesenergy.com, and is c) dated 

between January 2, 2019 and the date you process this request, inclusive. 

2) all scheduling requests a) sent to your office, whether provided by email, regular 

mail, courier, hand delivery, facsimile, or otherwise including, e.g. UPS, Fedex, 

Dropbox, etc., which also b) are from and/or mention anywhere i) David Hayes, 

ii) Elizabeth (Liz) Klein, iii) New York University, iv) the State Energy and 
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Environment Impact Center, and/or v) Skip Pruss that are dated from June 15, 

2019 through the date you process this request, inclusive. 

We request entire threads of which any responsive correspondence is a part, regardless 

whether any portion falls outside of the above time parameter. To narrow this request, please 

consider as non-responsive electronic correspondence that merely receives or forwards press 

clippings, such as news services or stories or opinion pieces, if that correspondence has no 

comment or no substantive comment added by a party other than the original sender in the thread 

(an electronic mail message that includes any expression of opinion or viewpoint would be 

considered as including substantive comment; examples of non-responsive emails would be 

those forwarding a news report or opinion piece with no comment or only "fyi", or 

"interesting"). Additionally, please consider all published or docketed materials, including 

pleadings and/or news articles, as non-responsive. 

We understand that a public body may charge a fee for the cost of the search, 

examination, review, copying, separation of confidential from nonconfidential information, and 

mailing costs. If your Office expects to seek a charge associated with the searching, copying or 

production of these records, please provide an estimate of anticipated costs. Given EPA's non-

profit and public interest nature and intention to broadly disseminate relevant findings, EPA 

requests a waiver or reduction of any applicable fees. 

Energy Policy Advocates requests records on your system, e.g., its backend logs, and 

does not seek only those records which survive on an employee's own machine or account. We 

do not demand your office produce requested information in any particular form, instead we 

request records in their native form, with specific reference to the U.S. Securities and 
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Exchange Commission Data Delivery Standards. 1 The covered information we seek is electronic 

information, this includes electronic records, and other public information. 

To quote the SEC Data Delivery Standards, "Electronic files must be produced in their 

native format, i.e. the format in which they are ordinarily, used and maintained during the normal 

course of business. For example, an MS Excel file must be produced as an MS Excel file rather 

than an image of a spreadsheet. (Note: An Adobe PDF file is not considered a native file unless 

the document was initially created as a PDR)" ( emphases in original). 

In many native-format productions, certain public information remains contained in the 

record ( e.g., metadata). Under the same standards, to ensure production of all information 

requested, if your production will be de-duplicated it is vital that you 1) preserve any unique 

metadata associated with the duplicate files, for example, custodian name, and, 2) make that 

unique metadata part of your production. 

Native file productions may be produced without load files. However, native file 

productions must maintain the integrity of the original meta data, and must be produced as they 

are maintained in the normal course of business and organized by custodian-named file folders. A 

separate folder should be provided for each custodian. 

In the event that necessity requires your office to produce a PDF file, due to your normal 

program for redacting certain information and such that native files cannot be produced as they 

are maintained in the normal course of business, in order to provide all requested information 

each PDF file should be produced in separate folders named by the custodian, and accompanied 

by a load file to ensure the requested information appropriate for that discrete record is 

1 https ://www sec.gov/divisions/enforce/datadeliver:ystandards.pdf. 
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associated with that record. The required fields and format of the data to be provided within the 

load file can be found in Addendum A of the above-cited SEC Data Standards. All produced 

PDFs must be text searchable. 

We look forward to your response. If you have any questions, do not hesitate to contact 

me by email at MatthewDHardin@protonmail.com. 

c::> 

Sincerely, 

Matthew D. Hardin 
Executive Director 
Energy Policy Advocates 
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REQUEST UNDER MICIDGAN FREEDOM OF INFORMATION ACT 

August 29, 2019 

Department of Attorney General 
Attn: FOIA Coordinator 
P.O. Box 30754 
Lansing, MI 48909 

By Electronic Mail: AG-FOIA@michigan.gov 
Re: Certain Correspondence 

Dear Sir or Madam: 

On behalf of the public policy group Energy Policy Advocates (EPA), recognized by the 

Internal Revenue Service as a non-profit public policy institute under§ 501(c)(3) of the Internal 

Revenue Code, and pursuant to the Michigan Freedom of Information Act, M.C.L § 15.231, et 

seq., please provide copies of the following records, and any accompanying information 1, 

including also any attachments: 

1. all correspondence a) sent to or from or copying (whether as cc: or bee:) Neil Gordon 

that b) is also sent to or from or copying (again whether as cc: or bee:), i) 

djh466@nyu.edu, ii) davidjhayesOl@gmail.com, iii) david.hayes@nyu.edu, iv) 

ek3041@nyu.edu, v) elizabeth.klein@nyu.edu, and/or vi) pruss@5lakesenergy.com, 

and is c) dated between January 2, 2019 and the date you process this request, 

inclusive; 

2. all correspondence a) sent to or from or copying (whether as cc: or bee:) Neil Gordon 

that b) includes bi-weekly, biweekly, michael.myers@oag.state.ny.us, and/or 

1 See discussion of SEC Data Delivery Standards, infra. 
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michael.myers@ag.ny.gov anywhere in the email, and is c) dated between January 2, 

2019 and the date you process this request, inclusive; and 

3. all correspondence a) sent to or from or copying (whether as cc: or bee:) Neil Gordon 

that b) contains the following terms, "ethic" (in any use, be it ethics, ethical, or other) 

and "Impact Center", and is dated from May 1, 2019 through the date you process 

this request, inclusive. 

We request entire threads of which any responsive correspondence is a part, regardless 

whether any portion falls outside of the above time parameter. To narrow this request, please 

consider as non-responsive electronic correspondence that merely receives or forwards press 

clippings, such as news services or stories or opinion pieces, if that correspondence has no 

comment or no substantive comment added by a party other than the original sender in the thread 

(an electronic mail message that includes any expression of opinion or viewpoint would be 

considered as including substantive comment; examples of non-responsive emails would be 

those forwarding a news report or opinion piece with no comment or only "fyi", or 

"interesting"). Additionally, please consider all published or docketed materials, including 

pleadings and/or news articles, as non-responsive. 

We understand that a public body may charge a fee for the cost of the search, 

examination, review, copying, separation of confidential from nonconfidential information and ' 

mailing costs. If your Office expects to seek a charge associated with the searching, copying or 

production of these records, please provide an estimate of anticipated costs. Given EPA's non

profit and public interest nature and intention to broadly disseminate relevant findings, EPA 

requests a waiver or reduction of any applicable fees. 
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Energy Policy Advocates requests records on your system, e.g. , its backend logs, and 

does not seek only those records which survive on an employee's own machine or account. We 

do not demand your office produce requested information in any particular form, instead we 

request records in their native form, with specific reference to the U.S. Securities and 

Exchange Commission Data Delivery Standards.2 The covered information we seek is electronic 

information, this includes electronic records, and other public information. 

To quote the SEC Data Delivery Standards, "Electronic files must be produced in their 

native format, i.e. the format in which they are ordinarily used and maintained during the normal 

course of business. For example, an MS Excel file must be produced as an MS Excel file rather 

than an image of a spreadsheet. (Note: An Adobe PDF file is not considered a native file unless 

the document was initially created as a PDR)" (emphases in original). 

In many native-format productions, certain public information remains contained in the 

record ( e.g., metadata). Under the same standards, to ensure production of all information 

requested, if your production will be de-duplicated it is vital that you 1) preserve any unique 

metadata associated with the duplicate files, for example, custodian name, and, 2) make that 

unique metadata part of your production. 

Native file productions may be produced without load files. However, native file 

productions must maintain the integrity of the original meta data, and must be produced as they 

are maintained in the normal course of business and organized by custodian-named file folders. A 

separate folder should be provided for each custodian. 

2 https·//www sec 2:ov/divisions/enforce/datade}iver:ystandards pdf. 
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In the event that necessity requires your office to produce a PDF file, due to your normal 

program for redacting certain information and such that native files cannot be produced as they 

are maintained in the normal course of business, in order to provide all requested information 

each PDF file should be produced in separate folders named by the custodian, and accompanied 

by a load file to ensure the requested information appropriate for that discrete record is 

associated with that record. The required fields and format of the data to be provided within the 

load file can be found in Addendum A of the above-cited SEC Data Standards. All produced 

PDFs must be text searchable. 

We look forward to your response. If you have any questions, do not hesitate to contact 

me by email at MatthewDHardin@protonmail.com. 

Sincerely, 

Matthew D. Hardin 
Executive Director 
Energy Policy Advocates 
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Matthew D. Hard.in 
Executive Director 
Energy Policy Advocates 
324 Logtrac Road 
Stanardsville, VA 22973 

Dear Mr. Hard.in: 

STATE OF MICHIGAN 
DEPARTMENT OF ATTORNEY GENERAL 

8 
DANA NESSEL 

ATTORNEY GENERAL 

September 19, 2019 

P.O. Box 30754 
LANSINO. MICHIGAN 48909 

Sent by email 
matthewdhard.in@gmail.com 

This notice responds to your request for information under the Freedom of 
Information Act (FOIA), MCL 15.231 et seq, submitted in two-parts on August 28, 
and 29, 2019, which the Department of Attorney General (Department) received on 
August 29, and 30, 2019, respectively. You requested information as described in 
the attached request. 

A statutorily permitted extension of time to respond was taken through 
September 20, 2019. 

Your request is granted as to any nonexempt records in the Department's 
possession that fall within the scope of the request. 

Section 4(4) of the FOIA, MCL 15.234(4), provides that a public body must 
provide a detailed itemization that clearly list s and explains the allowable charges, 
where applicable, for the necessary copying of a public record for inspection; actual 
mailing costs; actual incremental cost of duplication or publication, including labor; 
and the cost of search, examination, review, and deletion and separation of exempt 
from nonexempt information, which compose the total fee used for estimating and 
charging purposes. 

The Department has determined that a voluminous amount of records falls 
within the scope of your request. To limit the processing fee, the Department is 
charging at the hourly rate of the lowest paid staff persons capable of searching for 
and retrieving responsive records, reviewing and examining the records, and 
separating exempt and nonexempt material, if necessary. If you would like to 
discuss whether the request can be refined to further lower the cost s and shorten 
the processing period, please contact the undersigned in writing at this time. 

111m 
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Energy Policy Advocates 
Page 2 
September 19, 2019 

To commence the processing of the request, under section 4(8) of the FOIA, 
MCL 15.234(8), the Department requires a one-half good faith deposit of $1,978.11 
based on an estimated total cost of $3,956.22. Failure to charge would result in an 
unreasonably high cost to the Department in this particular instance because 
employees must be taken away from pending work to process the large number of 
documents and expend additional time to complete regularly assigned 
Departmental work. Please refer to the attached Detailed Itemization Fee Form for 
a breakdown of the fees assessed. 

As set forth under section 4(14) of the FOIA, MCL 15.234(14), if a fee appeal 
has not been filed under section 10a of the FOIA, MCL 15.240a, the Department 
must receive the required deposit within 45 days after your statutorily-determined 
receipt of this notice, which is November 7, 2019; otherwise, the FOIA request will 
be considered abandoned and the Department will not be required to fulfill the 
request. 

After receipt of the $1,978.11 deposit check, made payable to the State of 
Michigan and sent to the FOIA Coordinator, Department of Attorney General, P.O. 
Box 30754, Lansing, MI 48909, the Department will complete the processing of the 
request within an estimated 45 business days. Section 4(8) of the FOIA, MCL 
15.234(8), provides that the time frame estimate is nonbinding upon the public 
body, but the public body shall provide the estimate in good faith and strive to be 
reasonably accurate, and provide the public records in a manner based on this 
state's public policy set forth in section 1(2) of the FOIA, MCL 15.231(2), and the 
nature of the request in the particular instance. 

The Department will notify you in writing of the balance due, the statutory 
basis for exemptions, if any, and the statutory remedial rights, if applicable. After 
receipt of the fee balance, copies of the records will be provided. 

The Department's FOIA Procedures a'nd Guidelines can be accessed at 
www.michigan.gov/foia-ag. 

Encs. 

CX> c.o 

Sincerely, 

Ctwitcr U)~ -~~ 
Christy Wendling-Richards 
FOIA Coordinator 
Department of Attorney General 
517-335-7573 
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STATE OF MICHIG 
DEPARTMENT OF ATTORNEY GENERAL 

P.O. B ox 30754 
L ANSING, MICHIGAN 48909 

Matthew D. Hardin 
Executive Director 
Energy Policy Advocates 
324 Logtrac Road 
Stanardsville, VA 22973 

Dear Mr. Hardin: 

DANA NESSEL 
ATTORNEY GENERAL 

December 4, 2019 

Sent by email 
matthewdhardin@gmail.com 

This notice supplements the Department of Attorney General's (Department) 
September 6, and 19, 2019 notices issued in response to your August 28, and 29, 
2019 request for information under the Freedom oflnformation Act (FOIA), MCL 
15.231 et seq. (Copies of the FOIA request and the Department's notices are 

attached.) 

In its September 19, 2019 notice, the Department stated that it would 
complete the processing of the request after receiving the deposit and would notify 
you in writing of the balance due, the statutory basis for exemptions, if any, and the 
statutory remedial rights, if applicable. 

The Department received your deposit in the amount of $1,978.11 and your 
FOIA request is granted in part and denied in part. 

As to the partial grant, upon receipt of the $1,978.11 balance, by check 
payable to the State of Michigan and sent to the FOIA Coordinator, Department of 
Attorney General, P.O. Box 30754, Lansing, MI 48909, copies of the nonexempt 
records will be provided to you. 

As to the partial denial, written communications between the Department 
and its client, the Department of Environment, Great Lakes, and Energy, and 
written communications between and among Department legal staff are being 
withheld from public disclosure under section 13(l)(g) and (h) of the FOIA, MCL 
15.243(1)(g) and (h) , respectively. 

The exemption under MCL 15.243(1)(g) provides for the nondisclosure of 
"[i]nformation or records subject to the attorney-client privilege." The exemption 
under MCL 15.243(1)(h) provides for the nondisclosure of "[i]nformation or records 
subject to [] privilege recognized by statute or court rule," including the privilege 
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Executive Director 
Energy Policy Advocates 
Page 2 
December 4, 2019 

encompassed by the attorney work product doctrine. See Michigan Court Rule 
2.302(B)(3)(a), and Messenger v Ingham County Prosecutor, 232 Mich App 633; 591 
NW2d 393 (1998). The written communications of legal advice to the Department's 
client agency and the Department's internal written communications composed of 
attorney work product comprise a large number of emails, including email threads, 
dated from February 19, 2019 through October 7, 2019. 

As to the partial denial of your request, under section 10 of the FOIA, MCL 
15.240, the Department is obligated to inform you that you may do the following: 

1) Appeal this decision in writing to the Attorney General, Department of 
Attorney General, 525 W. Ottawa, P.O. Box 30754, Lansing, MI 48909. The writing 
must specifically state the word "appeal" and must identify the reason or reasons 
you believe the partial denial should be reversed. The head of the Department or 
her designee must respond to your appeal within 10 business days after its receipt. 
Under unusual circumstances, the time for response to your appeal may be 
extended by 10 business days. 

2) Commence an action in the Court of Claims within 180 days after the date 
of the final determination to partially deny the request. If you prevail in such an 
action, the court is to award reasonable attorney fees, costs, and disbursements, and 
possible damages. 

The Department's FOIA Procedures and Guidelines can be accessed at 
www .michigan.gov/foia-ag. 

Encs. 

Sincerely, 

C/4w,~ WM~-~ 
Christy Wendling-Richards 
FOIA Coordinator 
Department of Attorney General 
517-335-7573 



• GA O GO ERK.\-JE. T ACCO -I T ABIL ITY & OVERSIGIIT 

January 7, 2020 

State of Michigan 

FREEDOM OF INFORMATION ACT APPEAL 

Department of Attorney General 
P.O. Box 30754 
Lansing, MI 48909 

Dear Ms. Nessel: 

On behalf of the non-profit policy organization Energy Policy Advocates (EPA), which I 
represent with Government Accountability & Oversight, P.C. (GAO), a nonprofit public interest 
law firm, we appeal the Department of Attorney General's (DAG) withholding of certain records 
responsive to EPA's August 28, 2019 and August 29, 2019 Freedom of Information Act (FOIA) 
requests. 

The first FOIA request sought: 

1. all correspondence a) sent to or from or copying (whether as cc: or bee:) i) 
keenank@michigan.gov, ii) Peter Manning, and/or iii) Dana Nessel (whether at 
NesselD34@michigan.gov (or otherwise), that b) is also sent to or from or copying 
(again whether as cc: or bee:) i) djh466@nyu.edu, ii) davidjhayesOl@gmail.com, iii) 
david.hayes@nyu.edu, iv) ek304l@nyu.edu, v) elizabeth.klein@nyu.edu, and/or vi) 
pruss@5lakesenergy.com, and is c) dated between January 2, 2019 and the date you 
process this request, inclusive. 

2. all scheduling requests a) sent to your office, whether provided by email, regular 
mail, courier, hand delivery, facsimile, or otherwise including, e.g. UPS, Fedex, 
Dropbox, etc. , which also b) are from and/or mention anywhere i) David Hayes, ii) 
Elizabeth (Liz) Klein, iii) New York University, iv) the State Energy and 
Environment Impact Center, and/or v) Skip Pruss that are dated from June 15, 2019 
through the date you process this request, inclusive. 

The second FOIA request sought: 

1. all correspondence a) sent to or from or copying (whether as cc: or bee:) Neil Gordon 
that b) is also sent to or from or copying (again whether as cc: or bee:), i) 
djh466@nyu.edu, ii) davidjhayesOl@gmail.com, iii) david.hayes@nyu.edu, iv) 
ek304l@nyu.edu, v) elizabeth.klein@nyu.edu, and/or vi) pruss@5lakesenergy.com, 
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and is c) dated between January 2, 2019 and the date you process this request, 
inclusive; 

2. all correspondence a) sent to or from or copying (whether as cc: or bee:) Neil Gordon 
that b) includes bi-weekly, biweekly, michael.myers@oag.state.ny.us, and/or 
michael.myers@ag.ny.gov anywhere in the email, and is c) dated between January 2, 
2019 and the date you process this request, inclusive; and 

3. all correspondence a) sent to or from or copying (whether as cc: or bee:) Neil Gordon 
that b) contains the following terms, "ethic" (in any use, be it ethics, ethical, or other) 
and "Impact Center", and is dated from May l , 2019 through the date you process 
this request, inclusive. 

DAG responded to these requests on September 19, 2019 with a fee demand of $1,978.11 as a 
good faith, one-half deposit. EPA paid the deposit by check, which check cleared on October 7, 
2019. DAG included in this initial response a partial denial covering written communications 
between DAG and its client, the Department of Environment, Great Lakes, and Energy, and 
written communications between and among DAG legal staff. These communications were 
withheld in full under claims MCL 15.243(l)(g) (records subject to attorney-client privilege) 
and/or MCL 15.243(l)(h) (records subject to privilege recognized by statute or court rule, in this 
case attorney work product doctrine). On December 4, 2019, DAG provided a final fee notice 
seeking an additional $1,978.11 and reiterating the above exemptions, which EPA also paid. 

DAG provided the records responsive to this request on December 19, 2019. In its accompanying 
letter, DAG asserted two new exemptions for redactions, MCL 15.243(l)(a) (records that are of 
personal nature) and MCL 15.243(l)(u) (records related to a public body's security measures). 
EPA does not challenge either of those asserted exemptions. 

MCL 15.235(5) requires that a denial of a request contain: 

(a) An explanation of the basis under this act or other statute for the determination that 
the public record, or portion of that public record, is exempt from disclosure, if that is 
the reason for denying all or a portion of the request. .. 

(c) A description of a public record or information on a public record that is separated or 
deleted .. .if a separation or deletion is made. 

DA G' s response exempted some unstated number of records in full claiming MCL 15.243(1)(g) 
& (l )(h). While a public body may exempt an entire class of records, "any category must be 
clearly described and drawn with sufficient precision so that all documents within a particular 
category are similar in nature." Herald Co., Inc. v. Ann Arbor Public Schools, 244 Mich. App. 
266, 275 (Mich. Ct. App. 1997) (citing Newark Morning Ledger Co. v. Saginaw County Sheriff, 
204 Mich. App. 215, 225-226 (Mich. Ct. App. 1994). DAG's response does neither. Instead, 
DAG relies upon a statutory exemption to justify withholding an unstated number of records 
with no limiting principle to ensure let alone establish the records are similar in nature. 

Given the scope ofEPA's requests, seeking correspondence of multiple individuals which 
contain one or more of several individual search terms, and with DAG providing no description 
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beyond the exemption itself, DAG's response makes it impossible to make any reasonable 
assessment of the propriety of these withholdings, other than the absence of a sufficiently 
described class. 

Further, DAG's response withholds even purely factual and easily segregable information such 
as the From. To, Sent, and Subject fields, the content of which could in no way be considered 
either attorney work product or subject to attorney-client privilege. DAG's decision to exclude 
two categories of records in their entirety, by merely reciting an exemption as if the exemption 
itself is the class of records, rather than precisely defining the class of records to ensure 
similarity leads to the absurd conclusion that declaring records as falling under the same 
exemption creates a "class". 

In addition to the categories being neither "clearly described" nor "drawn with sufficient 
precision", DAG's reliance on the attorney-client privilege and the attorney work product 
doctrine as methods to withhold entire categories is improper. The Herald Co., Inc. court 
recognized the attorney-client privilege to be "narrow: it attaches only to confidential 
communications by the client to its advisor that are made for the purpose of obtaining legal 
advice." 244 Mich. App. 266,280. DA G's use of the privilege is broad, applying to every word 
of every line of every responsive record it declares to be subject to attorney-client privilege 
and/or the attorney work product doctrine. 

In conclusion, DA G's use of attorney-client privilege and attorney work product doctrine to 
withhold some unknown number and undescribed class of records in their entirety is an overly 
broad application of both doctrines and is contrary to case law limiting the practice. 

The FOIA recognizes that "all persons ... are entitled to full and complete information regarding 
the affairs of government and the official acts of those represent them ... " MCL 15.231 (2). 
Withholding entire categories of records, particularly records potentially reflecting DAG' s 
relationship with outside interests to pursue litigation against private parties, is contrary to the 
letter and spirit of FOIA as well as judicial precedent. EPA requests that your office reconsider 
your earlier determination or, at a minimum, provide a more thorough accounting of the records 
withheld under the claimed exemptions. 

c:::> 

Sincerely, 

Neal Cornett · 
Counsel, 
Government Accountability & 
Oversight, P .C. 
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Matthew D. Hardin 
Executive Director 
Energy Policy Advocates 
324 Logtrac Road 
Stanardsville, VA 22973 

Dear Mr. Hardin: 

GAN 
RNEY GENERAL 

• DANA NESSEL 
ATTORNEY GENERAL 

January 23, 2020 

P.O. Box 30754 
LANSING, MICHIGAN 48909 

Sent by email 
matthewdhardin@gmail.com 

This notice responds to your January 7, 2020 emailed letter, which you 
identify as an "appeal" of the Department's December 4, and 19, 2019 written 
notices, which partially granted and partially denied your request for records under 
the Freedom oflnformation Act (FOIA), MCL 15.231 et seq. Your letter states that 
you are appealing, "DAG's use of attorney-client privilege and attorney work 
product doctrine to withhold some unknown number and undescribed class of 
records in their entirety is an overly broad application of both doctrines and is 
contrary to case law limiting the practice." (Copies of your FOIA request and 
appeal, and the Department's September 6, 19, December 4, and 19, 2019 written 
notices are attached.) 

The Department must uphold its partial denial under section 13(1)(g) and (h) 
of the FOIA, MCL 15.243(1)(g) and (h), as to written communications between the 
Department and its client, the Department of Environment, Great Lakes, and 
Energy, and written communications between and among Department legal staff, 
respectively. 

The Department's aforementioned notices informed you that the exemption 
under MCL 15.243(1)(g) provides for the nondisclosure of "[i]nformation or records 
subject to the attorney-client privilege." The exemption under MCL 15.243(1)(h) 
provides for the nondisclosure of" [i]nformation or records subject to [] privilege 
recognized by statute or court rule," including the privilege encompassed by the 
attorney work product doctrine. See Michigan Court Rule 2.302(B)(3)(a), and 
Messenger v Ingham County Prosecutor, 232 Mich App 633; 591 NW2d 393 (1998), 
where the Court ruled that MCL 15.243(1)(h) provides for the nondisclosure of both 
factual and deliberative attorney work product. 
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The Department also informed you that the written communications of legal 
advice to the Department's client agency and the Department's internal written 
communications composed of attorney work product comprise a large number of 
emails, including email threads, dated from February 19, 2019 through October 7, 
2019. 

However, as to that part of your appeal disputing the adequacy of the 
explanations provided in support of the exemptions, the matter is being remanded 
to the FOIA coordinator for the preparation of a privilege log detailing the records 
withheld under the attorney client and attorney work product privileges. You will 
receive a written response from the FOIA coordinator within seven business days. 

Because this notice upholds the initial partial denial, under section lO(l)(b) 
of the FOIA, MCL 15.240(1)(b), the Department is obligated to infoi-m you that you 
may file an action in the Court of Claims within 180 days after the date of the final 
determination to deny the request. If you prevail in such an action, the court is to 
award reasonable attorney fees, costs, and disbursements, and possible damages. 

The Department's FOIA Procedures and Guidelines can be accessed at 
www.michigan.gov/foia-ag. 

Encs. 

Sincerely, 

\/ ~ cGi ney 
Chie 

State Operations Division 
Department of Attorney General 
517-335-7573 
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REQUEST UNDER THE MICIDGAN FREEDOM OF INFORMATION ACT 

January 10, 2020 

Christy Wendling-Richards 
FOIA Coordinator 
Department of Attorney General 

P.O. Box 30754 
Lansing, MI 48909 

By Electronic Mail: AG-FOIA@michigan.gov 

Re: Certain Correspondence 

Dear Ms. Wendling-Richards: 

On behalf of the Energy Policy Advocates (EPA), recognized by the Internal Revenue 

Service as a non-profit public policy institute under§ 50l(c)(3) of the Internal Revenue Code, 

pursuant to the Michigan Freedom of Information Act, MCL § 15 .231, et seq., I hereby request 

copies of the following records: 

1. all correspondence, and any accompanying information ( see discussion of SEC Data 

Delivery Standards, infra), including also any attachments, a) sent to or from or 

copying (whether as cc: or bee:) Kelly Keenan and/or Peter Manning that b) includes 

anywhere, whether sent to or from or copying (again whether as cc: or bee:), or 

otherwise, a) "climate litigation", b) "climate change litigation" (for a and b, 

quotation marks merely indicate the phrases covered) and/or c) Exxon, and is c) 

dated from May 22, 2019 through the date you process this request, inclusive; and 

2. all correspondence, and any accompanying information (see discussion of SEC Data 

Delivery Standards, infra), including also any attachments, a) sent to or from or 

copying (whether as cc: or bee:) Peter Manning that b) includes anywhere, whether 
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sent to or from or copying (again whether as cc: or bee:), or otherwise, the word 

Hayes, whether freestanding or as part of an email address, and is c) dated from June 

13, 2019 through the date you process this request, inclusive. 1 

We request entire "threads" of which any responsive electronic correspondence is a part, 

regardless whether any portion falls outside of the above time parameter. The search terms 

included in both parts of this request are not case sensitive. 

We understand that in some instances a public body may charge a fee for the cost of the 

search, examination, review, copying, separation of confidential from nonconfidential 

information, and mailing costs. If your Office expects to seek a charge associated with the 

searching, copying or production of these records, please provide an estimate of anticipated 

costs. 

As noted earlier in this request, EPA is a non-profit public policy organization dedicated 

to informing the public of developments in the area of energy and environmental issues and 

relationships between governmental and non-governmental entities as they relate to those issues . 

EPA's ability to obtain fee waivers is essential to this work. EPA intends to use any responsive 

information to continue its work highlighting the nexus between interested non-governmental 

entities and government agency decision-making. The public is both interested in and entitled to 

know how regulatory, policy and enforcement decisions are reached. EPA ensures the public is 

1 To narrow these requests, please consider as non-responsive electronic correspondence that merely 
receives or forwards press clippings, such as news services or stories or opinion pieces, if that 
correspondence has no comment or no substantive comment added by a party other than the original 
sender in the thread (an electronic mail message that includes any expression of opinion or viewpoint 
would be considered as including substantive comment; examples of non-responsive emails would be 
those forwarding a news report or opinion piece with no comment or only "fyi", or "interesting"). 
Additionally, please consider all published or docketed materials, including pleadings and/or news 
articles, as non-responsive. 



made aware of its work and findings via its partnership with the non-profit public interest law 

firm Government Accountability & Oversight, P.C., and the ClimateLitigation Watch.org project 

dedicated to broadly disseminating energy and environmental policy news and developments. 

The public information obtained by EPA and published on ClimateLitigation Watch.org have 

been relied upon by established media outlets, including the Washington Times and Wall Street 

Journal editorial page.2 

Energy Policy Advocates requests records on your system, e.g., its backend logs, and 

does not seek only those records which survive on an employee's own machine or account. We 

do not demand your office produce requested information in any particular form, instead we 

request records in their native form, with specific reference to the U.S. Securities and 

Exchange Commission Data Delivery Standards.3 The covered information we seek is electronic 

information, this includes electronic records, and other public information. 

To quote the SEC Data Delivery Standards, "Electronic files must be produced in their 

native format, i.e. the format in which they are ordinarily used and maintained during the normal 

course of business. For example, an MS Excel file must be produced as an MS Excel file rather 

2 See, e.g., The Editorial Board, "State AGs' Climate Cover-Up" Wall Street Journal, June 7, 2019, 
https://www.wsj .com/articles/state-ags-climate-cover-up-11559945410. Valerie Richardson, "Motivated 
or manipulated? Rise of youth climate activism fuels alarms over exploitation" Washington Times, March 
15, 2019, https://www. washingtontimes.corn/news/20 l 9/mar/13/youth-climate-strike-sparks-debate-use
students-pr/, see also "Climate Strike Sparks Debate on Use of Students as Props", https:// 
www.realclearpolicy.com/2019/03/15/ 
climate strike sparks debate on use of students as props 41180.html. Valerie Richardson, 
''Democratic AGs team up with George Soros-funded group on anti-Trump lawsuit" Washington Times, 
August 1, 2019, https:/ /www.washingtontimes.com/news/2019/aug/1/george-soros-funded-group
democratjc-ags-partner-a/. Anthony Watts, "Emails reveals how children become pawns of climate 
alarmism", Watts Up With That (two-time Science Website of the Year), March 13, 2019, https:// 
wattsupwiththat.corn/2019 /03/ 13/ emails-reveal-how-children-become-pawns-of-climate-alarmisrn/. 

3 https ://www.sec.gov/ divisions/enforce/datadeli verystandards pdf. 



than an image of a spreadsheet. (Note: An Adobe PDF file is not considered a native file unless 

the document was initially created as a PDE)" ( emphases in original). 

In many native-format productions, certain public information remains contained in the 

record (e.g., metadata). Under the same standards, to ensure production of all information 

requested, if your production will be de-duplicated it is vital that you 1) preserve any unique 

metadata associated with the duplicate files, for example, custodian name, and, 2) make that 

unique metadata part of your production. 

Native file productions may be produced without load files. However, native file 

productions must maintain the integrity of the original meta data, and must be produced as they 

are maintained in the normal course of business and organized by custodian-named file folders. A 

separate folder should be provided for each custodian. 

In the event that necessity requires your office to produce a PDF file, due to your normal 

program for redacting certain information and such that native files cannot be produced as they 

are maintained in the normal course of business, in order to provide all requested information 

each PDF file should be produced in separate folders named by the custodian, and accompanied 

by a load file to ensure the requested information appropriate for that discrete record is 

associated with that record. The required fields and format of the data to be provided within the 

load file can be found in Addendum A of the above-cited SEC Data Standards. All produced 

PDFs must be text searchable. 

We look forward to your response. If you have any questions, do not hesitate to contact 

me by email at MatthewDHardin@protonmail.com. 



Sincerely, 

Matthew D. Hardin 



DANA NESSEL 
A TIORNEY GENERAL 

April 6, 2020 

P .o . Box 30754 
LANSING. MICHIGAN 48909 

Matthew D. Hardin 
Executive Director 
Energy Policy Advocates 
324 Logtrac Road 
Stanardsville, VA 22973 

Sent by email 
Matthew DHardin@protonmail.com 

Dear Mr. Hardin: 

This notice responds to your March 27, 2020 emailed letter (copy attached), 
received by the Department of Attorney General (Department) on March 30, 2020, 
requesting information, under the Freedom of Information Act (FOIA), MCL 15.231 
et seq, which you describe, with emphasis omitted, as follows: 

[C]opies of the following records: 

1. all electronic correspondence, and any accompanying information (see 
discussion of SEC Data Delivery Standards, infra) , including also any 
attachments, a) sent to or from or copying (whether as cc: or bee:) i) 
Elizabeth Morriseau and/or ii) Stanley "Skip" Pruss, that b) includes, 
anywhere, whether in an email address, in the sent, to, from, cc, bee 
fields, or the Subject fields or body of an email or email "thread", 
including also in any attachments, i) Bachmann, and/or ii) Goffman, 
and c) is dated from November 1, 2019 through the date you process 
this request, inclusive; 

2. all electronic correspondence, and any accompanying information (see 
discussion of SEC Data Delivery Standards, infra), including also any 
attachments, a) sent to or from or copying (whether as cc: or bee:) i) 
Elizabeth Morriseau and/or ii) Stanley "Skip" Pruss, that b) was sent 
from michael.myers@ag.ny.gov, and c) is dated from November 4, 2019 
through November 8, 2019, inclusive and November 17, 2019, and 
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3. any invitation sent or received from michael.myers@ag.ny.gov to 
participate in a November 18, 2019 telephone call. 

Regarding## 1 & 2 above, we request entire "threads" of which any 
responsive electronic correspondence is a part, regardless whether any 
portion falls outside of the above time parameter. 

Also for## 1 & 2, to narrow this request, please consider as non
responsive electronic correspondence that merely receives or forwards 
newsletters or press summaries or 'clippings', such as news services or 
stories or opinion pieces, if that correspondence has no comment or no 
substantive comment added by a party other than the original sender 
in the thread (an electronic mail message that includes any expression 
of opinion or viewpoint would be considered as including substantive 
comment; examples of non-responsive emails would be those 
forwarding a news report or opinion piece with no comment or only 

"fyi", or "interesting"). 

Additionally, please consider all published or docketed materials, 
including pleadings, regulatory comments, ECF notices, news articles, 
and/or newsletters, as non-responsive, unless forwarded to or from the 
named persons with substantive commentary added by the sender. 

Your request is granted in part and denied in part. 

. As_ to the part~al grant, to the best of the Department's knowledge, 
mforma~10n, and belief, th~ enclosed_ copied records represent the only nonexem t 
records m the Departments possession that fall within th f p e scope o your request . 

. B~cause the processing of your request took m· . 1 t' d. 
duplicatmg a limited number of page th . £ lillma ime an mvolved s, ere 1s no ee. 

~ to t~e partial denial, a Janua 6 2020 . 
product is bemg withheld from publi J: 1' email composed of attorney work 
MCL 15.243(1)(h) which . 'd £ c sc osure under section 13(1)(h) of the FOIA 

, prov1 es or the "n di 1 " . , 
records subJ·ect to pr· il . ' on sc osure of (1]nformation or 

· · · iv ege recogruz d b t 
based on the attorney work rod e . y ~ atute or court rule." The privile e 
Rule 2.302(B)(3)(a) and disc~sse~~ ~~ctrme, is recognized under Michigan cm!t' 
Prosecutor, 232 Mich App 633 (1998) l F~IAil case, M_essenger v Ingham County 

. pnv ege log is provided below. 
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Doc Subject Line 
Type 

!Email RE: Affirmative 
Climate Litigation· 
call tomorrow 

Date 

1/6/2020 

Author Recipients 
(To) 

Steve.Novick@ I paul.garrahan@doj .state.o~. us; 
doj .state.or.us Michael.Myers@ag.ny.gov, . 

I 
Elaine.Meckenstock@doJ.ca.gov, 
gSchultz@nag.n.gov; 
PKugelman@oag.state.va.us; 
nick.persampieri@vermont.gov; 
Jameson. Tweed.ie@delaware.gov; 

V alerie.Edge@state.de.us; 
Laura.Jensen@maine.gov; 

Mary.Sauer@maine.gov; 

MonisseauE@michigan.gov; 

I 
GordonNl@michigan.gov; 

SchumakerK@michigan.gov; 

I Daniel.Resler@la w.njoag .gov; 

I 

Lisa.Morelli@law.njoag.gov; 

Aaron.Love@law.njoag.gov; 

DanielSalton@ct.gov; 

l
jdemjanick@pa.gov; 

Craig.Segall@a.rb.ca.gov; 

lrreiley@state.pa.us; . 

I 
ajohnston@attorneygeneral.gov, 

mfischer@attorneygeneral.gov; 

IJacob.Larson@ag.iowa.g_ov; 
DRottenberg@a tg .sta te.il. us; 

IJJames@atg.state.il.us; 

I wgrantham@nmag.gov; 

Privilege Privilege 
Description Asserted 

Discussion of \Attorney
work product wo1·k 

product 

I 
I 

AB to the partial denial of your request, under section 10 of the FOIA, ~CL 
15.240, the Department is obligated to inform you that you may do the followmg: 

1) Appeal this decision in writing to the Attorney General, Department of 
Attorney General, 525 W. Ottawa, P.O. Box 30754, Lansing, MI 48909. The writing 
must specifically state the word "appeal" and must identify the reason or reasons 
you believe the partial denial should be reversed. The head of the Department or 
her designee must respond to your appeal within 10 business days after its receipt. 
Under unusual circumstances, the time for response to your appeal may be 
extended by 10 business days. 

2) Commence an action in the Court of Claims within 180 days after the date 
of t~e final deter1:Ilination to partially deny the request. If you prevail in such an 
action, the court 1s to award reasonable attorney fees costs and disbursements and possible damages. ' ' ' 
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The Department's FOIA Procedures and Guidelines can be accessed at 

WWW .michigan. gov/foia-ag. 

Encs. 

Sincerely, 

~ U)~ ~~ 
Christy Wendling-Richards 
FOIA Coordinator 
Department of Attorney General 
517-335-7573 



EXHIBITX 



April 17, 2020 

Christy Wendling-Richards 
FOIA Coordinator 
Department of Attorney General 
P.O. Box 30754 
Lansing, Ml 48909 

By Electronic Mail: AG-FOIA@michigan.gov 
Re: Certain Correspondence 

Dear Ms. Wendling-Richards: 

On behalf of Energy Policy Advocates (EPA), recognized by the Internal Revenue 

Service as a non-profit public policy institute under§ 50l(c)(3) of the Internal Revenue Code, 

pursuant to the Michigan Freedom of Information Act, MCL § 15.231, et seq., I hereby request 

copies of the following records: all correspondence, and any accompanying information (see 

discussion of SEC Data Delivery Standards, infra), including also any attachments, a) sent to or 

from or copying (whether as cc: or bee:) i) Elizabeth Morrisseau, ii) Peter Manning, iii) Kelly 

Keenan, and/or iv) Neil Gordon, that b) includes in the subject line "CO2 as a criteria pollutant", 

and is c) dated from October 1, 2019 through the date you process this request, inclusive. 

We request entire "threads" of which any responsive electronic correspondence is a part, 

regardless whether any portion falls outside of the above time parameter. 

To narrow this request, please consider as non-responsive electronic correspondence that 

merely receives or forwards newsletters or press summaries or 'clippings', such as news services 

or stories or opinion pieces, if that correspondence has no comment or no substantive comment 

added by a party other than the original sender in the thread (an electronic mail message that 

llllllllllllllll~lll~lllllllllllllm1 
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comment; examples of non-responsive emails would be those fmwarding a news report or 

opinion piece with no comment or only "fyi", or "interesting"). 

Additionally, please consider all published or docketed materials, including pleadings, 

regulatory comments, ECF notices, news articles, and/or newsletters, as non-responsive, unless 

forwarded to or from the named persons with substantive commentary added by the sender. 

As regards any records containing both exempt and non-exempt information, EPA 

asks your Office to not withhold any public record or portion thereof on the grounds that 

some portion of the public record is excluded from disclosure, but to withhold only those 

portions of the public record containing information subject to an exclusion, releasing all 

purely factual and otherwise disclosable or non-exempt material. 

We understand that in some instances a public body may charge a fee for the cost of the 

search, examination, review, copying, separation of confidential from nonconfi.dential 

information, and mailing costs. If your Office expects to seek a charge associated with the 

searching, copying or production of these records, please provide an estimate of anticipated 

costs. 

As noted earlier in this request, EPA is a non-profit public policy organization dedicated 

to informing the public of developments in the area of energy d . . 
an envrronmental Issues and 

relationships between governmental and non- ove . . 
g rnmental entities as they relate to those . 

Ep'A, . . Issues. 
s ability to obta · fi · . 

Ill ee waivers is essential to this work EPA. 
infi . . . mtends to use any responsive 

ormation to continue its work highlighting the nexus b . 
. . etween mterested non-governmental 

entities and gove 
rnment agency decision-makin . . 

g. The public Is both interested in and entitled to 

llllllllllllllllllllllrnllllllllllllllllllllll lml llllllll 



In many native-format productions, certain public information remains contained in the 

record ( e.g., metadata). Under the same standards, to ensure production of all information 

requested, if your production will be de-duplicated it is vital that you 1) preserve any unique 

metadata associated with the duplicate files, for example, custodian name, and, 2) make that 

unique metadata part of your production. 

Native file productions may be produced without load files. However, native file 

productions must maintain the integrity of the original meta data, and must be produced as they 

are maintained in the normal course of business and organized by custodian-named file folders. A 

separate folder should be provided for each custodian. 

In the event that necessity requires your office to produce a PDF file, due to your normal 

program for redacting certain information and such that native files cannot be produced as they 

are maintained in the normal course of business, in order to provide all requested information 

each PDF file should be produced in separate folders named by the custodian, and accompanied 

by a load file to ensure the requested information appropriate for that discrete record is 

associated with that record. The required fields and format of the data to be provided within the 

load file can be found in Addendum A of the above-cited SEC Data Standards. All produced 

PDFs must be text searchable. 

We.look forward to your response. If you have any questions, do not hesitate to contact 

me by email at MatthewDHardin@protonmail.com. 



WASHINGTON NONPROFIT 
CORPORATION, 

Plaintiff, 

V 

No. 20-000098-MZ 

HON. CHRISTOPHER MURRAY 

MICHIGAN DEPARTMENT OF ATTORNEY 

GENERAL, 

Defendant. 

Zachary C. Larsen (P72189) 
Charles A. Lawler (P65164) 
Clark Hill PLC 
Attorneys for Plaintiff 
212 East Cesar E. Chavez Avenue 
Lansing, MI 48906 
(517) 318-3053 
zlarsen@clarkhill.com 

Eric Neal Cornett 
Kentucky State Bar No: 96266 
Co-counsel for Plaintiff 
P.O. Box 728 
Hyden, KY 417 49 
(606) 275-0978 
NComettLaw@gmail.com 

Adam R. de Bear (P80242) 
Thomas Quasarano (P27982) 
Assistant Attorneys General 
Michigan Department of Attorney Gener a l 
Attorneys for Defendant 
P.O. Box 30754 
Lansing, MI 48909 
(517) 335-7573 
deBearA@michigan.gov 

DEFENDANT'S ANSWER TO PLAINTIFF'S FIRST AMENDED 
COMPLAINT AND AFFIRMATIVE DEFENSES 

Defendant, the Michigan Department of Attorney General (referred to as 

Defendant or the Department), through counsel, states as follows for its Answer and 

Affirmative Defenses to Plaintiffs First Amended Complaint: 



UlliEUUUCL.IU.D 

allegation represents a legal conclusion 

But to the extent that an answer may be which, by law, requires no answer. 

required, Defendant lacks knowledges and information sufficient to form a belief as 

· · · t t" d denies the remainder of to Plaintiffs motivations in brmgmg the mstan ac ion an 

the allegation as untrue. 

2. Defendant lacks knowledge or information sufficient to form a belief as 

to the truth of the allegation, and leaves Plaintiff to its proofs. 

3. Defendant admits the allegation. 

4. Defendant states that its responses to Plaintiffs requests for records 

under the Freedom ofinformation Act (FOIA), MCL 15.231 et seq., speak for 

themselves and it denies the remainder of the allegation to the extent that it is 

inconsistent with its responses. 

5. Defendant states that the allegation represents a legal conclusion 

which, by law, requires no answer. But to the extent that an answer may be 

required, Defendant denies the allegation as untrue. 

6. Defendant states that the allegation represents a legal conclusion 

which, by law, requires no answer. But to the extent that an answer may be 

required, Defendant denies the allegation as untrue. 

7. Defendant states that the allegation represents a legal conclusion 

which, by law, requires no answer. But to the extent that an answer may be 

required, Defendant denies the allegation as untrue. 

2 



gal conclueion 

. fi d t d ni s th all gation as untrue. 
r (lUll' d, D n nn 

1 
1 conclusion 

D £ ndant stat a that the allegation represents a ega 

9. But to the extent that an answer may be whi ·h, by law, r quir s no answer . 

. , d D £ ndant denies the allegation as untrue. 
r quu , 1 · 

10. t a legal cone us10n D fendant states that the allegation represen s 

which, by law, requires no answer. But to the extent that an answer may be 

. d Decendant denies the allegation as untrue. r qu1r , J.1 

Parties and Jurisdiction 

11. Defendant lacks knowledge or information sufficient to form a belief as 

to the truth of the allegation, and leaves Plaintiff to its proofs. 

12. Defendant states that the allegation represents a legal conclusion 

which, by law, requires no answer. But to the extent that an answer may be 

required, Defendant admits that it is a public body under the Freedom of 

Information Act (FOIA), MCL 15.231 et seq, that Attorney General Dana Nessel is 

the head of the Department, and that it maintains public records as defined under 

the FOIA. 

13. Defendant states that the allegation represents a legal conclusion 

which, by law, requires no answer. But to the extent that an answ r may be 

required, Defendant admits that the Court of Claims has jurisdiction over claims 

against state public bodies under the FOIA. 



. d Defendant admits the allegation. require , 

The FOIA requests 

15. 

The two-part August 2019 request 

. d FOIA request to the Defendant admits that Plaintiff emaile a 

Department's FOIA coordinator on August 28, 2019. Defendant further admits that 

. m laint is a copy of its August 28, 2019 Exhibit A to Plaintiffs First Amended Co p 

request and states that the request speaks for itself . Defendant denies the 

. d f the allegation to the extent that it is inconsistent with the plain remam er o 

language of the request. 

16. Defendant admits that Plaintiff emailed a FOIA request to the 

Department's FOIA coordinator on August 28, 2019. Defendant further admits that 

Exhibit A to Plaintiffs complaint is a copy of its August 28, 2019 request and states 

that the request speaks for itself. Defendant denies the remainder of the allegation 

to the extent that it is inconsistent with the plain language of the request. 

17. Defendant admits that Plaintiff emailed a FOIA request to the 

Department's FOIA coordinator on August 29, 2019. Defendant further admits that 

Exhibit B to Plaintiffs First Amended Complaint is a copy of the August 29, 2019 

requeS
t 

a
nd 

states that the request speaks for itself. Defendant denies the 

remainder of the alleg f t th . . . 
a wn o e extent that it is mconsistent with the plain 

language of the request. 

4 



as to which "public records" are being 

ant lacks knowledge or information sufficient t o form a b elief as 

to the truth of the allegation, and leaves Plaintiff to its proofs. 

19. 
Defendant admits that Exhibit C to Plaintiffs First Amended 

Complaint is a copy of the written notice the Department emailed on September 19, 

2019 in which it required a $1,978.11 deposit to commence processing Plaintiffs 

FOIA request and that Plaintiff paid the deposit. 

20. Defendant admits that Exhibit D to Plaintiffs First Amended 

Complaint is a copy of the Department's written notice in which it granted in part 

and denied in part Plaintiffs FOIA request and states that the written notice 

speaks for itself. Defendant denies the remainder of the allegation to the extent 

that it is inconsistent with the plain language of the written notice. 

21. Defendant admits that the Department sent Plaintiff copies of 

responsive, non-exempt records via US mail on December 19, 2019 but lacks 

information sufficient to form a belief with respect to the truth f th . 0 e remainder of 

the allegation and leaves Plaintiff to its proofs. 

22. Defendant admits that Exhibit E to Pl . t'ff F' am 1 s irst Amended 

Complaint is a copy of a writte n appeal of the Department's fi 1 d . . . na eterm1nation to 

partially deny Plaintiffs FOIA 
request and states that thew ·tt 

itself. Defendant d . n en appeal speaks for 
emes the remai d f h n er o t e allegation to th 

inconsistent with th I . e extent that it is 
e Pam language of the written appeal. 
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"bit F to Plaintiff's First Am.ended 

020 written notice in which Plaintiff was 

informed that "the matter [was] being remanded to the FOIA coordinator for the 

preparation of a privilege log detailing the records withheld under the attorney 

client and attorney work product privileges" and states that the notice speaks for 

itself. Defendant denies the remainder of the allegation to the extent that it is 

inconsistent with the plain language of the written notice. 

24. Defendant admits upon information and belief that Exhibits G, H, and 

I to Plaintiffs First Amended Complaint are copies of the privilege logs that the 

Department provided in response to Plaintiffs FOIA request and states that the 

privilege logs speak for themselves. Defendant denies the remainder of the 

allegation to the extent that it is inconsistent with the privilege logs. 

Defendant states that the allegation represents a legal conclusion 

which, by law, requires no answer. But to the extent that an answer may be 

25. 

required, Defendant denies the allegation as untrue. 

26. Defendant states that the allegation represents a legal conclusion 

which, by law, requires no answer. But to the extent that an answer may be 

required, Defendant denies that th D . e epartment unlawfully exempted any records 

or port10ns of records from d' 1 1sc osure. 

The November 13 2019 FOIA ' request 

Com 27 .. Defendant admits that Exhibit J to Plaintiffs First Amended 

plamt is a copy of a FOIA 
request that Plaintiff emailed to the D epartment on 

6 



. d f the allegation to the exten the remain er o 
. . t nt with the plain t that it is mcons1s e 

of the request. D rtment emailed a language b r 9 2019 the epa 
d ·t that on Decem e , 

28 Defendant a m1 s ·twas required to 
. . . ·ch it informed Plaintiff that a $156.62 deposi 

written notice m whi d t further admits upon 
uest Defen an 

ence the processing of the req . comm . 

. d belief that Plaintiff paid the deposit. information an 

Defendant admits the allegation. 
29. d d 

. E hibit K to Plaintiffs First Amen e . 30 Defendant admits that x 

· • t the November 13, Com laint is a copy of partially redacted records, responsive o 

201: request, that were emailed to Plaintiff on January 17, 2020 and states that the 

d k £or themselves Defendant denies the remainder of the allegation to recor s spea · 

the extent that it is inconsistent with the records. 

31. Defendant admits that Exhibit L to Plaintiffs First Amended 

Complaint is a copy of a written appeal that it submitted in response to the 

Department's final determination to partially deny Plaintiffs November 13, 2019 

request and states that the written appeal speaks for itself. Defendant denies the 

remainder of the allegation to the extent that it is inconsistent with the written 
appeal. 

Defendant admits that Exhibit M to Plaintiffs First Amended 
Complaint is a copy of A il 

6 20 
. . 

an pr , 20 written notice in which Plaintiff was 
informed that the p t · 1 d · 

1 
. 

aria ema was bemg reversed in part and upheld in part and 

32. 

7 



itself. Defendant denies the remainder o-f 

the allegation to the extent that it is inconsistent with the plain language of the 

written notice. 

33. Defendant admits that Exhibit N to Plaintiffs First Amended 

Complaint is a partially redacted copy of the common interest agreement found in 

pages 142 to 158 of Exhibit Kand that Exhibit N contains less redactions than it 

did when it was originally produced on January 17, 2020. 

34. Defendant admits the allegation. 

35. Defendant states that the allegation represents a legal conclusion 

which, by law, requires no answer. But to the extent that an answer may be 

required, Defendant denies that the Department unlawfully exempted any records 

or portions of records from disclosure. 

36. Defendant lacks knowledge or information sufficient to form a belief as 

to the truth of the allegation, and leaves Plaintiff to its proofs. 

37. Defendant admits that on April 6, 2020, the Department provided 

Plaintiff with a copy of a March 20 2020 ·1 f . 
, emai rom David Hoffman in which 

multiple Departments of Attorne G 1 . 
Y enera were informed of a March 7, 2020 FOIA 

request submitted by Plaintiff to the Offi f th A 
ice o e ttorney General for the District 

of Columbia. 

38. Defendant lacks know 1 d . . 
e ge or mformat10n sufficient to form a beli f 

to the truth of the 11 . e as 
a egahon, and leaves Plaintiff to its proofs. 

8 



sufficient to form a belief as 

to the truth of the allegation, and leaves Plaintiff to its proofs. 

40. Defendant admits that on January 17, 2020, it provided Plaintiff with 

partially exempted records responsive to the fifth enumerated item on its November 

13, 2019 FOIA request which is attached as Exhibit J to Plaintiffs First Amended 

Complaint. Defendant denies the remainder of the allegation to the extent that it is 

inconsistent with its January 17, 2020, written notice. 

41. Defendant lacks knowledge and information sufficient to form a belief 

with respect to Plaintiffs beliefs regarding the Department's participation in any 

particular common interest agreement. Defendant states that the remainder of the 

paragraph does not contain an allegation against Defendant which is capable of 

being admitted to denied, and that, as such, no answer is required. But to the 

extent an answer may be required, Defendant denies the remainder of the 

allegation for the reason that it did not wrongf 11 . u Y exempt any public record from 

disclosure under the FOIA. 

42. Defendant lacks knowledge or information sufficient to form a belief as 

to the truth of the portion of h . t e allegation concerning Plaintifo.c, " .. 
• 1. s reconciling" f 

previously provided records. Defend o any 
ants deny the remainder of the all . 

the reason that it did egat10n for 
not wrongfully exempt any public record fr . 

under the FOIA. om disclosure 

9 



Defendant admits that Exhibit Oto Plaintiffs First Amended 

Complaint is a copy of a FOIA request that Plaintiff em.ailed to the Department on 

January 7, 2020 and states that the request speaks for itself. Defendant denies the 

remainder of the allegation to the extent that it is inconsistent with the plain 

language of the request. 

44. Defendant admits that Exhibit P to Plaintiffs First Amended 

Complaint is a copy of partially redacted records, responsive to the January 7, 2020 

request, that were emailed to Plaintiff on January 15, 2020 and states that the 

records speak for themselves. Defendant denies the remainder of the allegation to 

the extent that it is inconsistent with the records. 

45. Defendant admits that Exhibit Q to Plaintiffs First Amended 

Complaint is a copy of a written appeal that it submitted in response to the 

Department's final determination to partially deny Plaintiffs November 13, 20lg 

request and states that the written appeal speaks for itself. Defendant denies the 

remainder of the allegation to the extent that ·t . . . . . 1 is mcons1stent with the written 

appeal. 

46. Defendant admits th t th D a e epartment's partial denial of Plaintiffs 

January 7 2020 FOIA ' request was partially reversed. 

47. Defendant admits that Exhibit R to Plaintiffs First Am d d 
c 

1 
• en e 

omp amt is a part' 11 d 
ia Y re acted copy of the billi ng statements that .. 

produced on Janua 15 were originally 
ry ' 2020 and that Exhibit R . 

contams less redactions than the 

10 



emen s spea 
d d nies the remainder of the for themselves an e 

. . th Exhibits p and R. 
t t that it is inconsistent w1 

t' n to the ex en . 
allega 10 t a legal conclusion 

Defendant states that the allegation represen s 
48. swer may be 

But to the extent that an an uires no answer. 
which, by law, req f ll exempted any records 

d . that the Department unlaw u y . d Defendant emes require , 

or portions of records from disclosure. 

lo 2020 FOIA request The January , 

d ·t that Exhibit S to Plaintiffs First Amended 49. Defendant a m1 s 

. . f FOIA request that Plaintiff emailed to the Department on Complamt 1s a copy o a 

k £ · t 1f Defendant denies January 10, 2020 and states that the request spea s or 1 se . 

the remainder of the allegation to the extent that it is inconsistent with the plain 

language of the request. 

50. Defendant admits that on January 21, 2020 the Department emailed a 

written notice in which it informed Plaintiff that a $446.42 deposit was required to 

commence the processing of the request. Defendant further admits upon 

information and belief that Plaintiff paid the deposit. Defendant denies the 

remainder of the allegation as untrue. 

51. 
Defendant admits that on March 12, 2020, the Department granted in 

part and denied in part Plaintiffs January 10, 2020 request, informed Plaintiff that 

nonexempt records would be provided upon payment in full, and explained certain 

emails were being exe t d . h . . 
mp e mt e1r entirety under MCL 15.243(1)(g) and (h). 

11 



records that were exempted in their entirety. Defendant further admits that 

Exhibit T to Plaintiff's First Amended Complaint is a copy of this privilege log and 

states that the privilege log speaks for itself. Defendant denies the remainder of the 

allegation to the extent that it is inconsistent with the privilege log. 

53. Defendant lacks knowledge or information sufficient to form a belief as 

to the truth of the allegation, and leaves Plaintiff to its proofs. 

54. Defendant lacks knowledge or information sufficient to form a belief as 

to the truth of the first sentence of this paragraph, and leaves Plaintiff to its proofs. 

Defendant denies the remainder of the allegation as untrue. 

55. Defendant states that the allegation represents a legal conclusion 

which, by law, requires no answer. But to the extent that an answer may be 

required, Defendant denies that the Department unlawfully exempt d d 
e any recor s 

or portions of records from disclosure. 

The March 27, 2020 FOIA request 

56. Defendant admits that Exhibit U to Plaintiffs First Amended 

Complaint is a copy of a FOIA 
request that Plaintiff emailed to th D 

e epartment on 
March 27, 2020 and states th h 

. at t e request speaks for itself. Defendant denies h 
remamder of the alle . t e 

gat10n to the extent that ·t . . . 
I is mcons1stent with the 1 . 

language of the P a1n request. 
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Complaint is a copy of the Department's written notice in which it granted in part 

and denied in part Plaintiffs March 27, 2020 FOIA request and states that the 

written notice speaks for itself. Defendant denies remainder of the allegation to the 

extent that it is inconsistent with the plain language of the written notice. 

58. Defendant admits that on April 6, 2020, the Department provided 

Plaintiff with a copy of a March 20, 2020 email from David Hoffman in which 

multiple Departments of Attorney General were informed of a March 7, 2020 FOIA 

request submitted by Plaintiff to the Office of the Attorney General for the District 

of Columbia. 

Defendant states that the allegation represents a legal conclusion 

which, by law, requires no answer. But to the extent that an answer may be 

required, Defendant denies that the Department unla f 11 w u Y exempted any records 

59. 

or portions of records from disclosure. 

The April 17, 2020 FOIA request 

60. Defendant admits that the Department's March 26 2020 . ·1 
identified three email ' pr1v1 ege log 

line identified in the a:lamong three assistant attorneys general with the subject 

egat10n. Defendant lacks knowled . 
sufficient to for b . ge or mformation 

m a ehef as to the truth of the . d 
1 

remam er of th 11 
eaves Plaintiff t ·t e a egation, and 

0 1 s proofs. 

61. Defendant lacks know 1 d . 
e ge or mform t· 

to the truth of the ll . a ion sufficient to form a hel· f 
a egat10n d 1 ie as 

' an eaves Plaintiff t ·t 0 1 s proofs . 
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Complaint is a copy of a FOIA request that Plaintiff emailed to the Department on 

April 17, 2020 and states that the request speaks for itself. Defendant denies the 

remainder of the allegation to the extent that it is inconsistent with the plain 

language of the request. 

63. Defendant admits that on May 11, 2020, the Department emailed 

Plaintiff a written notice in which it granted in part and denied in part the April 17, 

2020 request. Defendant further admits that Exhibit Y to Plaintiffs First Amended 

Complaint is a copy of a privilege log that was provided to Plaintiff along with the 

Department's May 11, 2020 written notice. Defendant further states that the 

privilege log speaks for itself and denies the allegation to the extent that it is 

inconsistent with the plain language of the privilege log. 

64. Defendant lacks knowledge or information sufficient to form a belief as 

to the truth of the allegation, and leaves Plaintiff to its proofs. 

65. Defendant states that the allegation represents a legal conclusion 

which, by law, requires no answer. 
But to the extent that an answer may be 

required, Defendant denies that th D 
e epartment unlawfully exempted any d . recor s 

or port10ns of records from di 1 sc osure. 

The May 1, 2020 FOIA request 

Comp!::t is Defendant admits that Exhibit z to Plaintiffs First Amended 

a copy of a FOIA request that Plaintiff e . 

May 1, 2020 and states that mailed to the Department on 
the request speaks for itself. 

Defendant denies the 



67. Defendant admits the allegation. 

68. Defendant admits that Exhibit AA to Plaintiffs First Am.ended 

Complaint is a copy of the written notice the Department emailed on May 26, 2020 

in which it required a $282. 78 deposit to commence processing Plaintiffs FOIA 

request and states that the notice speaks for itself. Defendant denies the remainder 

of the allegation to the extent that it is inconsistent with the plain language of the 

notice. 

69. Defendant states that the allegation represents a legal conclusion 

which, by law, requires no answer. But to the extent that an answer may be 

required, Defendant denies that the Department's notice constitutes a violation of 

the FOIA. 

70. Defendant states that the allegation represents a legal co 1 . nc us10n 
which by law · ' ' reqmres no answer. But to th t h . e ex ent t at an answer may be 

required, Defendant denies the allegat1· on as untrue. 

71. Defendant states that the allegat' 
which by 1 . wn represents a legal conclusion 

' aw, requires no answ B 
er. ut to the extent that 

required, Defendant d . an answer may be 
erues that the Department unlawfull 

or portions of records fr . y exempted any records 
om disclosure. 
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72. Defendant incorporates by reference its responses to paragraphs 1 

through 71 as if fully stated herein. 

73. Defendant states that the allegation represents a legal conclusion 

which, by law, requires no answer. But to the extent that an answer may be 

required, Defendant denies the allegation as untrue. 

7 4. Defendant states that the allegation represents a legal conclusion 

which, by law, requires no answer. But to the extent that an answer may be 

required, Defendant denies the allegation and all of its subparts as untrue. By way 

of further pleading, Defendant states that the Department's partial denials of each 

of Plaintiffs FOIA requests were consistent with the FOIA and that Plaintiff is not 

entitled to any relief. 

Response to Plaintiff's second claim for relief 

Duty to produce records under the FOIA; injunctive relief 

75. Defendant incorporates by reference its responses to paragraphs 1 

through 7 4 as if fully stated herein. 

76. Defendant states th t th ll . 
. a e a egat10n represents a legal conclusion 

which, by law, requires no answer. 
. But to the extent that an answer may be 

reqmred, Defendant de . 

£ d mes the allegation as untrue. By way of further pleading 
e en ant states that th D ' 

e epartment's partial denials of each of Pl . t'ff 
am 1 s FOIA 
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77. Defendant states that the allegation represents a legal conclusion 

which, by law, 1·equires no answer. But to the extent that an answer may be 

required, Defendant denies the allegation as untrue. By way of further pleading, 

Defendant states that the Department's partial denials of each of Plaintiff's FOIA 

requests were consistent with the FOIA and that Plaintiff is not entitled to any 

relief. 

78. Defendant states that the allegation represents a legal conclusion 

which, by law, requires no answer. But to the extent that an answer may be 

required, Defendant denies the allegation as untrue. By way of further pleading, 

Defendant states that the Department's partial denials of each of Plaintiffs FOIA 

requests were consistent with the FOIA and that Plaintiff is not entitled to any 

relief. 

79. 
Defendant states that the allegation represents a legal conclusion 

which, b la · 
Y w, reqUI.res no answer. But to the extent that an answer may be 

required, Defendant denies the allegation as untrue. By way of furth 1 di 
er pea ng, 

Defendant states that the D , . 
epartment s partial denials of each of Plaintiff's FOIA 

requests were oonsiatent with the FOIA and that Pla. tiff . . 
. m 1s not entitled to any relief 

80. Defendant states that h . 
which, by law . t e allegation represents a legal conclusion 

' reqlllres no answer. B 
ut to the extent that 

an answer may be 



h h D artment's partial denials of each of Plaintiff's FOIA en an states t at t e ep 

. . FOIA and that Plaintiff is not entitled to any 
requests were consistent with the ... 

h D fondant states that it is exclusively Plaintiffs responsibility to 
relief. Furt er, e . . 

. h rt·cular exempted or partially exempted records that it claims were 
identify t e pa i 

fully withheld from disclosure. wrong 

Pl . t"ff's third claim for relief Response to a1n I 

Costs and Fees 

Defendant incorporates by reference its responses to paragraphs 1 

through 80 as if fully stated herein. 

82. Defendant states that the allegation represents a legal conclusion 

which, by law, requires no answer. But to the extent that an answer may be 

required, Defendant states that the statute speaks for itself. 

83. Defendant states that the allegation represents a legal conclusion 

which, by law, requires no answer. But to the extent that an answer may be 

required, Defendant denies the allegation as untrue. By way of further pleading, 

Defendant states that the Department's partial denials of each of Plaintiffs FOIA 

requests were consistent with the FOIA and that Plaintiff is not entitled to any 

relief. 

Defendant states that the allegation represents a legal conclusion 

which, by law, requires no answer. But to the extent that an answer may be 

required, Defendant denies the allegation as untrue. 
By way of further pleading, 

84. 
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requests were consistent with the FOIA and that Plaintiff is not entitled to any 

relief. 

85. Defendant states that the allegation represents a legal conclusion 

which, by law, requires no answer. But to the extent that an answer may be 

required, Defendant denies the allegation as untrue. By way of further pleading, 

Defendant states that the Department's partial denials of each of Plaintiffs FOIA 

requests were consistent with the FOIA and that Plaintiff is not entitled to any 

relief. 

Response to Relief Requested 

Defendant states that the allegations composing Plaintiffs prayer for relief 

represent legal conclusions, which by law require no answer. To the extent that an 

answer may be required, Defendant denies that Pl . tiff. . 
am is entitled to any relief. In 

support of this denial, Defendant states that th D 
e epartment complied with the 

FOIA in responding to Plaintiffs FOIA 
request. Defendant further incorporates by 

reference the abov b 
e num ered paragraphs of . t An . 

D fi 
I s swer and its Affirmative 

e enses. 
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uine issues as to material facts , am as ailed to present any gen 

. h. uld ult in a J·udgment in favor of Defendant as a matter of law. which s o res 

2. 
b d by the statute of Some or all of Plaintiffs claims may be arre 

limitations. 

1. d ·th the FOIA in responding to each of 3. The Department comp ie w1 

. . ff FO IA request was not Plaintiffs FOIA requests and its processing of Plamti s 

arbitrary or capricious. 

4. Plaintiff has failed to state a claim for relief against the Department 

with respect to certain of its FOIA requests. Plaintiff has failed because it 

acknowledges that "certain [exempted] records are subject to legitimate claims of .. 

. privilege or are otherwise exempt under FOIA[,]" (see Compl, ,I 15), but, at the 

same time, fails to identify which particular records it claims were wrongfully 

exempted from disclosure. In other words, Plaintiff has failed to identify the 

particular public records that it seeks to compel the disclosure of and, thus, has 

failed to adequately inform Defendant of the nature of its claims. Dismissal of the 

corresponding portions of Plaintiffs complaint is therefore required. 

5. Certain portions of the records responsive to Plaintiffs FOIA requests 

at issue in this lawsuit are exempt from disclosure under MCL 15.243(1)(g) for the 

reason that they are "subject to the attorney client privilege." 

6. Certain portions of the records responsive to Plaintiffs FOIA requests 
at issue in thi 1 · 

s awsu1t are exem t fr di 1 
P om sc osure under MCL 15.243(l)(h) for the 
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7. Certain portions of the records responsive to Plaintiffs FOIA requests 

at issue in this lawsuit are exempt from disclosure under MCL 15.243(1)(m) for the 

reason that they are "[c]ommunications and notes within a public body or between 

public bodies of an advisory nature[,]" "cover other than purely factual materials[,]" 

"are preliminary to a final agency determination of policy or action[,]" and "the 

public interest in encouraging frank communication between officials and 

employees of public bodies clearly outweighs the public interest in disclosure" in 

this particular instance. 

8. Plaintiff has failed to state a claim for relief to the extent it seeks an 

order compelling the production of any records that were in its possession at the 

time it filed the instant complaint. Densmore v Dep't of Corrections, 203 Mich App 

363 (1994). 

Defendant reserves the right to add additional affirmati've d £ h 
e enses as t ey 

become known through discovery. 
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that this Court: 

A. Deny Plaintiff the relief it seeks in its complaint; 

B. Determine that Plaintiff is not entitled to attorneys' fees or costs; 

C. Dismiss Plaintiff's complaint with prejudice; 

D. Award costs to Defendant, including reasonable attorney fees; and 

E. Grant Defendant such other relief as provided by law. 

Dated: August 14, 2020 

Respectfully submitted, 

Isl Adam R. de Bear 
Adam R. de Bear (P80242) 
Thomas Quasarano (P27982) 
Assistant Attorneys General 
Attorneys for Defendant 
Michigan Dep't of Attorney General 
State Operations Division 
P.O. Box 30754 
Lansing, MI 48909 
(517) 335-7573 



STATE OF MICHIGAN 
COURT OF CLAIMS 

ENERGY POLICY ADVOCATES, A 
W ASHlNGTON NONPROFIT CORPORATION, 

Plaintiff, No. 20-000098-MZ 

V HON. CHRISTOPHER MURRAY 

MICHIGAN DEPARTMENT OF ATTORNEY 
GENERAL, 

Defendant. 

Adam R. de Bear (P80242) 
Assistant Attorneys General 

Zachary C. Larsen (P72 l 89) 
Charles A. Lawler (P65164) 
Clark Hill PLC 
Attorneys for Plaintiff 

Michigan Department of Attorney General 
Attorney for Defendant 

212 East Cesar E. Chavez A venue 
Lansing, MI 48906 
(517) 318-3053 
zlarsen@clarkhill.com 

P.O. Box 30754 
Lansing, Ml 48909 
(517) 335-7573 
de Bear A@michigan.gov 

DEFENDANT'S 11/30/2021 MOTION FOR SUMMARY DISPOSITION 

Defendant Michigan Department of Attorney General (hereinafter, "the Department)" 

moves the Court, under MCR 2. l l 6(C)( 10) for an order dismissing the instant complaint. In 

support of its motion, the Department states as follows: 

1. The instant action arises out of several records requests, submitted by Plaintiff 

Energy Policy Advocates, under the Freedom oflnformation Act (FOIA), MCL 15.231 et seq. 

The requests at issue in this action are dated August 28, 2019, August 29,2019, November 13, 

2019, January 7, 2020, January 10, 2020, March 27, 2020, April 17, 2020, and May 1, 2020. 

2. By way of written notices, the Department granted in part and denied in part each 

of the August 28, August 29, November 13, 2019, January 7, 2020, January 10, 2020, March 27, 

2020, and April 17, 2020 requests. In its complaint, Plaintiff alleges that "certain of these 

withholdings are improper under FOIA." (See, e.g., Am Comp!,~~ 48, 55.) 
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3. Additionally, in response Plaintiffs May 1, 2020 request, the Department 

determined that failure to charge a fee would result in an unreasonably high cost to the 

Department and requested a one-ha! f good faith deposit of an estimated $565.65. Prior to paying 

the one-half good faith deposit, Plaintiff filed the instant lawsuit and alleged that the cost 

estimate is primafacie proof of a groundless fee-as-barrier in violation of Michigan law, and [an] 

arbitrary and capricious application ofFOIA." (Am Compl, 169.) 

4. In its complaint, Plaintiff seeks declaratory relief with respect to the records that 

the Department exempted or partially exempted from disclosure, injunctive relief with respect to 

the same records, punitive damages, and attorneys' fees and costs. 

5. For the reasons set forth in its brief, the Department did not violate the FOIA and, 

therefore, it is entitled to summary disposition. 

6. Consistent with LCR 2.119(A)(2), discussed the parties' respective intentions of 

filing dispositive motions and discussed the nature of those motions. Neither party agreed to 

provide concurrence with the opposing party's dispositive motion. Accordingly, it is necessary 

~ to present the instant motion for filing with the Court. 

n m Wherefore, Defendant Michigan Department of Attorney General respectfully requests 
.--( 

< m that this Court enter an order dismissing Plaintiffs complaint in its entirety. 
0 
u Respectfully submitted, 

'-< 

DA TED: November 30, 2021 

2 

Isl Adam R. de Bear 
Adam R. de Bear (P80242) 
Assistant Attorney General 
Attorney for Defendants 
State Operations Division 
P.O. Box 30754 
Lansing, MI 48933 
(517) 335-7573 
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ST ATE OF MICHIGAN 
COURT OF CLAIMS 

ENERGY POLICY ADVOCATES, A 
WASHING TON NONPROFIT CORPORATION, 

Plaintiff, No. 20-000098-MZ 

V HON. CHRISTOPHER MURRAY 

MICHIGAN DEPARTMENT OF ATTORNEY 
GENERAL, 

Defendant. 

Adam R. de Bear (P80242) 
Assistant Attorneys General 

Zachary C. Larsen (P72189) 
Charles A. Lawler (P65164) 
Clark Hill PLC 
Attorneys for Plaintiff 

Michigan Department of Attorney General 
Attorneys for Defendant 

212 East Cesar E. Chavez Avenue 
Lansing, Ml 48906 
(517) 318-3053 
zlarsen@clarkhill .com 

P.O. Box 30754 
Lansing, MI 48909 
(517) 335-7573 
deBear A@michigan.gov 

DEFENDANTS' BRIEF IN SUPPORT 

INTRODUCTION 

Since the beginning of 2019, Plaintiff Energy Policy Advocates has submitted 

approximately 28 requests for records to the Department of Attorney General under the Freedom 

oflnformation Act (FOIA), MCL 15.231 et seq. At issue here are five requests, dating between 

August 28, 2019 and May 1, 2020, and the Department's nondisclosure of certain records that 

are protected from disclosure by the attorney-client privilege, the attorney work product doctrine, 

the common interest doctrine, and the FOIA's deliberative process exemption. For the reasons 

set forth below, the Depa1tment requests that this Court enter an order granting the instant 

motion for summary disposition and dismissing Plaintiffs complaint. 
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STATEMENT OF FACTS 

Since 2019, Plaintiff Energy Policy Advocates has submitted to Defendant Michigan 

Department of Attorney General 28 requests for records w1der the FOIA. (Ex 1, Wendling

Richards Deel, ,r 2.) At issue here are five of those requests and responsive records that the 

Department exempted or partially exempted from disclosure. Each of these requests and the 

Department's responses are discussed below along with a summary of this case's procedural 

history. 

The August 28 and 29, 2019 requests. 

Plaintiffs August 28 and 29, 2019 requests sought communication between several of the 

Department's managing attorneys, Stanley Pruss (a special assistant attorney general at the time 

of the requests), Neil Gordon (an assistant attorney general), and an environmental law and 

policy nonprofit group. (Am Compl, ,r,r 15-17.) Specifically, the requests sought the following 

categories of information. 

1. "[A]ll correspondence a) sent to or from or copying (whether as cc: or bee:) i) 
keenank@michigan.gov, ii) Peter Manning, and/or iii) Dana Nessel ... that b) 
is also sent to or from or copying (again whether as cc: or bee:) i) 
djh466@nyu.edu, ii) davidjhayesOl@gmail.com, iii) david.hayes@nyu.edu, 
iv) ek304l@nyu.edu, v) elizabetb.klein@nyu.edu, and/or vi) 
pruss@5lakesenergy.com, and is c) dated between January 2, 2019 and the 

date you process this request[.]" 

2. "[A]ll scheduling requests a) sent to your office ... which also b) are from 
and/or mention anywhere i) David Hayes, ii) Elizabeth (Liz) Klein, iii) New 
York University, iv) the State Energy and Environment Impact Center, and/or 
v) Skip Pruss that are dated from June 15, 2019 through the date you process 

this request[.]" 

3. "[A]ll correspondence a) sent to or from or copying (whether as cc: or bee:) 
Neil Gordon that b) is also sent to or from or copying (again whether as cc: or 
bee:), i) djh466@nyu.edu, ii) davidjbayesOl@gmail.com, iii) 
david.hayes@nyu.edu, iv) ek304l@nyu.edu, v) elizabeth.klein.@nyu.edu, 
and/or vi) pruss@5lakesenergy.com, and is c) dated between January 2, 2019 

and the date you process this request[.]" 

4 
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4. "[A]ll correspondence a) sent to or from or copying (whether as cc: or bee:) 
Neil Gordon that b) includes bi-weekly, biweekly, 
michael.myers@oag.state.ny.us, and/or mailto:michael.myers@ag.ny.gov 
anywhere in the email, and is c) dated between January 2, 2019 and the date 
you process this request[.]" 

5. "[A]ll correspondence a) sent to or from or copying (whether as cc: or bee:) 
Neil Gordon that b) contains the following terms, "ethic" (in any use, be it 
ethics, ethical, or other) and "Impact Center", and is dated from May 1, 2019 
through the date you process this request[.]" [See Am Comp!, Exs A & B.] 

In a December 4, 2019 written notice, the Department granted in part and denied in part 

Plaintiffs request. As to the partial denial, the Department relied on MCL 15.243(l)(g) which 

provides for the nondisclosure of "[i]nformation or records subject to the attorney-client 

privilege[,]" and MCL 15.243(1)(h) which provides for the nondisclosure of "[i]nformation or 

records subject to ... privilege recognized by statute or court rule" such as the attorney work 

product privilege. (Am Compl, Ex D.) 

After an administrative appeal under MCL 15.240(1)(a), the Department provided several 

exemption logs regarding the particular records it exempted from disclosure. (See Am Compl, 

Exs G-I.) In its complaint, Plaintiff asserts that while "[t]he logs further suggest that certain 

records are subject to legitimate claims of privilege or otherwise are exempt under FOIA[,]" the 

Department "has not met its burden to demonstrate the propriety of each withholding." (Am 

Compl, 126.) 

The November 13, 2019 request. 

In Plaintiffs November 13, 2019 request, it sought five categories ofrecords, but only 

nc category is relevant here. In particular, Plaintiff requested copies of"[ a ]ny common interest 

ement ... entered into by your Office at any time in 2019." (Am Compl, Ex J.) The 

ent partially denied Plaintiffs request on January 17, 2020 and provided redacted copies 

ive common interest agreements. (See Ex 2, final determination re November 13 
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request· Am Compl Ex K.) The Department informed Plaintiff that the redacted information 

\ as e 'empt from disclosure under the attorney work product doctrine by way of MCL 

15.243(l)(h). (Ex 2.) And after an administrative appeal, the Department provided lesser 

redacted versions of certain, previously exempted agreements because "[ c ]ertain information 

redacted in those [agreements] has been made public." (Am Compl, Exs M-N.) 

In its complaint, Plaintiff asserts that the Department improperly redacted the 

agreements. (Am Comp~ 135.) Further, Plaintiff claimed that, given certain information it had 

obtained from FOIA requests submitted to other offices of attorneys general, the Department did 

not produce certain responsive records in its possession. (Id., 1138-42.) 

The January 7, 2020 request. 

In its January 7, 2020 request, Plaintiff requested "all bills and/or invoices" submitted by 

Mr. Pruss to the Department since March 1, 2019. (Am Compl, Ex 0.) The Department, on 

January 15, partially denied Plaintiff's request under MCL 15.243(1)(h) and produced redacted 

copies of Mr. Pruss' invoices. (Ex 3, final determination re January 7 request; Am Compl, Ex 

P.) Again, after an administrative appeal where it partially reversed its final determination, the 

Department produced lesser redacted copies of Mr. Pruss' invoices. (Ex 4, appeal notice re 

January 7 request; Am Compl, Exs Q-R.) Plaintiff claims that the redacted information in the 

later disclosed invoices was improperly exempted from disclosure. (Am Compl, 148.) 

The January 10, 2020 request. 

On January 10, 2020, Plaintiff submitted a ''request for correspondence of ... Kelly 

enan and Peter Manning related to certain climate litigation[.]" (Am Compl, 148.) 

· 1cally, Plaintiff requested the following: 
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I. [A]ll correspondence, and any accompanying information ... a) sent to or_ 
from or copying (whether as cc: or bee:) Kelly Keenan and/or Peter Mannmg 
that b) includes anywhere, whether sent to or from or copying (again whether 
as cc: or bee:), or otherwise, a) "climate litigation", b) "climate change 
litigation" ... and/or c) Exxon, and is c) dated from May 22, 2019 through the 
date you process this request, inclusive; and 

2. [A]ll correspondence, and any accompanying information . .. a) sent to or 
from or copying (whether as cc: or bee:) Peter Manning that b) includes 
anywhere, whether sent to or from or copying ( again whether as cc: or bee:), 
or otherwise, the word Hayes, whether freestanding or as part of an email 
address, and is c) dated from June 13, 2019 through the date you process this 
request, inclusive. [Am Comp!, Ex S.] 

On March 12, 2020, after receiving payment to process the request, the Department partially 

denied Plaintiffs request under MCL l 5.243(l)(g) and (h), (Ex 5, final determination re January 

10 request), and the Department provided an exemption log with respect to the records and 

information it exempted from disclosure, (Am Compl, Ex T). 

In its complaint, Plaintiff alleges that the Department previously produced, without 

redactions, approximately 13 of the records that it exempted from disclosure in its March 12 final 

detem1ination. (Am Comp], ,i 54.) For this reason, Plaintiff "asserts that certain of these 

withholdings are improper under FOIA." (id., ,i 55 .) 

The March 27, 2020 request. 

In its March 27, 2020 request, Plaintiff requested communication involving Mr. Pruss 

and Assistant Attorney General Elizabeth Morrisseau that mentioned the word "Goffman" or 

"Bachmann" or that was sent to or from "michael.myers@ag.ny.gov." (Am Compl, Ex U.) In 

response, the Department granted in part and denied in part the request, and as to its partial 

denial , it exempted a single record under MCL l 5.243(l)(h). (Am Comp!, Ex V.) Plaintiff 

maintains this record was improperly exempted from disclosure. (Am Comp!, ,i 59.) 
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The April 17, 2020 request. 

On April 17, 2020, Plaintiff submitted a request for "all correspondence, and any 

accompanying information ... a) sent to or from or copying (whether as cc: or bee:) i) Elizabeth 

Morrisseau, ii) Peter Manning, iii) Kelly Keenan, and/or iv) Neil Gordon, that b) includes in the 

subject line "CO2 as a criteria pollutant", and is c) dated from October 1, 2019 through the date 

you process this request[.]" (Am Compl, Ex X.) On May 11, 2020, the Department, in its final 

determination, denied the request and, under MCL 15.243( l)(h), exempted three emails that 

constituted attorney work product. (Ex 6, final determination re April 17 request.) The 

Department also provided an exemption log identifying the three records that were not disclosed. 

(Am Compl, Ex Y.) 

In its complaint, Plaintiff points out that three emails with "CO2 as a criteria pollutant" in 

the subject line were identified on the exemption log provided in response to its January 10, 2020 

request. (Am Comp!, ~ 60.) Plaintiff insists, however, that because the exemption log indicated 

that those three emails were all replies, the original email was not included. 1 (Id.,~ 61.) Thus, 

according to Plaintiff, the purpose of its April 17, 2020 request was to obtain the original email 

along with any other email in the thread. (Id.,~ 62.) And the absence of the original email in the 

Department's response caused Plaintiff to believe that the Department was wrongly withholding 

it. (Id.,~ 63.) 

The May 1, 2020 request. 

Unlike with previous requests, Plaintiff is not alleging that the Department wrongfully 

withheld any information. Instead, it claims that the Department, by estimating a total cost of 

1 Curiously, Plaintiff does not consider the possibility that the original email is contained in one 
of those three identified emails. 
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$565.56 to process its request for "any common interest agreement entered into by the 

Department ... in 2020" constitutes "prima.facie proof of a groundless fee-as barrier in violation 

of Michigan law" when compared to the Department's $156.62 cost to process Plaintiffs 

previous request for 2019 agreements. (Am Compl, ,i,i 68-69; Am Compl, Exs Z-AA.) 

The instant lawsuit. 

On May 27, 2020, Plaintiff commenced an action arising out of the above requests 

against Attorney General Nessel. After AG Nessel filed an answer and affim1ative defenses, 

Plaintiff filed an amended complaint on July 24, 2020 which substituted the Department as the 

defendant in place of AG Nessel. Apart from the change in parties, the claims remained 

substantially the same. 

In its amended complaint, Plaintiff raised three claims for relief. First, it seeks a 

judgment declaring that the Department is unlawfully withholding the records it exempted from 

disclosure in response to the above FOIA requests . (Am Compl, ,i 74.) Second, it seeks an order 

compelling the Department "to produce all records in its possession responsive to [PlaintifrsJ 

FOIA requests . .. subject to only legitimate withholdings." (Id., ,i 77.) As it relates to its 

second claim for relief, Plaintiff also requested, in the alternative, for "the Court to allow counsel 

for the parties to meet and confer to reach an agreement for a reduced number of withheld 

records subject to challenge." (Id., ,i 80.) Third, and finally, Plaintiff requests that the Court 

order the Department to pay attorneys' fees and costs under MCL 15.240(6) and to award 

punitive damages under MCL 15.240(7). 

The records subject to challenge. 

During discovery, and consistent with Plaintiffs request for the Court to allow the parties 

to "reach an agreement for a reduced number of withheld records subject to challenge," (Am 
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Compl, 177). the parties endeavored to narrow the list of challenged records. In particular, on 

April 5, 202 J, the parties notified the cowt by way of stipulation that the Department "agreed to 

provide an exemption log that adds further support and detail regarding the exemption or partial 

exemption of certain ident(fi,ed records." (4/5/2021 Stipulation and Order, 14, emphasis added.) 

Further, in response to the Department's requests for admissioin, Plaintiff stated that the parties 

"have previously discussed that not all documents identified on [the Department's] privilege logs 

are at issue and have worked to develop a common understanding of the documents that are at 

issue in this dispute." (PJ's 7/13/2021 Resp to Defs ' Requests for Admission, p 3.) 

Consistent with these discussions, the Department provided updated exemption logs for 

certain identified records to Plaintiff on June 25, 2021. In these updated exemption logs, the 

Department provided a more thorough explanation for the basis of exemptions than it did at the 

administrative level. (See Ex 7, Bock Deel, ex 1; Ex 8, Manning Deel, ex 1.)2 In addition 

providing more thorough justifications, the Department ultimately produced certain records it 

previously exempted from disclosure. (See id.) But notwithstanding its production of revised 

exemption logs and the efforts to narrow the list of challenged records, the Department is still not 

sure of the exact nature and scope of the withheld records at issue here. Thus, the Department 

must focus its arguments on categories of exempted records as opposed to the specific records at 

issue in this case. 

2 

Should the Court relieve Plaintiff from its admission that "not all documents identified on [the 
Department's] privilege logs are at issue," (Pl's 7/13/2021 admissions), and permit Plaintiff to 
challenge the entire nondisclosure of records, attached as Exhibit 9 is an exemption log 
comprised of all withheld records identified in exhibits G, H, I, and T to Plaintiff's amended 
complaint with a few substantive changes: For example, the records identified in the 
Department's June 2021 logs are omitted and the records are arranged in order by date and 
~umbered starting at 230 (The final record identified in the Department's June 2021 exempt logs 
1s document 229). 
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Plaintiff'\ posse. Jon of the challenged records. 

Ali;o during discovery, and relevant to Plaintiffs claim for attorneys' fees, the 

Department learned that Pia inti ff was already jn possession of certain records that is purportedly 

seeking in the instant action. •or example, Plaintiff is challenging the Departments' 

nondi sclosure of certain records responsive to its January JO request that it claims to have 

received in response to its August 28 and 29 requestions. (Sec Am. Comp],~ 53.) Additionally, 

Plaintiff appears to have obtained possession of a number of the disputed records from sources 

outside the instant litigation. For example, Plaintiff attached to its November 23, 2020 requests 

for admission an unrcdacted copy of a common interest agreement that the Department exempted 

from di sclosure. 3 Jn fact, its complaint contains several references to "other public records" 

received, presumably through separate FOIA requests to other offices of attorneys general. (See, 

e.g., Am ompl, ifi[ 7, 49, 54, 64.) 

ivcn the fact that Plaintiff appeared to already be in possession of certain records that 

arc the subject of its claim for injunctive relief here, the Department issued discovery to ascertain 

whether and to what extent Plaintiff was in possession of the records at issue in this action. In 

response to the Department's discovery, Plaintiff provided the following relevant responses: 

• Plaintiff admits that it has obtained certain public records responsive to the 
FO fA requests that are the subject of this action from sources other than [the 
Department.] 

• Plaintiff admits that it has obtained unrcdactcd or lesser redacted copies of 
certain public records responsive to the FOJA requests that are the subject of 
this action from sources other than [the Department.] [PJ's 7/13/2021 
Responses to Dcfs' Requests for Admission, p 4.] · 

3 Plaintiff's requests for admission were (i]cd with the ourt on November 23, 2020 and the 
unredactcd agreement is attached as Exhibit A those admissions. 
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Additionally, in response to the Department's inte1Togatories, Plaintiff identified "several" 

common interest agreements and "numerous" email communications, as examples, of at-issue 

records that it already possessed. (Ex JO, PJ's Resp to Defs Interrogs, p 4.) But it did not 

identify each such record in its possession in part because it claimed the request was "not 

proportional to the needs of the case in light of the significant number of documents at issue, the 

numerous other sources from which Plaintiff regularly seeks information, and the relative access 

of the parties to such infom1ation[.)" (Id.) 

STANDARD OF REVIEW 

Summary disposition is available under MCR 2. l 16(C)( l 0) when "the affidavits or other 

documentary evidence, viewed in the light most favorable to the nonmoving party, show that 

there is no genuine issue as to any material fact and the moving party is therefore entitled to 

judgment as a matter oflaw." Lowrey v LMPS & LMPJ, Inc, 500 Mich 1, 5-6 (2016). In the 

FOIA context, when moving for summary disposition, the public body bears the burden of 

demonstrating that certain records are exempt from disclosure. Evening News Ass 'n v City of 

Troy, 417 Mich 481 (1983). To do so, it must provide a particularized justification that 

"indicate[s] factually how a particular document, or category of documents" fits within a 

particular exemption. Id. at 503. 

To grant summary disposition to a public body in a FOIA action, the trial court "must 

give particularized findings of fact indicating why the claimed exemptions are appropriate." 

Newark Morning Ledger Co v Saginaw Co Sheriff, 204 Mich App 215, 218 (1994). And in cases 

where the public body's particularized justification supporting the nondisclosure is not, by itself, 

sufficient, a trial court may review the records in camera to make such particularized findings of 

fact. Evening News Ass 'n, 417 Mich at 503 . 

12 
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ARGUMENT 

I. Becaus it did not violate the FOJA, the Department is entitled to summary 
disposition. 

In response to the FOIA requests discussed above, the Department exempted or partially 

exempted approximately 426 records from disc losure. But as discussed above, because it is not 

clear whether Plaintiff is challenging all 426 instances of nondisclosure, the Department will 

address the justification for the nondisclosure of tbe following categories of information: The 

redacted portions of the common interest agreements; the communications between the 

s ignatories of those agreements; the communications within the Department; and the partial 

redaction of Mr. Pruss' billing statements. Additionally, the Department will address the 

justification for its initial fee estimate to process Plaintiffs May 1, 2020, FOJA request. 

Further, because Plaintifr s third claim for relief seeks attorneys' fees and punitive 

damages, the Department will demonstrate why attorneys' fees and punitive damages are 

inappropriate in this particular instance. 

A. The redacted portions of the common interest agreements are exempt from 
disclosure under MCL J 5.243(1)(11) by way of the work product doctrine and 
common interest privilege. 

At both the administrative and the trial court level, the Department has maintained that 

the redaction portions of the common interest agreements are exempt from disclosure under 

MCL 15.243(1)(h) by way of the work product privilege and common interest doctrine. 

Accordingly , to demonstrate that this exemption applies here, it is necessary to review the work 

product doctrine as well as the common interest p1ivilcgc before applying the law to the 

agreements at issue here. 

13 
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t. The common interest and work product privileges apply to protect 
materials prepared in anticipation of litigation by parties who share a 
common legal interest. 

MCL I 5.243(l)(b) provides for the nondisclosure of "[i]nformation or records subject to . 

. . privilege recognized by statute or com1 rule." The relevant privilege that applies here is the 

work product privilege or doctrine which the Court of Appeals has explained "is the product of 

various decisions and court rules" and protects from discovery "any notes, working papers, 

memoranda or similar materials, prepared by an attorney in anticipation oflitigation[.]" 

Messenger v Ingham Co Prosecutor, 232 Mich App 633, 637-638 (1998), quoting Black's 

Law Dictionary (6th ed., 1990); see also Leibel v Gen Motors Corp, 250 Mich App 229, 245 

(2002) (noting that "[i]t is generally understood that litigation need not have actually been 

commenced, or threatened, before it may be stated that materials were prepared in anticipation of 

litigation"). Because work product is a common law privilege, its applicability is recognized by 

MRE 501 (noting that "[p ]rivilege is governed by the common law"), and also "reflected 

by MCR 2.302(B)(3)(a)." Id. at 639. And MCR 2.302(B)(3)(a) prevents the discovery of work 

product absent "a showing that the party seeking discovery has substantial need" and an inability 

to obtain the work product "without undue hardship." 

The Court of Appeals has further described the work product privilege by noting that "[i]t 

is essential that a lawyer work with a certain degree of plivacy, free from unnecessary intrusion 

by opposing parties and their counsel." Messenger, 232 Mich App at 638, quoting Powers v City 

of Troy, 28 Mich App 24, 29 (1970). Further, while a litigant may obtain work product in 

discovery upon making the showing discussed above, see MCR 2.302(B)(3)(a), such a showing 

is inapplicable in the FOIA context where "generally neither the identity of the requester nor the 

requester's need for the information is a relevant consideration." Messenger, 232 Mich App at 

644. To tbe contrary, because MCL 15.243(1 )(h) employs no balancing test like other 
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exc1nption , "[tlhc ass' rlion or a valid and apposite privilege as authorized by [MCL 

15.-·B( I )(h)l ends th inquiry under the FOIA. ' ' Id. at 646- 647. 

With respect lo the common interost doctrine, it "is an exception to ordinary waiver rules 

des igned to ollow nllorncys for different clients pursuing a common legal strategy to 

omnnmi nte with each other.' ' Waymo LLC v Uber Techs., Inc, 870 F3d 1350, 1359 (CA Fed, 

201 7). "[T)o invoke the common interest doctTine , a party first must demonstrate the elements 

or privilege and then must demonstrate that the communication was made in pursuit of common 

k gol clnims including common defenses." !d. Michigan cou11s have also determined "that 

disclosure or work product to a third pa11y docs not result in a waiver if there is a reasonable 

xpcct '1tion of confidentiality between the transferor . .. and the recipient[.]" D 'Alessandro 

ontracting Group, LL v Wr;ght, 308 Mich App 71, 82(2014). In other words, "the common 

interest doctrine only will apply where the paJ1ies undertake a joint effort with respect to a 

common legal interest." Estate ofNash hy Nash v City of Grand Haven, 321 Mich App 587, 600 

(20 17), quoting United States v BDO Seidman, LLP, 492 F3d 806, 816 (CA 7, 2007). 

Thu , the coro llary from these two bodies of case law is that where multiple pa1ties 

undcrt·1kc a joint effort with respect to a conm1on legal interest and there is a reasonable 

e ·pcclation of privacy between the parti.es, privilege is not waived when the parties share work 

product. cc D 'A lessandro , 308 Mich App at 82; Nash Estate, 321 Mich App at 600. 

2. The portions of the common interest agreements that identify areas of 
anticipated litigation and the scope of the parties' relationship is work 
product that is not disclosable in discovery or FOIA. 

Sla11ing first with the applicability of the common interest doctrine, the common interest 

agreement themselves identify the common lega l interest or strategy that the parties share as 

well as the promi c or confidentiality. (Ex 7, Bock Deel, 16.) This alone demonstrates a 
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common interest sufficient to invoke the doctrine. See D 'Alessandro, 308 Mich App at 82. 

Accordingly, the only remaining step is to determine whether a privilege applies to these records. 

See Waymo LLC, 870 F3d at 1359. 

To this end, as is clear from AAG Bock's declaration, the redacted portions of the 

common interest agreements specifically identify the area in which the signatories are preparing 

for litigation. (Ex 7, ,i 9.) Bock further explained that "complete disclosure of these agreements 

would be violative of the signatories' agreements to maintain confidentiality of privileged 

material ... , frustrate the signatories' efforts to challenge the various regulatory decisions that 

the respective governmental agencies' determined were harmful to the environment, and be 

contrary to the privacy and freedom from unwarranted intrusion within which attorneys are 

permitted to work when in anticipation of litigation." (Id., ,i 10.) But, consistent with the 

FOIA's pro-disclosure purpose, Bock further noted that when "when the planned actions 

referenced in the respective agreements had taken place and were no longer confidential (e.g., 

when the lawsuits were filed or the administrative actions were initiated), the Department 

subsequently disclosed unredacted or lesser redacted versions[.]" (Id., ,i 11.) And in addition to 

his testimony, Bock further assisted in providing particularized justifications for each agreement 

that was withheld in whole or in part. (Id., ,i 12.) 

In sum, in light of the above law and the particularized justification provided by AAG 

Bock, the Department bas carried its burden of proving the applicability ofMCL 15.243(1)(h) as 

applied to the redacted portions of the common interest agreements. Summary disposition is 

warranted. 

16 
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B. The communications between signatories to the common interest agreements 
are similarly exempt from disclosure under MCL 1.243(l)(h). 

For the same reasons discussed above in Part IA, the common interest agreements 

themselves demonstrate the applicability of the common interest doctrine to the communications 

bet\,vecn the signatories of those agreements (i.e., tbe agreements identify the common legal 

interest and contain promises of confidentiality). Accordingly, the next step is to determine 

whether any independent p1ivilege applies. Waymo LLC, 870 F3d at 1359. And a review of the 

records demonstrates that the communications are protected by the work product doctrine. 

ln his declaration, AAG Manning noted that because of the common interest agreements, 

these communications were made with the expectation of confidentiality. (Ex 8, Maru1ing Deel, 

,r 8.) Manning further noted that in many of these records, "the attorneys shared potential 

litigation strategy and legal research, identified strengths and weaknesses of potential legal 

challenges, and coordinated works assignments relevant to the potential legal action relevant to 

the common interest agreement." (Id.) As for the remainder of these communications, Manning 

stated they involved attorneys seeking ''feedback on draft common interest agreements and 

transmitted finalized agreements[,]" and he concluded that, "for the same reasons discussed in 

the Bock declaration, nondisclosure of the entirety of such records is supported by the common 

interest privilege." (Id., ,i,i 8, 9.) 

Accordingly, in light of the law discussed above and the particularized justification 

provided by AAG Manning, the Department has carried its burden in demonstrating the 

applicability of MCL l5.243(l)(h) to the communications among the signatories to common 

interest agreements. Surnma1y disposition is therefore appropriate. 

17 
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The communications within the Department are exempt from disclosure 
under MCL J 5.243(1)(g) by way of the attorney-client privilege, by MCL 
15.243(1)(h), by way of the work product doctrine, and by MCL 
15.243(1)(m). 

At the administrative level, the Department relied upon the attorney-client privilege and 

the work product doch·ine to support the nondisclosure of the records identified in the exemption 

logs. And in its answer and affirmative defenses, the Department additionally re lied on the 

deliberative-process exemption to support its nondisclosure of the same records. To demonsh·ate 

the applicability of MCL 15.243(1 )(g), (h), and (m) to the Department's nondisclosw-e of its 

internal communications, it is necessary to first set forth the law regarding each exemption and 

second apply that law to these exempted records. 

1. The attorney-client privilege, work product doctrine, and the 
deliberative process exemption can all protect a public body's internal 
deliberations from public disclosure. 

Under MCL 15.243(l)(g), a public body may exempt from disclosure "[i]nformation or 

records subject to the attorney-client privilege." 4 By way of background, the attorney-client 

privilege has been described as "the oldest of the privileges for confidential communications 

known to the common law." Upjohn Co v United States , 449 US 383, 389 (1981). The 

privilege's "purpose is to encomage full and frank communication between attorneys and their 

clients and thereby promote broader public interests in the observance of law and administration 

of justice." id. 1n Michigan, our courts have further explained that "the attorney-client privilege 

attaches to direct communication between a client and his attorney" and that its scope is "narrow, 

attaching only to confidential communications by the client to his advisor that are made for the 

purpose of obtaining legal advice." Reed Daily Farm v Consumers Power Co, 227 Mich App 

4 
~h~ Department has set forth the law regarding MCL 15.243( l )(h) and the work product 

pnvilege above in Part l.A. l. 
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b:tSl'd on fo ·is nrc prolc ·tcd by the ntlonwy-clicnl privil ege when the focts arc confidentially 

di: ·los~d to 1rn nttorn 'Y for the pllrposc or lcg11I advice." leihel v Gen Motors Corp, 250 Mich 

I p --9, 9 (2002). 

ndcr M 
15.24 ( I )(rn), public records arc cxcmpl from disc losure to the extent that 

th ' r ·cords constitute "communications and notes wilhin a public body . .. of an advisory nature 

t th ex t nl that they cover other than purely factual materials and arc preliminary to a final 

nr•ency d t rmination of policy or action." And this exemption applies when the "public body 

show thal in the particular instance the public interest in encouraging frank communication 

between officials and employees of public bodies clearly outweighs the public interest in 

di clo ure. " MCL J 5.243(1)(m). As for the meaning of the phrase "frank communications" as 

used in the exemption, the Supreme Court has explained that such communications are (1) "of an 

advisory nature [and] made within a public body[,]" (2) "cover[] other than purely factual 

material," and (3) ' 'preliminary to a final agency determination of policy or action." Bukowsk; v 

~ City of Detroit, 478 Mich 268, 274-75 (2007). Importantly, the requirement that the 
(') 

~ communication or note be ''preliminary" is in reference to the underlying policy decision or < 
rn action, not the FOJA request. Id. at 270. 0 
er 
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2. 
The Department's nondiscJosure of jts jotcrnaJ communicatjons 
jdentified ju the exemption Jogs is supported by one (or all) of the 
folJowing: the work-product doctrine, the attorney-client privilege, 
and the deliberative process exemption. 

With respect to those internal communications that arc subject to the attorney-client 

privilege, AAG Manning explained that the communications either contained excerpts of 

instances where ''the Department's attorneys were either providing legal advice to other state 

departments and agencies" or involved tbe Department's attorneys providing legal advice ''to the 
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Department's executive division which includes the Attorney General." (Ex 8, Manning Deel, ,i 

12.) Manning further noted that an "important aspect of the Department's attorneys ' work is 

pro iding legal advice and research, both to other state departments and agencies that are 

represented by the attorney general and internally as well." (Id. , ,i 12.) Because the Department 

is the State's legal adviser and "shall consult with and advise the governor and all other state 

officers and, when requested, give opinions ... on all legal questions[,]" OAG, 1977-1978, No. 

5156 (March 24, 1977), quoting State ex rel Johnson v Baker, 74 ND 244, 276 (ND, 1945), such 

communications that provide legal research and opinions are within the scope of the privilege. 

With respect to those records that are subject to the work product privilege, Manning 

explained that "most communications related to anticipated litigation related to Line 5, 

discrepancies among ratepayers, Exxon Mobil, PFAS, and other environment and climate 

matters[,]" and that "[i]n these communications, the Department's attorneys shared their 

thoughts, impressions, and legal opinions regarding potential litigation." (Ex 8, ,i 11.) Manning 

further explained that the Department prepared "exemption logs setting forth the applicable 

exemptions and the bases for those exemptions" during litigation, and those exemption logs 

provide further justification of the instances of nondisclosure of internal Department 

communications. (See Id. , ,i 6; see also Exhibit l to Manning Deel.) Put simply, disclosure of 

such communication would be contrary to a lawyer's ability to "work with a certain degree of 

7 
I'"") privacy, free from unnecessary intrusion by opposing parties and their counsel." Messenger, 232 

0 
(j Mich App at 638. 

r.JJ Finally, with respect to those communications that are subject to the deliberative process 

0 
~ exemption, Manning explained that such communications "were internal, advisory in nature, and 

I J 

preliminary to final decisions[,]" just like most communications protected by the attorney-client 

privilege and the work product doctrine. (Ex 8, ,i l 3.) Manning further noted that "[p]ublic 
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disclosure of such communications would have a chilling effect on the Department's employees 

to engage in open discussion" and that ''employees would be less likely to provide their honest 

assessments of various issues in writing[.]" (Id.). This, he explained, would cause "the quality 

of preliminary staff input on departmental decision-making [to] suffer." In light of Manning's 

declaration, such communications constitute "frank communications" as defined by the Supreme 

Court in Bukowski, see 478 Mich at 274-75, and the detrimental effect that public disclosure of 

these commw1ications would have on the operations of the Department clearly outweighs the 

public interest in disclosure. As such, the Department's nondisclosure of these internal 

communications is similarly supported by MCL 15.243(1)(m). 

In short, for the reasons set forth above, the Department's internal communications are 

exempt from disclosure under either MCL 15.243(l)(g), (b), or (m). And summary disposition is 

therefore appropriate. 

D. The redacted portions of Mr. Pruss' billing statements are exempt from 
disclosure under MCL 15.243(1)(g) by way of the attorney-client privilege 
and MCL 15.243(1)(h) by way of the work product doctrine. 

As applied to an attorneys billing statements and invoices, there is not a sufficient body 

of Michigan law discussing whether portions of such records are, or may be, subject to the 

attorney-client and work product privileges. But as the Court of Appeals bas explained, given 

"the similarity between state and federal rules regarding the work-product privilege ... our 

courts routinely rely on federal cases for guidance in detern1ining the scope of the work-product 

doctrine." Nash Estate, 321 Mich App at 598, quoting D 'Allesandro, 308 Mich App at 82. And 

Michigan courts similarly "look[ ] to federal precedent for guidance in determining the scope of 

the attorney-client privilege when a particular issue has been addressed by a federal court." Nash 

Estate, 321 Mich App at 594. 
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To this end, federal courts have explained that "bills, ledgers, statements, time records 

and the like which also reveal the nature of the services provided, such as researching particular 

areas of law, also should fall within the [attorney-client] privilege." in re Grand Jury Witness, 

695 F2d 359, 362 (CA 9, 1982). And as it concerns Mr. Pruss' billing statements, AAG 

Manning explained that the redacted portions of those statements reveal "the particular areas of 

the Law that [be] researched at the direction of the attorney general, topics of attorney-client 

privileged discussions [he] had with state officials, and areas of potential litigation[.]" (Ex 8, ,r 

14.) Accordingly, this infom1ation was exempted from disclosure and the remainder of the 

billing statements, including, for example, Mr. Pruss' hourly rate and the identities of those with 

whom he conversed, were produced without redaction. (Id.) 

In short, because the redacted portions of the invoices reveal information that would 

otherwise be exempt from disclosure under the attorney-client and work product privileges, those 

portions of the invoices are exempt from disclosure under MCL 15.243(1)(g) and (h). As such, 

summary disposition as to Plaintiffs claims arising from these invoices is appropriate. 

E. The Department's estimated fee to process Plaintiff's May 1, 2020 FOIA 
request was authorized under the FOIA and not intended as a penalty or 
barrier to access. 

MCL 15.234(4) requires ''[a] public body [to] establish procedures and guidelines to 

implement [the FOIA,]" and in order to charge a fee, the public body "establish[], make[] 

publicly available, and follow[] procedures and guidelines to implement [MCL 15.234]." MCL 

15.234(1). To this end, the Department has established procedures and guidelines which provide 

that the Department may charge a fee for the processing of a FOIA request "only if the failure to 

charge a fee would result in unreasonably high costs to the Department because of the nature of 

the request in the particular instance, and the Department specifically identifies the nature of 
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these unreasonably high costs." (See also Ex 1, Wendling-Richards Deel, ,r 3.) Notably, this 

provision is identical to the requirement for assessing fees as set forth in MCL 15.234(3). 

Under the FOIA, "[i]f a public body requires a fee that exceeds the amount permitted 

under its publicly availab le procedures and guidelines or [MCL 15.234]," the FOIA allows a 

requesting person to "[c]ommence a civil action ... for a fee reduction." MCL 15.240a(l)(b). 

Here, Plaintiff did not commence an action for a fee reduction. Instead, Plaintiff simply alleged 

in its complaint that the Department's $565 fee estimate to process its May 1, 2020 request 

constitutes "prima facie proof of a groundless fee-as barrier in violation of Michigan law" when 

compared to the Department's $156.62 cost to process Plaintiff's previous request for 2019 

agreements. (Am Comp!, ,r,r 68-69.) But a review of the manner in which the Department 

processed this request demonstrates that no violation of the FOIA occurred. 

In particular, the Department's FOIA coordinator testified that, after receiving Plaintiffs 

May 1, 2020 request, she submitted a fillable FOIA response sheet "to each of the Department's 

divisions as the request itself was broad in nature and potentially applicable to the entire 

~ Department." (Ex 1, ,r 6.) Further, the FOIA coordinator explained that, in light of the 

n 
tT1 information received back from the divisions, it was determined that the search and retrieval of 
::::= 0 responsive records would take approximately 4 hours, require approximately 11.75 hours by a 

$ non-attorney to review the responsive records and separate exempt from non-exempt material, 

< n and require approximately 4.25 hours by an attorney to review the responsive records and 
0 
n separate exempt from non-exempt material." (Id., ,r 7.) Using the hourly rate of the lowest paid 

staff persons capable of searching for and retrieving responsive records and separating exempt 

and nonexempt material, these estimates resulted in a fee estimate of $565.56. (Id., see also the 

Department's May 26, 2020 written notice which is attached to the declaration as exhibit 2.) 
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As required by the FOIA and the Department's procedures and guidelines, the 

Department also identified in its written notice that "[f]ailure to charge would result in an 

wrreasonably high cost to the Department in this particular instance because employees must be 

taken away from pending work to process the large number of documents and expend additional 

time to complete regularly assigned Departmental work.'' (Id., 1 8.) And that regularly assigned 

work is generally time sensitive in light of the Department's responsibilities. (Id.) Ultimately, 

the FOIA coordinator explained, the Department's "initial fee estimate ... was the result of the 

labor the divisions with responsive records estimated would be necessary to process the request," 

and "as a penalty or as a barrier to accessing the records." (Id., 110.) 

In short, the FOIA coordinator's testimony demonstrates that the Department's 

processing of Plaintiffs May 1, 2020 request was consistent with the FOIA. 5 For this reason, 

Plaintiffs claims arising out of the initial fee estimate the Department provided in its May 26, 

2020 written notice must be dismissed. 

II. This Court should refrain from awarding attorneys' fees since Plaintiff only has the 
potential to be, at best, a partially prevailing party. 

Assuming for the sake of argument that the Department is not successful in defending 

each application of privilege relevant to Plaintiffs FOIA requests, an award of attorneys' fees 

will nevertheless be inappropriate since Plaintiff would not be considered a prevailing party 

under Michigan case law. 

To this end, when a court orders disclosure of records in a FOIA action, MCL 15.240(6) 

sets forth two avenues in which the requesting person may be entitled to an award of attorneys' 

5 The FOlA coordinator's testimony should be afforded deference as public officials "are 
presumed to have acted legally and not to have transcended their statutory powers." Am La 
France & Foamite Indus v Viii of Cl[fford, 267 Mich 326 (1934). 
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fees: (1) if a requesting person "prevails in an action commenced under this section, the court 

shall award reasonable attorneys' fees[;]" or (2) "[i]f the [requesting] person or public body 

prevails in part, the court may, in its discretion, award all or an appropriate portion of 

reasonable attorneys' fees[.]" (Emphasis added). Thus, "attomey[s'] fees and costs must be 

awarded under the first sentence of MCL 15.240(6) only when a party prevails completely," and 

"whether to award plaintiff reasonable attorney fees, costs, and disbursements when a party only 

partiaUy prevails under the FOIA is entrusted to the sound discretion of the trial court." Estate of 

Nash by Nash v City of Grand Haven, 321 Mich App 587, 606 (2017), quoting Local Area Watch 

v City a/Grand Rapids, 262 Mich App 136, 151 (2004). 

Further, as a general matter, a plaintiff has prevailed in the FOIA context when "(l) the 

action was reasonably necessary to compel the disclosure; and (2) the action bad the substantial 

causative effect on the delivery of the inforn1ation to the plaintiff." Local Area Watch, 262 Mich 

App at 149. But here, as noted above, Plaintiff has admitted to being in possession of"several" 

common interest agreements and "numerous" email communications that are at-issue records 

that it already possessed. (Ex 10, p 4.) Even more, Plaintiff suggested that it would be too 

burdensome, relevant to the needs of this case, for it to identify each record at issue here that it 

rn already possesses. (Id.) Accordingly, it will not be possible for Plaintiff to be a prevailing party 
0 
'< under the FOIA since the instant action cannot have bad a ''substantial causative effect" on the 

3;; 
<) deli ery of information Plaintiff independently possesses. Id. And even if the instant action 

0 
~ does ha ea causative effect on the delivery of some information that Plaintiff does not 

w independently possess, this Court should exercise its discretion and award no fees as Plaintiff 

C 
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frl.!aki h[,] \: hinrical[, or] humorsomc." Id., quoting Carmack, 329 US at 243 (alterations in 

original omitted). 

Ultimately, Michigan courts do not award punitive damages, "[e]ven if [the] defendant's 

rcfu al to di close or provide the requested materials was a statutory violation," so long as the 

"defendant's decision to act was based on consideration of principles or circumstances and was 

reasonable, rather than 'whimsical.'" Meredith Co,p v City of Flint, 256 Mich App 703, 717 

(2003). Here, the Department provided thorough exemption logs setting forth the justification 

for certain identified instances of nondisclosure and AA Gs Manning and Bock have provided 

particularized justifications with respect to each category of records that were not disclosed. 

(See generally Exs 8-9.) 

Put simply, these declarations and the Department's exemption logs demonstrate that its 

decision was based on the consideration of principles and was not whimsical or freakish. 

Wi//;0111s, 88 Mich App at 201; Meredith C01p, 256 Mich App at 717. As such, this Court should 

deny Plaintiffs request for punitive damages. 

RELIEF REQUESTED 

For the reasons stated above, Defendant Michigan Department of Attorney General 

respectfully requests that this Court enter an order granting the instant motion and dismissing 

Plaintiffs complaint. 

Dated: No ember 30, 2021 
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Respectfully submitted, 

Isl Adam R. de Bear 
Adam R. de Bear (P80242) 
Assistant Attorney General 
Attorney for Defendants 
State Operations Division 
P.O. Box 30754 
Lansing, MI 48933 
(517) 335-7573 
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STATE OF MICHIGAN 
COURT OF CLAIMS 

ENERGY POLICY ADVOCATES, A 
WASHINGTON NONPROFIT 
CORPORATION, 

No. 20-000098-MZ 
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MICHIGAN DEPARTMENT OF ATTORNEY 
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STATE OF MICHIGAN 
COURT OF CLAIMS 

E ERGY POLICY ADVOCATES A 
WASHINGTON NONPROFIT ' 
CORPORATION, 

No. 20-000098-MZ 

Plaintiff, 
HON. CHRISTOPHER MURRAY 

V 

MICHIGAN DEPARTMENT OF ATTORNEY 

GENERAL, 

Defendant. 

Zachary C. Larsen (P72189) 
Charles A. Lawler (P65164) 
Clark Hill PLC 
Attorneys for Plaintiff 

Adam R. de Bear (P80242) 
Thomas Quasarano (P27982) 
Assistant Attorneys General 
Michigan Department of Attorney General 

212 East Cesar E. Chavez Avenue 
Lansing, MI 48906 
(517) 318-3053 
zlarsen@clarkhill.com 

Attorneys for Defendant 
P.O. Box 30754 
Lansing, MI 48909 
(517) 335-7573 
deBearA@michigan.gov 

DECLARATION OF CHRISTY WENDLING-RICHARDS 

I, Christy Wendling Richards, state as follows: 

l. 
If sworn as a witness, I can testify competently and with personal 

knowledge to the facts contained within this declaration. 

2. I am employed by the Michigan Department of Attorney General as a 

departmental analyst, and I serve as the Department's FOIA coordinator. In my 

experience, the Department receives approximately 550 to 600 FOIA requests each 
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year. ince 2019, the Department has received approximately 28 FOIA requests 

from Energy Policy Advocates. 

3. As required under MCL 15.234(4), MSP has adopted prncedures and 

guidelines for assessing fees, and those guidelines provide that the Department may 

charge a fee for the processing of a FOIA request "only if the faihu-e to chru.·ge a fee 

would result in unreasonably high costs to the Department because of the nature of 

the request in the particulru.· instance, and the Department specifically identifies 

the nature of these unreasonably high costs." Those procedures and guidelines also 

provide that "[f]ees will be uniform and not dependent upon the identity of the 

requesting person." The Department's FOIA procedures and guidelines are 

available at the following website address: https://www.m.ichigan.gov/ag/0.4534.7-

359--356080--.00.html. 

4. Additionally, the Department's procedures and guidelines state the 

following: "If the seru.·ch, retrieval, examination, review, and sepru.·ation and 

deletion of exempt from nonexempt material will take more than one hour a fee will 

be charged in accordance with this procedure pursuant to section 4 of the FOIA, 

MCL 15.234." 

o. In order to determine the extent of responsive records the Depru.·tment 

may have, I provide a fillable FOIA response sheet to each of the Depa1·tment's 

divisions that is likely to have responsive records. A copy of a FOIA response sheet 

is attached as exhibit 1. 
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6. With r spect to Plaintiff's May 1, 2020 FOIA request which sought 

"any common interest agreement entered into by the Department of the Attorney 

General at any time in 2020[,]" I sent a response sheet to each of the Department's 

divisions as the request itself was broad in nature and potentially applicable to the 

entire Department. 

7. After receiving the responses from each of the divisions, several of 

which indicated that they possessed records responsive to Plaintiffs FOIA request, 

it was determined that the search and retrieval of responsive records would take 

approximately 4 hours, that approximately 11.75 hours by a non-attorney to review 

the responsive records and separate exempt from non-exempt material, and 

approximately 4.25 hours by an attorney to review the responsive records and 

separate exempt from non-exempt material. These numbers resulted in a total fee 

estimate of $565.56 with a required good faith deposit of $282. 78. A copy of the 

Department's written notice and detailed fee-itemization is attached as Exhibit 2. 

8. In the Department's May 26, 2020 written notice, it was explained to 

Plaintiff that "[f]ailure to charge would result in an unreasonably high cost to the 

Department in this particular instance because employees must be taken away from 

pending work to process the large number of documents and expend additional time 

to complete regularly assigned Departmental work." See Exhibit 2. Further, it 

should be noted that, as the Department is responsible for representing the state 

and its departments and officers in legal actions and administrative proceedings, 

the regularly assigned Departmental work is frequently time sensitive. 

3 



9. Plaintiff ultimately paid the deposit, and the Department proceeded 

with processing the request. On June 16, 2020 the Department completed its 

review of Plaintiffs May 1, 2020 FOIA request and informed Plaintiff that upon 

receipt of a $119.14 balance (approximately $160 less than the originally estimated 

amount), copies of the non-exempt records would be provided. And after receiving 

payment of the balance, the Department provided Plaintiff with the responsive, 

non-exempt records on August 3, 2020 . 

10. The initial fee estimate referenced above was the result of the labor the 

divisions with responsive :records estimated would be necessary to process the 

requests and the final fee charged to Plaintiff was the result of the labor associated 

with the processing of its May 1, 2020 request. Contrary to Plaintiffs allegation in 

its complaint, neither the initial fee estimate nor the final fee charge were intended 

as a penalty or as a barrier to accessing the records; instead, both amounts were the 

result of the Department complying with MCL 15.234 and its own FOIA procedures 

and guidelines. 

11. Declarant says nothing further . 

I declare under the penalties of perjury that this declaration has been examined 
by me and that its contents are true to the best of my information knowledge, and 
belief. 

Isl Christy Wendling-Richards 
Christy Wendling-Richards 
FOIA Coordinator 
Mich Dep't of Attorney General 
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Michigan Department of Attorney General 

FOIA Response Sheet Guidance (rev. 9-27-19) 

Introduction 

This guidance document and accompanying FOIA response sheet have been 
developed to assist the Department process FOIA requests. The Department is 
piloting the use of the response sheet for 6 months, after which it will be determined 
whether to adopt this process permanently, adopt it with modifications, or abandon 
it. Suggestions for improvement are encouraged. Submit suggestions to the FOIA 
Coordinator. 

Background 

The FOIA response sheet is to help document how a FOIA request is 
processed. It will assist the Department in determining the validity of FOIA 
appeals and in defending against FOIA litigation. It will also help staff meet legal 
requirements and utilize best practices for data collection. This supports the public 
policy of transparency in government operations, while encouraging awareness of 
data security and privacy concerns, as well as client confidentiality and professional 
responsibilities. 

It is recognized that some Divisions routinely receive requests for the same or 
similar data, and that some requests are so simple or narrow that documentation is 
neither necessary nor valuable. If you think a situation like this applies to a 
particular FOIA request, Division Chiefs may contact the FOIA Coordinator to seek 
an exemption from the use of this form. 

The word "data" in this form includes electronically stored information. 
"Data" also includes paper documents, to the extent that only a paper document 
exists (and not an electronic document), or that a responsive paper document 
constitutes a record separate and apart from the electronic version. For example, a 
paper document with handwritten notes on the margin is a separate record from the 
electronic version. Likewise, a manually signed copy of a contract is separate from 
the native file (in Microsoft Word). 

FOIA requires a "reasonable" inquiry into data that satisfies the FOIA 
request. FOIA case law has determined that a public body must be prepared to 
offer detailed affidavits to establish the adequacy of the search for responsive 
documents. The FOIA response sheet is not intended to enlarge the Department's 
legal requirements under FOIA. 
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How to Complete the FOIA Response Sheet 

The form is intended to harmonize with the FOIA Internal Operation Procedure 
stored at S:\COMMOr \All Department Share\FOIA IOP\ FOIA IOP revised 7-3-19. 

1. FOIA Coordinator fills out section A and emails it in Microsoft Word 
format to appropriate FOIA Liaisons, along with a copy of the underlying 
FOIA request. Upon receipt of FOIA request, please advise the FOIA 
Coordinator immediately if you believe other divisions or business units may 
have responsive material. 

2. FOIA Liaison fills out section C (and the search parameters in section B, if 
applicable) and emails it in Microsoft Word format to appropriate staff 
members. 

3. 

4. 

a. The FOIA Liaison may need to consult with management and others to 
ascertain appropriate custodians and search terms. 

b. The FOIA Liaison must specify to staff members whether we are in the 
estimate phase or collection phase. 

c. The FOIA Liaison must sign section E of the response sheet and 
include it in the bundle of information sent to the FOIA Coordinator. 

Staff fill out section D of the form as applicable, signs section E, and emails 
the response sheet as a PDF to their FOIA Liaison. Note: 

a. If we are in the labor estimate phase, skip the data collection phase 
unless you can collect and redact responsive data in 10 minutes or less. 

b. If we are in the data collection phase, staff members must complete the 
data collection and exemption sections and forward the signed form 
and responsive data to the FOIA Liaison. If redactions are required, 
the staff member must also identify the exemptions and submit both a 
clean and redacted version of the responsive data to the FOIA Liaison. 

c. Staff members , including the FOIA Liaison, must also include with 
their response a copy of all data documenting decision-making and 
approach used to estimate labor and collect data (e.g., internal emails 
discussing where to look, who to send the form to, and what search 
parameters to use). 

FOIA Liaison collects all staff forms, responsive data (if in the collection 
phase) , and all data documenting decision-making around the FOIA request 
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!e:::~ data, and internal staff correspondence about the FOIA matter in 
Legal Fil ~- The latt-er include3 internal emails exchanged between staff 
~ on how ro handle the FOll request at issue. Thus, Divisions and 

bnciness u:nns mus-- include as part of their :response t-0 the FOIA 
Coomina-or a separate bundle of emails and other communications relative 
m ilie hao«lling Qf the request.. In addition, if the Department denies a FOIA 
"!eCfUe5C in whole or in pan, the Department will preserve the data at issue 
!O.!' one year from the dare of the written notice of denial to the FOIA 
~-:er- or as otherwise required by the FOIA Coordinator. 

- Co:m:nmoicatioDS with FOIA requester. All communications with the 
PO c\ reqa.esrer must be performed by the FOIA Coordinat-0r. Staff members 
should no communicate with FOIA :requesters. 
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Michigan Department of Attorney General 
FOIA Response Sheet [rev. 9-11-19] 

A. General Information. Section A is completed bv the FOIA Coordinato1·. 
FOIA 1·equester name: 
AG#: 
Date FOIA request rec'd by DAG: 
Date FOIA notice due: 
Brief description of data sought in FOIA request: 

The business units below were sent this form and accompanying FOIA request: 
Division/Business FOIA Liaison Division Chief or Bureau Chief 
Unit Director or Other 

□ AGED Bethany McCune Donald McGehee Joseph Potchen 

□ Civil Rights Diana Hanks Ron Robinson Ron Robinson 

□ CLEE Lisa Albro Heather Meingast Ron Robinson 

□ Communications Courtney Covington 
Kelly Rossman-

Kelly Keenan 
McKinney 

□ Consumer Protection Rotation Chad Canfield Joseph Pot-chen 

□ Corporate Oversight Mary Gee Joseph Potchen Joseph Potchen 

□ Criminal Bryant Osikowicz David Tanay Veneshia Cezil 

□ Criminal Appellate Andrea Christensen-
David Tanay Veneshia Cezil 

Brown 

□ CYS Clarisse Ramey Veneshia Cezil Veneshia Cezil 

□ ENRA Kelly Schumaker Peter Manning Peter Manning 

Executive (AG. Chief 
Kelly Keenan 

□ Legal Counsel. Deputy Amy Stafford NIA 
AG. Chief of Operations) Christina Grossi 

□ Finance Sara Haase Molly Jason RayHowd 

□ Financial Crimes Kate Tooman Scott Teter Veneshia Cezil 

□ Fiscal Mgt. James Selleck Christina Grossi 

□ Health Ca.re Fraud Trinidad Pehlivonoglu Jason Evans Joseph Potchen 

□ HEFS Melissa Jenson RayHowd RayHowd 

□ Human Resow·ces Julie Campbell Mary Beth Seppa.la Christina Grossi 

□ Labor Susan Bannister Debbie Taylor Ron Robinson 
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Legislative Affairs 

licensing & Reg 

i\IDOC 

Opinions Review Board 

PA.CC 

Public Administration 

Public Service 

Revenue & Tax 

SCFRA & Collections 

Solicitor General 

Special Litigation 

State Operations 

Transportation 

vacant 

Timothy Erickson 

Wendy Todd 

Jessie Kanady 

Dianna Collins 

Renee Bartlett 

Pam Pung 

Kim Wilcox 

Heather Donald 

Holly Gustafson 
Pier King-Piepenbrok 

Amanda Churchill 

Shelene Fa.snaugh 

Kathleen Gleeson 
Mike Dittenber 
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vacant 

Michelle Brya 

Lisa Geminick 

Josh Booth 

Cheri Bruinsma 

Kathryn Barron 

Steven Hughey 

BradMorton 

Margaret Bartindale 

Fadwa Hammoud 

Michael Moody 

Jessica McGivney 

Kelly Keenan 

Joseph Potchen 

Ray Howd 

Kelly Keenan 

Veneshia Cezil 

Peter Manning 

Joseph Potchen 

Ray Howd 

Ron Robinson 

Kelly Keenan 

Peter Manning 

Ray Howd 

RayHowd 
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B. Search Parameters. Section Bis completed by the FOIA Coo1·dinator or 
FOIA Liaison as anm·ooriate. 

Search paTameters are (check all that apply): 

D Exp1·essly stated in the FOIA request. Note: If this box is checked, the FOIA 
Coordinator inserts the remaining information in this section B. 

D Determined by the FOIA Coordinator. Note: If this box is checked, the FOIA 
Coordinator inserts the 1·emaining information in this section B. 

D To be determined at the Division or business unit level. Note: If this box is 
checked the FOIA Liaison inserts the remaining information in section B. 

Date restrictions: __________ to _________ _ 

Search terms and connectors, and other parameters (e.g. , searches 
restricted to a specific custodian or file): 

Data sources (check as applicable): 

DH drive 
□ s ch-ive 
D C drive (a user's local computer storage) 
D Computer desktop 
□ AG Shai·ePoint 
D Legal Files 
D Outlook 
D Removable media (e.g. , flash drive, external hard drive, CD, DVD) 
D Software system (e.g., Relativity, Westlaw) 
D DTMB-Records Cente1· 
D Onsite physical storage (in a Division's file room or office) 
D Other (identify) 

6 
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C. FOIA Liaison Response. Section C is completed by the FOllliaismL 

1. FOB. liaison name: 

· Dinsion or bu.sine_ uni name: Choose a Division 

3. Check this box if you think a .Dmsion or business uni no includoo. in 
section A abo~e may ha,e reoonls responsive ro this FOL.\ ~11~ 

-!. H you checked the above box. stue the Division name or business mm here: 

_ -ote: H you checked the box. notify the FOL.\ Coordinator about t:his as 
soon ~ possible. 

5. I sen the fullowina staff members in my Division or business unit this fmm. 
and the F'OL.\ reque~t: 

7 



Coo 
potentially responsive data. FOIA Liaison or FOIA Coo1·dinator must 
instruct staff whether we are in the labor estimate or data collection hase. 

Labor estimate phase 

l. I've conducted my search in accordance with section B above. 

□ Yes 
D No. If you check no, state why here: 

D Not applicable. If you check NIA, state why here: 

2. Date initial search conducted (to prepare labor estimate): 

3. I believe additional or different search terms from that specified in section 
B above ru·e necessa1-y to conduct a reasonable sea1·ch for data responsive to 
this FOIA request. Only check "not applicable" if search pru·ameters were 
not specified. If you answer yes, contact your FOIA Liaison as soon as 

possible. 

□ Yes □ No D Not applicable 

4. In order to search for and retrieve responsive data; review and examine any 
responsive data; and separate exempt from non-exempt material, I 
estimate that it will take me ___ total hours and that ___ of those 
hours is work that can only be performed by an attorney. After any 
required payments are received, I estimate that it will take me -
business days to produce the requested data . 

Note: If the time estimate is 10 minutes or less, you must collect the responsive 
data (if any) , complete the exemptions section below, then forward the si~ed . 
response sheet and responsive data to your FOIA Liaison. If the time estimate is 
more than 10 minutes, don't collect data, skip the data collection section below, 

and forward the signed response sheet to your FOIA Liaison. 

8 
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Data collection phase (only complete if instructed by the FOIA Coordinator or 
FOIA Liaison) 

I've completed my search for data responsive to the FOIA request and: 

D No, I don't have data responsive to the FOIA request. If this box is checked, 
forward this signed response sheet to your FOIA Liaison. 

D Yes, I have data responsive to the FOIA request. If this box is checked, go to 
the Exemptions section below. 

Exemptions 

If you answered yes to the prior section-that you have data responsive to the 
FOIA request-check the appropriate box below: 

D No FOIA exemptions apply to the data 

D The following exemptions apply to the data: [provide statutory citations below] 

Note: Staff members are responsible for ascertaining applicable exemptions. The 
main list of FOIA exemptions is found at MCL 15.243. However, client agencies 
often have their own FOIA exemptions under separate statutes, e.g., the 
Management & Budget Act at MCL 18.1261 exempts certain bid materials prior 
to contract award as well as vendor proprietary data, and the Public Employee 
Retirement System Investment Act at MCL 38.11401 exempts financial and 
proprietary portfolio information. 

Common FOIA exemptions 
• Personal information if disclosure constitutes unwarranted invasion of 

person's privacy, MCL 15.243(1)(a) 
• Attorney work product, MCL 15.243(1)(h) 
• Attorney-client privilege, MCL 15.243(1)(g) 
• Deliberative process, MCL 15.243(1)(m) 

9 
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Under cover of this form, I am sending to my FOIA Liaison all the data I have 
responsive to the FOIA request and state (check one box): 

D The data is not redacted 

D The data has redactions, and I've included both clean and redacted versions of 
it. 

Hint: When transmitting Outlook data to your FOIA Liaison, render the emails 
in PDF format. When transmitting data stored elsewhere, create a zip file of your 
responsive data. To create a zip file, select the records you want to share, right 
click and select "send to," then "compressed (zipped) folder," then email the zip 
file. 

Additional comments (optional): 

DAG0010 
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E. Certification. Section E is completed by (1) the FOIA Liaison and (2) all 
staff members asked to sea1·ch or collect 1·ec01·ds for potentially responsive 
data. 

Ce1·tification 

I 1·eviewed the FOIA request at issue, and state that the information I provided in 
this form is correct to the best of my knowledge, information, and belief 

Type employee name here 

Isl Type first and last name here 

Notes: 

Sta.ff: Upon completion, render this fo1·m in PDF and email it your FOIA Liaison. 
If in the labor estimate phase, include responsive data if you can collect and 
redact it in 10 minutes or less. If in the data collection phase, include clean and 
redacted versions of the responsive data. Include inte1·nal communications on the 
handling of the FOIA request to the extent yom· FOIA Liaison is not on the 
messaging. 

FOIA Liaisons: Upon completion, render this form in PDF and email it to the 
FOIA Coordinator. Also attach: (1) all internal communications on the handling 
of the FOIA request and (2) responsive data (both clean and redacted). 

LEGAL HOLD REMINDER: Data sought by a FOIA requeste1· is automatically 
on legal hold. This means, even if you could have disposed of the data in 
compliance with the applicable retention and disposal schedule, the data must be 
retained until otherwise advised by the FOIA Coo1·dinator. Contact the FOIA 
Coo1·dina tor with questions. 

11 
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Matthew D. Hardin 
Executive Director 
Energy Policy Advocates 
324 Logtrac Road 
Stanardsville, VA 22973 

Dear Mr. Hardin: 

May 26, 2020 

P.O. Box 30754 
L ANS ING. MICHIGAN 48909 

Sent by email 
matthewdhardin@gmail.com 

This notice responds to your May 1, 2020 emailed letter (copy attached) , 
received by the Department of Attorney General (Department) on May 4, 2020, 
requesting information, under the Freedom of Information Act (FOIA), MCL 15.231 
et seq, that you describe as, "any common interest agreement entered into by the 
Department of the Attorney General at any time in 2020." 

A statutorily permitted extension of time to respond was taken through May 
26, 2020. 

Your request is granted as to any nonexempt records in the Department's 
possession that fall within the scope of your request. 

Section 4(4) of the FOIA, MCL 15.234(4), provides that a public body must 
provide a detailed itemization that clearly lists and explains the allowable charges, 
where applicable, for the necessary copying of a public record for inspection; actual 
mailing costs; actual incremental cost of duplication or publication, including labor; 
and the cost of search, examination, review, and the separation and deletion of any 
exempt information from nonexempt information, which compose the total fee used 
for estimating and charging purposes. 

The Department has determined that a voluminous amount of records falls 
within the scope of your request. To limit the processing fee, the Department is 
charging at the hourly rate of the lowest paid staff persons capable of searching for 
and retrieving responsive records, reviewing and examining the records, and 
separating exempt and nonexempt material, if applicable. 

If you would like to discuss whether the request can be refined to further 
lower the costs and shorten the processing period, please contact the undersigned in 
writing at this time. 

11\\1\\111\111\1\ 11\11 \\I~\\~\\~ \~\~l~l~lli~\! 
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To commence the processing of the request, under section 4(8) of the FOIA, 
MCL 15.234(8) , the Department requires a one-half good faith deposit of $282. 78 
based on an estimated total cost of $565.56. Failure to charge would result in an 
unreasonably high cost to the Department in this particular instance because 
employees must be taken away from pending work to process the large number of 
documents and expend additional time to complete regularly assigned 
Departmental work . Please r efer t o the attached Detailed Itemization Fee For m for 
a breakdown of the fees assessed. 

As set forth under section 4(14) of the FOIA, MCL 15.234(14), if a fee appeal 
has not been filed under section 10a of the FOIA, MCL 15.240a, the Department 
must r eceive the r equired deposit within 45 days after your statutorily-determined 
r eceipt of this notice, which is July 13, 2020; otherwise, the FOIA request will be 
considered abandoned and the Department will not be required to fulfill the 
request. 

After receipt of the $282. 78 deposit check, made payable to the State of 
Michigan and sent to the FOIA Coordinator, Department of Attorney General, P .O. 
Box 30754, Lansing, MI 48909, the Department will complete the processing of the 
request within an estimated 15 business days. Section 4(8) of the FOIA, MCL 
15.234(8), provides that the time frame estimate is nonbinding upon the public 
body, but the public body shall provide the estimate in good faith and strive to be 
r easonably accurate, and provide the public records in a manner based on this 
st ate's public policy set forth in section 1(2) of the FOIA, MCL 15.231(2), and the 
nature of the request in the particular instance. 

The Department will notify you in writing of the balance due, the statutory 
basis for exemptions, if any, and the statutory remedial rights, if applicable. After 
receipt of the fee balance, copies of the records will be provided. 

The Department's FOIA Procedures and Guidelines can be accessed at 
www .michigan.gov/foia-ag . 

Encs. 

Sincerely, 

~~ w~-~c1r~ 
Christy Wendling-Richards 
FOIA Coordinator 
Department of Attorney General 
517-335-7573 
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STATE 01<' MlCHlGAN 
COURT OI• CLAfMS 

EN 011 Y ADVOCATES, A 
W 'l'ON NONPROI• IT 

0 'I'ION, 
No. 20-000098-MZ 

l laintiff, 
HON. CHRIS'l'OPHER MURRAY 

V 

MICHIGAN DEPARTMEN'l' OF ATTORNEY 
GENERAL,, 

Defendant. 

Zttchary . Larsen (P72189) 
harl ~s A Lawler (P65164) 

Clark Hill PLC 
Attorn ys for Plaintiff 
212 Eas t C sar E. Chavez Avenue 
Lansing, MI ,18906 
(517) 318-3053 
zlm·sonq1Jc:Ja rkhilJ .com 

Adam R. de Bear (P80242) 
Assistant Attorneys General 
Michigan Department of Attorney General 
Attorney for Defendant 
P.O. Box 30754 
Lansing, MI 48909 
(517) 335-7573 
d , s earAq,)mi chiga n. gov 

DEFENDAN1''S 11/30/2021 MOTION FOR SUMMARY DISPOSITION 

EXHIBIT 2 



Matthew D. Hardin 
Executive Director 
Energy Policy Advocates 
324 Logtrac Road 
Stanardsville, VA 22973 

Dear Mr. Hardin: 

January 17, 2020 

Sent by email 

P.O. Box 30754 
LANSING. M ICI-JJGAN 48909 

ma tthewdhardin@gmail.com 

This notice supplements the Department of Attorney General's (Department) 
November 21, December 9, and 30, 2019, and January 10, 2020 notices issued in 
response to your November 13, 2019 request for information under the Freedom of 
Information Act (FOIA), MCL 15.231 et seq. (Copies of the FOIA request and the 
Department's notices are attached.) 

As part of its January 10, 2020 notice, the Department informed you that it 
required an extension of time through January 17, 2020 to complete processing item 
No. 5 of your FOIA request for information that you described as, "[a]ny common 
interest agreement, contingency fee or other fee agreement, secondment agreement, 
and/or retainer agreement and/or engagement agreements, entered into by your 
Office at any time in 2019." (Emphasis omitted.) 

This part of your request is granted in part and denied in part. 

As to the partial grant, to the best of the Department's knowledge, 
information, and belief, the enclosed copied records represent the only nonexempt 
records, in the possession of the Department's Environment, Natural Resources & 
Agriculture Division, that are responsive to the above-quoted description of records. 

As to the partial denial, those parts of the enclosed records containing 
attorney work product have been redacted under section 13(1)(h) of the FOIA, MCL 
15.243(1)(h), which provides for the nondisclosure of "[i]nformation or records 
subject to ... privilege recognized by statute or court rule." The privilege that is 
based on the attorney work product doctrine is recognized under Michigan Court 
Rule 2.302(B)(3)(a); see also, Messenger u Ingham County Prosecutor, 232 Mich App 
633 (1998). 
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As to the partial denial of your request, under section 10 of the FOIA, MCL 
15.240, the Department is obligated to inform you that you may do the following: 

1) Appeal this decision in writing to the Attorney General, Department of 
Attorney General, 525 W. Ottawa, P .O. Box 30754, Lansing, MI 48909. The writing 
must specifically state the word "appeal" and must identify the reason or reasons 
you believe the partial denial should be reversed. The head of the Department or 
her designee must respond to your appeal within 10 business days after its receipt. 
Under unusual circumstances, the time for response to your appeal may be 
extended by 10 business days. 

2) Commence an action in the Court of Claims within 180 days after the date 
of the final determination to partially deny the request. If you prevail in such an 
action, the court is to award reasonable attorney fees, costs, and disbursements, and 
possible damages. 

The Department's FOIA Procedures and Guidelines can be accessed at 
www.michigan.gov/foia -ag. 

Encs. 

Sincerely, 

~% uJ VMli»t -t-ih(},(d:J 
Christy Wendling-Richards 
FOIA Coordinator 
Department of Attorney General 
517-335-7573 
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STATE OF MICHIGAN 
COURT OF CLAIMS 

ENERGY POLICY ADVOCATES A 
WASHINGTON NONPROFIT ' 
CORPORATION, 

No. 20-000098-MZ 
Plaintiff, 

HON. CHRISTOPHER MURRAY 
V 

MICHIGAN DEPARTMENT OF ATTORNEY 
GENERAL, 

Defendant. 

Zachary C. Larsen (P72189) 
Charles A. Lawler (P65164) 
Clark Hill PLC 
Attorneys for Plaintiff 
212 East Cesar E. Chavez Avenue 
Lansing, MI 48906 
(517) 318-3053 
zlarsen@clarkhill .com 

Adam R. de Bear (P80242) 
Assistant Attorneys General 
Michigan Department of Attorney General 
Attorney for Defendant 
P.O. Box 30754 
Lansing, MI 48909 
(517) 335-7573 
deBearA@michigan. gov 

DEFENDANT'S 11/30/2021 MOTION FOR SUMMARY DISPOSITION 

EXHIBIT 3 
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Matthew D. Hardin 
Executive Director 
Energy Policy Advocates 
324 Logtrac Road 
Stanardsville, VA 22973 

Dear Mr. Hardin: 

DANA NESSEL 
ATTORNEY GENERAL 

January 15, 2020 

P.O. Box 30754 
LANSfNG. MICHJGAN 48909 

Sent by email 
matthewdhardin@gmail.com 

This notice responds to your January 7, 2020 emailed letter (copy attached), 
received by the Department of Attorney General (Department) on January 8, 2020, 
requesting information, under the Freedom of Information Act (FOIA), MCL 15.231 
et seq , that you describe as, "all bills and/or invoices, including e.g., time sheets, 
submitted to (or through) Susan Bannister and/or Kelly Keenan by Stanley 'Skip' 
Pruss from March 1, 2019 through the date you process this request, inclusive [] we 
request that any production of those records be provided on a rolling basis." 

Your request is granted in part and denied in part. 

As to the partial grant, to the best of the Department's knowledge, 
information, and belief, the enclosed copied records represent the only nonexempt 
records in the Department's possession that fall within the scope of your request. 

Because the processing of the request took minimal time and involved 
duplicating a limited number of pages, there is no fee. 

As to the partial denial, those parts of the enclosed records composed of 
personal information have been redacted under section 13(1)(a) of the FOIA, MCL 
15.243(1)(a), which provides for the nondisclosure of "[i]nformation of a personal 
nature if public disclosure of the information would constitute a clearly 
unwarranted invasion of an individual's privacy." 

In this particular instance, an individual's address has been redacted. 

In raising this exemption the Department relies on Mager v Dep 't of state 
Police 460 Mich 134 145-146· 5'95 NW2d 142 (1999) , where the Michigan Supre;ne 
Court,noted that "[the core] p~rpose [of the FOIA] is not fostered by disclosure 0 

, .... ,., 11,11,11111111111111111111111 nm 111111111111111111 



b 

Page 2 
January 15, 2020 

information about private citizens that is accumulated in various governmental fil 
but that reveals little or nothing about an agency's own conduct." 

1 
es 

Further as to the partial denial, parts of the enclosed records have been 
redacted under section 13(1)(h) of the FOIA, MCL 15.243(1)(h), which provides for 
the nondisclosure of "[i]nformation or records subject to ... privilege recognized by 
statute or court rule." The privilege that is based on the attorney work product 
doctrine is recognized under Michigan Court Rule 2.302(B)(3)(a) and discussed in 
the FOIA case, Messenger v Ingham County Prosecutor, 232 Mich App 633 (1998). ' 

Finally, as to your request that the Department produce records under what 
you call, "a rolling basis," please be informed that the type of record you have 
requested does not qualify for a subscription under section 3(1) of the FOIA, MCL 
15.233(1), which provides that, "[a] person has a right to subscribe to future 
issuances of public records that are created, issued, or disseminated on a regular 
basis." 

Invoices that Special Assistant Attorneys General prepare for their 
contracted legal services are not created by the Department nor do the attorneys 
provide invoices to the Department on a steady or regular basis or otherwise in 
accordance with a predesignated schedule. You may wish to make periodic FOIA 
requests for any such records that may be in the Department's possession at the 
time of the requests. 

As to the partial denial of your request, under section 10 of the FOIA, MCL 
15.240, the Department is obligated to inform you that you may do the following: 

1) Appeal this decision in writing to the Attorney General, Department of 
Attorney General, 525 W. Ottawa, P.O. Box 30754, Lansing, MI 48909. The writing 
must specifically state the word "appeal" and must identify the reason or reasons 
you believe the partial denial should be reversed. The head of the Department or 
her designee must respond to your appeal within 10 business days after its receipt. 
Under unusual circumstances, the time for response to your appeal may be 
extended by 10 business days. 

2) Commence an action in the Court of Claims within 180 days after the date 
of the final determination to partially deny the request. If you prevail in such an d 
action, the court is to award reasonable attorney fees, costs, and disbursements, an 
possible damages. 



January 15, 2020 

The Department's FOIA Procedures and Guidelines can be accessed at www.michigan.gov/foia-ag. 

Encs. 

Sincerely, 

~~ w~ -&c1r0-<e& 
Christy Wendling-Richards 
FOIA Coordinator 
Department of Attorney General 
517-335-7573 
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STATE OF MICHIGAN 
COURT OF CLAIMS 

E ERGY POLICY ADVOCATES, A 
WASHINGTON NONPROFIT 
CORPORATION, 

Plaintiff, 

V 

No. 20-000098-MZ 

HON. CHRISTOPHER MURRAY 

MICHIGAN DEPARTMENT OF ATTORNEY 
GENERAL, 

Defendant. 

Zachary C. Larsen (P72189) 
Charles A. Lawler (P65164) 
Clark Hill PLC 
Attorneys for Plaintiff 
212 East Cesar E. Chavez Avenue 
Lansing, MI 48906 
(517) 318-3053 
zlarsen@clar khill .com 

Adam R. de Bear (P80242) 
Assistant Attorneys General 
Michigan Department of Attorney General 
Attorney for Defendant 
P.O. Box 30754 
Lansing, MI 48909 
(517) 335-7573 
deBearA@michigan.gov 

DEFENDANT'S 11/30/2021 MOTION FOR SUMMARY DISPOSITION 

EXHIBIT 4 
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Matthew D. Hardin 
Executive Director 
Energy Policy Advocates 
324 Logtrac Road 
Stanardsville, VA 22973 

Dear Mr. Hardin: 

February 11, 2020 

P.O. Box 30754 
L O. MtCHIO 48909 

Sent by email 
matthewdhardin@gmail.com 

This notice responds to your January 27, 2020 emailed letter, received by the 
Department of Attorney General (Department) on January 28, 2020, which you 
identify as an "appeal" of the Department's January 15, 2020 written notice, which 
partially granted and partially denied your request for records under the Freedom 
oflnformation Act (FOIA), MCL 15.231 et seq. (Copies of your FOIA request and 
appeal, and the Department's January 15, 2020 written notice are attached.) 

Your letter states that you are appealing, "the Department of Attorney 
General's (DAG) withholding of certain records responsive to EPA's January 7, 2020 
Freedom of Information Act (FOIA) request." 

You further state as follows: 

DAG's response provides no explanation for withholding these participants 
other than the claim that they are somehow attorney work product. There is 
no claim that these are confidential informants, whose identities are 
protected by MCL 15.243(1)(b)(iv). Nor does the response assert any of the 
other twenty-six (26) statutory exemptions listed in MCL 15.243. DAG's prior 
responses to requests for correspondence did not withheld the identities of 
parties to that correspondence. Any attempt to do so would be contrary to the 
purpose and language of the FOIA just as it is here . 

The public interest in knowing what it is paying for, particularly in an 
unusual arrangement such as this, is difficult to overstate . Public records 
clearly demonstrate that Mr. Pruss is an active correspondent with the 
executive director of the New York University School of Law's State Energy 
and Environmental Impact Center and has corresponded at length about 
placing a privately hired attorney in DAG. The fact that the State Impact 
Center is an entity funded by a presidential candidate certainly heightens 
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\fter ·1 r vi w of th r dn. ·\ N I cloc:t1rnent·R, Lb' DeparLm nt has decided to 
µ.\l't1·1ll~· uphold tmd pnrliall r vc t·s Llw iniLi:-111 m'LinJ d niaJ. AH io that part of 
~ om appeal dit->JJULing t.ho ad qu, cy of' Lho 1xplnnaLion prnvid cl in supporL of th 
nllorn y work produ t xcmpiion, lh nwLlcl' is b ing rcmnnd d Lo Lhc ◄ IA 
oordinnLor f r further r 1vi<'W and r 1sponsc. You will receive a wriUen ni. pon 8 

from th FOI.A ·oordinntor within fiv bu sin HF\ dnys. 

In the menntim , b ,cau i:; Lhi. not ic parLinlly upholds the initial partial 
denial, under s dion 1 0(l)(b) of th' FOI , M L 15.240(1)(b), th Department is 
obligated to inform you that you may fil e nn a Lion in the Coui't of Claims within 
180 clay;-; after the claLe of Lhe fmnl dcL rminalion to deny Lhe request. If you 
prevail in such an action, ihe court is to award r asonable attorney fees, costs, and 

disbursements, and possible damages. 

The Department's FOIA Proccdur s and Guidelines can b acce ed at 

www .michignn.gov/foia-ag. 

Enc 

Sincerely, 

~ .__ 1Y)cCl~( L 
J c ~sica McGivney 
D1 v 1sion Chic f 
Depnrtment of Attorney General 
f517-335-7573 
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Plaintiff, 
HO.~. CHRI TOPHER - ll.J"'RRAY 

V 

MICHIG DEPARTME T OF AITOR EY 
GE ERAL, 

Defendant. 

Zachary C. Larsen (P72189) 
Charles A. Lawler (P65164) 
Clark Hill PLC 
Attorneys for Plaintiff 
212 East Cesar E. Chavez Avenue 
Lansing, MI 48906 
(517) 318-3053 
zlarsenl(~darkhill.com 

dam R. de Bear (P 0242) 
Assistant Attorneys General 
11.ichigan Department of trorney General 

Attorney for Defendant 
P.O. Box 30754 
Lansing, :MI 48909 
(517) 335-7573 
deBear ~ michigan.gov 
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Matih •w · . Hardi n 
Ex cuiive Director 
En rgy olicy Advocates 
324 Logtrac Road 

t anardsville, VA 22973 

Dear Mr. Hardin: 

March 12, 2020 

Sent by email 
Matthew D Hardin@protonmail.com 

This notice supplements the Departmen t of Attorney General's (Department) 
January 21, and February 20, 2020 notices issued in response to your January 10, 
2020 request for information under the Freedom of Information Act (FOIA) MCL 
15.231 et seq. (Copies of the FOIA request and the Department's notices are 
attached.) 

In its January 21, 2020 notice, the Department stated that it would complete 
the processing of the request after receiving the deposit and would notify you in 
writing of the balance due, the statutory basis for exemptions, if any, and the 
statutory remedial rights, if applicable. 

The Department received your deposit in the amount of $446.42 and your 
request is granted in part and denied in part. 

As to the partial grant, upon receipt of the $446.42 balance, by check payable 
to the State of Michigan and sent to the FOIA Coordinator, Department of Attorney 
General, P.O. Box 30754, Lansing, MI 48909, copies of the nonexempt records will 
be provided. 

As to the partial denial, 414 emails between the Department and its client, 
the Department of Environment, Great Lakes, and Energy, and writt en 
communications between and among Department legal staff dated May 21, 2019 
through January 10, 2020 are being withheld from public disclosure under section 
13(1)(g) and (h) of the FOIA, MCL 15.243(1)(g) and (h) , respectively, and are 
enumerated in a privilege log that will be provided. 



The exemption under MCL 15.243(1)(g) provides for the nondisclosure of 
"[i]nformation or records subject to the attorney-client privilege." The exemption 
under MCL 15.243(1)(h) provides for the nondisclosure of "[i]nformation or records 
subject to [] privilege recognized by statute or court rule," including the privilege 
encompassed by the attorney work product doctrine. See Michigan Court Rule 
2.302(B)(3)(a), and Messenger v Ingham County Prosecutor, 232 Mich App 633; 591 

W2d 393 (1998). 

As to the partial denial of your request, under section 10 of the FOIA, MCL 
15.240, the Department is obligated to inform you that you may do the following: 

1) Appeal this decision in writing to the Attorney General, Department of 
Attorney General, 525 W. Ottawa, P.O. Box 30754, Lansing, MI 48909. The writing 
must specifically state the word "appeal" and must identify the reason or reasons 
you believe the partial denial should be reversed. The head of the Department or 
her designee must respond to your appeal within 10 business days after its receipt. 
Under unusual circumstances, the time for response to your appeal may be 
extended by 10 business days. 

2) Commence an action in the Court of Claims within 180 days after the date 
of the final determination to partially deny the request. If you prevail in such an 
action, the court is to award reasonable attorney fees, costs, and disbursements, and 
possible damages. 

The Department's FOIA Procedures and Guidelines can be accessed at 
www.michigan.gov/foia-ag. 

Encs. 

Sincerely, 

(lw~ Wv~ -M(µ_M 
Christy Wendling-Richards 
FO IA Coordinator 
Department of Attorney General 
517-335-7573 



Matthew D. Hardin 
Executive Director 

1 n rgy olicy Advocates 
324 Logtrac Road 
Stanardsville, VA 22973 

Dear Mr. Hardin: 

ay 11, 2020 

Sent by email 
MatthewDHardin~1>roronmail.com 

This notice responds to your April 17, 2020 email (copy attached) received by 
the Department of Attorney General (Department) on April 20, 2020 requesting 
information, under the Freedom oflnformation Act (FOIA), MCL 15.231 et seq, that 
you describe as follows: 

[A]ll correspondence, and any accompanying information [] including also 
any attachments, a) sent to or from or copying (whether as cc: or bee:) i) 
Elizabeth Morrisseau, ii) Peter Manning, iii) Kelly Keenan and/or iv) ,. eil 
Gordon, that b) includes in the subject line 'CO2 as a criteria pollutant, [sic] 
and is c) dated from October 1, 2019 through the date you process this 
request, inclusive. 

A statutorily permitted extension of time to respond was taken through May 
11, 2020. 

Your request is denied for the following reasons: 

As to that part of your request for what you describe as, 'all correspondence 
and any accompanying information [] including also any attachments, a) sent to or 
from or copying (whether as cc: or bee:) i) Elizabeth Morrisseau, ii) Peter Manning, [ 
] and/or iv) eil Gordon, that b) includes in the subject line CO2 as a criteria 
pollutant', [sic] and is c) dated from October 1, 2019 through the date you process 
this request, inclusive: ' 

Three October 7, 2019 emails between and among Department staff are 
withheld from public disclosure under section 13(l)(h) of the FOIA, MCL 
15.243,(l)(h), which provides for the nondisclosure of "[i]nformation or records 
subject to ... privilege recognized by statute or court rule." Among the covered 
privileges, is that based on the attorney work product doctrine recognized under 



Michigan Court Rule 2.302(B (3)(a). ee also. Messenger v Ingham Count 
Prosecutor, 232 Mich App 633 (199 ). In this instance the aforementioned emaili; 
are composed of att.orney work product. Please see he att--ached privileue loo-. 

As to that part of your request for what you describe as, "all correspondence. 
and any accompanying information [] including also any attachmen , a sen to or 
from or copying (whether as cc: or bee:) [] Kelly Keenan[] include in he subject 
line 'CO2 as a criteria pollutant', [sic] and is c dated from Ocwber 1, 2019 through 
the date you process this request, inclusive:" 

After a search for records, to the best of the Department's knowledge. 
information, and belief, the Department doe not posse s records that are 
responsive t.o the immediate above-quoted description or by another description 
reasonably known to the Department. 

As to the denial of your request, under section 10 of the FOIA _ [CL 15.240. 
the Department is obligated to inform you that you may do the following: 

1) Appeal this decision in writing to the ttorney General, Department of 
Attorney General, 525 W. Ottawa, P.O. Box 30754, Lansing IT 48909. The writing 
must specifically state the word "appeal" and must identify the reason or reason 
you believe the denial should be reversed. The head of the Department or her 
designee must respond to your appeal within 10 business days after its receipt. 
Under unusual circumstances, the time for response to your appeal ma be 
extended by 10 business days. 

2) Commence an action in the Court of Claims within 180 days after the date 
of the final determination to deny the request. If you prevail in such an action, the 
court is to award reasonable attorney fees, costs, and disbursements and possible 
damages. 

The Department's FOIA Procedures and Guidelines can be accessed at 
WWW .michigan.gov/foia-ag. 

Encs. 

Sincerely, 

[itttJ% Wt~ - /!.;.ikrµ_e0 

Christy Wendling-Richards 
FOIA Coordinator 
Department of Attorney General 

517-335-7573 



EXHIBIT 7 

c:, Q 



'7 -I: 
0 
r, -
l.;J 
C 
1-.J -IJ 

STATE OF MICHIGAN 
COURT OF CLAIMS 

ENERGY POLICY ADVOCATES, A 
WASHINGTON NONPROFIT 
CORPORATION, 

No. 20-000098-MZ 
Plaintiff, 

HON. CHRISTOPHER MURRAY 
V 

MICHIGAN DEPARTMENT OF ATTORNEY 
GENERAL, 

Defendant. 

Zachary C. Larsen (P72189) 
Charles A. Lawler (P65164) 
Clark Hill PLC 
Attorneys for Plaintiff 
212 East Cesar E. Chavez Avenue 
Lansing, MI 48906 
(517) 318-3053 
zlarsen@clarkhill.com 

Adam R. de Bear (P80242) 
Thomas Quasarano (P2 7982) 
Assistant Attorneys General 
Michigan Department of Attorney General 
Attorneys for Defendant 
P.O. Box 30754 
Lansing, MI 48909 
(517) 335-7573 
deBearA@michigan.gov 

DECLARATION OF DANIEL P. BOCK 

I, Daniel P. Bock, state as follows: 

1. If sworn as a witness, I can testify competently and with personal 

knowledge to the facts contained within this declaration. 

2. Currently, as well as during the time period in which the FOIA 

requests at issue in this lawsuit were received, I work as an assistant attorney 

general in the Michigan Department of Attorney General. More specifically, I work 



as managing attorney in the Departmen · Environment. • ~arural ~-and 

\.griculture (or "E.IBA~) division. 

3. Within the E .. :RA division.. I am the section head for the _ -a ura1 

Resource and ~oriculture section. and attorneys within the _ · arural Resources and 

Agriculture section have re ponsibilitie which include. for example. participating 

in litigation with other state offices of attorneys general and local governmental 

unit (collectively. '"governmental agenciesj. When the Department decides w 

participate in uch litigation. it often enters into agreements with the other 

governmental agencies. 

4. Because regulations from the nited tates Environment.al Protection 

Agency and other federal agencies neces arily affect the environmental concerns of 

multiple states and municipalities. litigation challenging uch regulations. as well 

as discussions regarding potential legal challenges. is commonplace. And litigation 

;:: where multiple governmental agencies challenge such regulations is accordingly 

commonplace as well. 

5. Considering that multiple governmental agencies are involved in these 

~ litigation effort . it is important for the involved agencies to establish agreements 

covering the exchange and haring of confidential information to protect against the 

waiver of the attorney client privilege and the attorney work product doctrine where 

applicable. 

6. To adequately protect against waiver of these privileges, the 

governmental agencies participating in the litigation enter into a common interest 

2 
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agreement which sets forth, among other items, the following: The purpose of the 

agreement (i.e. , the nature and scope of the ongoing or potential litigation); the 

common interest of each signatory that is being advanced through the ongoing or 

potential litigation; and a promise of confidentiality (i.e., a promise not to share 

confidential information to entities or individuals that are not signatories to the 

particular agreement). 

7. With respect to the underlying FOIA requests at issue in this case, I 

was involved in reviewing records responsive to Plaintiffs November 13, 2019 

request which sought, among other things, "[a]ny common interest agreement ... 

entered into by [the Department] at any time in 2019." Specifically, I reviewed the 

responsive records within the ENRA Division's possession, i.e., the common interest 

agreements entered into by the Department during 2019, for applicability of the 

FOIA's exemptions, and determined that portions of the agreements were exempt 

from disclosure under the attorney work product doctrine as established by both 

case law and court rule. 

8. With respect to the portions of the common interest agreements I 

determined to be exempt from disclosure in light of the work product doctrine, the 

portions of the agreements that set forth future or potential litigation or 

administrative actions were redacted using Adobe software and not disclosed to 

Plaintiff. 

9. This withheld information, i.e., the information identifying the areas in 

which the signatories are planning or contemplating future litigation or 
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administrative action, is consistent with the description of "working papers, 

memoranda or similar materials were prepared in anticipation of litigation" that 

has been identified by our courts as being protected from disclosure under the work 

product doctrine. Furthermore, not only were the common interest agreements 

themselves prepared in anticipation of litigation or administrative actions, but the 

withheld portions of those agreements identify particular rules, regulatory 

definitions, and agency actions to which the signatories were anticipating bring 

legal challenges and they also identify the likely entities that would be the subject 

of the future challenge. 

10. It was determined that complete disclosure of these agreements would 

be violative of the signatories' agreements to maintain confidentiality of privileged 

material (a necessary component of the common interest privilege), frustrate the 

signatories' efforts to challenge the various regulatory decisions that the respective 

governmental agencies determined were potentially harmful to the environment, 

and be contrary to the privacy and freedom from unwarranted intrusion within 

which attorneys are permitted to work when in anticipation of litigation. More 

specifically, early and public disclosure of certain portions of the agreements which 

identified planned or potential legal challenges would enable the federal agencies 

responsible for the subject regulatory actions to frustrate the signatories' efforts 

with respect to the potential legal challenges. 

11. However, when the planned actions referenced in the respective 

agreements had taken place and were no longer confidential (e.g., when the 

4 
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lawsuits were filed or the administrative actions were initiated), the Department 

subsequently disclosed unredacted or lesser redacted versions in the interest of this 

state's public policy set forth in the FOIA. 

12. Additionally, during the course of the instant litigation and in 

coordination with defense counsel, I provided explanations justifying the partial 

withholding of information in the agreements that were responsive to Plaintiffs 

November 13, 2019 FOIA request. Each explanation identifies litigation, the 

"preparation of litigation," or "pre-litigation efforts" as the basis for nondisclosure 

and further identifies the federal statute and/or relevant federal rules that are at 

issue in those efforts. A copy of the exemption log within which these explanations 

are contained is attached as exhibit 1. 

13. Declarant says nothing further. 

I declare under the penalties of perjury that this declaration has been examined 
by me and that its contents are true to the best of my information, knowledge, and 
belief. 

/s/ Daniel P. Bock 
Daniel P. Bock 
Assistant Attorney General 
Mich Dep't of Attorney General 

Dated: November 30, 2021 

5 
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Agreement 
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A written document setting forth the agreement between multiple 
offices of attorney general (or general counsel for other governmental 
entities) for 1·egarding the preparation of litigation and/or prelitigation 
efforts involving issu es related to the federal Clean Air Act and the 
administrative rules promulgated thereunder. 

A written document setting forth the agreement between multiple 
offices of attorney general (or general counsel for other governmental 
entities) regarding the preparation of litigation and/or prelitigation 
efforts involving issues related to the federal Clean Wate1· Act and the 
administr ative rules promulgated thereunder. 

A written document setting forth the agreement between multiple 
offices of attorney general (or general counsel for other governmental 
entities) regarding the preparation of litigation and/or prelitigation 
efforts involvine- issues related to the National Environmental Polic 
A written document setting forth the agreement between multiple 
offices of attorney general (or general counsel for other governmental 
entities) rega1·ding the preparation of litigation and/or prelitigation 
efforts involving issues related to the federal Clean Air Act and the 
administrative rules promulgated thereunder. 

A written document setting forth the agreement between multiple 
offices of attorney gene1·al (01· general counsel for other governmental 
entities) regarding the prepai·ation of litigation and/or prelitigation 
efforts involving issues 1·elated to the federal Clean Air Act and the 
administrative rules promulgated thereunder. 

A written document setting forth the agreement between multiple 
offices of attorney gene1·al (or general counsel for ot h er governmental 
entities) regarding the prepai·ation of lit.igation and/or prelitigation 
efforts involving issues related to the fede1·al Clean Air Act and the 
administrative rules promulgat ed ther eunder. 
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STATE OF MICHIGAN 
COURT OF CLAIMS 

ENERGY POLICY ADVOCATES, A 
WASHINGTON NONPROFIT 
CORPORATION, 

Plaintiff, 

V 

No. 20-000098-MZ 

HON. CHRISTOPHER MURRAY 

MICHIGAN DEPARTMENT OF ATTORNEY 
GENERAL, 

Defendant. 

Zachary C. Larsen (P72189) 
Charles A. Lawler (P65164) 
Clark Hill PLC 
Attorneys for Plaintiff 
212 East Cesar E. Chavez Avenue 
Lansing, MI 48906 
(517) 318-3053 
zlarsen@clarkhill.com 

Adam R. de Bear (P80242) 
Thomas Quasarano (P27982) 
Assistant Attorneys General 
Michigan Department of Attorney General 
Attorneys for Defendant 
P.O. Box 30754 
Lansing, MI 48909 
(517) 335-7573 
deBearA@michigan.gov 

DECLARATION OF S. PETER MANNING 

I, S. Peter Manning, state as follows: 

1. If sworn as a witness, I can testify competently and with personal 

knowledge to the facts contained within this declaration. 

2. I am an assistant attorney general employed by the Michigan 

Department of Attorney General. More specifically, I am one of the Department's 

two bureau chiefs and I oversee the operations of half of the Department's divisions 

including its Environment, Natural Resources, and Agriculture (or "ENRA") 

------1Mrn1111111111rnD111111111~ml00!11;1mH~I!] 



division. At the time of the FOIA requests at issue in this lawsuit, I was ENRA's 

division chief. 

3. With respect to the underlying FOIA requests at issue in this case, I 

was involved in reviewing records (largely email records) responsive to several of 

Plaintiffs FOIA requests. In particular, attorneys in the Department's ENRA 

division and I reviewed the following records: 

a. From Plaintiffs August 28 and 29, 2019 requests, attorneys in 

the Departments' ENRA division and I reviewed the records responsive 

to the following that are relevant to this lawsuit: 

i. "[A]ll correspondence a) sent to or from or copying (whether as 

cc: or bee:) i) keenank@michigan.gov, ii) Peter Manning, and/or 

iii) Dana Nessel ... that b) is also sent to or from or copying 

(again whether as cc: or bee:) i) djh466@nyu.edu, ii) 

davidjhayes0l@gmail.com, iii) david.hayes@nyu.edu, iv) 

ek304l@nyu.edu, v) elizabeth.klein@nyu.edu, and/or vi) 

pruss@5lakesenergy.com, and is c) dated between January 2, 

2019 and the date you process this request[.]" 

ii. "[A]ll scheduling requests a) sent to your office ... which also b) 

are from and/or mention anywhere i) David Hayes, ii) Elizabeth 

(Liz) Klein, iii) New York University, iv) the State Energy and 

Environment Impact Center, and/or v) Skip Pruss that are 

2 
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b. 

dated from June 15, 2019 through the date you process this 

request[.]" 

iii. "[A]ll correspondence a) sent to or from or copying (whether as 

cc: or bee:) Neil Gordon that b) is also sent to or from or copying 

(again whether as cc: or bee:), i) djh466@nyu.edu, ii) 

davidjhayesOl@gmail.com, iii) david.hayes@nyu.edu, iv) 

ek304l@nyu.edu, v) elizabeth.klein.@nyu.edu, and/or vi) 

pruss@5lakesenergy.corn, and is c) dated between January 2, 

2019 and the date you process this request[.]" 

iv. "[A]ll correspondence a) sent to or from or copying (whether as 

cc: or bee:) Neil Gordon that b) includes bi-weekly, biweekly, 

mi cha el. myers@oag. sta te.ny. us, and/ormichael.myers@ag.ny.gov 

anywhere in the email, and is c) dated between January 2, 2019 

and the date you process this request[.]" 

v. "[A]ll correspondence a) sent to or from or copying (whether as 

cc: or bee:) Neil Gordon that b) contains the following terms, 

"ethic" (in any use, be it ethics, ethical, or other) and "Impact 

Center", and is dated from May 1, 2019 through the date you 

process this request[.]" 

From Plaintiff's January 7, 2020 FOIA request I reviewed the 

records responsive to the following that are relevant to this lawsuit: 

"[A]ll bills and/or invoices ... submitted to ... Susan Bannister and/or 
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Kelly Keenan by Stanley "Skip" Pruss from March 1, 2019 through the 

date you process this request[.]" 

c. From Plaintiffs January 10, 2020 FOIA request, attorneys in 

the Department's ENRA division and I reviewed the records responsive 

to the following that are relevant to this lawsuit: 

i. "[A]ll correspondence, and any accompanying information ... a) 

sent to or from or copying (whether as cc: or bee:) Kelly Keenan 

and/or Peter Manning that b) includes anywhere, whether sent 

to or from or copying (again whether as cc: or bee:), or otherwise, 

a) "climate litigation", b) "climate change litigation" ... and/or c) 

Exxon, and is c) dated from May 22, 2019 through the date you 

process this request[.]" 

ii. "[A]ll correspondence, and any accompanying information ... a) 

sent to or from or copying (whether as cc: or bee:) Peter Manning 

that b) includes anywhere, whether sent to or from or copying 

(again whether as cc: or bee:), or otherwise, the word Hayes, 

whether freestanding or as part of an email address, and is c) 

dated from June 13, 2019 through the date you process this 

request[.]" 

d. From Plaintiffs March 27, 2020 FOIA request, I reviewed the 

records responsive to the following that are relevant to this lawsuit: 

4 



e. 

i. '[A]ll electronic correspondence and an accompanymg 

information ... a) sent to or from or copying (whether as cc: or 

bee:) i) Elizabeth Morriseau and/or ii) Stanle 'Skip Pruss that 

b) includes an where ... i) Bachmann and/or ii) Goffman, and 

c) is dated from ovember 1 2019 through the date ou process 

this request[.] 

ii. "[A]ll electronic correspondence and any accompanying 

information ... a) sent to or from or copying (whether as cc: or 

bee:) i) Elizabeth Morris[s]eau and/or ii) Stanle Skip Pruss 

that b) was sent from michael.mvers@ag.ny.gov and c) is dated 

from November 4 2019 through November 8 2019 inclusive 

and November 17 2019[.]' 

iii. [A]ny invitation sent or received from 

michael.myers@ag.ny.gov to participate in a November 18, 2019 

telephone call." 

From Plaintiffs April 17 2020 FOIA request attorneys in the 

Department's ENRA division and I reviewed the records responsive to 

the following that are relevant to this lawsuit: '[A]ll correspondence, 

and any accompanying information ... a) sent to 01· from or copying 

(whether as cc: or bee:) i) Elizabeth Morrisseau, ii) Peter Manning, iii) 

Kelly Keenan, and/m iv) Neil Gordon, that b) includes in the subject 

5 



line "CO2 as a criteria pollutant", and is c) dated from October 1, 2019 

through the date you process this request[.]" 

4. Most of the responsive records consisted of email communications. The 

records responsive to Plaintiffs January 7, 2020 request, which sought bills and 

invoices submitted by former special assistant attorney general (or "SAAG") Stanley 

Pruss were contained in .pdf files or word documents. 

5. The responsive email communications that were exempted or partially 

exempted from disclosure can be separated into two categories: (1) communications 

between attorneys for the signatories to the common interest agreements discussed 

in Daniel Back's declaration; and (2) communication between members of the 

Department, including, for example, the Attorney General and former Deputy 

Attorney General Kelly Keenan. 

6. During the instant litigation and in coordination with defense counsel, 

i':l I completed a second review of certain records falling within each of the above three 
m 
() 
rn categories that were identified by Plaintiff. During this second review, it was -<"" 
tTl determined that certain records which were previously exempted from disclosure 
0 
'7 

,.,.. should be produced. And for those records which were not subsequently produced, 

exemption logs setting forth the applicable exemptions and the bases for those 

exemptions was provided to Plaintiff. A copy of those exemption logs is attached as 

exhibit 1. 

7. With respect to the first category of exempted or partially exempted 

email communications, I determined that the attorney work product doctrine and 

6 
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the common interest privilege applied. In particular, these email communications 

were between the signatories to the various common interest agreements that are 

discussed in the Bock declaration. And in those communications, the attorneys 

shared potential litigation strategy and legal research, identified strengths and 

weaknesses of potential legal challenges, and coordinated works assignments 

relevant to the potential legal action relevant to the common interest agreement. 

8. Further, because of the promises of confidentiality contained in the 

common interest agreements, even though the work product was exchanged 

between different offices of attorneys general, the email communications were still 

made with the expectation of confidentiality. In light of the above, the 

communications were consistent with my understanding of what is protected by the 

attorney work product doctrine and the common interest privilege; i.e., attorneys' 

conclusions, opinions, research, and legal theories made in anticipation of litigation 

or other legal action. 

9. In addition to the communications that exchanged conclusions, 

opinions, research, and theories, the exempted records further contained 

communication in which attorneys from different offices of attorney general sought 

feedback on draft common interest agreements and transmitted finalized 

agreements. And for the same reasons discussed in the Bock declaration, 

nondisclosure of the entirety of such records is supported by the common interest 

privilege. 

7 
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10. With respect to the second category of exempted or partially exempted 

email communications, I determined that the attorney work product doctrine and 

the attorney-client communications applied. 

11. For instances where the attorney work product doctrine applied, most 

communications related to anticipated litigation related to Line 5, discrepancies 

among ratepayers, Exxon Mobil, PFAS, and other environment and climate 

matters. In these communications, the Department's attorneys shared their 

thoughts, impressions, and legal opinions regarding potential litigation. 

12. Additionally, for the instances where the attorney client privilege 

applied, the Department's attorneys were either providing legal advice to other 

state departments and agencies or to the Department's executive division which 

includes the Attorney General. One important aspect of the Department's 

attorneys' work is providing legal advice and research, both to other state 

~ departments and agencies that are represented by the attorney general and 
t71 
(') 
tn internally as well. And those communications where such advice or research was -/ 
t'T'1 provided were withheld (either in full or in part depending on the context of the 
0 

communication). 

13. In addition to the attorney-client privilege and the attorney work 

product doctrine, the Department, as an affirmative defense, cited FOIA's 

deliberative process exemption as a basis for nondisclosure. This exemption applies 

to the second category of exempted records which consisted of internal 

ommunications that were advisory in nature and preliminary to final decisions, as 

8 
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are most communications protected by the attorney-client privilege and the 

attorney work product doctrine. Further, the Department's attorneys and other 

employees are expected to provide their candid and frank opinions and assessments 

when deliberating on a particular decision, and such candid and frank opinions are 

valuable to the Department. Public disclosure of such communications would have 

a chilling effect on the Department's employees to engage in open discussion. In 

other words, employees would be less likely to provide their honest assessments of 

various issues in writing, and the quality of preliminary staff input on 

departmental decision-making would suffer. For these reasons, the Departments' 

nondisclosure of such records is supported by the deliberative process exemption in 

addition to the attorney-client privilege and the attorney work product doctrine. 

14. Finally, in addition to the email communications discussed above, I 

reviewed the invoices submitted by former special assistant attorney general 

Stanley Pruss that were responsive to Plaintiffs January 7, 2020 FOIA request. In 

February of 2020, lesser redacted copies were provided to Plaintiff after an 

administrative appeal that partially reversed the Department's final determination. 

With respect to those lesser redacted copies, the redacted information includes the 

particular areas of the law that Mr. Pruss researched at the direction of the 

attorney general, topics of attorney-client privileged discussions Mr. Pruss had with 

state officials, and areas of potential litigation; all information that would be 

protected under the attorney-client privilege or the attorney work product doctrine. 

On the other hand, information related to Mr. Pruss' hourly rate, the identities of 

9 
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those with Mr. Pruss conversed, and the nature of Mr. Pruss' work which did not 

reveal otherwise privileged information was disclosed without redaction. 

15. Declarant says nothing further. 

I declare under the penalties of perjury that this declaration has been examined 
by me and that its contents are true to the best of my information, knowledge, and 
belief. 

/s/ S. Peter Manning 
S. Peter Manning 
Assistant Attorney General 
Mich Dep't of Attorney General 

10 

Dated: November 30, 2021 
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Numb 

29 

30 

E11crg)' PoliCJ' Advocates v Micl,;ga11 Department of ,4tto1'11ey General, Court of Claims No. 20-000098-MZ 

Doc I Subjectll'itle 
Type 

Eruai] IRe [External] 
Re Multistate 
AG 
Coo1·dination 

Date Sender 

4/16/2019 1Nels Taber, 
Pennsylvania 
DEP 

Email Draft Common l6/17/2019 IMichael 
Interest 
Ag1:eeruent/G H 
G Emissions 
Affirmative 
Litigation 

Myers, New 
York AG 

Recipient(s) 

Michael Myers. New York AG. et al 

Aaron Love (NJ) <Anron.Love@law.njoag.gov>: Aimee 
Thom.son (PA AG) <athomson@nttorneygene:ra1.gov>; 
Alison Hoffman (RI) <ARoffman@riag.ri.gov>; Amy Beatie 
(CO) <Amy.Beatie®coag.gov;,,; Amy Bircher (NC) 
<a birche:r®ncdoj.goV>; Andrea Baker 
<Anclrea.Baker®maryland.gov>; Andy Goldberg 
<l\.Dczy.goldherg@state.ma..us>; Ann Johnston (PA) 
<ajohnston@attorneygeneralgov>; Anne Minard (NM) 
<aminard®nmag.gov>; Arsenio Mataka (CA) 
<Arsenio.Mataka@doj .ca.gov>; Asher Spiller 
<Aspiller@ncdoj.gov>; Aurora Janke 
<AuroraJ@ATG. WA.GOV>; Beth Mullin (DC)' 
<beth.mullin@dc.gov>; 'Bill F . Cooper (Hi)' 
<Bill.F Cooper:@hawaii.gov>; Bill Sherman .. WAAG's 
office <BillS5@ATG.WAGOV>; Blake Thomas (NC) 
<bthomas@ncdoj.gov>; Bo Reiley <rreiley@state.pa us>; 

Bobby Schena (PA DEP) <roschena@pa.gov>; Brian 
Caldwell (DC) <brian.caldwell@dc.gov> ; Burianek. Lisa 
<.Lisa.Burianek@ag.ny.gov>; Carrie Noteboom (CO) 

<Carrie .. Noteboom@ooag.gov:>; Cheerful Catuano (WA AG) 
<CheerfulC@ATG WA.GOV>; Chris Ryder (PA DEP) 
<chriryder@pa .gov>; Christopher Courchesne 
<christophe.courchesne®state.ma .u:i>; Cost e llo, Morgan 
<Morgan.Costello@og.ny.gov>-; Dan Nubel (NV) 
<Dnubel@ag.nv.gov>; Daniel Rottenberg (Il.) 
<DRottenberg@atg.state.il .us>; David Apy (NJ) 
<David.Apy@law.DJoag .gov>; David Hoffman (DC) 
<David.Hoffmo.nn@dc.goV>; 'David Steward (la)' 
<David.Stewa.rd@iowa.goV>; Davi d Znft (CA) 
<david.zaft@doj.co .gov>; 'David Zonona (Ca)' 
<David.Zonona@doj .ca .gov>; Dennis Beck (CA) 
<Dennis.Beck@Goj.ca gov>; Dennis Ragen 
<dennis.ragen@doJ.ca .gov>, Dirth. Enc 
<eric.dirth@ag.iowa.gov> ; 'Elaine Macken.stock (Co)' 
<Elaine.Meckerutock@doj.ca.gov>; Elizabeth DoV'l!I (PA 
DEP) <elidavi!®pa .gov>; Morrisseau . Elizabeth (AG) 
<MorrisseauE®micbigon.gov>; Emily Nelson (WA) 

Exemption 

NIA 

Attorney Work 
Product (MCL 
15.243O)(h )); 
Common 
Int erest 
Privilege (MCL 
15.243(l)(g) 
and (h)) ; 

Basis of 
Exemption 

To be produced. 

Email soliciting 
feedback rega1·ding 
draft comm.on interest 
regarding future 
greenhouse gas 
liti gation. 
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Doo Number l DocTypo Subject Line Dntc Author Recipients Exemption 

230 !Email Re Arctic Refuge - CIA 3/5/2019 Peggy Bensinger, Maine Aurora J anke, Maine AG, Issues re Arctic Refuge 
wilh s ignalures AG el al Common Interest 

I 
Agreement 

231 !Emai l Commen ts on the Coastal 3/12/20 19 Aurora Janke, Gregory Schultz, et ul lssues re Coastal Plain 
Pla in Leasing Program Washington AG Leasing Progra m DEIS 

232 !Email IRe PADEP submits letter 3/14/2019 Jesse Walk. Pennsylvania Aaron Love, NJ et al Issues re CWA 401 WQC 
to Army Corps regarding DEP Requests 
n. - · - , ___ 

[233 !Email Portland Pipe Line Corp. 3/15/2019 Turner Smith, Michael Myers, New York Issues re Portland Pipe 
V City of South Portla nd - Massachusetts AG AG et al case 
Amicus Brief 

I 
234 !Email Follow up re Army Corps· 3/21/2019 Michael Myers, New York Aaron Love, New J ersey Issues re 401 Water 

Guidance on State 401 AG AG et al Quality Certifications 

235 !Email IMATS Finding 4/6/2019 Megan Herzog. Benna Solomon, City of Issues re MATS Finding 
Reconsidera tion Massachusetts AG Chicago, et al Reconsideration 
Comments - Draft 

236 !Email !Draft !Ee Report on 4/1 0/2019 Jillian Riley, J ared Policicchia et al Issues re MATS Finding 

IM.ti.TS and Recreational Massachusetts AG Reconsideration 

and Commercial Fishing 

237 !Email IRe MATS Finding 4/10/2019 Megan Herzog, Benna Solomon, City of Issues re MA TS Finding 

!Reconsideration Massachusetts AG Chicago, et a l Reconsideration 

Comments - Draft 

238 !Email (Re Updated Draft -MATS 4/16/2019 Stephanie Safdi, Office of Gregory L. Zunino, Nevada Issues re MATS Finding 

Finding Reconsideration the County Counsel, AG,etal Reconsideration 

Comments (due 4/17) - Sa n ta Clara 

Privileged & Confidential County 

239 !Email (Re Updated Draft - 4/16/2019 Paul Ge1Tahan , Oregon !Valerie Edge, Delaware !Issues re MATS Finding 

l\lATS Fi nding DOJ DOJ et al Reconsideration 

Reconsideration 
Comments (due 4/17) -

Attorney W 
Interest Pri 

Attorney Work 
1 nterest Privile 

Attorney Work Product, Common 
lnlerest Privilege 

Attorney Work Product. Com;;;; 
Interest Privilege 

r ttomey Work Product, Com 
Interest Privilege 

!Interest Privilege 
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Clark Hill PLC 
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DEFENDANT'S RESPONSES TO PLAINTIFF'S OBJECTIONS 
TO THE SPECIAL MASTER'S REPORT AND RECOMMENDATION 

In its objections to the Special Master's Report and Recommendation, 

Plaintiff offers essentially three categories of objections. Specifically, Plaintiff 

argues the following: (1) internal Departmental communications require a higher 

level of scrutiny where the attorney-client privilege is invoked; (2) the Special 

Master did not sufficiently justify his recommendations; and (3) attorney's-eyes-only 

review of the disputed records is required. None of these arguments warrant the 

rejection of the Special Master's recommendations. 



I. So long as the communication meets the relevant requirements, 
intra-departmental communications with the Attorney General still 
enjoy the protections provided by the attorney-client privilege. 

In its brief, Plaintiff writes, without offering any support, that a "claim of 

intra-organizational attorney-client privilege should be subjected to a higher level of 

scrutiny than a traditional claim of the attorney-client privilege as between an 

outside client and its counsel." (Pl's Objs, p 2.) Plaintiffs unsupported legal opinion 

is not grounds to reject the Special Master's conclusions. And as is clear through 

the relevant case law, so long as they meet the relevant requirements, 

intradepartmental communications are protected by the attorney-client privilege. 

To this end, it is well-established the Attorney General is a constitutional 

officer and is responsible for representing the state of Michigan as its chief legal 

counsel. Attorney Gen. v. Michigan Pub. Serv. Comm'n, 243 Mich App 487, 504 

(2000). In fact, "[t]he Attorney General is the State of Michigan's only attorney" 

;,:, and that "[n]o other agency, department or person may represent the State[.]" 
m 
~ OAG, 1977-1978, No. 5156 (March 24, 1977). Moreover, the Attorney General (and 

< rn her duly appointed assistants) "[c]onsult[s] with and advise[s] the governor and all 
v 
.Sf other state officers" and "give[s] opinions not only on all legal questions but also on 

3: 
r} all constitutional questions relating to the duties of such officers." Id., quoting 
0 
(") State v Baker, 7 4 ND 244 (1946) (emphasis added). 

0 
Clearly, the elected attorney general is a state official to whom the 

Department's attorneys are authorized to provide privileged legal advice. Said 

another way, the Attorney General cannot be the only state official with whom the 

Department's attorneys cannot communicate under the protection of the attorney-

2 



client privilege. For these reasons, the Department submits that so long as the 

elements of the attorney-client privilege have been satisfied-i.e., the 

communications are confidential in nature and made for the purpose of seeking or 

providing legal advice, see Reed Dairy Farm v Consumers Power Co, 227 Mich App 

614 (1998), and Leibel v Gen Motors Corp, 250 Mich App 229, 239 (2002)-those 

communications are properly exempt from disclosure under MCL 15.243(1)(g) .. 

II. The Special Master, in carrying out the role of assisting the Court 
with an in-camera review of the at-issue records, is under no 
obligation to complete a particularized justification supporting its 
disclosure-related recommendations. 

In its brief, Plaintiff implores this Court to reject the Special Master's 

recommendations with respect to the common interest agreements (Records 215-19) 

because the Special Master's so-called "bare veneer of an explanation does not 

demonstrate how the DAG has satisfied its burden in asserting these privileges on 

these documents." (Pl's Objs, p 6.) Similarly, Plaintiff writes that the Special 

Master's recommendations with respect to applicability of the attorney-client 

privilege or work-product doctrine are not sufficiently detailed so as to enable it to 

raise informed objections. (Id. pp 3-4.) Plaintiff misunderstands the relevant 

procedure in FOIA actions. 

With respect to carrying the burden of nondisclosure, the first step of the 

Evening News analysis plainly requires the public body-not the trial court-to 

provide a particularized justification in support of the claimed exemptions. See 

Nicita v City of Detroit, 194 Mich App 657, 662 (1992). And in the second step, 

3 
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and not too complex, the [trial) court, or the 

court with a master, may, within acceptable expenditure of judicial energy, be 

able to resolve the matter in camera." Evening News Ass'n v City of Troy, 417 Mich 

481, 516 (1983) (emphasis in bold added). The Department submits that deciding 

the applicability of the claimed exemptions in this particular instance, though 

perhaps tedious and time consuming, is not at all complex. And considering that 

this Court "derives its powers from the Legislature[,]" see Okrie v State of Michigan, 

306 Mich App 445, 456 (2014), the decision to employ a special master to determine 

the appropriateness of the Department's claimed exemptions is appropriate in light 

of MCL 600.6419(1)(c). l 

In short, neither this Court nor the Special Master is required to provide a 

particularized justification with respect to the applicability of the claimed 

exemptions. This burden belongs to the public body, and here, the Department has 

~ carried the burden by submitting exemption logs and detailed declarations from ,......, 
V.J 

I; 
[:J AAGs Manning and Bock. (See Exs 7 and 8 to Defs 11/30/2021 Mot for Summ Disp 

< r. and Exs 14 and 15 to Defs Reply Br.) All that the trial court (and special master) is 
0 
•~ required to do under Evening News is to review the records and the Department's 
7 

rS 
0 
f; 

L.J 
C 
l.J 
I .J 

~ 

:i-
-.......) 

t J 

particularized justifications and determine whether the at-issue records were 

properly exempted from disclosure. Evening News, 417 Mich at 616. The Special 

Master has done just that here. 

1 Further, the decision to appoint a special master is also consistent with the 
Supreme Court's instructions in Evening News which specifically uses the language, 
"the court, or the court with a master." See 417 Mich at 516. 

4 
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III. An attorney's-eyes-only review by Plaintiff's counsel is both 
unwarranted and inappropriate under the circumstances. 

In its brief, Plaintiff writes that "[g]iven the above ambiguity and lack of 

information available to Plaintiff EPA, this Court should permit an 'attorneys'-eyes

only' review" and that "[d]oing so will facilitate 'the normal common-law tradition of 

adversarial resolution of matters' rather than a 'hampered' and one-sided 

argument." (Pl's Objs, p 6, quoting Evening News, 417 Mich at 514.) Plaintiff is 

wrong. An attorney's-eyes-only review here is both unnecessary and inappropriate. 

As explained above, because the disclosure determinations at issue here are 

not overly complex, the Court can resolve the ongoing dispute between the parties 

at the second step in the Evening News analysis. However, even if the disclosure 

determinations were somewhat complicated, the Supreme Court's description of 

step three in Evening News shows that the step is not a required one. Specifically, 

the Supreme Court explained that, on the third step, "the [trial] court can consider 

allowing plaintiff[s'] counsel to have access to the contested documents in 

camera under special agreement whenever possible ." Evening News, 417 

Mich at 517 (emphasis in bold added). 

First, as a threshold matter, and no matter the limitations, the Department 

strongly objects to providing Plaintiffs' counsel in-camera access to the at-issue 

records. Second, with respect Evening News' use of the word "can," the Court of 

Appeals has explained that "the Michigan Supreme Court did not mandate 

application of each step of the three-step procedure" and that "the use of step three, 

allowing a plaintiffs counsel to have access in camera to contested documents, 

5 
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C 

should b tri 'tly liinit~d." flerald o, in u City of Kalamazoo, 229 Mich App 376, 

· 91 (199 ). ut simply, this cas i not an appropriate candidate for the third step. 

rantin Plaintiffs' counsel, over the Department's objections, in camera access to 

r rd that ar prot ct d by the attorney-client privilege and the attorney-work

product do trin m r ly to assess the applicability of straightforward claims of 

privil would fall outsid the range of principled outcomes. For this reason, the 

urt hould r j ct Plaintiffs request for an attorney's-eyes-only review. 

CONCLUSION AND RELIEF REQUESTED 

For the reasons set forth above and in its dispositive motion briefing, the 

D partment submits that through its exemption logs and the Manning and Bock 

declarations, it has caried its burden of demonstrating the propriety of its claimed 

exemptions and accordingly requests that this Court enter an order overruling 

Plaintiffs objections to the Special Master's report and recommendation. 

Dated: October 11, 2022 

6 

Respectfully submitted, 

Isl Adam R. de Bear 
Adam R. de Bear (P80242) 
Assistant Attorney General 
Attorney for Defendant 
(517) 335-7573 
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ARGUMENT 

I. DAG's objection concerning Records 33 and 35 does not object to the pecial 
Ma ter's ruling itself. And it highlights that any privilege concerning the common
interest agreements has been waived. 

D G lodges an objection to the pecial Master ' recommendation on Records 33 and 35 · 

But DAG clarifie that it doe not object to those documents-only to the production of common

interest agreements without redaction. That is not at issue in these two recommendations. 

Regardless, DAG's response here, which notes its objection to production of common

interest agreements "notwithstanding that Plaintiff may independently be in possess ion of these 

CIAs,' merely highlights the waiver of any common interest protection . The common-interest 

doctrine is not a privilege itself but "is really an exception to the rule that no privilege attaches to 

communications between a client and an attorney in the presence ofa third person." Es/ale o_fNash 

v City of Grand Haven, 321 Mich App 587, 596; 909 NW2d 862 (2017), quoting United Stales v 

BDO Seidman, LLP, 492 F3d 806, 814-17 (CA7, 2007). As an exception, 

" the common interest doctrine only will apply where the parties undertake a joint effort with 

respect to a common legal interest, and the doctrine is limited strictly to those communication 

made to further an ongoing enterprise." Id. But, to apply in the first instance, the document must 

be attorney-client privilege material. Id. Like with attorney-client privilege, disclosure of a 

document can result in a waiver of the underlying attorney-client privilege. D 'Alessandro 

Contracting Group, LLC v Wright , 308 Mich App 71, 83- 84; 862 NW2d 466 (2014) . Disclosure 

to a third party does not waive the privilege only "if there is a reasonable expectation of 

confidentiality between the transferor . .. and the recipient." Id. at 82- 83. 

Here, EPA has received these documents from DAG 's counterparts on the common

interest agreements at issue. In particular, ostensibly the same document that DAG claim i 

privileged here--an identically titled "affi rmative climate litigation" CIA among the ame partie 

IIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIIII 
20-000098-MZ 

ENERGY POLICY ADVOCATES V 
DANA NESSEL 



I..J 
:::::, 
IJ 
IJ 

and of the same date-was provided to EPA as part ofa FOIA request in another state. (Ex. A.) 

That production would not be based on a "reasonable expectation of confidentiality" and thus 

demonstrates waiver. Because of that waiver, this Court should reject the Special Master' s 

recommendations concerning the C!As. (Supplemental Recommendations on Exemption Log, 

##215-229.) 

II. The Special Master's omission on Records 55 and 421 requires this Court's full, 
independent review. And Record 55 appears to be non-exempt. 

DAG rightly observes that the Special Master omitted review of Record 55 and appeared 

not to receive Record 421. This simply means that the Court needs to conduct a full , independent 

review. Following review, the Court should hold that Record 55 is not exempt from disclosure. 1 

In particular, DAG notes on Record 55 that it is "a communication between the former 

Deputy Attorney General and a Special Assistant Attorney General in which the two attorneys 

discuss a potential response by the Department to Line 5 related polling being released by 

Enbridge." (DAG Obj., p. 4.) DAG claims that responding to public opinion/political polling falls 

within attorney-client privilege, the attorney work product doctrine and deliberative process. 

On the first, the questions must be asked: First. who is the client? Second, what legal advice 

is being sought here? Reed Dairy Farm v Consumers Power Co, 227 Mich App 614, 618-19; 576 

NW2d 709 (1998). This is an intra-office communication among the upper echelon of the 

Department about the public perception of certain litigation. And, as argued in EPA's objection, 

not everything that an AAG discusses within the Department constitutes legal advice. Some is 

policy; some political. Public perception polling leans much more to that latter. But only 

1 EPA does not contest the DAG's characterization of Record 42. But in doing so, it relies on 
DAG's summary of the document, and EPA still asks this Court for an independent review of that 
document. 

2 
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communications soliciting legal advice is protected by the attorney-client privilege. Reed Dairy 

Farm, 227 Mich App at 618-19; Energy Policy Advocates v Ellison, _ NW2d _ (Minn 2022), 

issued September 28, 2022, 2022 WL 4488489 at *4 ( observing that the common-interest doctrine, 

an extension of attorney-client privilege, applies only to "common legal interests . . . But a purely 

commercial, political, or policy interest is insufficient for the common-interest doctrine to apply."). 

Likewise, concerning DAG's claim of work-product privilege, it is unclear from this 

description how disclosure of such a "polling" related discussion would betray "attorney work 

product." Messenger v Ingham Co Prosecutor, 232 Mich App 633, 637; 591 NW2d 393 (1998). 

Again, the distinction between legal and "political or policy" discussion is significant. Ellison, 

supra at *4. 

Finally, DAG has not met its burden in invoking deliberative process privilege to "show[] 

that in the particular instance the public interest in encouraging frank communication" "clearly 

outweighs the public interest in disclosure." MCL 15.243(l)(m). On matters so clearly political

how the upper echelons of DAG are responding to polling about a topic-the public right to know 

substantially outweighs any need to protect government employees' evaluations of public 

perception. 

III. EPA does not object to the Special Master's conclusions on Records 59 and 60. 

DAG notes an error in the Special Master's report in referencing the author of Records 59 

& 60. EPA agrees ~his misnomer error is immaterial. Although EPA is unaware of the contents of 

these documents and it does not affirmatively waive any arguments regarding these records, it has 

no bas is to contest these claims of privilege. 

IV. DAG has not met its burden to sustain a claim of deliberative-process privilege for 
Record 97. 

3 
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DAG objects to the Special Master's conclusion on Record 97 contending both that the 

Special Master missed something and that the deliberative-process privilege applies. 

First, it is not apparent that the Special Master missed anything. The log recites the fact 

that DAG clamed "deliberative process (MCL I 5.243(l)(m))" and states as the basis for 

exemption "internal and pre-decisional deliberation regarding the selection of special assistant 

attorneys general for future actions regarding PFAS." (Supplemental Recommendations on 

Exemption Log) (emphasis added). In other words, a reading of the log in full demonstrates that 

the DAG clearly claimed the exemption, and although all of the Special Master's "review" 

comments are sparse, it should be presumed that he considered the claim twice stated in the next 

columns over. 

Second, as noted above, deliberative process is a narrow and "qualified" privilege. True/ v 

City of Dearborn, 291 Mich App 125, 136; 804 NW2d 744 (2010). It is limited to evaluative 

matter, not simply factual matter. MCL 15.243(1)(m); Ostoin v Waterford Twp Police Dep 't, 189 

Mich App 334,337; 471 NW2d 666 (1991). In particular, a court must sort out within each record 

the "evaluative" versus the factual matter. Id. ("[T]he trial court abused its discretion in failing to 

conduct an in camera examination .. . or to allow disclosure of the.factual elements of the record." ) 

(emphasis added). 

Moreover, DAG bears the burden of showing that the scales are fully on its side. In 

particular, DAG's interest in "frank communications" must "clearly outweigh[h] the public 

interest in disclosure." MCL 15.243(1 )(m). And "[t]he Legislature ' s requirement that the public 

interest in disclosure must be clearly outweighed demonstrates the importance it has attached to 

disclosing frank communications absent significant, countervailing reasons to withhold the 

4 
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document." Herald Co v E Michigan Univ Bd of Regents, 475 Mich 463, 473; 719 NW2d 19, 25 

(2006) (emphasis added). 

That burden has not been met here. In particular, Record 97 purports to relate to discussions 

about "the selection of special assistant attorneys general for future actions regarding PFAS." 

(Supplemental Recommendations on Exemption Log, #97.) The alleged SAAG contract at issue 

involves handing over the State 's significant powers to sue private parties-including the right to 

demand "reasonable attorney fees of the attorney general" under MCL 324.20 IO 1 ( I )(n). The State 

has in fact demanded payment of attorneys' fees to the SAAG chosen under this contract using 

this statutory provision. Therefore, the public right to know the concerns that factored into DAG's 

decision making in awarding so significant a contract strongly outweighs any ·'frank 

communications" rationale in withholding disclosure . Certainly, DAG has not met its burden of 

showing the opposite. The Special Master correctly recommended that this record be disclosed. 

V. An "email scheduling a meeting" (Record 206) is not privileged. 

DAG further contends that the Special Master's recommendation on Record 206 represents 

a mistake given an apparent recommendation to affirm privilege in the " review" column and a 

competing recommendation to release the document in the Report. This is easily reconciled: 

Record 206 is an "email" and, specifically, one designated as "scheduling a meeting" for further 

discussion. (Supplemental Recommendations on Exemption Log, #206.) The notes from the Log 

further explain "[i]nfonnation regarding the [claimed privileged] subject matter and potential 

litigation is contained in a PowerPoint presentation a/lachedto the email." (Id.) Thus, it seems that 

the pecial Master's affinnance of any privilege is limited to the attachment. That makes sense 

because it is hard to see how an "email scheduling a meeting" is attorney-client, work-product, or 

deliberative process protected. 

5 



VI. EPA does not object to the withholding of the draft Dybdahl report. 

Finally, DAG lodges an objection that is, again, more about the attachment than to the 

document reviewed. Record 319 relates to an "email" from Robert Reichel on October 4, 2019 • 

(Supplemental Recommendations on Exemption Log, #319.) The Special Master's review column 

notes the email is not privileged. DAG objects "to the extent it is read as recommending the 

production of the draft report." EPA does not contest any claim of privilege regarding the draft 

report. 

CONCLUSION AND RELIEF REQUESTED 

For those reasons, and with respect to those records addressed in DAG's Objection only, 

this Court should reject DAG's objections on Records 33, 35, 55, 97, 206, and 421. 

Dated: October l l, 2022 
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Respectfully Submitted, 

CLARK HILL PLC 

Isl Zachary C. Larsen 
Zachary C. Larsen (P72 l 89) 
Charles A. Lawler (P65 l 64) 
Clark Hill PLC 
Attorneys for Plaintiff 
215 S. Washington Square., Ste. 200 
Lansing, Ml 48933 
(517) 318-3053 
zlarsen@clarkhill.com 
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DEFENDANT'S OBJECTIONS TO 
THE SPECIAL MASTER'S REPORT AND RECOMMENDATION 

STATEMENT OF FACTS AND LAW 

The relevant facts and law have been set forth in the Department's 

"? r 11/30/2021 Motion for Summary Disposition, its response to Plaintiffs 11/30/2021 

Motion for Summary Disposition, and its Reply Brief in support of its 11/30/2021 

Motion for Summary Disposition. To avoid unnecessary duplication of the record, 

the Department incorporates by reference the facts and law set forth in these 

filings. 
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With resp ct to the disposition of the parties' respective dispositive motions, 

lhis ourt, after begi1111ing an in camera review of the "voluminous nature" of the 

at-issu records, entered an order, under MCL 600.6419(l)(c), appointing Jeffrey 

chroeder a special master to "review the documents at issue and related privilege 

log[ ]" and prepare a "report with his findings and recommendations[.]" (05/19/2022 

Order Appointing Special Master.) On Tuesday, September 20, 2022, the Special 

Master completed his review of the at-issue records and completed a supplemental 

report and recommendation. (See Supplemental Report and Recommendation & 

related comments on the exemption log.) 

Accordingly, and consistent with the timeline set forth in the August 15, 2022 

stipulated order, the Department submits the below objections to the Special 

Master's Report and Recommendations. 

OBJECTIONS 

On the whole, the Special Master approved of the Department's justifications 

in support of the continued withholding of the majority of records outlined in the 

exemption logs submitted with dispositive motion briefing. However, the Special 

Master ruled in Plaintiffs favor with respect to several records it already possesses 

(See, e.g., Records 95, 98, 99, 100, 103-106 and 107; see also Pl's Mot for Summ 

Disp, p 16.) Similarly, the Special Master also determined that several transmittal 

emails (many of which have been previously produced) should also be produced. 

(Sec, e.g., Records 1, 12, 26, 28, 56, 62-64, 111-112, 206, 236, 280, 343, and 364.) 

But the Department is not objecting to the recommendations to produce mere 

2 
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transmittal emails or records that Plaintiff otherwise independently possesses. 

Rather, the Department will focus its objections on the limited instances where the 

Special Master either did consider the entirety of Department's asserted exemptions 

or did not make a recommendation as to the entirety of a particular record. More 

specifically, the Department is objecting to the Special Master's Recommendations 

on Records 33, 35, 55, 59-60, 97, 206, 319, and 421. 

I. Objection 1: Records 33 and 35. 

In the Special Master Review column on the submitted excel spreadsheet 

(hereafter "the review column"), the Special included the following statement for 

Records 33 and 35: "This email does not contain the opinions, judgments, or thought 

processes of counsel and the email should be produced." (Excel Spreadsheet , 

Exhibit G (June 22, 2021 log) worksheet.) However, upon review, it is clear that 

these records are mere transmittal emails to which common interest agreements (or 

"CIAs") are attached. (See Unredacted Records 33 and 35.) And the Special 

Master's recommendation contains no mention of the attached CIAs. 

Even though the attached CIAs are not discussed in the review column, the 

Special Master agreed elsewhere that the Department's redactions to the CIAs were 

appropriate. (See Excel Spreadsheet, CIAs (June 22, 2021 log) worksheet where the 

Special Master concluded that "[t]he redacted communication[s] contain[] 

information subject to the common interest doctrine and [are] privileged under the 

work-product doctrine.") Accordingly, for the same reasons the Special Master 

concluded the Department's redactions to the CIAs were appropriate, and 

3 
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notwithstanding that Plaintiff may independently be in possession of these CIAs, 

the Department maintains that the CIAs attached to Records 33 and 35 (which 

were previously produced to Plaintiff with redactions in response to its FOIA 

request) be permitted to have the same redactions applied. 

II. Objection 2: Records 55 and 421. 

In the Report and Recommendation, the Special Master inadvertently 

omitted a recommendation on Record 55 and stated that he did not receive Record 

421; both understandable oversights in light of the voluminous nature of the at

issue records. Accordingly, for the avoidance of doubt and to preserve its arguments 

that these records are properly exempt under the FOIA, the Department objects. 

In support of its objection, the Department states that Record 55 is exempt 

from disclosure as it is protected by the attorney-client privilege, the attorney-work

product doctrine, and the deliberative-process exemption, see MCL 15. 243(1)(g), 

r, MCL 15.243(1)(h), and MCL 15.243(1)(m). The email is a communication between r, 
'T' < the former Deputy Attorney General and a Special Assistant Attorney General in 
...,., 
C which the two attorneys discuss a potential response by the Department to Line 5 
-:r ,,,.. 
~ related polling being released by Enbridge. (See Unredacted Record No. 55 .) More 
r--

0 specifically, in the email communication, the two attorneys discuss several rebuttal 
r-
= arguments to polling being released by Enbridge. (Id.) Thus, under the law set 
~ 

IJ 

IJ 
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forth in the Department's dispositive motion briefing, this email communication 

meets the requirements of MCL 15.243(1)(g), (h), and (m), and is properly exempt 

from disclosure. 

4 

CX> c.o llllllllllllllllllllilllillilllllllllllllillllllllllllll 
20-000098-MZ 

ENERGY POLICY ADVOCATES V 
DANA NESSEL 



With respect to Record 421, the Department states Record 421 is merely a 

draft version of Record 58 which the Special Master concluded "is subject to the 

attorney-work-product doctrine." (Compare Unredacted Record 58 and 421; see also 

Excel Spreadsheet, Exhibit I (June 22, 2021 log) and Exhibit T (Jan 7, 2022 log) 

worksheets.) Accordingly, under the law set forth in the Department's dispositive 

motion briefing and exemption logs and for the same reason the Special Master 

arrived at his conclusion for Record 58, the Department asserts that Record 421 is 

properly exempt from disclosure under MCL 15.243(1)(h), by way of the attorney

work-product doctrine. 

ill. Objection 3: Records 59 and 60. 

In the review column, the Special Master provided the following comment 

with respect to Records 59 and 60: "The three emails regarding [scheduling] are not 

subject to the attorney-client privilege or work product doctrine, but Peter 

Manning's [August 10, 2019] and July 26, 2019 [emails] to Moody, Rossman

McKinney and [the Attorney General], etc. [are] privileged." (Excel Spreadsheet, 

Exhibit I (June 22, 2021 log) worksheet.) Upon review of these records, it is clear 

that Michael Moody, Chief of the Department's Special Litigation Division, 

authored the July 26, 2019. (See Unredacted Records 59 and 60.) 

The Department agrees that both Manning's August 10, 2019 email and 

Moody's July 26, 2019 emails are privileged (under the attorney-client privilege, the 

attorney-work-product doctrine, and the deliberative-process exemption), but, for 

5 
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the avoidance of doubt, objects to the extent the Report and Recommendation is 

read as concluding that Moody's July 26, 2019 emails are not privileged. 

IV. Objection 4: Record 97 

In the review column, the Special Master provided the following comment 

with respect to Record 97: "This email does not contain the actual revisions and 

therefore production of this email does not disclose the opinions, judgments, or 

thought processes of counsel and the email should be produced." (Excel 

Spreadsheet, Exhibit T (June 22, 2021 log) worksheet.) The Department objects to 

this conclusion in two respects. 

First, the language the Special Master uses in his conclusion (i.e. , discussing 

disclosure of "the opinions, judgments, or thought processes of counsel") suggests 

that the exemption was only evaluated with respect to the attorney-work-product 

doctrine. See, e.g. , Franzel u Kerr Mfg Co, 234 Mich App 600, 621 (1999) (discussing 

disclosure of information protected under this doctrine as potentially ''betray[ing] 

_.,. those thoughts, mental impressions, formulations of litigation strategy, and legal 

:;i theories of the attorney") . However, the Department asserted the deliberative-

$'. process exemption as a basis for non-disclosure and that exemption applies to 

(; 

O "[c]ommunications and notes within a public body ... of an advisory nature to the 

extent that they cover other than purely factual materials and are preliminary to a 

final agency determination of policy or action." See MCL 15.243(1)(m). Upon 

comparing the exemption with Record 97, it is clear that Manning's email meets the 

language of the exemption. 

6 
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Accordingly, for the reasons set forth in the Department's dispositive motion 

briefing (see Defs 11/30/2021 Motion for Summ Disp, pp 20-21, explaining that the 

public interest in encouraging frank communication outweighs the public interest in 

disclosure given that "disclosure of such communications would have a chilling 

effect on the Department's employees to engage in open discussion" and that 

"employees would be less likely to provide their honest assessments of various 

issues in writing"), the Department objects the Special Master's recommendation 

with respect to Record 97 and maintains that it is protected from disclosure under 

MCL 15.243(1)(m). 

Second, the Special Master's recommendation with respect to Record 97 

makes no explicit reference to the attached record. Upon review of the attached 

record, it is clear that it is a part of an intra-departmental and frank 

communication in which attorneys discuss their assessment of separate law firms 

(including the strengths and weaknesses of each firm's proposed strategies) that 

responded to requests for proposal to work as Special Assistant Attorneys General 

(or SAAGs) in PF AS related litigation and that the purpose of the document was to 

provide a recommendation to the Attorney General regarding future PFAS 

litigation. As such, for the reasons set forth in its dispositive motion briefing and 

exemption logs, and for the avoidance of doubt, the Department objects to the extent 

7 
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the Special Master's recommendation is read as requiring the production of the 

attachment in Record 97_1 

V. Objection 5: Record 206. 

In the review column, the Special Master recommended the partial 

nondisclosure of this record on the grounds that "[t]he redacted communication is 

subject to the attorney-client privilege and work-product doctrine." (Excel 

Spreadsheet, Exhibit T (June 22, 2021 log) worksheet.) However, in the Special 

Master's first Report and Recommendation that was provided in PDF format, 

Record 206 was identified as a record that was to be produced without redaction. 

The Department agrees with the Special Master's recommendation contained 

in the excel spreadsheet-particularly considering that disclosure of the withheld 

information would reveal the contents of a communication regarding potential 

climate-change litigation between the Attorney General and high-ranking 

Departmental attorneys. (See Unredacted Record No. 206.) Accordingly, for the 

reasons set forth in its dispositive motion briefing and exemption logs, the 

Department objects to the extent that the Special Master's Report is read as 

requiring the production of Record 206 without redactions. 

1 It is also worth noting that the Special Master has recommended that similar 

records not be produced. (See, e.g. , Record 43.) 
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In the review column, the Special Master provided the following comment 

with respect to Record 319: "The 10/4/2019 email from Reichel to Dybdahl does not 

contain the opinions, thoughts, or judgments of counsel and should be produced." 

Excel Spreadsheet, Exhibit I (Jan 7, 2022 log) worksheet.) However, unlike with his 

recommendations on Records 316 and 364, for example, the Special Master does not 

specify that the attached comments on the expert report are subject to the attorney

work-product doctrine and should not be produced. (Id .) For the reasons set forth 

in its dispositive motion briefing and exemption logs, the Department maintains 

that the expert's draft report and associated comments are protected under the 

attorney-work-product doctrine and may be properly exempted from disclosure 

under MCL 15.243(1)(h). See also MCR 2.302(B)(4)(f) (explaining that the work

product doctrine as set forth in the Court Rules "protects communications between 

the party's attorney and any expert witness under subrule (B)(4), regardless of the 

form of the communications"). 

In short, the Department objects to the Special Master's recommendation on 

Record 319 to the extent it is read as recommending the production of the draft 

report attached to the email. 
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CONCLUSION AND RELIEF REQUESTED 

For the reasons stated above, the Department requests that this Court enter 

an order rejecting the Special Master's recommendations that are outlined above. 

Dated: October 4, 2022 

Respectfully submitted, 

Isl Adam R. de Bear 
Adam R. de Bear (P80242) 
Assistant Attorney General 
Attorney for Defendant 
(517) 335-7573 
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INTRODUCTION 

The two reports of the Special Master1 following review of the disputed documents in this 

case are long in their recitation of general standards but short in their analysis or details of the 

disputed records. Thus, while the reports rightly recommend the release of 31 of the still-disputed 

documents-bringing the total to 218 documents and leaving no doubt that Plaintiff Energy Policy 

Advocates ("EPA") has substantially prevailed in this matter2-for those documents where the 

Special Master recommended the Department of Attorney General ' s ("DAG") claim of privilege 

be upheld, EPA has little factual understanding of the basis for the recommendation, rendering it 

difficult to lodge any intelligible objection other than those grounded in context available from 

other records previously released in this matter. Fortunately, the latter is substantial and strongly 

suggests waiver of any privilege that might have existed for certain of these records. But that offers 

no support for the inherent, remaining void which underscores the insufficiency of the Vaughn 

Index for certain documents in this matter. And it illustrates the need for a further, "attorneys' -

eyes-only" review on a subsection of those still-withheld documents in order to test DAG's claims 

of privilege properly. 

This Court should thus reject the recommendation of the Special Master for Items ##132-

36, 140-41 & 144-49, 165-66, 171 , 175 , & 215-29, hold that the Attorney General has not carried 

its burden of proof on these documents, and permit Plaintiffs attorneys an "attorneys ' -eyes-only" 

review on that limited set of documents for further argument. 

1 Plaintiff EPA maintains its earlier objection to the appointment of the Special Master and does 

not intend to waive that position by filing this document. 

2 Plaintiff EPA reserves its right to attorney fees under MCL 15 .240(6), and it intends to make 

such a request at an appropriate juncture. 
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ARGUMENT 

I. The Special Master's recommendation to withhold certain documents as attorney
client or work-product privileged is not sufficiently supported. This Court should 
allow EPA an "attorneys'-eyes-only" review of those documents. 

Many of the DAG 's still-withheld documents are withheld on the basis of claimed attorney

client privilege. But a basic aspect of attorney-client privilege was omitted both from the DAG' s 

initial Vaughn Index and the Special Master's recommendation upholding those claims of 

privilege: who is the client? Herald Co, Inc v Ann Arbor Pub Sch, 224 Mich App 266, 279; 568 

NW2d 411 (1997) (observing the privilege attaches "only to confidential communications by the 

client to its advisor that are made for the purpose of obtaining legal advice"). Often in 

environmental litigation (like that DAG argues is at issue in the underlying documents) , DAG files 

suit based on parens patriae authority. (See, e.g. , Ex. A, Excerpt of Complaint in PFAS Litigation) ; 

MCL 14.28; see also Hawaii v Standard Oil Co, 405 US 251, 258 n 12 & 258-60 (1972). Thus, it 

appears that some claims of privilege may be based on the AG asserting that she is the "client" 

and her deputies are her advisors in those settings. 

If so, that claim of intra-organizational attorney-client privilege should be subjected to a 

higher level of scrutiny than a traditional claim of the attorney-client privilege as between an 

outside client and its counsel. Certainly, not everything that Assistant Attorneys General advise 

the elected Attorney General about constitutes legal advice: some is department policy, some is 

political advice, and some is legal. Because such claims of privilege live in shades of gray while 

an ordinary attorney-client privilege claim is much more black-and-white, they deserve the 

scrutiny provided by the traditional role of an adversarial litigant. Evening News Ass 'n v City of 

Troy , 417 Mich 481 , 514; 330 NW2d 481 (1983) (" Where one party is cognizant of the subject 

matter of litigation and the other is not, the normal common-law tradition of adversarial resolution 

of matters is decidedly hampered .. . ") . 

2 



Similarly, the withholdings based on claims of work-product privilege have not 

demonstrated a basic aspect of that privilege: which case does the document purport to relate to? 

Even when litigation is contemplated at an extremely high, department-policy level , that is not 

enough to invoke the work product doctrine in the absence of particular litigation then existing or 

that later materializes. That is especially true where, as here, Plaintiff EPA has documents strongly 

suggesting that these same subjects were discussed with third parties external to DAG, thus 

waiving any claim to protection. Liebel v General Motors Corp, 250 Mich App 229, 243; 646 

NW2d 179 (2002) ("Once otherwise privilege,d information is disclosed to a third party by the 

person who holds the privilege ... the privilege disappears" unless the disclosure is shown to be 

inadvertent, fraudulent, or otherwise in bad faith). Therefore, an "attorneys ' -eyes-only" review is 

warranted to further scrutinize these claims of privilege. 

a. For a subset of the documents upheld by the Special Master, the claim of 
attorney-client privilege is ambiguous at best. 

As this Court knows, FOIA exemptions "must be narrowly construed, and the burden rests 

on the party asserting an exemption" to sustain the basis for its withholding. Rataj v City of 

Romulus, 306 Mich App 735 , 748; 858 NW2d 116, 123-24 (2014); MCL 15 .240(4). Moreover, 

each claim of exemption requires a "particularized justification" tailored to the portion of each 

document that is claimed to be exempt. Evening News Ass 'n v City of Troy , 417 Mich at 503 . 

The report and supplemental report of the Special Master recommends against the 

disclosure of certain documents on the basis that the basis that they are attorney-client privileged 

and/or protected by the work-product doctrine. (See Recommendations on Exemption Log, Items 

## 132-36, 140-41 & 144-49, 165-66, 171 & 175.) Unfortunately, thebasicelementsofattomey

client privilege are not evident from either the Vaughn Index or the Special Master's report, such 

that EPA has no basis to conclude let alone concede that this is established in 
th

e reco
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themselves. (Id.); Herald Co, Inc, 224 Mich App at 279. Indeed, even the identity of the client is 

unclear. While the listed email addresses include DAG personnel only, it is not evident whether 

the DAG is claiming this privilege strictly on its own behalf or based on behalf of a state agency 

client whose request has been forwarded. Assuming the former, not all DAG internal 

communications can be considered legal advice; policy and politics also enter into consideration 

in intra-departmental discussions among staff and the elected Attorney General. The bottom line 

is that not enough information is present in the Vaughn Index or the Special Master's Report to 

confirm that the privilege applies, and a more complete adversarial review is warranted. 

b. Similarly, the work-product doctrine claims have not been adequately 
supported. 

Additionally, the Special Master's report does not provide sufficient basis to evaluate the 

recommendations to uphold DAG's claims of work-product doctrine. Further, other documents 

released by DAG raise the strong possibility of waiver due to third-party communications on the 

same topic. 

"The touchstone of the work-product doctrine is whether 'notes, working papers, 

memoranda or similar materials' were prepared in anticipation of litigation ." D 'Alessandro 

Contracting Grp, LLC v Wright, 308 Mich App 71 , 77; 862 NW2d 466, 470 (2014). Although 

"[t)he doctrine ' does not require that an attorney prepare the disputed document only after a 

specific claim has arisen,"' it ''does require, however, that the materials subject to the privilege 

pertain lo more than just 'objective facts."' Id. at 78, quoting Great Lakes Concrete Pole Corp v 

Eash, 148 Mich App 649, 654, n 2; 385 NW2d 296 ( 1986). 

f h I • d "climate litigation" from the 
Little is evident or disc losed about the nature o t e c aime 

. . h I d or the recommendations whether 
DA G ' s privilege log. There is no indication in the Yaug n n ex 

l"t" ation materialized sometime later 
litigation existed at the time of the documents, whether any I ig 
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that related to these documents, or whether the DAG was only engaged in high-level policy or 

political discussions on possible "climate litigation." Indeed, the privilege log suggests the latter

that these were high-level policy or political discussions since the privilege log notes " internal and 

pre-decisional communication regarding potential areas of affirmative litigation." (See, e.g., 

Recommendations## 140 & 141) (emphasis added). The DAG has not even vaguely identified a 

subsequent case that was actually filed as the topic of these discussions (as it has, for example, 

with some other claims of privilege like# I 81). And its previously revealed documents indicate 

that this likely related to meetings of the DAG with outside political groups, and shows that the 

possibility of such litigation was discussed with these groups, including the League of 

Conservation Voters. (Ex. B, Emails Referencing Conversations with Third Parties.) 

Moreover, any work-product privilege that was otheiwise applicable may have been 

waived here. The subject-matter revealed in the subject line of these emails entitled "climate 

litigation" (or some variation thereof) is precisely the subject that, other documents demonstrate, 

the same parties within DAG contemporaneously discussed with external, third parties. (See Ex. 

B; Ex. C, Pruss Invoice .) In particular, the invoices from Special Assistant Attorney General 

("SAAG") Skip Pruss show billing DAG for phone calls with "L. Wozniak." (Ex. C.) And emails 

already released by DAG reveal that the discussions about "climate litigation" likely refer to 

contemplated " lawsuits against Exxon for failure to disclose the impacts of its activities on climate 

change." (Ex. B.) Those were similarly discussed with "Liza Wozniak" during a "meeting with the 

League of Conservation Voters." (Id.) 

In other words, the DAG was actively discussing this " potential litigation" wi
th th

i
rd 

. d' • th very effort being lobbied for 
parties who are external to the DAG, then mtemally 1scussmg e 

. h . to believe that any claimed 
by these outs ide advocates in its withheld emails. T ere ts reason 

1~m111~111111111m11~,1~1002~~~~~~ 
ENERGY POLICY ADVOCATE 

DA 



:::: 
..f.... 

~ 
IJ 
IJ 
.j... 

.) 

privilege based on the work product doctrine that might have existed has been thereby waived. 

Because other records show that the same DAG parties had discussions with third parties on the 

same subject, this Court should allow Plaintiffs attorney to conduct an in camera review of these 

limited documents in order to facilitate an adversarial argument regarding DAG's waiver of any 

applicable privilege. 

c. That ambiguity warrants further scrutiny in the form of an "attorneys'-eyes
only" review. 

Given the above ambiguity and lack of information available to Plaintiff EPA, this Court 

should permit an "attorneys'-eyes-only" review. Doing so will facilitate "the normal common-law 

tradition of adversarial resolution of matters" rather than a "hampered" and one-sided argument. 

Evening News Ass 'n, 417 Mich at 514. And it is well within this Court's power to "consider 

'allowing plaintiff's counsel to have access to the contested documents in camera under special 

agreement 'whenever possible. '" Id. at 516 ( emphasis added). 

II. The Special Master's report does not adequately explain how DAG has met its burden 
to establish the existence of a common interest protecting the withheld common
interest agreements. 

Additionally, this Court should reject the Special Master 's recommendation concerning the 

common-interest agreements. Those documents are ## 215-29 in the exemption logs. For the 

reasons previously argued, DAG has not met its burden to establish that these documents are 

exempt. (See Plaintiffs Resp. to 11 /30/2021 MSD, pp. 6-9.) The report and supplemental report 

offer no further detail as to the basis for this recommendation, stating summarily: "The redacted 

communication contains information subject to the common interest doctrine and is privileged 

under the work-product doctrine. " (Recommendations ##215-29.) That bare veneer of an 

explanation does not demonstrate how the DAG has satisfied its burden in asserting these 

privileges on these documents . DAG has not established the elements of this privilege, and the 
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documents provided by EPA on its motion for summary disposition show a waiver. See, e.g., 

Estate of Nash by Nash v City of Grand Haven, 321 Mich App 587, 596; 909 NW2d 862 (2017); 

(Pl. ' s MSD, Ex. F.) 

CONCLUSION AND RELIEF REQUESTED 

For those reasons, this Court should reject the recommendations of the Special Master' s 

Report with regards to Items ##132-36, 140-41 & 144-49, 165-66, 171 , 175, & 215-29, and hold 

that the Attorney General has not carried its burden of proof on these documents. This Court should 

instead permit Plaintiffs ' attorney an "attorneys'-eyes-only" review on that limited set of 

documents and receive further argument regarding these documents based on that review. 

Additionally, this Court should reject the Special Master's recommendation concerning the 

common-interest agreements for the reasons spelled out in Plaintiff EPA's November 30, 2021 

motion for summary disposition. 

Dated: October 4, 2022 

7 

Respectfully Submitted, 

CLARK HILL PLC 

Isl Zachary C. Larsen 
Zachary C. Larsen (P72189) 
Charles A. Lawler (P65 I 64) 
Clark Hill PLC 
Attorneys for Plaintiff 
215 S. Washington Ave., Ste. 200 
Lansing, Ml 48933 
(517) 318-3053 
zlarsen@clarkhill.com 
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Sent via UPS Next Day Air 

Court of Claims 
Cadillac Place 
3020 West Grand Boulevard 
Suite 14-300 
Detroit, MI 48202-6020 

September 20, 2022 

Re: Energy Policy Advocates, Inc. v. Michigan 
Department of Attorney General 
Case No. 20-000098-MZ 
Documents for filing Under Seal 

Dear Clerk of the Court: 

COURT OF CLAIMS 

Enclosed for filing under seal are the following documents with respect to the above

referenced case: 

• Report and Recommendation of Special Master with Recommendations on 

Exemption Log 
• Supplemental Report and Recommendation of Special Master with Supplemental 

Recommendations on Exemption Log 

After discussion with the Defendant's counsel, there was a misunderstanding regarding the 
scope of the initial report and recommendation which resulted in a supplemental report and 
recommendation. Per the Court's order appointing the special master, any objections to the 
findings or recommendations must be filed by Defendant within 7 days of receipt of the 

report. 

MICH coc-DETROIT 
SEP 21 '22 PM12:57 

MICH COA-DETROIT 
SEP 21 '22 PM12:55 

ATTORNEYS & COUNSELORS AT LAW 

38505 Woodward Ave., Suite 100 • Bloomfield HIiis, Ml 48304 • T: (248) 901-4000 • F: (248) 901-4040 • ptunkettcooney.com 
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We have provided two copies of these materials; one for the court and one for the Judge. We 
would appreciate your forwarding a copy to the Judge. Also enclosed is an encrypted flash 
drive for the Court/Judge with the same documents and the password will be sent in 

separate correspondence. 

We would appreciate your returning a time-stamped copy to us in the envelope which is 

provided. 

Thank you for your cooperation and assistance. 

Very truly yours, 

PLUNKETT COONEY 

(signed electronically J 
Jeffrey M. Schroder 
Email address: jschroder@plunkettcooney.com 
Direct dial: (248) 594-2796 

JMS/nw 
Encl. 

cc: Adam R. de Bear ( w / encl.) 
Judge's copy (w /encl.) 

Open.29187.22520.29638570-1 

c..o 

MICH coc-DETROIT 
SEP 21 '22 PM12:51 

MICH coA-DETROIT 
SEP 21 '22 PM12:55 
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STATE OF MICHIGAN 
COURT OF CLAIMS 

ENERGY POLICY ADVOCATES, A 
WASHINGTON NONPROFIT 
CORPORATION, 

No. 20-000098-MZ 
Plaintiff, 

HON. THOMAS C. CAMERON 
V 

MICHIGAN DEPARTMENT OF ATTORNEY 
GENERAL, 

Defendant. 

Zachary C. Larsen (P72189) 
Charles A. Lawler (P65164) 
Clark Hill PLC 

Adam R. de Bear (P80242) 
Thomas Quasarano (P27982) 
Assistant Attorneys General 

Attorneys for Plaintiff 
212 East Cesar E. Chavez Avenue 
Lansing, MI 48906 

Michigan Department of Attorney General 
Attorneys for Defendant 
P .O. Box 30754 

(51 7) 318-3053 Lansing, MI 48909 
zlarsen@clarkhill .com (517) 335-7573 

deBearA@michigan.gov 

ORDER SETTING DEADLINES 
FOR THE PARTIES TO FILE OBJECTIONS 

TO THE SPECIAL MASTER'S REPORT AND RECOMMENDATION 

At a session of said Court, held in the City of Lansing, 
State of Michigan, on August 15, 2022. 

PRESENT: HON. THOMAS C. CAMERON 

In accordance with the foregoing stipulation of the parties, and the Court 

being otherwise fully advised in the premises; 

IT IS HEREBY ORDERED as follows: 

3 
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l. The parties may file objections to the special master's report and 

recommendation within 14 days after the special master submits a supplemental report 

and recommendation. 

2. The parties may file responses to any objections to the special master's 

report and recommendation within 7 days after being served with a copy of the 

opposing party's objections. 

IT IS SO ORDERED. 

Date: August 15, 2022 

4 

on. Thomas C. Cameron 
Court of Claims Judge 
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ENERGY POLICY ADVOCATES A 
WASHINGTON NONPROFIT 

1 

CORPORATION, 

Plaintiff, 

V 

No. 20-000098-MZ 

HON. THOMAS C. CAMERON 

MICHIGAN DEPARTMENT OF ATTORNEY 
GENERAL, 

Defendant. 

Zachary C. Larsen (P72189) 
Charles A. Lawler (P65164) 
Clark Hill PLC 
Attorneys for Plaintiff 
212 East Cesar E. Chavez Avenue 
Lansing, MI 48906 
(517) 318-3053 
:llarsen~clarkhill .com 

Adam R. de Bear (P80242) 
Thomas Quasarano (P27982) 
Assistant Attorneys General 
Michigan Department of Attorney General 
Attorneys for Defendant 
P.O. Box 30754 
Lansing, MI 48909 
(517) 335-7573 
dcBcarA@michigan .gov 

STIPULATION TO SET DEADLINES 
FOR THE PARTIES TO FILE OBJECTIONS 

TO THE SPECIAL MASTER'S REPORT AND RECOMMENDATION 

The parties, by and through their respective counsel, stipulate and agree as 

follows: 

1. On July 27, 2022, the special master appointed by this Court 

submitted a report and recommendation regarding Defendant's continued 

withholding of certain records responsive to Plaintiffs' FOIA requests that are at 

1 



issue in this action. Under this Court's May 19, 2022 order, Defendant's deadline to 

file objections to the report and recommendations is August 3, 2022. 

2. Upon review and a subsequent conference with the special master, the 

parties confirmed that there remain at-issue records which, under this Court's May 

19, 2022 order, still require the special master's review. Counsel for Defendant has 

identified for the special master the remaining records that still require review, and 

it is the parties' understanding that the special master will review these identified 

records and submit a supplemental report and recommendation to the Court. 

3. The parties agree that both Plaintiff and Defendant should be 

permitted to file their own objections to the special master's report and 

recommendations and respond to the other party's objections. 

4. Accordingly, to permit Plaintiff to assert its own objections and to 

provide both parties with sufficient time to review the special master's report and 

recommendations, Plaintiff and Defendant agree that both parties may file 

objections to the special master's report and recommendation and respond to any 

objections filed. The parties also agree that the deadline to file objections shall be 

14 days after the special master submits its supplemental report, and their deadline 

to file responses shall be 7 days after receipt of the opposing party's objections. 

Stipulated and agreed to: 

Is I Zachary C. Larsen w/ permission 
Zachary C. Larsen (P72189) 
Attorney for Plaintiff 
zlarsen@clarkhill.com 

Dated: August 3, 2022 

2 

Is I Adam R. de Bear 
Adam R. de Bear (P80242) 
Attorney for Defendant 
deBearA@michigan .gov 
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STATE OF MICHIGAN 
COURT OF CLAIMS 

ENERGY POLICY ADVOCATES, A 
WASHINGTON NONPROFIT 
CORPORATION, 

Plaintiff, 

V 

No. 20-000098-MZ 

HON. THOMAS C. CAMERON 

MICHIGAN DEPARTMENT OF ATTORNEY 
GENERAL, 

Defendant. 

Zachary C. Larsen (P72189) 
Charles A. Lawler (P65164) 
Clark Hill PLC 
Attorneys for Plaintiff 
212 East Cesar E. Chavez Avenue 
Lansing, MI 48906 
(517) 318-3053 
zlarsen@clarkhill.com 

Adam R. de Bear (P80242) 
Thomas Quasarano (P27982) 
Assistant Attorneys General 
Michigan Department of Attorney General 
Attorneys for Defendant 
P.O. Box 30754 
Lansing, MI 48909 
(517) 335-7573 
deBearA@michigan.gov 

ORDER SETTING DEADLINES 
FOR THE PARTIES TO FILE OBJECTIONS 

TO THE SPECIAL MASTER'S REPORT AND RECOMMENDATION 

At a session of said Court, held in the City of Lansing, 
State of Michigan, on August __ , 2022. 

PRESENT: __________ _ 
HON. THOMAS C. CAMERON 

In accordance with the foregoing stipulation of the parties, and the Court 

being otherwise fully advised in the premises; 

IT IS HEREBY ORDERED as follows: 

3 
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e par es may file objections to the special master's report and 

recommendation within 14 days after the special master submits a supplemental report 

and recommendation. 

2. The parties may file responses to any objections to the special master's 

report and recommendation within 7 days after being served with a copy of the 

opposing party's objections. 

IT IS SO ORDERED. 

Date 

4 

Hon. Thomas C. Cameron 
Court of Claims Judge 
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STATE OF MICHIGAN 

COURT OF CLAIMS 

ENERGY POLICY ADVOCATES, a Washington 
Nonprofit Corporation, 

Plaintiff, 

V 

MICHIGAN DEPARTMENT OF ATTORNEY 
GENERAL, 

Defendant. 

Case No. 20-000098-MZ 

Hon. Thomas C. Cameron 

ORDER DENYING PLAINTIFF EPA'S 06/02/2022 MOTION FOR 
RECONSIDERATION OF THE COURT'S MAY 19, 2022 ORDER APPOINTING 

A SPECIAL MASTER 

Plaintiffs motion to reconsider this Court's May 19, 2022 order appointing a special master is 
DENlED for failure to demonstrate that a palpable error occurred. MCR 2. l l 9(F)(3). 

I. BACKGROUND 

Plaintiff filed this action under the Freedom of Information Act (FOIA) after Defendant exempted 
or partially exempted approximately 426 records from disclosure. Defendant asserted work product or 
attorney client privilege as its basis for exempting most of the records it withheld from plaintiff. 

On November 30, 2021 , Defendant moved for summary disposition reasserting the merit of its 
exemptions. Plaintiff opposed the motion and later moved for summary disposition in which it disputed 
the propriety of defendant' s claims of privilege. Indeed, plaintiff argued that at the very least this Court 
"should conduct an in camera review regarding the remaining records to scrutinize [defendant' s] claims 
of privilege." This Court agreed with plaintiff, and on February 25 , 2022, this Court ordered defendant to 
produce an unredacted copy of the records and related exemption log to the Court in order to conduct an 
in camera review of the disputed records. 

After receipt of the records, the Court discovered that the 426 records were actually comprised of 
over 10,000 sheets of paper that must be reviewed by the Court to respond to the parties ' compet!ng 
motions for summary disposition. A scheduling conference was then held on April 29, 2022, at which 
this Court explained that, unless the parties could agree within two weeks to significantly narrow the scope 
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of the disputed documents to be reviewed, a special master would be appointed under MCL 600.64 l 9(l)(c) 
to assist this Court in its in camera review. Although the parties expressed some concern over potential 
costs, neither party objected to the appointment of a special master. 

On May 19, 2022, this Court appointed attorney Jeffrey M. Schroder (P63 l 72) to serve as special 
master in this case because the parties had not indicated to the Court that they had reached an agreement 
to significantly narrow the scope of the in camera review. Plaintiff now seeks reconsideration of the 
Court's appointment of a special master. 

II. Analysis 

On reconsideration of this Court's May 19, 2022 order, plaintiff asserts that this Court lacks the 
constitutional authority to appoint a special master. 1 Specifically, plaintiff argues that because there is no 
express constitutional provision allowing for the judicial appointment of a special master, the Court lacks 
the authority to do so, unless the parties consent. The Court disagrees. 

Plaintiff fails to adequately address the Legislature's express appointment authority under MCL 
600.6419(1 )( c ). The Legislature provided the Court of Claims with broad authority to appoint a special 
master "as the court considers necessary." MCL 600.6419(1)(c). Plaintiff argues that this broad grant of 
authority must be construed narrowly such that the authority to appoint only exists with the parties ' 
consent, a condition that is not found anywhere in the statute. Plaintiff further argues that in the absence 
of consent, the appointment of a special master is "wholly unconstitutional." Plaintiffs objection to this 
Court' s May 19, 2022 order lacks merit and fails to demonstrate that the Court palpably erred. 

Wherefore, plaintiffs motion for reconsideration is DENIED. 

IT IS SO ORDERED. 

Date: June 6. 2022 

aintiff cryptically notes in a footnote that the special master may have a conflict of inte:est but prov ides 
egal analysis nor further explanation regarding this potential conflict or impact on this matter. 
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STATE OF MICIDGAN 
COURT OF CLAIMS 

ENERGY POLICY ADVOCATES, A 
WASHINGTON NONPROFIT CORPORATION, 

Plaintiff, 

V 

MICHIGAN DEPARTMENT OF ATTORNEY 
GENERAL, 

Defendant. 

Zachary C. Larsen (P72 l 89) 
Charles A. Lawler (P65 l 64) 
Clark Hill PLC 

No. 20-000098-MZ 

HON. THOMAS CAMERON 

Adam R. de Bear (P80242) 
Thomas Quasarano (P27982) 
Assistant Attorneys General 

Attorneys for Plaintiff 
215 S. Washington Square, Suite 200 
Lansing, MI 48933 

Michigan Department of Attorney General 
Attorneys for Defendant 

(517) 318-3053 
zlarsen@clarkhill.com 
clawler@clarkhil I .com 

P.O. Box 30754 
Lansing, MI 48909 
(517) 335-7573 
deBearA@michigan.gov 

_____________ / 

PLAINTIFF EPA'S 06/02/2022 COMBINED MOTION FOR RECONSIDERATION OF 
THE COURT'S MAY 19, 2022 ORDER APPOINTING A SPECIAL MASTER 

AND BRIEF IN SUPPORT 

INTRODUCTION 

This is a Freedom of Information Act ("FOIA") matter under MCL 15.231 , et seq seeking 

certain admittedly public records withheld by the Department of Attorney General ("DAG") under 

claims of privilege. This Court correctly determined in its February 25 , 2022 order that the still

withheld documents submitted to the Court warrant an in camera review. Plaintiff EPA is sensitive 

to the fact that an in camera review is a relatively time-intensive process. To that end, EPA' s 

counsel has worked cooperatively with DAG' s counsel in an attempt to significantly limit the 
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number of pages that must be reviewed. And those efforts have been fruitful: the parties have 

reduced the overall page count for any review by an estimated 40-50% and this Court would need 

to review just over 300 discrete records. 

But, even while sensitive to the time burden on this Court, Plaintiff EPA nonetheless 

respectfully objects to the delegation of this important task to a Special Master. Michigan ' s 

constitution vests all judicial authority in one court of justice and limits the power of its courts to 

make appointments. Const l 963, art 6, § 27. That limitation applies as much to this court of limited 

jurisdiction as it does to the general jurisdiction of the trial court. And while the Court of Claims 

Act facially allows the Court to appoint a special master, that statutory grant of authority to a court 

of limited jurisdiction must be viewed through the lens of the overarching constitutional limitation. 

fn other words, this Court holds the same power as that held by the circuit court (i.e., to appoint 

special masters on the consent of both parties). Because this Court's power is thus constitutionally 

limited, Plaintiff EPA respectfully requests that this Court reconsider its May 19, 2022 Order 

Appointing a Special Master. 1 

STANDARD OF REVIEW 

Pursuant to MCR 2. I I 9(F)(3), a party moving for reconsideration "must demonstrate a 

palpable error by which the court and the parties have been misled and show that a different 

disposition of the motion must result from correction o t e error. · f h " A "palpable" error is an error 

"[e]asily perceptible, p am, o v1ous, rea I y v1s1 e, no 1cea , , , · · I · b · d"I · "bl 1· ble patent distinct manifest." Stamp 

v Mill Street Inn, 152 Mich App 290,294; 393 NW2d 614 (1986), quoting Black 's Law Dictionary 

fi · "fng an issue on which (5th ed). Nonetheless, MCR 2. I I 9(F)(3) does not prevent a court rom revisi 1 

. . . . Plaintiff also notes that the firm 1 
Though Plaintiff EPA 's objection here 1s constitutional m nat~re,A . t t Attorney General for 

selected may have conflicts due to current service . · as a Special ss1s an 
Defendant DAG. 

2 

mm11H~ 1111~1m1mJJ~~ ~ 
ovocATES V 

ENERGY POLICY ~ANA NESSEL 



the court previously ruled in order to correct a mistake. See Macomb Co Dep't of Human Servs v 

Anderson, 304 Mich App 750, 754; 849 NW2d 408 (2014). Moreover, "the rule does not 

categorically prevent a trial court from revisiting an issue even when the motion for reconsideration 

presents the same issue already ruled on; in fact, it allows considerable discretion to correct 

mistakes." Id. 

ARGUMENT 

I. Article 6, Section 27 of Michigan's constitution limits the appointment of a special 
master. 

By the Michigan constitution, "the judicial power of the state is vested exclusively in one 

court of justice" including in such "courts of limited jurisdiction that the legislature may establish 

. ... " Art 6, Sect 1. This is one such court. MCL 600.6401 et seq. The constitution likewise limits 

a judge's exercise of "any power of appointment to public office except as provided in this 

constitution." Const 1963, art 6, § 27 (applicable to •~udges" of "the court of appeals") (emphasis 

added); MCL 600.6404( l) (noting that "the court of claims consists of 4 court of appeals judges") 

(emphasis added). 

Judges are provided certain appointment powers "in this constitution." Id. For example, the 

Supreme Court may ' 'appoint an administrator of the courts and other assistants of the supreme 

court as may be necessary to aid in the administration of the courts of this state." Const 1963, art 

6, § 27. The Supreme Court may appoint its staff. Id. Circuit court judges may appoint persons to 

fill vacancies in the office of county clerk or prosecuting attorney in their jurisdictions. Const 1963, 

art 6, § 14. Judges may select among themselves members to the Judicial Tenure Commission. 

Const I 963, art 6, § 30( I). And a former elected judge may "perform judicial duties for limited 

periods or specific assignments" on authorization by the Michigan Supreme Court. Const 1963, 

3 
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art 6, 23. But there is no constitutional provision allowing for the judicial appointment of a 

special master. 

That limitation has been held on several occasions to prevent a trial court from appointing 

any special master, expert witness, or otherwise enlisting the assistance of an attorney in the 

performance of the court's duties without the consent of the parties to the particular case. For 

example, in Carson Fischer Potts and Hyman v Hyman, 220 Mich App 116; 559 NW2d 54 ( I 996), 

the Court of Appeals held that the appointment of an expert witness with the power to make 

findings of fact, conclusions of law, and provide a "final recommendation and proposed judgment" 

on the disposition of the matter subject to all parties' filing objections violated Michigan ' s 1963 

Constitution at art 6, § 27. Id. at 120-121. The Court of Appeal in that matter noted that "there is 

no constitutional authority for the trial court to delegate specific judicial functions to an 'expert 

witness"' and it " is within the peculiar province of the judiciary to adjudicate upon and protect the 

rights and interests of the citizens and to construe and apply the laws." Id. at 121. Indeed, the Court 

of Appeals had determined even earlier that a circuit court judge did not have the authority to 

appoint or give such authority. Brockman v Brockman, 113 Mich App 233; 317 NW2d 327 (1982). 

And at least one Supreme Court justice has endorsed this reading of Article 6, § 7. See Caudill v 

State Farm Mutual Auto Ins Co, 485 Mich I 107, 1109; 779 NW2d 83 (2010) (Corrigan, J. 

dissenting from denial of application) (noting that "the trial court lacked th[ e] authority" to appoint 

a discovery master to review 77,000 pages of documents and make recommendations to the court). 

This Court's May 19, 2022 order appointing a special master similarly runs afoul of this 

constitutional provision. Though the Court relied on MCL 600.6419(l)(c) in making its 

appointment, that provision either: (a) must be understood as limited to those circumstances where 

appointment of a special master is permissible (e.g. , by consent of the parties); or (b) is wholly 

4 



unconstitutional. Subsection 6419(1)(c) was added by 2013 P.A. 164. It did not exist in the Court 

of Claims Act prior to that amendment and did not exist at the time of the adoption of the 1963 

Constitution. See Senate Bill 652 of 2013 (available at Iegislature.mi.gov/documents/2013-

2014/billintroduced/Senate/pdf/2013-S IB-0652.pdf). But since the Constitution provides an 

exception to the prohibition on judicial appointments only "as provided in this constitution ," 

Const 1963, art 6, § 27 (emphasis added), this statutory provision is no help to this question and 

does not differentiate the Court of Claims from the Circuit Court. The allowable exceptions are 

only those explicitly noted "in this constitution," Const 1963, art 6, § 27-such as those 

appointment-power provisions addressed above. 

The Legislature's grant of this power must be held within its constitutional scope, and it 

must be considered against the backdrop of the Court of Claims as a court of limited jurisdiction. 

In other words, this Court has only the same authority to appoint special masters that a circuit court 

would have. It certainly does not have more authority (as a court of limited jurisdiction) than the 

circuit court has (as a constitutionally provided-for court). Accordingly, the exercise of power 

under MCL 600.6419(1 )(c) is at least limited to appointment by both parties' consent--or, 

alternatively, is unconstitutional in total. Const 1963, art 6, § 27; Carson Fischer Potts and Hyman, 

220 Mich App at 120-121. 

This limitation is particularly important within the context of a FOIA suit brought by a 

non-profit. FOlA actions are affected with the public policy of permitting "full and complete 

information regarding the affairs of government and the official acts of those who represent them 

as public officials and public employees, consistent with this act." MCL 15.231(2). The act is "a 

manifestation of this state's public policy favoring public access to government information, 

recognizing the need that citizens be informed as they participate in democratic governance, and 

5 
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and i requirement of e p dite<l judicial re ie\: . MCL 15.240( -). 

Thi uit embodie those public purposes. Like man others brought in the FOIA context, 

it i brought b a non-profit entit . nd it in ol es records concerning the actions of DAG that 

ma be of public interesL In light of that public purpose, Plaintiff EPA s counsel has significantl 

di counted their fees helm standard market rates. The appointment of a special master in this 

conte. t adds significant cost to FOIA litigation which in this and other similar matters will 

discourage the pursuit and accomplishment of those public purposes. Thus. the constitutional 

limitation on judicial appointments is e en more significant to this particular action. 

For those rea ons. the Court's appointment of a special ma ter in this case is 

constitutionall infirm. Though Plaintiff EPA appreciates the burden of this Court' re ie\i it has 

stri en to limit the documents submitted for in camera re ie o that re ie, may be conducted as 

efficientl. as possible. Thi Court hould reconsider its entr of the Ma 19 202_ Order 

Appointing a Special Master. 
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CONCLUSION AND RELIEF REQUESTED 

The 1963 Michigan onstitution limits judges ' exercise of "any power of appointment to 

public office except as provided in this constitution." Const 1963, art 6, § 27 (applicable to judges 

of the court of appeals) (emphases added). Although a Special Master may be appointed with the 

consent of the parties, such consent does not exist in this case. Thus, the May 19, 2022 Order 

Appointing a Special Master is in violation of the 1963 Michigan Constitution. Plaintiff EPA 

respectfully requests that this Court reconsider its entry of that Order. 

Dated: June 2, 2022 

7 

Respectfully Submitted, 

CLARK HILL PLC 

Isl Zachary C. Larsen 
Zachary C. Larsen (P72189) 
Charles A. Lawler (P65 I 64) 
Clark Hill PLC 
Attorneys for Plaintiff 
215 S. Washington Ave. , Ste. 200 
Lansing, MI 48933 
(517) 318-3053 
zlarsen@clarkhill.com 
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CONCLUSION AND RELIEF REQUESTED 

The 1963 Michigan Constitution limits judges' exercise of "any power of appointment to 

public office except as provided in this constitution." Const 1963, art 6, § 27 (applicable to judges 

of the court of appeals) (emphases added). Although a Special Master may be appointed with the 

consent of the parties, such consent does not exist in this case. Thus, the May 19, 2022 Order 

Appointing a Special Master is in violation of the 1963 Michigan Constitution. Plaintiff EPA 

respectfully requests that this Court reconsider its entry of that Order. 

Dated: June 2, 2022 
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Respectfully Submitted, 

CLARK HILL PLC 

Isl Zachary C. Larsen 
Zachary C. Larsen (P72189) 
Charles A. Lawler (P65 I 64) 
Clark Hill PLC 
Attorneys for Plaintiff 
215 S. Washington Ave., Ste. 200 
Lansing, MI 48933 
(517) 318-3053 
zlarsen@clarkhill.com 
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STATE OF MICIDGAN 

COURT OF CLAIMS 

ENERGY POLICY ADVOCATES, a Washington 
Nonprofit Corporation, 

Plaintiff, 

V 

MICHIGAN DEPARTMENT OF ATTORNEY 
GENERAL, 

Defendant. 
____________ ! 

Case No. 20-000098-MZ 

Hon. Thomas C. Cameron 

ORDER APPOINTING SPECIAL MASTER 

Pending before this Court in this action filed under the Freedom oflnformation Act (FOIA) 
are the parties competing motions of summary disposition. On February 25, 2022, the Court ordered an 
in camera review of the exempted records in order to determine the parties' motions. See Evening News 
Ass 'n v Troy, 417 Mich 481,516; 339 NW2d 421 (1983). Defendant has subsequently provided the Court 
with thousands of documents that must be reviewed. Considering the voluminous nature of the records to 
be examined: 

IT IS HEREBY ORDERED that the Court appoints attorney Jeffrey M. 
Schroder (P63 l 72) to serve as special master in this case. MCL 600.6419(1 )( c ). The special master shall 
review the documents at issue and related privilege log. The special master will deliver a report with his 
findings and recommendations to the Court and Defendant by July 22, 2022. Any objections to the special 
master's findings or recommendations must be filed by Defendant within 7 days of receipt of the report. 
The cost of the special master shall be born equally by the parties at the rate of $350 per hour. 

IT IS SO ORDERED. 

Date: May 19. 2022 
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STATE OF MICIDGAN 

COURT OF CLAIMS 

E ERGY POLICY ADVOCATES, a Washington 
onprofit Corporation, 

Plaintiff, 

V 
Case No. 20-000098-MZ 

MICHIGAN DEPARTMENT OF ATTORNEY 
GE ERAL, 

Hon. Thomas C. Cameron 

Defendant. 

ORDER APPOINTING SPECIAL MASTER 

Pending before this Court in this action filed under the Freedom oflnformation Act (FOIA) 
are the parties competing motions of summary disposition. On February 25, 2022, the Court ordered an 
in camera review of the exempted records in order to determine the parties' motions. See Evening News 
Ass 'n v Troy, 417 Mich 481, 516; 339 NW2d 421 (1983). Defendant has subsequently provided the Court 
with thousands of documents that must be reviewed. Considering the voluminous nature of the records to 

be examined: 

IT IS HEREBY ORDERED that the Court appoints attorney Jeffrey M. 
Schroder (P63172) to serve as special master in this case. MCL 600.6419(1 )( c ). The special master shall 
review the documents at issue and related privilege log. The special master will deliver a report with his 
findings and recommendations to the Court and Defendant by July 22, 2022. Any objections to the special 
master's findings or recommendations must be filed by Defendant within 7 days of receipt of the report. 
The cost of the special master shall be born equally by the parties at the rate of $350 per hour. 

IT IS SO ORDERED. 

Date: May 19. 2022 
Thomas C. Cam on 
Judge, Court of Claims 
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In an effort to avoid the effect of the FOB term inserted in the invoices in 2018, defendant 

postulates that perhaps plaintiff's customers did not agree to the term, and that the Court should 

give the term no credence. Defendant was required to support its motion for summary disposition 

with evidence, however, not speculation. See Barnard Mfg Co, Inc v Gates Performance 

Engineering, Inc, 285 Mich App 362, 369; 775 NW2d 618 (2009); Bennett v Detroit Police Chief, 

274 Mich App 307, 318-319; 732 NW2d I 64 (2006). Furthermore, the customers ' acceptance of 

the term and a meeting of the minds can be found in the customers' performance, i.e., paying for 

the aggregate. See In re Cert(fied Question, 432 Mich 438, 446; 443 NW2d 112 ( 1989). 

The Court also finds unpersuasive defendant's contention that plaintiff should be liable for 

the assessments because of plaintiffs failure to maintain adequate records. Defendant's argument 

invokes MCL 205.23(3), which provides that, when a person engaged in making taxable sales at 

retail also makes non-exempt sales, that person must maintain adequate records. And if "the 

person fails to keep separate books, there shall be levied upon him or her the tax ... equal to 6% 

of the entire gross proceeds of both or all of his or her businesses." Id. Here, plaintiff provided 

adequate records, as is apparent from plaintiffs invoices that contain separate entries for delivery 

charges and sales. In addition, plaintiff has submitted in response to defendant's motion as Exhibit 

J some of its accounting records that show revenue derived from delivery and revenue derived 

from aggregate sales. Furthermore, the auditor does not appear to have had trouble distinguishing 

between delivery charges and aggregate sales when issuing the assessments at issue. The notion 

that plaintiff failed to keep adequate records is not supported by the evidence before the Court. 

Ill. CONCLUSION 

IT IS HEREBY ORDERED that defendant's motion for summary disposition is 

GRANTED in part as it concerns the final assessments issued for the 2016-2017 tax years. 

-9-



In an effort to avoid the effect of the FOB term inserted in the invoices in 2018, defendant 

postulates that perhaps plaintiffs customers did not agree to the term, and that the Court should 

give the term no credence. Defendant was required to support its motion for summary disposition 

with evidence, however, not speculation. See Barnard Mfg Co, Inc v Gates Performance 

Engineering, Inc, 285 Mich App 362, 369; 775 NW2d 618 (2009); Bennett v Detroit Police Chief, 

274 Mich App 307, 318-319; 732 NW2d 164 (2006). Furthermore, the customers ' acceptance of 

the term and a meeting of the minds can be found in the customers ' performance, i.e. , paying for 

the aggregate. See In re Certified Question, 432 Mich 438, 446; 443 NW2d 1 I 2 ( 1989). 

The Court also finds unpersuasive defendant's contention that plaintiff should be liable for 

the assessments because of plaintiff's failure to maintain adequate records. Defendant' s argument 

invokes MCL 205.23(3), which provides that, when a person engaged in making taxable sales at 

retail also makes non-exempt sales, that person must maintain adequate records. And if ' 'the 

person fails to keep separate books, there shall be levied upon him or her the tax ... equal to 6% 

of the entire gross proceeds of both or all of his or her businesses." Id. Here, plaintiff provided 

adequate records, as is apparent from plaintiffs invoices that contain separate entries for delivery 

charges and sales . In addition, plaintiff has submitted in response to defendant's motion as Exhibit 

J some of its accounting records that show revenue derived from delivery and revenue derived 

from aggregate sales. Furthermore, the auditor does not appear to have had trouble distinguishing 

between delivery charges and aggregate sales when issuing the assessments at issue. The notion 

that plaintiff failed to keep adequate records is not supported by the evidence before the Court. 

III . CONCLUSION 

IT IS HEREBY ORDERED that defendant's motion for summary disposit ion 1s 

GRANTED in part as it concerns the final assessments issued for the 2016-2017 tax years. 

-9-



IT IS HEREBY FURTHER ORDERED that defendant' s motion is DENIED in part as it 

concerns the 20 I 8 tax year, and that summary disposition is GRANTED to plaintiff as the 

nonmoving party under MCR 2.1 I 6(1)(2) as it concerns the 20 I 8 tax year. As a result, Final 

Assessment No. VA4YWSM shall be cancelled. 

This is a final order that resolves the last pending claim and closes the case. 

May 20, 2022 

Judge, Court of C aims 
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STATE OF MICIDGAN 

COURT OF CLAIMS 

ENERGY POLICY ADVOCATES, a Washington 
Nonprofit Corporation, 

Plaintiff, 

V 

MICHlGAN DEPARTMENT OF ATTORNEY 
GENERAL, 

Defendant. 

Case No. 20-000098-MZ 

Hon. Thomas C. Cameron 

ORDER FOR PRODUCTION FOR IN CAMERA REVIEW 

Pending before the Court in this action filed under the Freedom of Information Act are the 
parties' competing motions for summary disposition. Having reviewed the parties' briefing and 
arguments, the Court concludes that an in camera review of the records is warranted. See Evening News 
Ass 'n v Troy, 417 Mich 481, 516; 339 NW2d 421 (1983). As a result, defendant is hereby ordered to 
produce for the Court's review: 

An unredacted copy of the public records identified in defendant's January 7, 2022 
supplemental exemption log with the redacted material(s) and cited exemptions clearly identified. In 
addition, defendant shall note any of the documents that, to its knowledge, plaintiff already possesses. 

Defendant shall produce the requested materials within twenty-eight (28) days of the entry 
of this order. The records shall be sealed and will only be accessible by the Court. See MCR 8.119(1). 

No further briefing will be allowed, unless otherwise ordered by the Court. 

It is so ordered. 

Date: February 25. 2022 
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Assistant Attorneys General 
Michigan Department of Attorney General 
Attorneys for Defendant 
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PLAINTIFF ENERGY POLICY ADVOCATES' SUPPLEMENTAL BRIEF IN 
RESPONSE TO DEFENDANT'S 1/7/22 SUPPLEMENTAL EXEMPTION LOG 



INDEX OF AUTHORITIES .................... ...................................................................................... iii 

ARGUMENT .................................................................................................................................. I 

I. DAG has failed to meet its burden and establish particularized justifications for 
exemption of the public records identified in the January 7, 2022 supplemental 
exemption logs. The Court should order disclosure or conduct an in camera review ........ 1 

A. DAG has not offered particularized justification for withholding the public 
records identified in the Supplemental Exemption Log ......................................... 1 

B. As an alternative to disclosure, the Court should conduct an in camera 
review and allow EPA' s counsel to participate ...................................................... 4 

II. DAG's further disclosure of 60 additional documents warrants an award of attorney's 
fees to EPA as a substantially prevailing party. EPA' s possession of a handful of 
documents obtained from other states is irrelevant... .......................................................... 5 

CONCLUSION AND RELIEF REQUESTED .............................................................................. 8 
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ARGUMENT 

I. DAG has failed to meet its burden and establish particularized justifications for 
exemption of the public records identified in the January 7, 2022 supplemental 
exemption logs. The Court should order disclosure or conduct an in camera review. 

DAG has not provided a particularized justification for the categories of public records 

identified in its January 7, 2022 Supplemental Exemption Log ("Supplemental Exemption Log"). 

(Def.'s Reply Br., Ex. 14.) As with its prior privilege log, DAG offers in its Supplemental 

Exemption Log only vague, generic justifications that provide insufficient basis to sustain their 

exemption claims. But merely labeling a document with a claim of privilege is insufficient. This 

Court should therefore either order disclosure or, at a minimum, conduct an in camera review. 

A. DAG has not offered particularized justification for withholding the public 
records identified in the Supplemental Exemption Log. 

Governments have a significant advantage in Freedom of Information Act ("FOIA") 

litigation. Evening News Ass'n v City of Troy, 417 Mich 481,514; 330 NW2d 481 (1983). They 

know exactly what is in a document; a party challenging the claimed exemption does not. Id. Thus, 

"the normal common-law tradition of adversarial resolution of matters is decidedly hampered, if 

not brought to a complete impasse." Id. 

Because of that procedural disadvantage and "the natural tendency of bureaucracies to 

protect themselves," courts must "find some way to compensate ... " Id. at 514-515. The solution 

is that courts must, in their discretion: (1) require "a complete particularized justification as set 

forth in the six rules above"; (2) "conduct a hearing in camera based on a de novo review to 

determine whether complete particularized justification pursuant to the six rules exists"; or (3) 

"consider 'allowing plaintiff's counsel to have access to the contested documents in camera under 

special agreement 'whenever possible."' Id. at 516 ( emphasis supplied). Because DAG has failed 

to provide "complete particularized justification" in accordance with Evening News, more is 
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required here: at least an in camera review and preferably with an opportunity for EPA's counsel 

to participate with adversarial argument. 

DAG's Supplemental Exemption Log again fails to provide an adequate particularized 

justification here. Consequently, this Court must either: (1) grant summary disposition and order 

disclosure; or (2) move to the other alternatives. "Justification of exemption must be more than 

'conclusory,' i.e., simple repetition of statutory language. A bill of particulars is in order. [For 

example, j]ustification must indicate factually how a ... category of documents, interferes with 

law enforcement proceedings." Evening News Ass 'n, 417 Mich at 503 (articulating rules in context 

of law-enforcement investigation exemption), citing Campbell v Dep 't of Health & Human 

Services, 221 US App DC 1, 4-6, 10-11; 682 F2d 256 (1982); Vaughn v Rosen, 157 US App DC 

34 7; 484 F2d 820. Further, though a category of documents may be exempt from FO IA disclosure, 

"any category must be clearly described and drawn with sufficient precision so that all documents 

within a particular category are similar in nature." Herald Co v Ann Arbor Pub Sch, 224 Mich App 

266, 275; 568 NW2d 411, 415 (1997), quoting Newark Morning Ledger Co v Saginaw Co Sheriff, 

204 Mich App 215, 225-226; 514 NW2d 213 (1994). In determining if there is particularized 

justification for a category of documents, a court may "conduct a hearing in camera based on de 

nova review to determine whether complete particularized justification ... exists[.]" Nicita v City 

of Detroit, 194 Mich App 657,663; 487 NW2d 814,818 (1992). 

DAG has identified four separate classes of documents in the Supplemental Exemption 

Log that it seeks to exempt from disclosure. The Manning Declaration states that, "[f]or the most 

part, the same categories of records that I identified in my November 30, 2021 declaration are 

present in body of records described in this additional exemption log." (Def. 's 117122 Reply, Ex. 

14 at ,r 3). And it claims that "the justification provided in [the November 30, 2021 exemption log] 
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applies with the same weight to the exempted records described in the [Supplemental Exemption 

Log]. (Def. 's 1/7/22 Reply, Ex. 14 at ,r 4.) Because the same categories are described and the same 

justifications are given for this Supplemental Exemption Log as for the prior log, those claims fail 

for the same reasons discussed in EPA's prior briefing. (EPA's Br. in Support of MSD, pp. 16-

17; EPA's Br, in Reply, pp. 1-2) (noting DAG's arguments regarding particularized justification 

lack credibility based on its prior practice of overbroad and unsupported assertions of privilege 

demonstrated in a review of the disclosed documents.) 

More particularly, DAG did not meet its requirement to particularly describe the substance 

of the withheld public records identified in the Supplemental Exemption Log. DAG's 

Supplemental Exemption Log offers no more than one-sentence descriptions of exemption 

claims---often drawing on generic descriptors. For example, the "basis for exemption" on 

Document No. 254 states: "Communication between state attorney general offices with a common 

legal interest that outlines ongoing and likely legal actions as well as related next steps in those 

ongoing and likely actions." (Def.'s Reply Br., Ex. 14. p. 8.) The "basis for exemption" on 

Document No. 255 likewise states: "Communication between state attorney general offices with a 

common legal interest that circulates a draft complaint and discusses potential benefits of certain 

legal strategies." (Id.; see also Doc. No. 257.) 

More generic descriptions could hardly be summoned. Nor is the circular, talismanic 

reference to States "with a common legal interest" helpful. DAG cannot justify withholding based 

on "common interest privilege" by saying that it has "a common legal interest." DAG must identify 

and describe "with sufficient precision" a "particularized" basis for its exemption claims. Herald 

Co , 224 Mich App at 275; Evening News Ass 'n, 417 Mich at 503. Bureaucratic double speak is 

insufficient. That means explaining not only the subject matter of the common interest but also the 
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justification for finding a common legal interest rising to the level of recognized privilege. Thus, 

even where DAG has identified the subject of a claimed "common legal interest," that in itself 

does not necessarily justify the existence of a common interest. (See, e.g., Doc. Nos. 260, 266, & 

269.) 

EPA highlights these examples only as illustrative of DAG's withholdings. As the saying 

goes, there is much more where that comes from, (Def.'s Reply Br., Ex. 14)-most of it equally 

sparse in explanation and equally heavy on circular justification. EPA is by no means attempting 

to litigate the records of which there has already been a full disclosure by DAG. But, for those 

continued withholdings, DAG has failed to meet its burden of a particularized justification for the 

exemption. This Court should grant summary disposition in EPA's favor and order disclosure. 

B. As an alternative to disclosure, the Court should conduct an in camera review 
and allow EPA's counsel to participate. 

If the Court does not grant summary disposition and order disclosure because DAG has 

failed to meet its burden, then this Court should conduct an in camera review on both the 

Supplemental Exemption Log, as well as the previously identified documents DAG continues to 

wrongfully withhold. 

DAG bas acknowledged the need for an in camera review here. When EPA first proposed 

in camera review, DAG did not object. (Def.'s Resp. to Pltf.'s 11/30/21 Mot. for Summ. Disp., p. 

16). DAG now appears to be trying to walk that concession back. DAG now claims that its 

"exemption logs and declarations, and perhaps in camera review of certain records, show that 

Plaintiffs arguments regarding the remaining at-issue records lack merit." (Def.'s 1/7/22 Reply, 

p. 4). If summary disposition is not granted in EPA's favor, then an in camera review is necessary. 

As discussed before, DAG's claims of exemption of the remaining public records at issue 

strongly suggest the need for an in camera review of any still-withheld documents that are not 
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otherwise ordered to be released. (Pltf.'s MSD, p. 18). Moreover, DAG's previous unjustified 

claims of privilege illustrate the benefit of '"allowing plaintiffs counsel to have access to the 

contested documents in camera under special agreement"' in order to sharpen this Court's review 

through the adversarial process of argumentation. Id. at 516. For that reason, this Court should 

allow EPA's counsel the opportunity to participate in any necessary in camera review. 

To compensate for not meeting its burden, DAG also seemingly attempts to place the blame 

on EPA asserting its rights under FOIA. DAG argues that it "should not be faulted for Plaintiffs 

continued challenge of such a large volume or records . . .. " (Def.'s 1/7/22 Reply, p. 2). The 

problem here is not EPA's assertion of rights under FOIA; the problem is DAG's withholding of 

voluminous amounts of public records. DAG's late attempt to prevent in camera review is 

remarkable. This Court should, at a minimum, look behind DAG's terse justifications and 

thoroughly review DAG's withholdings. Evening News Ass 'n, 417 Mich at 516. 

II. DAG's further disclosure of 60 additional documents warrants an award of 
attorney's fees to EPA as a substantially prevailing party. EPA's possession of a 
handful of documents obtained from other states is irrelevant. 

Lastly, there should be no debate now that EPA has already at least substantially prevailed. 

EPA has obtained 187 documents either in full or with partial redactions from DAG out of a total 

of approximately 425 contested documents since the filing of this suit. (And that does not include 

whatever this Court may order DAG to disclose.) Moreover, this suit had a substantial causative 

effect on the release of those documents: DAG refused to give up any of the challenged documents 

before EPA's suit. Therefore, EPA is entitled to an award of attorney fees and costs pursuant to 

MCL 15.240(6) regardless of what this Court does in an in camera review. 

"A party has 'prevailed' under FOIA if the prosecution of the action was necessary to and 

had a substantial causative effect on the delivery of or access to the documents." Wilson v Eaton 

196 Mich App 671, 673; 493 NW2d 433 (1992). When a party completely prevails 
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"attorney fees and costs must be awarded under the first sentence of MCL 15.240(6)[.]" Local 

Area Watch v City of Grand Rapids, 262 Mich App 136, 150; 683 NW2d 745 (2004). When a 

party prevails partially, an award of attorney fees and costs is discretionary. Id. A party completely 

prevails even if "the victory may not be total, [but] it is still a very substantial one[.]" Int'! Union, 

United Plant Guard Workers of America v Dep't of State Police, 422 Mich 432, 455; 373 NW2d 

713 ( 1985). In other words, a party prevails when it obtains access to the documents central to its 

FOIA claim. Id. As discussed in earlier briefing, prevailing does not require an order compelling 

production. Local Area Watch v City of Grand Rapids, 262 Mich App 136, 150. A party has 

"prevailed in part" for purposes of FOIA if "plaintiffs FOIA action was reasonably necessary to 

and substantially caused defendants to produce the late-disclosed items." Id. 

EPA has substantially prevailed and is entitled to reasonable attorneys' fees. DAG initially 

withheld numerous documents from EPA in response to EPA 's FOIA requests. Through discovery, 

EPA obtained DAG's late disclosure of 187 documents initially withheld on indefensible claims 

of privilege. (See, e.g., Pltf.'s 11/30/21 MSD, Ex. E.) Of those, 127 documents were disclosed in 

June 2021; another 60 documents were disclosed in January 2022 along with the Supplemental 

Exemption Log. 1 That disclosure occurred only after discovery requests were issued by EPA and 

the parties reached an agreement to ward off a discovery fight. This action has thus undoubtedly 

been "necessary to" and had "a substantial causative effect on" DAG's disclosure. 

DAG admits this. DAG concedes it has directly disclosed these documents to EPA as a 

result of this litigation. (Def's. Resp. to Pltf's MSD, p. 2.) And DAG "agrees that, under binding 

case law, the instant litigation did have "substantial causative effect" on the delivery of the records 

1 
Plaintiff EPA arrives at the 127-document number from 114 discrete documents produced in June 2021-

of which, approximately 13 additional document numbers are identified noting that they were duplicates 
but had been counted separately towards the withholding of over 425 documents. 
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it disclosed in June of 2021[.]" Id. at p. 13 (emphasis added). That is even more true now than it 

was when DAG filed its response given DAG's further disclosure of 60 documents along with the 

Supplemental Exemption Log. 

DAG's focus on a handful of documents that EPA obtained from other sources is irrelevant. 

First, "the documents" pertinent in FOIA are those possessed by DAG not by some other out-of

state body. Second, those documents are few in number compared to those released by DAG here. 

On the first, DAG incorrectly argues that EPA cannot prevail with respect to any document 

EPA allegedly independently possess because this FOIA action did not have a causative effect on 

EPA's possession. Yet the issue is whether the suit has the causative effect of delivering "the 

information" held by DAG, Local Area Watch v City of Grand Rapids, 262 Mich App 136, 150-

not whatever documents might exist elsewhere. The statutory language is in accord with this 

understanding. FOIA defines a "[p]ublic record" as a "writing prepared, owned, used, ~ 

possession, or retained by a public body in the performance of an official function, from the 

time it is created." MCL 15.232(i) (emphasis supplied). The case of Competitive Enterprise 

Institute v Attorney General of New York, 161 App Div 3d 1283, 1286; 76 NYS3d 640 (2018) 

("CEI") reinforces and illustrates this principle. What is dispositive is if the "writing .. . in the 

possession" of DAG-not whatever EPA may obtain elsewhere. And, contrary to DA G's reading 

of CEI, the standard applied there is not less strict. The issue is the same: did this suit cause DAG 

to release the "writing ... in the possession [of]" the "public body," MCL 15.232(i}-regardless 

of whether similar documents were obtained elsewhere? The suit certainly did. 

On the second the documents DAG focuses on account for a minuscule amount of 
th

e , 

withheld documents. For example, DAG highlights 10 documents obtained from the Minnesota 

AG. (Def.'s Reply Br., p. 3, n. 2.) But DAG initially withheld over 400 documents. (Id., Ex. 
14

-) 
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And DAG has now produced approximately 187 documents through this litigation. Therefore, 

even if these few documents obtained by EPA from other sources2 are not counted towards those 

that EPA has obtained as a result of this litigation, EPA has still substantially prevailed. An award 

of attorney fees is appropriate. Wilson, l 96 Mich App at 673. 

Thus, EPA has established that it has partially prevailed even prior to any ruling by this 

Court ordering further documents to be released. The Court should award EPA attorney fees and 

pursuant to MCL 15.240(6). 

CONCLUSION AND RELIEF REQUESTED 

For the reasons explained herein and in its previous filings, this Court should grant 

judgment in PlaintiffEPA's favor and order the release of the still-withheld documents at issue or, 

alternatively, require an in camera review and allow Plaintiff EPA to participate. Additionally, 

this Court should bold that Plaintiff EPA was a substantially prevailing party, or alternatively a 

partly prevailing party, and award attorney fees in an amount to be determined following further 

supplemental briefing. 

Dated: January 28, 2022 

Respectfully Submitted, 

CLARK HILL PLC 

Isl Zachary C. Larsen 
Zachary C. Larsen (P72 l 89) 
Charles A. Lawler (P65164) 
Attorneys for Plaintiff 
212 East Cesar E. Chavez A venue 
Lansing, Ml 48906 
(517) 318-3053 
zlarsen@clarkhill.com 

2 The axiomatic truth in FOIA litigation is that a party seeking documents never knows what it does not 
know. Evening News Ass 'n, 417 Mich at 514. So, it is perverse for DAG to fault a FOIA requestor for 
seeking records from one governmental body even where it has obtained_ those precis_e documents from 
another. Until the FOIA requestor sees the documents, they cannot know tf there are differences between 
the two. 
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STA TE OF MICHIGAN 
COURT OF CLAIMS 

ENERGY POLICY ADVOCATES, A 
WASHINGTON NONPROFIT CORPORATION, 

Plaintiff, 

V 

MICHIGAN DEPARTMENT OF ATTORNEY 
GENERAL, 

Defendant. 

Zachary C. Larsen (P72 l 89) 
Charles A. Lawler (P65 l 64) 
Clark Hill PLC 
Attorneys for Plaintiff 
212 East Cesar E. Chavez A venue 
Lansing, MI 48906 
(517) 318-3053 
zlarsen@clarkhill.com 
clawler@clarkhill.com 

No. 20-000098-MZ 

HON. THOMAS CAMERON 

Adam R. de Bear (P80242) 
Thomas Quasarano (P27982) 
Assistant Attorneys General 
Michigan Department of Attorney General 
Attorneys for Defendant 
P.O. Box 30754 
Lansing, MI 48909 
(517) 335-7573 
deBearA@michigan.gov 

STIPULATION FOR FILING OF SUPPLEMENT AL EXEMPTION LOG AND 
SUPPLEMENT AL BRIEF IN RESPONSE 

The parties, by and through their respective counsel, state as follows: 

1. In accordance with the Order Amending Scheduling Order dated November 2, 2021, 

the deadline for the parties to file motions for summary disposition was November 30, 2021. 

2. Both parties have filed motions for summary disposition. 

3. For the reasons explained in Defendant DAG's response to Plaintiff EPA' s motion 

for summary disposition, Defendant DAG will be filing a supplemental exemption log on Friday, 

January 7, 2022. 

CLARKHILL\17826\406656\26536 I 130.v2-1 /7/22 
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4. In light of Defendant's supplemental exemption log filing, the parties have agreed 

that Plaintiff shall be allowed to file a supplemental brief in response to said supplemental 

exemption log on or before Friday, January 28, 2022. 

5. Plaintiffs supplemental brief may not exceed 10 pages, double spaced, exclusive 

of attachments and exhibits. 

WHEREFORE, the Patties respectfully request that this Court enter the attached Order. 

Stipulated and agreed to: 

Isl Zachary C. Larsen 
Zachary C. Larsen (P72 l 89) 
Charles A. Lawler (P65164) 
Clark Hill PLC 
Attorneys for Plaintiff 
212 East Cesar E. Chavez 
Avenue 
Lansing, MI 48906 
(517) 318-3053 
zlarsen@clarkhill.com 

Dated: January 7, 2022 

2 

Isl Adam R. de Bear 
Adam R. de Bear (P80242) 
Thomas Quasarano (P27982) 
Assistant Attorneys General 
Michigan Department of 
Attorney General 
Attorneys for Defendant 
P.O. Box 30754 
Lansing, MI 48909 
(517) 335-7573 
deBearA@michigan.gov 

Dated: January 7, 2022 

1 



ORDER GRANTING THE PARTIES STIPULATION FOR FILING OF 
SUPPLEMENT AL EXEMPTION LOG AND SUPPLEMENT AL BRIEF IN RESPONSE 

At a session of said Court held in the Court of 
Claims Courtrooms, Wayne County, 

Detroit, Michigan, 
on the ___ll_g_ day of January 2022. 

PRESENT: Hon. Thomas Cameron 
Judge of the Court of Claims 

This matter having come before the Court on the Parties' stipulation for Defendant to file a 

supplemental exemption log and for Plaintiff to file a brief in response to the same, the Court having 

reviewed the Parties' stipulation and being otherwise fully advised: 

IT IS HEREBY ORDERED that Defendant shall be allowed to file its supplemental 

exemption log on January 7, 2022; 

IT IS FURTHER ORDERED that Plaintiff shall be allowed to file a supplemental brief in 

response to said supplemental exemption log on or before Friday, January 28, 2022, which is not to 

exceed 10 pages, double spaced, exclusive of attachments and exhibits. 

IT IS SO ORDERED. 

Hon. Thomas Cameron 
Judge of the Court of Claims 
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STATE OF MICHIGAN 
COURT OF CLAIMS 

ENERGY POLICY ADVOCATES, A 
WASHINGTON NONPROFIT CORPORATION, 

Plaintiff, No. 20-000098-MZ 

V HON. THOMAS C. CAMERON 

MICHIGAN DEPARTMENT OF ATTORNEY 
GENERAL, 

Defendant. 

Zachary C. Larsen (P72189) 
Charles A. Lawler (P65164) 
Clark Hill PLC 
Attorneys for Plaintiff 
212 East Cesar E. Chavez A venue 
Lansing, MI 48906 
(517) 318-3053 
zlarsen@clarkhill.com 

Adam R. de Bear (P80242) 
Assistant Attorneys General 
Michigan Department of Attorney General 
Attorneys for Defendant 
P.O. Box 30754 
Lansing, MI 48909 
(517) 335-7573 
de Bear A@michigan.gov 

DEFENDANT'S REPLY BRIEF 

I. The Department has carried its burden of justifying the nondisclosure of records 
that are at issue in this litigation. 

In its brief, Plaintiff argues that the Department, "[r]ather than offering a particularized 

justification for each of the documents, ... has instead asserted generic and overly broad claims 

of exemption that fail to meet its burden under FOIA." (Pl's Br, p 4.) In making this argument, 

Plaintiff does cite the Evening News three-step procedure (id., p 6), but it misses its purpose. 

Specifically, Evening News provides that "the following three-step procedure should be 

followed by Michigan trial courts:" (1) "The court should receive a complete particularized 

justification [regarding the exempted records]"; or (2) "the court should conduct a hearing in 

camera based on de novo review to determine whether complete particularized justification 

pursuant to the six rules exists ... ; or (3) the court can consider "allowing plaintiffs counsel to 

have access to the contested documents in camera under special agreement 'whenever 
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possible[.]'" Evening News Ass 'n v City of Troy, 417 Mich 481, 515- 516 (1983). And while 

Plaintiff does request that its counsel be allowed access to the records, it largely ignores the first 

two steps ' purpose. Specifically, the Court explained that "the matter should normally be 

resolved under the first step[,]" but if "the court is in doubt, . .. [it] may have to proceed to the 

second step" where "[i]f the matter is relatively clear and not too complex, the court . . . may, 

within acceptable expenditure of judicial energy, be able to resolve the matter in camera." Id. 

Put simply, this matter should be resolved under the first step as the Department has 

provided exemption logs for the still-withheld records (see Exs 7-1, 8-1; see also Ex 14-1, 

Supplemental Exemption Log 1) along with the particularized justifications detailed in AAGs 

Bock and Manning's declarations. (See Exs 7, 8; see also Ex 14, Supp Manning Declaration.) 

But even if "the court is in doubt" as to the Department's justifications, it can "proceed to the 

second step" and conduct an in camera review of the disputed records. Evening News, 417 Mich 

at 516. And while the Department acknowledges that in camera review will require an 

"expenditure of judicial energy," id., it should not be faulted for Plaintiffs continued challenge 

of such a large volume or records, including emails addressed from the Department's attorneys 

to the Attorney General titled "Legal Strategies and Options on Line 5," (see Ex 14-1 , No. 275). 

Further, more so than the law enforcement records at issue in Evening News, providing 

Plaintiffs counsel with access to these communications is improper considering the well

established protections provided by the attorney client and work product privileges, see, e.g., 

United States v Jicarilla Apache Nation, 564 US 162, 165 (2011) (describing "the attorney-

10 client privilege [as] among the oldest and most established evidentiary privileges known to our 
C 
Iv 
10 

'J, 
0 

1 
Exhibit 14 is a supplemental exemption log with respect to the records Plaintiff did not 

specifically identify as being at issue in June of 2021. 
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produ ~t trin i di tin t from and broad r than the attomey-cli nt privilege"). 

1oreo r-. a review of Plaintiff' arguments regarding the categories of records exempted 

from di losure highlights the fl.av sin its ov n reasoning. First, for its arguments regarding the 

reda tions to the common interest agreements ( or "CIAs" which Plaintiff likely already 

po esses2) Plaintiff suggests that because it " identifies no immediate litigation" or "ongoing 

legal enterprise[ ]' the Department has failed to carry its burden of justifying the nondisclosure. 

(Pl s Br p 8.) But an in camera review, should Court be inclined to conduct one, will show that 

the redacted portions of the CIAs reveal the anticipated legal challenges as well as the common 

legal interests that the signatories share. And the same is true for the withheld communications 

between the signatories to the ClAs; the contents of the communication identify both the legal 

interests shared by the parties as well as the purpose of their communications (e.g., preparing 

joint comment letters to federal regulatory agencies, filing petitions for review of certain 

administrative actions, or commencing civil actions).3 

The justification is even more apparent from the face of the exemption logs with respect 

to the Department's internal communications. For example multiple emails were withheld 

between the Department' s attorneys and David Dybdahl (a retained expert witness) who 

ultimately prepared a report regarding Enbridge' s ability to pay in the event of major spill in its 

2 The Department has now determined that, through litigation with Minnesota, Plaintiff 
independently possesses at least 10 of the at-issue CIAs. (See Ex 15, Supplemental Bock Deel, 
iii\ 2- 3.) And as for the records it did not receive from Minnesota (i.e., Nos. 218,220,226,228, 
229), Vermont is a party to each of those five ClAs, and Plaintiff successfully litigated the 
nondisclosure of CIAs in Vermont. (See Ex 12.) 
3 Further, for Pruss' invoices, the Department has explained that such records may fall within the 
attorney client privileges as they can "also reveal the motive of the client in seeking 
representation, litigation strategy, or the specific nature of the services provided, such as 
researching particular areas of law[.]" Chaudhry v Gallerizzo, 174 F3d 394, 402 (CA 4, 1999). 
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Line 5 oil pipeline. (See, e.g., Ex 14-1 , Nos. 352, 354,356,360). In these emails, the 

Departments attorneys and Dybdahl share draft versions of the report and provide comments on 

particular concerns in the drafts. (Id.) Clearly this is protected work product as the Court Rules 

"protect[] communications between the party' s attorney and any expert witness under .. . 

regardless of the form of the communications" unless those communications reveal 

compensation or fact and assumptions relied upon by the experts. See MCR 2.302(B)(4)(f); see 

also Backiel v Sinai Hosp of Detroit, 163 Mich App 774, 779 (1987) ( commenting that "written 

communications between the expert and the attorney [can] intrude upon those mental 

impressions of the attorney . .. [that] are protected by the work-product doctrine"). 

Other examples of records that are plainly exempt based on the descriptions in the 

exemption logs and declarations include AAG Reichel's June 13, 2019 submission of a draft 

complaint to the Attorney General and other managing attorneys for the purpose of soliciting 

feedback (see Ex 14-1, No. 283) and SAAG Pruss' memoranda that "detail recommendations 

regarding potential legal action on climate litigation and concentrated animal feeding 

operations[,]" (id., No. 3 72). Further, within this internal category of records, a subcategory of 

communications exists in which the Department's attorneys prepare recommendations for the 

Attorney General regarding requests to join amicus briefs or participate with other states as a 

Plaintiff in certain litigation or administrative actions. (See, e.g. , id., Nos. 298, 315, 374, 401, 

403 .) Simply put, given the justification provided in the exemption logs for the nondisclosure of 

these records, the Department has satisfied Evening News ' first step. 

In short, the Department's exemption logs and declarations, and perhaps in camera 

review of certain records, show that Plaintiffs arguments regarding the remaining at-issue 

records lack merit. 

4 
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II. Plaintiff's independent possession of at-issue records makes it impossible for this 
litigation to have had "a substantial causative effect on the delivery of information." 

Lastly, Plaintiffs arguments that it can still be considered a prevailing party with respect 

to the challenged records that it independently possesses make little sense. Specifically, Plaintiff 

relies on a New York case which appears to stand for the proposition that there is no exemption 

for records that are publicly available. (Pl' s Br, p 15), citing Competitive Enterprise Institute v 

Attorney General of New York, 161 App Div 3d 1283, 1286; 76 NYS3d 640 (2018). But this 

case reveals that, under New York Law, a requester "substantially prevails" when it "receive[s] 

all the information that it requested and to which it was entitled in response to the underlying 

FOI[A] litigation." Id. at 1286. Michigan law, however, is different. Specifically, "[a] party 

prevails in the context of a[ ] FOIA action when the action was reasonably necessary to compel 

the disclosure, and the action had a substantial causative effect on the delivery of the information 

to the plaintiff" Thomas v City of New Baltimore, 254 Mich App 196, 202 (2002). Here, 

axiomatically, Plaintiff cannot prevail with respect to any records it independently possesses 

(including the CIAs and related multi-state communications) as this lawsuit will have had no 

"causative effect on the delivery of the information" contained in such records. Id. 

CONCLUSION AND RELIEF REQUESTED 

For these reasons and those stated in its principal brief and response to Plaintiffs motion 

for summary disposition, the Department requests that this Court enter an order granting 

summary disposition in its favor and dismissing Plaintiffs complaint. 

Dated: January 7, 2022 

5 

Respectfully submitted, 

Isl Adam R. de Bear 
Adam R. de Bear (P80242) 
Assistant Attorney General 
Attorney for Defendant 
(517) 335-7573 
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ARGUMENT 

I. DAG has failed to meet its burden and establish particularized justifications for 
exemption. The Court should order disclosure or conduct an in camera review. 

DAG has not provided a particularized justification for the categories of public records it 

continues to withhold. "Justification of exemption must be more than 'conclusory,' i.e., simple 

repetition of statutory language. A bill of particulars is in order. [For example, j]ustification must 

indicate factually how a ... category of documents, interferes with law enforcement proceedings." 

Evening News Ass 'n v City of Troy, 417 Mich 481, 503; 330 NW2d 481 (1983) (articulating rules 

in context of law-enforcement investigation exemption), citing Campbell v Dep 't of Health & 

Human Services, 221 US App DC 1, 4-6, 10-11; 682 F2d 256 (1982); Vaughn v Rosen, 157 US 

App DC 347; 484 F2d 820. Although a category of documents may be exempt from FOIA 

disclosure, "any category must be clearly described and drawn with sufficient precision so that all 

documents within a particular category are similar in nature." Herald Co v Ann Arbor Pub Sch, 

224 Mich App 266, 275; 568 NW2d 411, 415 (1997), quoting Newark Morning Ledger Co v 

Saginaw Co Sheriff, 204 Mich App 215, 225-226; 514 NW2d 213 (1994). In determining if there 

is particularized justification for a category of documents, a court may "conduct a hearing in 

camera based on de nova review to determine whether complete particularized justification ... 

exists[.]" Nicita v City of Detroit, 194 Mich App 657, 663; 487 NW2d 814, 818 (I 992). 

DAG has identified four separate classes of documents that it seeks to exempt from 

disclosure. (Def. 's Resp. to Pltf. 's 11/30/21 Mot. for Summ. Disp., pp. 6-7.) Despite the 

uncontroverted requirement of particularly describing the substance of the withheld public records 

and why that actual substance within these categories are exempt, DAG's claims and supporting 

affidavits do not do so. As discussed in EPA's Brief in Support of its Motion for Summary 

Disposition on pages 16-17, the records released by DAG also disprove certain claims of privilege, 

ClarkH i ll\17826\406656\265362483. v 1-I /7 /22 
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demonstrate a practice of overbroad and unsupported assertions of privilege, and suggest that other 

redactions and documents fully withheld are not privileged. Because of the breadth of public 

records at issue and DAG ' s prior practice of unjustifiably exempting public records from 

disclosure, DAG has failed to meet its burden. In the alternative, this Court should conduct an in 

camera review process to the extent necessary to scrutinize DAG's justifications for withholding. 

DAG erroneously asserts that EPA's illustrative examples detailing how the records 

released by DAG were unjustifiably initially withheld (I) shows that EPA "is choosing to litigate 

over the disclosure of the records it already possesses" or (2) demonstrates that DAG is properly 

protected by its claims of privilege. (Def.'s Resp. to Pltf.'s 11/30/21 Mot. for Summ. Disp., pp 10-

11). As to the first, EPA highlighted these examples as illustrating DAG 's unjustifiable 

withholding of the nearly 300 public records still at issue. EPA is by no means attempting to litigate 

the records of which there has already been a full disclosure by DAG. As to the second, DAG 

contends that these documents were lawfully redacted because "a review of the redacted 

information shows that Plaintiff is mistaken." (Def.'s Br., p. I 0.) But arguing from "a review of 

tTI the redacted information" only further illustrates the need for this Court to conduct an in camera n 
w < review process to look behind the redactions-i.e. , to scrutinize DAG's justifications for 

m 
tJ withholding or redacting those remaining public records still at issue . The Court should do so. 

3;: 
n 
0 n 
...--.......J 

II. EPA should be awarded attorney's fees as a partially prevailing party. EPA's 
possession of some of the public records DAG claims are exempt is irrelevant to 
determining whether EPA substantially prevailed. 

Because EPA has already at least partially prevailed, it is entitled to an award of attorney 

tv fees and costs pursuant to MCL 15.240(6). A party has ' prevailed ' under FOIA if the prosecution 
C 
tJ 
hJ of the action was necessary to and had a substantial causative effect on the delivery of or access to 

the documents." Wilson v Eaton Rapids, 196 Mich App 671 , 673; 493 NW2d 433 (1992) . That 

does not require an order compelling production. For example, in Local Area Watch , the Court of 

2 
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Appeals held that a municipality ' s disclosure of documents via discovery meant that the FOlA 

action had the causative effect on the delivery of the information sought. Local Area Watch v City 

of Grand Rapids, 262 Mich App 136, 150; 683 NW2d 745 (2004). This was true even though all 

of the documents in the initial FOIA request were not produced. Id. The Court noted that a 

defendant's good faith was immaterial when its initial action was a denial and the litigation resulted 

in the production of documents. Id. Under those circumstances, the plaintiff had "prevailed in part" 

for purposes of FOIA because "plaintiffs FOlA action was reasonably necessary to and 

substantially caused defendants to produce the late-disclosed items." Id. 

EPA has likewise already prevailed at least in part here, and this Court should award 

reasonable attorneys ' fees. DAG initially withheld numerous documents from EPA in response to 

EPA' s FOIA requests. Through discovery, EPA obtained DAG' s late disclosure of multiple 

documents initially withheld on indefensible claims of privilege. (Pltf.'s 11/30/21 MSD, Ex. E.) 

That disclosure occurred only after discovery requests were issued by EPA and the parties reached 

an agreement to ward off a discovery fight. This action has thus undoubtedly been "necessary to" 

and had "a substantial causative effect on" DAG' s disclosure. 

DAG admits this . DAG concedes it has directly disclosed over 100 documents to EPA as 

a result of this litigation. (Defendant' s Response to Plaintiffs 11/30/21 Motion for Summary 

Disposition, p. 2.) And DAG "agrees that, under binding case law, the instant litigation did have 

"substantial causative effect" on the delivery of the records it disclosed in June of 2021 [.]" Id. at 

p. 13. DAG attempts to downplay the extent ofEPA ' s status of a prevailing party by understating 

this number because it subtracted certain duplicate documents that were previously produced. (See 

Id. , p. 14, fn. 7.) And DAG further tries to downplay EPA' s having prevailed on those withholdings 

on the basis that EPA independently possesses 13 of the 300 public records still in dispute. 

3 
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Those responses are unavai ling. Contrary to DAG's contention, EPA's independent 

possession of documents it requested under FOIA is not relevant to this issue. Whether EPA has 

received a copy of another party 's document from a source outside of this litigation is not material 

to DAG' s FOIA obligations. FOIA defines a " [p]ublic record" as a "writing prepared, owned, 

used, in the possession, or retained by a public body in the performance of an official function, 

from the time it is created." MCL 15.232(i) (emphasis supplied). Thus, what matters is the "writing 

... in the possession" of DAG-not whatever EPA may obtain elsewhere. See also Competitive 

Enterprise Institute v Attorney General of New York, 161 AD3d 1283, 1286; 76 NYS3d 640 (New 

York Sup Ct 2018). Moreover, whatever the availability of 13 documents, it does not minimize 

Plaintiff EPA's victory in obtaining over I 00 initially withheld documents to date through this 

litigation-as well as whatever this Court may order released after an in camera review. 

Ill. Counsel for EPA should be permitted to participate in any in camera review. 

While DAG does not object to this Court conducting an in camera review of the remaining 

public records in dispute, it objects to EPA's request to participate. (Def. ' s Resp. to Pltf. 's 11/30/21 

Mot. for Summ. Disp., p. 16.) In FOIA litigation, the government is placed at a significant 

advantage because it knows exactly what is in a document whereas the party challenging the claim 

of exemption does not. Evening News Ass 'n , 417 Mich at 514. As the Michigan Supreme Court 

explained in Evening News Association: 

Where one party is cognizant of the subject matter of litigation and the other is not, 
the normal common-law tradition of adversarial resolution of matters is decidedly 
hampered, if not brought to a complete impasse. If one adds to this the natural 
tendency of bureaucracies to protect themselves by revealing no more information 
than they absolutely have to, it is clear that disclosure becomes neither automatic 
nor functionally obtainable through traditional methods. [Id.] 

Thus, courts must "find some way to compensate the inherent problems of (I) only the government 

knowing what is in the requested documents, (2) the natural re luctance of the government to reveal 

4 
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anything it does not ha e to, and (3) the fact that courts normally look to two equally situated 

adversarial parties to focus and illuminate the facts and the law." Id. at 515. The solution is that 

courts must, as their discretion deems fit , require : (1) "a complete particularized justification as 

set forth in the six rules above"; (2) "conduct a hearing in camera based on a de novo review to 

determine whether complete particularized justification pursuant to the six rules exists"; or (3) 

"consider 'allowing plaint(ff's counsel to have access to the contested documents in camera under 

special agreement 'whenever possible ."' Id. at 516 (emphasis supplied). 

DAG' s claims of exemption of the remaining public records at issue strongly suggest the 

need for an in camera review of any still-withheld documents that are not otherwise ordered to be 

released. Moreover, DAG's previous unjustified claims of privilege illustrate the benefit of 

'"allowing plaintiffs counsel to have access to the contested documents in camera under special 

agreement"' in order to sharpen this Court's review through the adversarial process of 

argumentation. Id. at 516. For that reason, this Court should allow EPA 's counsel the opportunity 

to participate in any necessary in camera review. 

CONCLUSION AND RELIEF REQUESTED 

For the reasons explained in this Reply Brief and EPA's motion for summary disposition, 

this Court should grant judgment in PlaintiffEPA's favor and order the release of the still-withheld 

documents at issue or, alternatively, require an in camera review and allow Plaintiff EPA to 

participate. Additionally, this Court should hold that Plaintiff EPA was a partly prevailing party 

and award attorney fees in an amount to be determined following further supplemental briefing. 

Dated: January 7, 2022 

Clarkl-lill\J7826\406656\265362483 .v 1-1/7/22 
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Respectfully Submitted, 

CLARK HILL PLC 

Isl Zacharv C. Larsen 
Zachary C. Larsen (P72189) 
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DEFENDANT'S BRIEF IN RESPONSE TO 
PLAINTIFF'S 11/30/2021 MOTION FOR SUMMARY DISPOSITION 

COUNTERSTATEMENT OF FACTS 

The salient facts and procedural history are set forth in detail in the 

Department's brief in support of its own motion for summary disposition. Thus, to 

provide the Court with an accurate recitation of the scope and size of Plaintiff's 

FOIA requests that are at issue here (as well as the number of records it has 

obtained from sources outside the instant litigation), it incorporates by reference its 

'..;J 
c previous statement of facts and presents the below counterstatement of facts. 
C 
.....J 

"'u 
$'. 
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The number of records at issue with Plaintiff's FOIA requests. 

Several of Plaintiffs FOIA requests were voluminous. As can be seen in the 

exemption logs attached to the Department's motion for summary disposition, there 

a_re approximately 426 records at issue in this lawsuit which were exempted (or 

partially exempted) from disclosure. (See Exs 7-1, 8-1, 9 to Defs Mot for Summ 

Disp.) Additionally, of the approximately 426 records that were exempted from 

disclosure, the Department, at Plaintiffs request, completed a second review of 212 

email records and produced, without redaction, approximately 67 of those emails. 1 

(See generally Ex 8-1.) 

While this number of exempted records is high, it should also be noted that, 

in response to Plaintiffs FOIA requests and before the commencement of litigation, 

approximately 439 email records were produced in addition to redacted copies of the 

common interest agreements and the invoices of Special Assistant Attorney General 

Pruss. (Ex 11, Wendling-Richards Supp Deel, ,r 3.)2 Of these 439 records, the 

Department produced approximately 430 emails in response to Plaintiffs August 28 

and 29, 2019 requests, which largely sought email communications between the 

Department and non-departmental attorneys. (Id., ,r 3a; Am Compl, Exs A & B.) 

The Department"produced seven emails in response to Plaintiffs January 10, 2020 

1 Together with these 69 records, approximately 45 additional records were also 
produced with redactions to those portions of the records the Department maintains 
are exempt from disclosure. Further, the Department completed a second review of 
15 common interest agreements that were exempted or partially exempted from 
disclosurn. (See Ex 7-1.) 

2 All references to Exhibits 1 through 10 shall refer to those exhibits attached to the 
Department's 11/30/2021 motion for summary disposition. 

2 



req1:1est which sought all emails from two high-ranking Departmental attorneys 

(¥~ M~~ning and former Deputy AG Keenan) th~t contained the words "ciimate 
t} .:-

litigation," "climate change litigation," "Exxon," or "Hayes." (Ex 11, ,r 3b; Am 

Compl, Ex S.) And in response to Plaintiffs narrow March 27, 2020 request, it 

p·roduced two emails. (Ex 11, ,r 3c.) 

The number of at-issue records already in Plaintiffs possession. 

As the Department explained in its motion for summary disposition, Plaintiff 

has admitted that it "obtained unredacted or lesser redacted copies of certain public 

r~cords responsive to the FOIA requests that are the subject of this action from 

s?urces other than [the instant litigation]" and that it was in possession of "several" 

common interest agreements and "numerous" email co~munications. (Ex 10, Pl's 

Resp to Interrogs, p 4.) And although it refused to identify each at-issue record that 

it had, already obtained, it appears as though Plaintiff is already in possession of 
1 , l , • •. :' I 1. t 

each common interest agreement that the Department exempted from disclosure. 
I' 

For example, at the outcome of litigation Plaintiff had filed against the 

Vermont Attorney General's office, the Vermont Superior Court ordered production 

~ of seven common interest agreements. (Ex 12, Energy Policy Advocates v Attorney 

n 
0 General's Office, Vermont Superior Court No. 173-4-20, op & order, pp 3-4, 10.) 
n 

Further, in addition to the Vermont litigation, Plaintiff also filed an open records 

suit against the Minnesota Attorney General. See Energy Policy Advocates v 

. , 
I 
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Ellison, 963 NW2d 485, 489 (Minn Ct App, 2021). 3 Accordingly, it is the 

Department's understanding that through the litigation with Minnesota and 

Vermont, that Plaintiff is in possession of at least a majority (if not all) of the 

common interest agreements at issue here. 

The records at issue in the instant FOIA action. 

There appears to be a dispute regarding the scope of the withheld records 

that are at issue in this lawsuit. From the outset, the parties worked to narrow the 

list of exempted or partially exempted records being challenged. To this end, the 

parties ultimately identified certain records for which the Department would 

provide a more detailed explanation of the particular exemptions (or partial 

e~emp~ions) that it emp~oyed. And the Department, ~n June of 2021, did provide an 

updated exemption log with respect to 228 documents identified by Plaintiff. (See 

Exs 7-1 and 8-1.) 

It was the Department's understanding that these identified records which 

are described in the revised exemption logs constituted the narrowed scope of the 

instant litigation. The Department's understanding was the result Plaintiff's 

allegation in its complaint that "logs further suggest that certain records are subject 

to legitimate claims of privilege or otherwise are exempt under FOIA[,]" (Am Comp, 

if 26), its request for relief for "the Court to allow counsel for the parties to meet and 

3 The Minnesota Attorney General filed an application for the Minnesota Supreme 
Court to review the lower court's opinion and order, and review was granted on 
August 10, 2021. 

4 l • • 



r a r du d numb r of ~ithh ld 1· co1·d subj ct to 

und it 1dmis i n v hi h m aft r th 1· c ' ipt of the 

id ntifi d 011 [th D partm nt ] pri il · loo· ar at issu [,]" (Pl's Resp to Req for 

dmi ion p 3. 

But in th d s b for the dispositive motion deadline and upon reviewing 

}llaintiff's di positiv motion it became ppar nt that Plaintiff is in fact challenging 

nearly every record the Department ex mpted from disclosure. (See Pl's Br, p 15.) 

s such, the Department plans to produce, s a supplemental filing·, a revised 

exemption log justifying the nondisclosure of those remaining records identified in 

Exhibit 9 to its motion for summary disposition. The Department's revised 

exemption log will be produced on January 7, 2022 along with its reply brief in 

support of its 11/30/2021 Motion for Summary Disposition. 4 

I • 

1, 

' l jl 

4 Plaintiff does not obj ct to the supplemental filing of revised exemption log. 
Addition lly, the parti shave agreed that Plaintiff, to the extent necessary, will be 
p

1

ermitted to file a supplemental bri f addressing the revised exemption log. 
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ARGUMENT 

By providing a particularized justification with respect to each 
category of records that has been withheld, the Department has 
satisfied its burden under the FOIA. 

In its motion, Plaintiff argues that the Depa:rtment has not met its burden of 

showing that the -withheld records~ at issue in this lawsuj.t are exempt from 
. ._ ... . . 

di~dosure under the FOIA. (See Pl's Br, pp 13-18.) Spe_cifically, Plaintiff asserts 

that "[t]he exemption logs produced by [the Department] do not justify its claims of 

privilege in the manner required by the Michigan Supreme Court in Evening News 

Association [v City of Troy, 417 Mich 481, 503 (1983)], and that, therefore, 

"summary disposition should be granted in [its] favor in full under MCR 

2.116(C)(10)[.]" Plaintiff misunderstands Evening News and is mistaken regarding 

the appropriate outcome of this FOIA action. 

First, Plaintiff misunderstands Evening News because Michigan Courts do in 

fact permit a public body to carry its burden by submitting a particularized 

justification that applies to "a particular document, or a category of documents[.]" 

Evening News Ass'n, 417 Mich at 503. And when a public body carries its burden by 

j~~tifying the exemptio~ of a cat~gory of documents, the 
1

"categor[ies] must be 

clearly described and drawn with sufficient precision so that all documents within a 

particular category are similar in nature." Newark Morning Ledger Co v Saginaw 

Co Sheriff, 204 Mich App 215, 226 (1994) (internal quotation'marks omitted). Here, 

the Department has done just that. 

I. 

6 



Specifically, the Department identified four, clearly drawn categories of 

information that were exempted from disclosure: (1) ·the redacted portions of the 

coµimon interest agreements; (2) the communications between the signatories of 
. . . ~' : 1. ::~ 

tfpse agreements; (3) the communications within the Department; and (4) the 

partial redaction of Mr. Pruss' billing statements. (See Defs Mot for Summ Disp, p 

13.) Further, the Department, in submitting detailed declarations by Assistant 

A,.~torneys General Bock and Manning, provided particu~~rized justifications for 

each of these four categories of records. (See Exs 7, Bock Declaration; Ex 8, 

Manning Declaration.) Simply put, by submitting AAGs Bock and Manning's' 

declarations and providing the June 2021 exemption log, (see Exs 7-1, 8-1), the 

Department has carried ·its burden of justifying the nondisclosure of clearly drawn 

c~tegori~s· of reco~ds as permitted under Evening News ~nd Newark Morning 

Ledger. 5 

Second, Plaintiff is mistaken regarding the appropriate outcome of this FOIA 

~ction because an in camera ~eview of the disputed re~ords (which the Department 

dcognizes that the Court will likely conduct) will demo~~trate the propriety of the 

exemptions. For example, a review of records number 37, 40, 41, and 42, among 

many others, will show attorneys with an established common legal interest 

discussing potential stre~gths and weaknesses of certain legal strategies and other 

5 In fact, because of the similarity of records, AAG Manning's declaration provides a 
sufficient justification as to the nondisclosure of the records identified in Exhibit 9. 
But, as discussed above, the Department will produce a revised exemption log that 
provides justification for the non-disclosure of records that were not identified in the 
June 2021 exemption log. 

' l 
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topics for potential climate litigation-information that is clearly protected by the 

work product and common interest privileges. See D'Alessandro Contracting Group, 

LLC v Wright, 308 Mich App 71, 82 (2014) (explaining "that disclosure of work 

product to a third party does not result in a waiver if there is a reasonable 

e?'pectation of confidentiality between the transferor .. -: and the recipient"); Estate 

a/Nash by Nash v City of Grand Haven, 321 Mich App_ 587, 600 (2017) (providing 

t}:l.~t "the common interest doctrine only will apply where the parties undertake a 

joint effort with respect to a common legal interest"). 

Additionally, as another example, review of record number 13 will show 

Deputy AG Keenan, on June 18, 2019, more than a week before the Department 

filed suit against Enbridge in Ingham County, providing candid advice to AG Nessel 

regarding the impact of litigation regarding the Line 5 pipeline. 6 Put simply, this 

sort of frank, pre-decisionai' advice that is protected by the attorney client and work 

product privileges as well as the FOIA's deliberative pr~cess exemption. See 

Upjohn Co v United States, 449 US 383, 389 (1981) (explaining that "[t]he attorney

client privilege is the oldest of the privileges for confidential communications known 

to the common law" and that "[i]ts purpose is to encourage full and frank 

communication between attorneys and their clients and thereby promote broader 

public interests in the observance of law and administration of justice"); Leibel v 

Gen Motors Corp, 250 Mich App 229, 24 7 (2002) (stating that, under the work 

6 'A co~y of the June 27, 2019 lawsuit against Enbridge may be viewed at the 
followmg address: https://www.michigan.gov/documents/ag/Enb ·d SC 2019 6 
27 659213 7.pdf. n ge - -

8 
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product ·privilege as codified in the rules "even when a party demonstrates 

substantial need and undue hardship, the court 'shall protect against disclosure of 

the mental impressions, conclusions, opinions, or legal theories' of the attorney 

concerning the litigation"); Bukowski v City of Detroit, 4 78 Mich 268, 27 4-75 (2007) 

(providing that the FOIA's deliberative process exemptions applies to 

communications that are (1) "of an advisory nature [and] made within a public 

bodyL]" (2) "cover[] other than purnly factual material," and (3) "preliminary to a 

final agency determination of policy or action"). 

In short, contrary to Plaintiffs allegations, a review of the withheld records 

will show that the Department properly applied the exemptions at issue in this 

FO IA action. 

IT. Upon closer review, Plaintiff's claims that recently produced records 
show a practice of over-broad exemptions do not withstand scrutiny. 

In its brief, Plaintiff asserts that, even after the June 2021 supplemental 

disclosure of records, the Department is still overbroad with its application of the 

FOIA's exemptions. (Pl's Br, p 16.) And in an attempt to provide support for this 

a~sertion, Plaintiff offers several examples of instances where the Department has 

improperly invoked exemptions to disclosure. (Id., pp 16-17.) But just like a review 

of the records discussed above in Part I show proper application of the exemptions 

at issue here, a review of those examples Plaintiff cites in its brief does not show 

any violation of the FOIA. 

9 



For its first example, Plaintiff references the following records as examples of 

instances where the Department had already provided certain records that were 

s~bsequently produced with minimal redactions: Nos .. 7.3, 74, 95, 98, 99, 100, 103-

1_05. _ (Id., p 16.) Plaintiff maintains that the previous disclosure of these records 

demonstrates the Department's "internal inconsistency'.: and "vastly overbroad 

c!~ims of privilege." (Id.) But instead, what this show~; ,is that Plaintiff is c~oosing 

t i/litigate. over the disclo;csure of rec~rds it already po~·~esses. -Cf.- Densmore v Dept of 
1~... . . 

Corr, 203 Mich App 363, 366 (1994) (explaining that "[w]here the records have 

already been furnished, it is abusive and a dissipation of agency and court resources 

to make and process a second claim"). Moreover, Plaintiff's possession of these 

records (which occurred prior to litigation) merely reduces the number of records at 

issue in this lawsuit. 

Second, Plaintiff claims that records 117 and 118 which redact a few words 

regarding a particular area of SAAG Pruss' work are improper because "the mere 

subject matter that a contractor for DAG is involved in is not protected work 
I 

p'roduct." (Id., pp 16-17.) But as the Department pointed out in its dispositive 

motion, the attorney client privilege protects the disclosure of "correspondence, bills, 

ledgers, statements, and time records which also reveal the motive of the client in 

seeking representation, litigation strategy, or the sp~cific nature of the services 

p·rovided, such as researching particular areas of law[.]" Chaudhry v Gallerizzo, 17 4 

F3d 394, 402 (CA 4, 1999), quoting Clarke v Am Commerce Nat Bank, 974 F2d 127, 

129 (CA 9, 1992). And to this end, a review of the redacted portion of this record 

10 
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wi)l show that Mr. Pruss references a particular legal strategy he was researching 

on behalf of the attorney general. Put another way, the redacted portion of this 

email communication "fall[s] within the [attorney cli~nt] privilege." Chaudhry, 17 4 

F3d at 402. 

Third, and finally, Plaintiff claims that a review ?f records 171, 175, 178, 179, 

a~d 180 shows that the redactions made to record 175 cannot be a legitimate claim 

of privilege as the Department is merely assembling information for a political 

purpose. (Pl's Br, p 17.) Once again, however, a review of the redacted information 

shows that Plaintiff is mistaken. Specifically, in the unredacted portion of the 

email communication, the Department's former legislative liaison seeks input from 

AAG Manning regarding whether the contents of a soon-to-be published "score 

card," which include summaries of AG Nessel's litigation efforts, were accurate. (Ex 

13, Record Nos. 171 and 175, pp 1, 3-8.) And in the redacted portion of the email 

communication, AAG Manning reaches out to other managing attorneys within the 

department for the purpose of reviewing the proposed score card for accuracy and 

omissions. (Id., p 1 [redacted portion].) 

Plainly stated, thls·communication between AAG Manning and th~· other 

managing attorneys was not political in nature, as Plaintiff suggests. Instead, it 

merely amounted to a review of a soon-to-be-published description of the 

Department's litigation and other legal efforts during AG Nessel's tenure as 

attorney general. And when such a written summary of the Department's 

attorneys' legal efforts is to be published, an advance review by the Department's 

11 



attorneys is certainly within the bailiwick of an attorney's services; particularly 

when those same attorneys worked on the legal efforts discussed in the publication. 

See, e.g., Mohawk Indus, Inc v Carpenter, 558 US 100, 108 (2009) (explaining that 

"[b]y assuring confidentiality, the [attorney-client] privilege encourages clients to 

niake 'full and frank' disclosures to their attorneys, who are then better able to 

provide candid advice and effective representation'') . . 

In short, a review of the records provided during the course of litigation does 

not show that the Department is utilizing overbroad exemptions. To the contrary, it 

shows both that Plaintiff is needlessly challenging the nondisclosure of records it 

already possesses and that the Department's continued nondisclosure of the 

remaining redacted or withheld records is consistent with the FOIA. 

III. Given the number of at-issue records Plaintiff already possesses and 
the number of records that are properly exempt from disclosure, 
Plaintiff cannot "substantially prevail" in this action. 

In making its argument for attorneys' fees? Plainti~ does correctly 

acknowledge that when a requesting person prevails in part, whether to "award all 

or an appropriate portion of reasonable attorneys' fees" is within the trial court's 

discretion. (Pl's Br, p 19, quoting MCL 15.240(6).) But Plaintiff significantly 

overstates its case when it refers to its "victory" as "very substantial" and asserts 

that it is entitled to a full award of attorneys' fees. (Pl's Br, p 20, citing Intl Union, 

United Plant Guard Workers of Am (UPGWA) v Dept of State Police, 422 Mich 432, 

455 (1985).) 

12 



In deciding the extent of Plaintiffs status as a prevailing party, Plain.tiff 

again correctly notes the legal standard: "A party has 'prevailed' under the FOIA if 

the prosecution of the action was necessary to and had a substantial causative effect 

on the delivery of or access to the documents." (Pl's Br, pp 19-20, quoting Wilson v 

Eaton Rapids, 196 Mich App 671, 673 (1992).) And while the Department agrees 

that, under binding case law, the instant litigation did have "substantial causative 

effect" on the delivery of the records it disclosed in June of 2021, Plaintiff overlooks 

the fact that it cannot "prevail" in this action when it is already in possession of the 

records at issue in this lawsuit. 

Specifically, as explained above, Plaintiff, through its litigation against the 

Minnesota and Vermont Attorneys General, appears to be in possession of the 

entirety of common interest agreements that at issue here. (See Ex 12.) What is 

more, Plaintiff made the following, relevant admissions during the course of 

discovery: 

• "[I]t ... obtained from sources other than DAG copies of certain 
public records which on their face indicate DAG also possesses copies 
of, DAG's copies of which are responsive to the FOIA requests that are 
the subject of this action[.]" [Ex 10, p 4.] 

~ "[I]t ... received unredacted copies of several purported common 
mterest agreements at issue in this matter from other parties to those 
agreements" and "unredacted or lesser redacted copies of numerous 
emails at issue in this matter ... from other parties to the 
correspondence[.]" [Id., p 5.] 

Put simply, if Plaintiff received some of the at-issue records from sources outside 

the. t t lit' · · ms an 1gat1on, as it has admitted, it cannot be the case that the instant 

lit' t' " iga ion had a substantial causative effect on the delivery of or access to the 

13 



documents." See Wilson, 196 Mich App at 673. Thus, the larger number of records 

that Plaintiff independently possesses, the smaller any so-called victory becomes for 

Plaintiff. But notwithstanding the relevance of these records to the issue of 

attorneys' fees, Plaintiff refused to identify every public record that the Department 

exempted from disclosure in its possession as well the source from which it obtained 

those public records. (Ex 10, pp 4-5.) 

Lastly, an additional factor that will reduce the extent of Plaintiffs P.artial 

victory is the number of withheld records that this Court determines were properly 

exempted from disclosure. To date, Plaintiff can make a claim that it has partially 

prevailed by obtaining 69 unredacted copies of previously exempted records (see 

generally Ex 8-1) and 36 partially redacted copies of records that were previously 

exempted from disclosure. 7 But because there are still more than 300 instances of 

' nondisclosure that Plaintiff is challenging, should the Department prevail on the 

majority of the remaining disputed records, Plaintiffs victory will be insignificant 

as opposed to "very substantial." As such, because the extent of Plaintiffs success 

depends on the Court's disposition of the remaining at-issue records and the 

number of at-issue records Plaintiff independently possesses, it is premature (if not 

entirely inaccurate) for Plaintiff to style its victory as "very substantial." 

7 The Department arrived at the number 36 partially redacted records by 
subtracting the 69 unredacted records and the 9 records identified in pages 16 and 
17 of Plaintiffs brief in support of its motion for summary disposition from the 114 
total records that were produced during discovery. Additionally, it should be noted 
that to the extent Plaintiff obtained any of these 69 unredacted records or 36 
partially redacted records from sources outside this litigation, these numbers should 
be reduced further. 

14 



IV. This Court should defer argument regarding attorneys' fees until 
after it rules on whether the remaining at-issue records are properly 
exempt from disclosure under the FOIA. 

As it stated in its own dispositive motion, the Department requests that "this 

Court exercise its discretion and award no fees as Plaintiff will have only prevailed 

in small part considering the records it already possesses and the applicability of 

MCL 15.243(1)(g), (h), and (m) to the remaining, undisclosed records." (Defs' Mot 

for Summ Disp, pp 25-26.) But if the Court is inclined to award all or a portion of 

Plaintiffs reasonable attorneys' fees, it should defer such argument until after 

deciding whether the Department properly exempted the challenged records from 

disclosure. 

Deferring argument is appropriate considering that, as mentioned above in 

Part III, the extent to which Plaintiff prevails can only be known at the conclusion 

of the merits portion of this action and the size of any victory is relevant in 

determining both the appropriate portion of a fee award and the reasonableness of 

any fee award. See, e.g., Pirgu u United Services Auto Ass'n, 499 Mich 269, 282 

(2016) (explaining that one of the eight factors in deciding whether a downward 

adjustment to a baseline fee is appropriate is "the amount in question and the 

results obtained" and that "the trial court may consider any additional relevant 

factors"). Accordingly, should the Court be inclined to award fees, the Department 

agrees with Plaintiff that "a short, supplemental filing will enable the parties to 

respond to the question of attorneys' fees when the matter is settled and ... guide 

this Court in determining the amount[, if any,] to be awarded." (Pl's Br, p 22.) And 

the Department further requests that prior to any award of attorneys' fees, the 
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Court convene an evidentiary hearing to dispute the reasonableness of any claimed 

fee award. (Id., p 26 n 6.) 

V. The Department does not object to the Court conducting an in 
camera review of the approximately 300 records which the 
Department has exempted or partially exempted from disclosure. 

In its brief, Plaintiff requests, as an alternative to its request for an 

immediate order of disclosure, that this Court conduct an in camera review of the 

challenged records. (Pl's Br, p 18.) The Department does not object to this Court 

conducting an in camera review. 

However, Plaintiff also contends, without really explaining how, that the 

Department's "unjustified claims of privilege illustrate the benefit of 'allowing 

plaintiffs counsel to have access to the contested documents in camera under 

special agreement' in order to sharpen this Court's review through the adversarial 

process of argumentation." (Id., quoting Evening News, 417 Mich at 516.) Simply 

put, allowing Plaintiffs counsel to review records the Department asserts are 

protected by the attorney-client, work-product, and deliberative process privileges is 

both unnecessary and harmful to those very privileges the Department is 

attempting to protect. In the end, because the Court is capable (without the 

assistance of Plaintiffs counsel) of reviewing the contested records together with the 

parties' briefing and deciding whether the Department's exemptions were 

appropriate, this Court should reject Plaintiffs request for its attorneys to have 

access to the challenged records at issue here. 
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CO CLUSIO AND RELIEF REQUESTED 

For these reasons and those stated in the it's 11/30/2021 Motion for SUilllilary 

Disposition, the Department requests that this Court enter an order denying 

Plainti.ff s motion for summary disposition and granting judgment in the 

Department's favor under MCR 2.116(1)(2). 

Dated: December 29, 2021 

Respectfully submitted, 

Isl Adam R. de Bear 
Adam R. de Bear (P80242) 
Assistant Attorney General 
Attorney for Defendant 
State Operations Division 
P.O. Box 30754 
Lansing, MI 48933 
(517) 335-7573 
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INTRODUCTION 

Defendant DAG moves for summary disposition based on claims of exemption under 

attorney-client privilege, the attorney work product doctrine, the common interest doctrine, and 

FOIA's deliberative process exemption. Yet its claims and supporting affidavits do not provide a 

particularized description of the substance of the withheld public records (as is required), let alone 

a particularized justification for each of those withholdings. DAG's motion should be denied. 

DAG has already acknowledged that many of its initial claims of privilege were 

indefensible. During litigation, it has reversed its claims of exemption for many of the withheld 

records and disclosed those documents. Those disclosures not only confirm that Plaintiff Energy 

Policy Advocates ("EPA") is a "prevailing party" and is thus entitled to attorney fees under MCL 

15.240(6) and punitive damages under MCL 15.240(7), but they also provide context for DAG's 

continued claims of privilege on the still-withheld public records, which are not only highly 

suspect but also unproven. 

Because the remaining records sought are "public records" of a "public body" under MCL 

15.232(h) & (i) and DAG has not met its burden of establishing that the records are exempt from 

disclosure, this Court should deny DAG's motion for summary disposition. Instead, it should grant 

EPA's own motion for summary disposition under MCR 2.l 16(C)(l0) and grant summary 

disposition in EPA' s favor under MCR 2.116(1)(2). Alternatively, this Court should conduct an in 

camera review regarding the remaining records to scrutinize DAG's claims of privilege. 

Additionally, because Plaintiff EPA has already partly prevailed under MCL 15.240(6) by 

obtaining disclosure of many of the documents DAG initially and also wrongly withheld 

documents, this Court should award reasonable attorney fees and punitive damages or provide for 

further briefing on the amount such an award following the final disposition of this matter. 

ClarkHill\J7826\406656\26526672S.v3- l 2/29/21 
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STATEMENT OF FACTS 

EPA incorporates by reference its version of the statement of facts as stated on pages 2-

10 of its Brief in Support of its November 30, 2021 Motion for Summary Disposition. 

STANDARD OF REVIEW 

Summary disposition is appropriate under MCR 2.116(C)(l0) when, "[e]xcept as to the 

amount of damages, there is no genuine issue as to any material fact, and the moving party is 

entitled to judgment or partial judgment as a matter of law." Lugo v Ameritech Corp, 464 Mich 

512,520; 629 NW2d 384 (2001). The moving party has the initial burden of supporting its position 

by affidavits, depositions, admissions, or other documentary evidence. Oliver v Smith, 269 Mich 

App 560,564; 715 NW2d 314 (2006); MCR 2.l 16(G)(3) & (G)(4). The moving party may rely 

only on admissible evidence in doing so-and the reviewing court must review only admissible 

evidence. MCR 2.116(0)(6). If the moving party's initial burden is met, then "[t]he adverse party 

[must] set forth specific facts at the time of the motion," Bernardoni v City of Saginaw, 499 Mich 

470,473; 886 NW2d 109 (2016), by affidavits or other documentary evidence "showing that there 

are genuine issues for trial." MCR 2.116(0)(4) If it appears to the court that the part · . y opposmg a 

motion, rather than the moving party, is entitled to judgment, the court may render judgment in 

the opposing party's favor. MCR 2.116(1)(2). 

I. 

ARGUMENT 

The DAG has failed to m t ·t b d docum t ee t s ur en of establishing that the still-withheld 
en s are exempt from disclosure. 

Defendant DAG has failed to meet its burden of proving a particularized justification for 

each of the still-withheld documents M . 
. oreover, its vague, generalized justifications are 

themselves overbro d d 
a an problematic as illustrated by its invocation of the "c . 

d · . ommon mterest" 
octnne without refere 

nee to the actual contours of the doctrine itself. Thus th" C 
, is ourt should 

ClarkHill\J7826\4066 56\265266725.v3- l 2/29/2 I 
2 

llllllllllllllllllllllllllllllllllllllllllllllllllllllllllll 
20-000091bMZ 



IJ 

IJ 
\,0 

Iv 
C 
Iv 

deny its motion, and instead grant judgment in favor of Plaintiff EPA. Or, alternatively, the Court 

should conduct an in camera review and thereafter order the release of documents . 

a. Public bodies must disclose all "public records" unless the body demonstrates that 
each record and portion of a record that is withheld is specifically exempted under 
the Act. 

Michigan's Freedom of Information Act ("FOIA") declares that "[i]t is the public policy 

of this state that all persons . .. are entitled to full and complete information regarding the affairs 

of government and the official acts of those who represent them as public officials and public 

employees, consistent with this act." MCL 15.231 (2). Doing so allows the People to "be informed 

so that they may fully participate in the democratic process." Id. As Michigan courts have 

explained, "FOIA is a manifestation of this state's public policy favoring public access to 

government information, recognizing the need that citizens be informed as they participate in 

democratic governance, and the need that public officials be held accountable for the manner in 

which they perform their duties." Rataj v City of Romulus, 306 Mich App 735, 748; 858 NW2d 

116, 123- 24 (2014), quoting Manning v City of East Tawas, 234 Mich App 244, 593 NW2d 649 

(1999), overruled on other grounds. "On its express terms, the FOIA is a pro-disclosure statute . . 

. . "Herald Co, v City of Bay City, 463 Mich 111, 119; 614 NW2d 873, 877 (2000). Accordingly, 

FOIA must be interpreted "broadly to allow public access" Prac Pol Consulting v Secy of State, 

287 Mich App 434, 465; 789 NW2d 178, 194 (2010), and "a public body must disclose all public 

records that are not specifically exempt under the act." Hopkins v Duncan Twp, 294 Mich App 

401 , 409; 812 NW2d 27 (2011). 

b. The documents at issue in this case are indisputably "public records" under 
MCL 15.232(i). 

The documents at issue are indisputably "public records." Under FOIA, a '"[p ]ublic record ' 

means a writing prepared, owned, used, in the possession of, or retained by a public body in the 

3 
ClarkH ill\J7826\406656\265266725. v3- I 2/29/2 I 
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performance ofan official function, from the time it is created." MCL 15.232(i). Neither DAG's 

status as a "public body" nor the fact that these documents were prepared, used, or held by DAG 

in the performance of an official function are in dispute nor addressed in DAG's motion for 

summary disposition. Summary disposition should be granted in EPA' s favor on this issue. 1 

c. The DAG has not met its burden of establishing that the public records at 
issue are exempt. 

DAG has failed to meet its burden to establish that the public records are exempt from 

disclosure. Rather than offering a particularized justification for each of the documents, DAG has 

instead asserted generic and overly broad claims of exemption that fail to meet its burden under 

FOIA. This Court reviews de novo a public body's claim that public records are exempt from 

FOIA disclosure. MCL 15.240(4). A government agency's generic claim of exemption is not 

sufficient. King v Oakland Cty Prosecutor, 303 Mich App 222, 227; 842 NW2d 403 (2013). 

Instead, MCL 15.243 codifies certain "particular instances where the policy of offering the public 

full and complete information about government operations is overcome by a more significant 

interest in nondisclosure." Herald Co, Inc v Eastern Mich Univ Bd of Regents, 475 Mich 463, 472; 

719 NW2d 19 (2006). These specific exemptions to FOIA "must be narrowly construed, and the 

burden rests on the party asserting an exemption" to sustain the basis for its withholding. Rataj, 

306 Mich App at 748; MCL 15 .240(4). 

i. Michigan law requires a particularized justification of exemption. 

In analyzing a claim of exemption, Michigan courts must scrutinize the public body's claim 

with six rules in mind: 

I. The burden of proof is on the party claiming exemption from 
disclosure. MCL 15.240(1). 

1 

For a mor~ thorough discussi?n, EPA incorporates by reference pages J l -13 of its Brief in 
Support of its l l /30/2021 Motion for Summary Disposition. 
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3. 

4. 

5. 

6. 

Exemptions must be interpreted narrowly. Vaughn v Rosen, 157 US 
App DC 340, 343; 484 F2d 820 (1973). 

'[T]he public body shall separate the exem~t and ~onexempt 
· I and make the nonexempt matenal available for 

mate1~a _ . , 15 244( I) · MSA 
exammat10n and copymg. MCL . , 4 F2d 
4.1801(14)(1); Vaughn v. Rosen, 157 US App DC 345; 48 

820. 

- · · hh Id' ust be ' [D]etailed affidavits descnbmg the matters wit e m 317· 
supplied by the agency. Ray v Turner, 190 US App DC 290, ' 

587 F2d 1187 ( 1978). 

. · st be more than Justificat10n of exempt10n mu . 
'conclusory,' i. e., simple repetition of sta~to~ language. A bill of 
particulars is in order. Justification must md1ca~e factually _how a 
pru1icular document, or category of documents, mterferes with law 
enforcement proceedings. Campbell v Dep 't of Health & Human 
Services, 221 US App DC 1, 4-6, 10-11; 682 F2d 256 
(1982); Vaughn v. Rosen, 157 US App DC 347; 484 F2d 820. 

The mere showing of a direct relationship between records sought 
and an investigation is inadequate. Campbell v Dep 't of Health & 
Human Services, 221 US App DC 8- 9; 682 F2d 256. 

Evening News Ass 'n v City of Troy, 417 Mich 481, 503; 330 NW2d 481 (1983) (articulating rules in 

context of law-enforcement investigation exemption); see also Nicita v City of Detroit, 194 Mich 

App 657; 487 NW2d 814 (1992) (applying same rules to a distinct FOIA exemption). Consistent with 

those rules, each claim of exemption requires a "particularized justification" tailored to the portion 

of each document that is claimed to be exempt. Evening News Ass 'n, 417 Mich at 493-494; MCL 

15.244(1) (requiring separation of exempt and non-exempt material in each public record). 

Requiring, at a minimum, a particularized justification from the public body supported by 

record evidence is a response to the "inherent problems" in FOIA litigation. Id. at 514. In FOIA 

litigation, the government is placed at a significant advantage because it knows exactly what is in a 

document whereas the party challenging the claim of exemption does not. As the Michigan Supreme 

Court explained in Evening News Association: 

ClarkHill\J7826\406656\265266725. v3- I 2/29/2 l 
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or may not pursue through litigation or administrative challenge. This does not amount to 

particularized justification. In fact, this does not even amount to "anticipating litigation" within its 

legal meaning. A party "anticipates litigation," in the context of privilege claims, "if the prospect 

of litigation is identifiable, either because of the facts of the situation or the fact that claims have 

already arisen." Great Lakes Concrete Pole Corp v Eash, 148 Mich App 649, 654 n 2, 385 NW2d 

296 (1986), quoting United States v Davis, 636 F2d 1028 (CA5 1981). Here, the only identifiable 

prospect oflitigation offered by DAG is a reference to a broad statutory or regulatory scheme, i.e. 

the federal Clean Air Act and the administrative rules promulgated thereunder. See Defendant's 

Ex. 7, Deel. of Bock, i]2. Defendant has not shown what sort oflitigation it anticipates, what type 

of claims might be at issue in such litigation, or even whether it anticipates being a plaintiff or a 

defendant in litigation. 

DAG has also failed to show that there is a common legal interest between its office and 

the other signatories to the purported common interest agreements "[T]h • · e common mterest 

doctrine only will apply where the parties undertake a joint effort with respect t 1 . o a common egal 

mterest, and the doctrine is limited strictly to those comm . t· d uruca ions ma e to further an ongoing 

legal enterprise" Estate of Ni h b . as y Nash v City of Grand Haven, 321 Mich App 587 596- 909 

NW2d 862 ' ' 
(2017), appeal denied, 503 Mich 870; 917 NW2d 404 (2018) L"k . . . 

claimed . . i ewise, to Justify its 
common-mterest withh ld. D o mgs, AG must identify the specific interest in coni t· 

some kind of t· c1 unc 100 
ac ion or avenue of relief. 

For example · E 'm state of Nash by Nash v City oifG du ran n aven the C f 
that the common-interest d . ' ourt o Appeals held 

octrme applied to render communic 1· b att a ions etween th · 
orney general as · -

1 
e city and the 

pnv1 eged attorney-client communications immune . 
FOlA, where such comm . . from disclosure under 

umcat1ons concerned th e common legal i t n erest of ensuring that a 
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charitable trust, which bequeathed a park to the city, was appropriately reformed. Id. In that case, 

there was a shared interest "because the city's attorneys were directly involved in negotiating the 

reformation of the Duncan Park Trust that was sought in the probate court and because the city's 

fiduciary duties to the people of Grand Haven were aligned with the Attorney General's interests 

relating to the Duncan Park Trust." Id. at 601. That immediate link ofidentifiable litigation pursued 

in common between two parties and common legal duties provided sufficient basis for the claim. 

But, here, the supposed common legal interest claimed by the DAG is too broad to qualify 

as such. Defendant DAG asserts that there is a common legal interest between itself and other 

attorney general offices based on various statutory/regulatory schemes that encompass a vast range 

of potential legal interests. DAG identifies no immediate litigation or "ongoing legal enterprise" 

is directly identified. Id. at 596. This is not a particularized justification of a shared legal interest. 

In addition, previously redacted documents that have since been released ( and other 

documents previously released and now redacted) indicate that many such documents had nothing 

to do with litigation strategy, legal research, or identified strengths and akn f . we ess o potential 

litigation challenges and coordinated work assignments relevant common interest agreement 

demonstrate a practice of overbroad and unsupported assertions of these privileges and ' 
th h , suggest 

at ot er redactions and documents ful . . ly withheld are not privileged. Defendant DAG red 
inter alia the title acted, 

' ' purpose and subject matter of the . N common mterest agreements from EPA' 

ovember 13, 2019 request. Ptfs' MSD E A s ' x. , Aff. of Hardin at iJ 18 Th 
appeared to be drafted f ' . e records largely 

rom the same template. Id. yet DAG d . 
provisions in som . re acted umform, boilerplate 

e, while releasing the same . . . . prov1s1ons m others Id D fi 
mconsistent and . . · · e endant DAG' s 

UnJustified redaction thu fu h . . s rt er md1cates that · h 
establishing that the . . it as not met its burden of 

pnv1lege applies in this case. 

ClarkHill\J7826\4066S 
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iii. DAG has not met its burden to show that communications b e tween 
signatories to the purported common interest agreements are exempt. 

For the same flawed reasons offered for withholding the common interest agreements, DAG 

argues the communications between the signatories of those agreements are exempt by the work 

product privilege. This blanket assertion of work product privilege does not rise to a particularized 

justification. 

DAG also has been revealed to have unjustifiably claimed work product privilege for other 

public records sought by EPA. For example, Documents 73 & 74, described on updated Privilege 

Log T were initially withheld on the basis of "deliberative process" and "attorney work-product" 

privilege and continue to be redacted on that basis. Ptfs' MSD Ex. E, Docs. 73 & 74. Yet the 

redacted portions of the e-mail that DAG continues to protect as "privileged" has already been 

released by DAG and states nothing more than a generic observation about DAG policy. Ptfs' MSD 

Ex. F, Released Docs. Likewise, in Documents 95, 98, 99, 100, & 103-105, DAG has redacted an 

AAG's statement as to which multistate work groups she participates in and then subsequently 

redacted an attached list indicating those assignments in the Department, again wrongly claiming 

work-product privilege. Ptfs ' MSD Ex. E Docs. 95 98 99 100 & 103 105 Id 'fyi · 
' ' ' , , - . ent1 ng which 

work groups an AAG part· · t · · • • 
1c1pa es m 1s not pnv1leged "work product " and DAG h · 

, as once agam 
already released the redacted material. Ptfs' MSD Ex. F. 

DAG's internal inconsistency thus shows 

a practice of vastly overbroad claims of work product privilege. 

iv. ::AG has not met its burden to show communications within the 
epartment are exempt from disclosure. 

Defendant DAG h . 
as not met its burden to justify withholding internal . . 

. . commurucations. In 
addition to DAG's over! b 

y road and unparticularized reasons for exemption 't . . 
h , 1 s pnor practice s ows that there · · 

is no ment to any sort of claim of privilege. F 
or example, DAG redacted a whole 

ClarkHill\J7826\406 656\265266725. v3- I 2/29/2 l 9 



IJ 

I.J 

'° IJ 
C 
I .J 

e-mail and portions of an e-mail in Documents 171 & 175. The context shows that DAG's then 

legislative-liaison, David Knezek, served as a conduit to a third-party interest group for a "How 

Green is Your AG" scorecard. Ptfs' Ex. E, Docs. 171 & 175. Mr. Knezek asked attorneys to 

comment on whether "what is written is accurate" and "if there ' s anything missing" on the third-

party scorecard. Id. In a forwarded email, context suggests that attorney Peter Manning asked 

subordinates to provide that information-but his e-mail is fully withheld. Id. DAG withheld this 

information as "attorney-client privilege," "work product," and "deliberative process," with the 

explanation it involves "institutional advice regarding the totality of the Department's climate

related litigation during the administration of AG Nessel." But the context of Mr. Knezek's e-mail 

again belies DAG's generic labels: this is information gathering for the political purpose of 

attaining a positive rating in an environmental interest group's scorecard. Relatedly, Documents 

178, 179, & 180 affirm this clearly political purpose as DAG Communications personnel explains 

"[t]he AG is receiving an award at the Michigan League of Conservation Voters Gala" and was 

therefore assembling information for that purpose. Ptfs' Ex. E, Doc. 180. DAG's claims of 

"attorney-client privilege" and "work product" on records created for this political purpose are 

indefensible. 

v. DAG has not met its burden to show that Mr. Pruss' bill,·ng t t 
are exem tfi d" 1 s a ements 

k pd rom ,~c osure under the attorney-client privilege and the 
wor pro uct doctrine. 

Lastly DAG h · 
' as not met its burden to withhold Mr Pruss' b·ir 

. I mg statements because of 
the attorney-client · ·1 

pnv1 ege and the work product doctrine as it is defined by relevant d 
. prece ent. 

Once agam, DAG at first . hh . 
wit eld entJ.re records or entries only to prove such ins:-o u· 

b . 11 rma on was o v1ously non p . ·1 d . 
- nv1 ege with subsequent releases, and its vague assertions are insufficient. 

For example in Herald C l 
' o, nc v Ann Arbor Pub Sch 224 M. h A 

41 l (1997) th , IC PP 266,279; 568 NW2d 
' e Court described the attorney client-privilege: 
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The attome -client privilege attaches to communication made b y a lie nt to a n 
attome acting as a legal adviser and made fo r the pwi>ose of obtaining legal 
advice. The purpose of the privilege is to enable a client to confide in an attorney. 
secure in the knm: ledge that the communication will not be disclosed. The scope 
of the privilege is narrm, : it attaches only to confidential communications by the 
client to its advisor that are made for the purpose of obtaining legal advice. 

[Citations omitted.] 

While attorney-client privilege may also encompass statements made by the attorney to the client, 

it only applies to confidential communications made for the purpose of obtaining legal advice. Id. 

Specific to attorney billing statements, the public body must "describe the substance of the 

withheld [billing statements] or redacted info1mation in the billing statements as being exempted 

on the basis that the withheld information reflected confidential communications made to counsel 

for the purpose of obtaining legal advice." Anklam v Delta College Dist No 317962, unpublished 

per curiam opinion of the Court of Appeals, issued June 26, 2014 (Docket No 317962) p 3, Ex. A 

DAG has failed to show that the withheld Pruss billing statements qualify as 

communications for the purpose of obtaining legal advice. Indeed, the bills appear to post-date any 

relevant "advice," and it is hard to imagine that a bill itself reveals any particular advice to a client. 

Instead, DAG offers generic claims of privilege under the guise of "areas of the law that [he] 

researched" d " · · l d d. · an pnv1 ege 1scuss10ns" about "areas of potential litigation[.]" Defs Ex. 8, ,r 14. 

Even more troublesome is that some communications with Mr. Pruss that were initially redacted 

or withheld clearly are not privileged. Documents 117 & 118, released in the later-disclosed 

production redact a st t fr . ' a ement om Skip Pruss reflecting "I'm t' · , con mumg to work on 

(REDACTED] " Th b' . e mere su ~ect matter that a contractor for DAG is involved . . m 1s not protected 

work product. 

ClarkHill\J7826\406656\26526672S .v3-l 2/29/2 I 
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II. The estimated fees to process EPA's May 1, 2020 FOIA request are not authorized 

under FOIA. 

In addition to its unjustified withholdings, Defendant DAG's $565.00 fee to process EPA's 

May I, 2020 request constitutes prima Jacie proof of a groundless fee-as barrier in violation of 

MCL 15.234 when compared to the DAG's $156.62 cost to process Plaintiffs previous, much 

broader request dated November 13, 2019. This Court should grant judgment in EPA's favor on 

that claim. 

MCL 15.234 allows a FOIA requester to challenge a fee assessment if the public body's 

actions in processing the request were "explicitly or implicitly designed to block or otherwise 

prevent the disclosure of simple responsive documents that would fulfill Plaintiff's request through 

the imposition of unlawful and unreasonable charges and costs[.]" Arabo v Michigan Gaming 

Control Bd, 310 Mich App 370,395; 872 NW2d 223,237 (2015); see also Detroit Free Press, Inc 

v Dep 't of Atty Gen, 271 Mich App 418,423; 722 NW2d 277,280 (2006) and Grebner v Clinton 

Charter Twp, 216 Mich App 736, 740- 741, 550 NW2d 265,267 (1996). For example, inArabo v 

Michigan Gaming Control Board, a challenge to a public body's processing fee for a FOIA request 

was allowed to stand where the "plaintiff essentially challenged the reasonableness of the [public 

body s) assessed fee in light of the nature of his request[.]" 310 Mich App at 395. 

Here, DAG's $565.00 fee estimate to process E PA's May I, 2020 request was not 

reasonable in light of the nature of the request as affirmed b . . 
Y companson with DAG's prior 

$156.62 fee cost to process EPA, . 
. s previous request. The request dated November 13, 2019 sought 

the follow mg public rec d . or s. any employment contracts with Skip Pruss applic f . . 
• ' a 10ns to part1c1pate 
tn the SEEIC's Fellows Pro a 

gr m, and any common interest agreements, contingency or other fi 
agreements, secondme ee 

nt agreements, retainer agreements and engag 
by DAG . , ement agreements entered in 

at any time in 20 I 9. The Ma l 
y , 2020 request only requested all purported common 

ClnrkHill 7826 O 
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interest agreements entered into by DAG at any time in 2020. The November 13 , 2019 request 

covered an additional six-month time period and included six additional categories of documents 

than the May I, 2020 request. The May I, 2020 request only requested common interest 

agreements in a five-month timespan. Yet the DAG's processing fee for the May 1, 2020 request 

was $565.00, and only $156.62 for the November 13, 2019 request. 

DAG's justification for its apparently retaliatory, fee-as-barrier May 1, 2020 processing 

fee was unjustified and so generic that it could have been originally applied to the November 13, 

2019 fee-or any other FOIA request for that matter. "Failure to charge would result in an 

unreasonably high cost to the Department in this particular instance because employees must be 

taken away from pending work to process the large number of documents and expend additional 

time to complete regularly assigned Departmental work." DAG's Ex. 1, ,r 8. Because DAG 

$565.00 fee for EPA's May 1, 2020 request was designed to block or otherwise prevent the 

disclosure of EPA' s requests, this is a typical fee-as-barrier issue under FO IA. EPA should prevail 

on its challenge under MCL 15.234. 

III. 
This Court shou~d award EPA attorney fees and costs and, if an in camera review is 
conducted, reqmre supplemental briefing. 

Next, because EPA has at least partially prevailed, it is entitled to an award of attorney fees 

and costs pursuant to MCL 15.240(6). This Court should grant summary ilisposition in Plaintiff 

EPA' f: 
s avor and determine the amount of such fees at a later time. 

FOIA provides that "[i]f a person asserting the right to inspect copy or . 
, , receive a copy of 

all or a portion of a bl· . . 
pu ic record prevails m an action commenced under this sect· th 

ion, e court 
shall award reasonable atto , fi 

meys ees, costs, and disbursements." MCL 15 240(6) ( . 
added · emphasis 

). But "[i]f the person or public body prevails in part the court . . . . 
' may, m its discretion award all or an approp · t . ' 

nae portion of reasonable attome s' fi . 
y ees, costs, and disbursements "Id R d" 

· . ea mg 
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the. IW'O provi i n together, Michigan courts e ·plnin thnt " nttomcy foes and costs mu t be 

a, ard d under the first entcn e ofMCL 15.240(6) only when a party prevails completely." Local 

Ar a Wat !, v City q[Grand Rapids, 262 Mich App 136, 150; 683 NW2d 745 (2004). Nonetheless, 

a ourt ha discretion to award fees if a party pa1tly prevails, Id. at 151, and the Michigan Supreme 

Court has permitted recovery even when "victory may not be total" but is nonetheless "a very 

sub tantial one." Int '/ Union UPGWA v Dep 't of State Police, 422 Mich 432,455; 373 NW2d 713 

(1985). 

·'A patty has 'prevailed' under the FOlA if the prosecution of the action was necessary to 

and had a substantial causative effect on the delivery of or access to the documents." Wilson v 

Eaton Rapids, 196 Mich App 671, 673; 493 NW2d 433 (1992). That does not require an order 

compelling production. For example, in Local Area Watch, the Court of Appeals held that a 

municipality's disclosure of documents via discovery meant that the FOIA action had the causative 

effect on the delivery of the information sought. Local Area Watch, 262 Mich App at 150. The 

Court noted that a defendant's good faith was immaterial when its initial action was a denial and 

the litigation resulted in the production of documents. Id. Under those circumstances, the plaintiff 

had "prevailed in part" for purposes of FOIA because "plaintiff's FOIA action was reasonably 

necessary to and substantially caused defendants to produce the late-disclosed items." Jd. 

EPA has likewise prevailed at least in part here, and this Court should award reasonable 

attorneys' fees . Defendant DAG initially withheld numerous documents from. E.PA . 
m response to 

EPA's FOIA requests DAG 1 I · 
. 1as re eased mfo1mation it previously withheld (and . hh 

now wit olds 
infonnation it previous! I d) 

. y re ease . Through discovery, Plaintiff EPA obtained DAG 's late 
disclosure of mutt' 1 d . 

ip e ocuments mitially withheld on indefensible claims of privilege. Pts' MSD 

Ex. E. That disclosure occurred on! ft . 
ya er discovery requests were issued by Plaintiff EPA and the 

lark ll1II\J7826 06 
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p arties reached an agreement to ward off a discovery fight. This action has thus undoubtedly been 

"necessary to" and had "a substantial causative effect on" DAG' s disclosure. Wilson, 196 Mich 

App at 673 . Whether EPA obtains "total" victory or only "a very substantial one," Int '/ Union 

UPGWA, 422 Mich at 455, remains to be seen based on this Court ' s rulings on competing motions 

for summary disposition. Nonetheless, PlaintiffEPA's victory has been at least "very substantial," 

and this Court should award attorneys' fees. MCL 15.240(6). 

Contrary to Defendant DAG's faulty contention, EPA's independent possession of 

documents it requested under FOIA is not relevant to this issue. Whether EPA has received a 

related or similar document from any source outside of this litigation is not material to DAG's 

FOIA obligations. FOIA defines a "[p ]ublic record" as a "writing prepared, owned, used, in the 

possession, or retained by a public body in the performance of an official function, from the 

time it is created." MCL 15.232(i) (emphasis supplied). Thus, what matters is the "writing ... in 

the possession" of DAG- not whatever Plaintiff may obtain elsewhere. Caselaw from other 

jurisdictions is in accord. 

For example, in Competitive Enterprise Institute v Attorney General of New York, 161 

AD3d 1283, 1286; 76 NYS3d 640 (New York Sup Ct 2018), the Appellate Division of the Supreme 

Court of New York rejected a similar argument that obtaining documents elsewhere is 

determinative of wheth . . er a party prevails under FOIA. There, in noting that the plaintiff sought 

the descnbed record in that AG 's . possession, the Court remarked that "th . . . ere 1s no exception for 

public records per se" under FOIA 
. . . . Id. Further, there were documents in dispute other than those 

m Plamtiffs possession rd Th . 
• 11 • e same 1s true h M" hi ere. ic gan law provides no FOIA . 

records available ( b . exception for 
or O tamed) els h N ew ere. or are the records Plaintiff h b as een able to obtain 
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from 011Jer sources rue sole documents in dispute. Plaintiff EPA has substantially prevailed hav,ng 

obtained numerous documents from DAG in this suit, and attorneys' fees are appropriate. 

The guiding principle for an award of attorneys' fees is that it must be reasonable. Michigan 

Tax Management Services Co v City of Warren , 437 Mich 506, 509; 473 NW2d 263 (1991). 

"[T]here is no precise formula to determine a reasonable fee .... " Prins v Michigan State Police, 

299 Mich App 634, 642; 831 NW2d 867 (2013). Factors courts should consider include: (1) the 

attorney's experience and professional standing; (2) the skill, time, and labor involved; (3) the 

amount in question and the results achieved; ( 4) the case's difficulty; (5) the expenses incurred; 

and (6) the length and nature of the professional relationship with the client." Id. at 642, citing 

Woods v Detroit Auto Inter-Insurance Exchange, 413 Mich 573, 587- 588; 321 NW2d 653 (1982). 

Here, EPA had incurred approximately $19,775 in outside attorneys' fees and $282.60 in 

costs as of the time of filing its own motion for summary disposition; substantial work has been 

performed since that date.
2 

Outside counsel has worked approximately 79 hours on this m tt 
a er, 

principally in reviewing and finalizing filings as local counsel, conducting discovery, negotiating 

resolution of a discovery dispute, reviewing released documents, and preparing this motion. Ptfs, 

MSD Ex. G, Affidavit of Larsen, at 115. Significant costs for outside counsel have been avoided 

as Plaintiff EPA perfi d b . 
orme su stantial amounts of legal work through . h 

m- ouse counsel. Jd. at ,i 
16. Counsel's hourly rat · h" . 

. . e mt is matter is reasonable compared to average billed rates for similar 
practitioners Id at 1 19 Th $ 

. . . . e 250 hourly rate charged by outside counsel reflects a substantial 
discount on his standard $520 h . 

ourly fee, which has been provided in light ofth . "fi . 
I. e s1gm icant public po icy values served by FOlA . 

actions. Id. at 1 18. The fee further reflects counsel ' s 13 
years of 

2 Plaintiff EPA's counsel can . 
motion for summ . p~ov1de an updated fee amount followin . 
appropriate amoun~f a~~~prnos1tt?~ as part of any ordered supplem!n~ls Cfiol_urt ' s mlin~ on the 

eys ,ees. 1 mg regarding the 
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·x1 ricn • 111 h1ig u11011. including eig ht cui ' with the Michigun cpurtmcnt f Attorney enera\. 

and tw ye tr'S with on int ·mationul, m ow 200 Luw Finn. lei. ut i1i12 14. Accordingly, because 

PlnintifT •PA has pre oi led in part and the attorneys' fees incurred in this matter have been 

"n:a onable" under the factors reviewed above, this ourt should grant summary disposition and 

award attorneys ' fees. Prins, 299 Mich App at 642. 

To the extent necessary, this Court should order a short supplemental filing following 

di p it ion of the merits of this matter. Because of the possibility of in camera review, the amount 

of attorney ' fees actually incurred by Plaintiff EPA cannot now be known due to the ongoing 

nature r this action and whether Plaintiff EPA has prevailed in part or in full (and, if in part, how 

much) still remains to be detennined pending this Comt's ruling. Consequently, a short, 

·upplcmental Li ling will enable the parties to respond to the question of attorneys' fees when the 

matter is settled and can guide this Cou1t in determining the amount to be awarded. 

IV. Puni!i~e damages ~re appropriate in this instance due to DAG's arbitrary and 
cupnc1ous processing of EPA's FOIA requests. 

DA 's di clo ·ure of initially withheld public records documents revealed that its initial 

claim' or privilege were not merely unjustified but also arbitrary- like its subsequent withholding 

or prcviou ·ly released infonnation. This urt should award statutorily permitted punitive 

damage ·. 

Punitive damages su ' I , • .1 fi c 1 as c1v1 mes and damages in the event "that the bl. b 

b
. pu 1c ody has 

ar 1t1arily and , · · 1 capnc1ou Y violated" FOIA b d ,1 . . Y c aymg or refusmg to disclose ce11ain records 

M L 15 240(7) T · · . o prevml under M L 15 240(7) I - . ' t 1ere must be both "a court-ordered discl 
and a hn<ling th· t 1 <l • osure 

a t 1e elendant acted arbitrarily and capriciously . . ~ . 
m retu ing to provide the 

rC\jUc~tcd tnfom1atrl)n .. L I 
. o ,, Area Wat I, , 262 Mich App at 153 ( . 

l'llli\h.'<l) A . quotation mark and citation 
. public body act , in un urbitrary or 

apricious foshion where its ct ion , were ba ' ed on 
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""\ him icar· principle . Tollman •• Cheboygan Arca Schuol , 183 Mich App 123 126: 454 2d 

171 (1990), quotingLaracey vFi11a11cial Institutions Bure au, 163 Mich App 437,44 1 ~ 4 \ 4 NW2d 

909 ( 1987). In M eredith Corporation v City of Flint, 256 Mich App 703, 7 18; 67 1 W 2d l O l , 109 

(2003), the Court awarded punitive damages because " [d]espite knowing that the tape w as subject 

to disclo ure, [the publ ic body] pursued a strategy that delayed release o f the tape for w eek s after 

plaintiff submitted its FOIA request." 

Based on DAG's previous failures to meet FOIA obligations, it is extremely likely that the 

information it continues to withhold are likewise not subject to any kind of disclosure exemption. 

For example, Documents 73 & 74, described on updated Privilege Log T were initially withheld 

on the basis of "deliberative process" and "attorney work-product" privilege and continue to be 

redacted on that basis. Ptfs' MSD Ex. E, Docs. 73 & 74. Yet the redacted portions of the e-mail 

that DAG continues to protect as "privileged" has already been released by DAG and states nothing 

more than a generic observation about DAG policy. Ptfs' MSD Ex. F, Released Docs. Likewise, 

in Documents 95, 98, 99, 100, & 103-105, DAG has redacted an AAG ' s statement as to which 

multistate work groups she participates in and then subsequently redacted an attached list 

indicating those assignments in the Department, again wrongly claiming work-product privilege . 

Ptfs' MSD Ex. E, Docs. 95, 98, 99, 100, & 103-105. Identifying which work groups an AAG 

participates in is not privileged "work product ,, and DAG h . ' as once agam already released the 

redacted material Ptfs' MSD E F DAG' . . x. . s internal inconsistency thus shows its vastly overbroad 

claims of privilege. 

Similarly, the context d. . surroun mg redactions belies DAG' s l . f .. c aims o pnvil ge 

example, Documents 117 & 118 . ' released in the later-di closed production r d 
from Sk' ' e act a tatem nt 

1P Pruss reflecting "I ' • . m contmumg to work on [REDACTE D]." Th w rk-pr du t 

an 

18 



privilege protects "notes, working papers, memoranda or similar materials, prepared by an attorney 

in anticipation of litigation, are protected from discovery." Messenger v Ingham Cty Prosecutor, 

232 Mich App 633 , 637; 591 NW2d 393,396 (1998). But the mere subject matter that a contractor 

for DAG is involved in is not protected work product. 

In this vein, DAG redacted a whole e-mail and portions of an e-mail in Documents 1 71 & 

175. The context shows that DAG's then legislative-liaison, David Knezek, served as a conduit to 

a third-party interest group for a "How Green is Your AG" scorecard. Ptfs' MSD Ex. E, Docs. 171 

& 175. Mr. Knezek asked attorneys to comment on whether "what is written is accurate" and "if 

there's anything missing" on the third-party scorecard. Id. In a forward, context suggests that 

attorney Peter Manning asked subordinates to provide that information-but his e-mail is fully 

withheld. Id. DAG withheld this information as "attorney-client privilege," "work product," and 

"deliberative process," with the explanation it involves "institutional advice regarding the totality 

of the Department's climate-related litigation during the administration of AG Nessel." But the 

context of Mr. Knezek's e-mail again belies DAG's generic labels: this is information gathering 

for the political purpose of attaining a positive rating in an environmental interest group's 

scorecard. Relatedly, Documents 178, 179, & 180 show this clearly political purpose as DAG 

Communications personnel explains "[t]he AG is receiving an award at the Michigan League of 

Conservation Voters Gala" and was therefore assembling information for that purpose. Ptfs' MSD 

Ex. E, Doc. 180. DAG's claims of "attorney-client privilege" and "work product" on records 

created for this political purpose are indefensible. 

DAG also acted in an arbitrary and capricious way by demanding EPA pay $565.00 as a 

processing fee for its May l, 2020 request. EPA's November 13, 2019 request covered a far greater 

range of documents and time period. Yet the processing fee for that request was substantially less 

ClarkHill\17826\406656\265266725. v3- I 2/29/2 I 
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than the May 1, 2020 request. By the time EPA made its May 1, 2020 request it had submitted six 

separate FOIA requests to DAG relevant to this litigation. Clearly, DAG' s excessive fee for the 

May l , 2020 was an attempt to punish EPA for seeking transparency that FOIA provides. 

CONCLUSION AND RELIEF REQUESTED 

The records sought by EPA are indisputably "public records," and DAG has failed to justify 

its claimed exemptions in withholding them. This Court should deny DAG's motion for summary 

disposition and grant EPA's motion for summary disposition under MCR 2.116(C)(l 0) and MCR 

2.116(1)(2). Alternatively, the Court should conduct an in camera review process to the extent 

necessary to scrutinize DAG's claimed justifications for each withholding. 

Further, this Court should grant judgment in Plaintiff EPA's favor on its fee-as-barrier 

claim. It should grant punitive damages for DAG's arbitrary and capricious withholdings per MCL 

15.240(7), And it should grant reasonable attorneys' fees and require supplemental briefing 

regarding the exact amount of fees following its final decision on the merits in this matter. 

Dated: December 29, 2022 
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Respectfully Submitted, 

CLARK HILL PLC 

By:/s/ Zachary C. Larsen 
Zachary C. Larsen (P72189) 
Charles A. Lawler (P65164) 
Clark Hill PLC 
Attorneys for Plaintiff 
212 East Cesar E. Chavez A venue 
Lansing, MI 48906 
(517) 318-3053 
zlarsen@clarkhill.com 
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T TE OFMICIBG 
COURT OF CLAIMS 

WA HINGT01 ONPROFIT CORPORA TIO , 
Plaintiff. 

o. 20-000098-MZ 

MICHIG DEPARTMENT OF A ITORNEY HON. CHRISTOPHER MURRAY 

GENERAL, 
Defendant 

Zachary C. Larsen (P72189) Adam R. de Bear (P80242) 
Charles A. Lawler (P65 l 64) Thomas Quasarano (P27982) 
Clark Hill PLC Michigan Department of Attorney General 
Attorneys for Plaintiff Attorneys for Defendant 
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Lansing, Ml 48906 Lansing, MI 48909 
(517) 318-3053 (517) 335-7573 
zlarseo@clarkhill.com deBearA@michigan.gov 

PLAINTIFF ENERGY POLICY ADVOCATES' 1113012021 
MOTIO FOR SUMMARY DISPOSITION UNDER MCR 2.116(C)(l0) 

Plaintiff Energy Policy Advocates, through its counsel Clark Hill PLC, hereby moves for 

summary disposition under MCR 2.l 16(C)(l0) and relies on the brief that follows in support of its 

request. Consistent with LCR 2. l l 9(A )(2), the parties discussed their respective intentions of filing 

dispositive motions and discussed the nature of those motions. Neither party concmTed with the 

opposing party's request Accordingly, it is necessary to present the instant motion for filino with 
t, 

the Court. 
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. fichigan ·s Freedom oflnfonnation ct --FOIA' or -tlie Act"), MCL 15.231 ec seq ., is a 

-pro-<iis Josure statUte·' enacted as a promise of transparent go ernance and 1th the goal of 

Defendant 
facilitating full participation by citizens in the democratic process. Yet that is not ho 

the ,. ficbigan Department of Attorney General ("'DAG") has used the Act here. Instead, DAG has 

tranSformed Michigan·s sunshine statute into a shroud of darkness- withholding internal e-mails 

and other documents that qualify as 'public records" on flimsy or indefensible claims of pri ilege, 

which its own releases in numerous cases prove were unfounded. 

DAG has already acknowledged that many of its initial claims of privilege were 

indefensible: during litigation, it has reversed its claims of exemption for man of the ithheld 

records and disclosed those documents. Those disclosures not only confirm that Plaintiff Energy 

Poljc Advocates (~PA') is a "'prevailing party'' and is thus entitled to attome fees under MCL 

15240(6), but they also demonstrate that DAG's continued claims of privilege on the still-v ithheld 

public records are both unpro en and highly suspect 

Because the remaining records sought are ' ·public records" of a "public body' under MCL 

15.232(h) & (i) and DAG has not met its burden of establishing that the records are exempt from 

disclosure, this Court should grant summary disposition to Plaintiff EPA under MCR 

2.l 16(C)( l0). Alternatively, this Court should conduct an in camera re ie regarding the 

remaining records to scrutinize DAG' s claims of pri ilege. Additionally, because Plaintiff EP 

has already partly pre ailed under MCL 15240(6) b obtaining disclosure of man of the initiall 

withheld documents this Court h Id d , s ou awar reasonable attorne fees or pro ide for further 

briefing on the amount such an award following the final disposition of this matter. 
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The August 2019 Requests 

On ugu t 28, 2019 EPA submitted a FOIA request to DAG for certain correspondence 

of ttome General Dana Nessel Deputy Attorney General Kelly Keenan, and ENRA Division 

Chief Peter Manning, which included individuals associated with the New York University (NYU) 

chool of Law's State Energy and Environmental Impact Center ("SEEIC"). Ex. A.1, 08/28/2019 

Request. SEEIC is a group created by former New York City Mayor and current "climate" policy 

acti ist Michael Bloomberg to place privately-hired attorneys in state attorneys general offices, as 

' Special Assistant Attorneys General," to pursue particular energy and environmental enforcement 

and policy issues of concern to Mr. Bloomberg. 1 That request also sought correspondence of the 

same individuals with and/or Stanley "Skip" Pruss. Id. Mr. Pruss is currently a "Special Assistant 

Attorney General" or SAAG retained under contract for "specialized expertise and experience in 

a particular area of law." Ex. A, Aff. of Hardin. While not apparently an SEEIC SAAG, Mr. Pruss 

did serve as a liaison between DAG and Mr. Bloom berg's group for the purpose of placing other, 

privately-hired attorneys in DAG. Id. at~ 4. 

On August 29, 2019, EPA submitted a FOIA request to DAG for correspondence between 

Assistant Attorney General Neil Gordon and individuals associated with the SEEIC and/or Stanley 

"Ski "P P russ. Ex. A.2, 08/29/2019 Request. Public records obtained from DAG show that, in that 

capacity, Mr. Pruss also serves a liaison function between DAG and tort 1 . . awyers, activist groups, 

and others seeking DAG t · h . . . o use its aut ont1es m particular ways. Hardin, at~ 6. 

1 
See, e.g., Juliet Eilperin "NYU L l 

rollbacks," Washington 'Post, Au:stui°6ch~O~;w center to h~lp state AGs fight environmental 
launches-new-center-to-he! -state-a - , . ' www.washmgtonpost.com/politics/nyu-law-
82ac-l l e7-902a-2a9f2d808p496 gs fight-environmental-rollbacks/2017 /08/16/e4df8494 

_story.html. -
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ization fee form assessing $3,956.22 to 

.....,m.,•dc. E . .3, 09/19/2019 Request. As requested, EPA mailed a check for half of 

the total amount as a deposit. DAG partly granted and partly denied the request and sought the 

balance of the assessed fee. Hardin, at ,i 7. The partial denial cited MCL 15.243(l)(g) and (h), 

which aJlow nondisclosure of information or records subject to attorney-client privilege and 

nondisclosure of information or records subject to privileges recognized by statute or court rule, 

in this case the attorney work product doctrine. Ex. A.4, Partial Denial. EPA mailed a check for 

the remaining balance for the fee assessed to process the requests. Hardin, at i1 8. On December 

19, 2019, DAG mailed a physical cover letter and electronic copies of records it claimed were 

subject to disclosure in non-native format. Id. at i19. 

On January 7, 2020, EPA submitted an administrative appeal to DAG challenging its use 

of statutory exemptions to withhold an unstated number of records in full , including entirely factual 

information such as the identities of senders and recipients, dates/times, subject fields and the title 

of any attachments. Ex. A.5, 01/07/2020 Appeal. DAG responded by upholding the entirety of its 

partial denial but agreeing to provide privilege logs of records withheld in full. Ex. A.6, O 1/23/2020 

Letter. DAG provided five (5) pages of privilege logs on February 11, 2020, eighty-four (84) pages 

, • , 11 • pnv1 ege ogs on March 25, and forty-one (41) pages on March 30 2020 Hardin at t:T 12 The · ·1 1 

identified withheld records, authors, subject field, recipients, date/time, privilege asserted and a 

privilege description. Ex. A.7-A.9, Privilege Logs. 

The November 13, 2019 FOIA Request 

On November 13, 2019, EPA submitted a FOIA request to DAG fior l any emp oyment 

contracts with "Skip" p 1. . russ, app icattons to participate in the SEEIC's F 11 e ows program, and any 

common interest agreements, contingency h £ or ot er ee agreements, secondment agreements, 

3 
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and engag m nt agreements entered into by DAO in 2019. Ex. A.10, 

:312()19 Request. DAG responded to the request with a detailed itemization fee fonn requesting 

$156.62. Hardin, at 16. EPA mailed a check for that amount on December 19, 2019. Id. 

On January I 0, 2020, DAG provided notice that it located no responsive records pertaining 

to the SEEIC and provided copies of both Mr. Pruss' initial contract with DAG and an amendment 

to that contract. Id. at ,i 17. Shortly thereafter, DAG provided redacted copies of several records 

pwporting to be common interest and/or joint defense agreements but withholding substantial 

portions as attorney work product pursuant to MCL 15.243(1)(h). Ex. A.11. DAG redacted, inter 

alia, the title, purpose and subject matter of the common interest agreements. Hardin, at -i] 18. The 

records largely appeared to be drafted from the same template. Id. Yet DAG redacted uniform, 

boilerplate provisions in some, while releasing the same provisions in others. Id. 

On March 20, 2020, EPA appealed DA G's redaction of the agreements, challenging the 

claim that the subject matter of such agreements constitutes attorney work product as defined in 

MCR 2.302(B)(3)(a). Ex. A.12, 03/20/2020 Appeal. DAG upheld the redactions for most of the 

agreements but agreed to provide copies of two agreements, asserting that, in the interim, 

"circumstances changed with regard to the partially-redacted common interest agreements 

included at pages 63-71 and 142-15 8 of the disclosed records .... Certain information redacted in 

those parts has been made public." Ex. A.13, 04/06/2020 Letter. On April 13, 2020, DAG provided 

a copy of a less redacted version of the agreement found on pages 142-158 of the disclosed records. 

Ex. A.14. DAG did not in fact produce pages 63-71, but, on June 3, 2020, in response to EPA's 

inquiry, DAG claimed that "the information contained in pages 63-71 has not been made public 

and remains confidential" H d. .-r 20 • · ar m, at 11 • On mformation and belief, the entirety of the common 

ac ions an or w1thholdmgs are improper under FOIA and that DAG interest agreement red f di . . 

4 
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information and belief, DAG' s production also improperly withheld in full and did not 

acknowledge the existence of at least one responsive agreement. Id. at ,i 24. 

Among the records provided in response to EPA' s March 27, 2020 request was a March 

20, 2020 email from David Hoffmann of the Office of the Attorney General for the District of 

Columbia providing one of the notices described pursuant to a common interest agreement of a 

public records request that Office received. Ex. A.I 5. As indicated by DC OAG' s signature page 

it provided as an attachment to that email, the "common interest agreement" DC OAG provided 

notice under is a 2019 "Amendment To Confidentiality Agreement Regarding Participation In 

Climate Change Public Nuisance Litigation." Id. According to a Vaughn Index provided to EPA 

by the Vermont Office of Attorney General, as of June 6, 2020, all parties to that agreement had 

entered it in 2019 ("on various dates from November to December 2019"). Hardin, at ,i 27. DAG 

concluded its response to EPA's request for any common interest agreements entered into by DAG 

in 2019, on January 17, 2020. Id. at~ 28. As such, this agreement-if DAG is a party as DC OAG 

believes it is, by notifying DAG's Elizabeth Morrisseau Neil Gordon and Kell S h k . ' Y c uma er-1s 

responsive to EPA's request for any common interest agreements into by DAG at any time in 2019. 

~d. at, 29. Although DAG's response to EPA' s request for all common interest agreements entered 

mto by DAG in 2019 was heavil d d b .. y re acte ' y reconc1lmg those records and the "Am d en ment To 

Confidentiality Agreement R d. egar mg Participation In Climate Change Public N . 
Litigation ,, EPA . msance 

' states on mformation and belief that DAG d"d . l not provide that agreement in its 

response to this request. Id. at~ 30. 

The January 7 2020 FOIA R ' equest 

EPA later requested all b · 11 · 1 mg records and inv · . mces submitted by Stanley "Ski " p P russ to 

ClarkHill\J7 826\40665 6\264 7 6987 8 
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· ~cted copies of these in oices ithholding substantial portions as attorney work 

product pursuant to MCL 15.243(1)(h). Ex. A.17, 01/15/20 Response. EPA administratively 

a~pealed these denials. Ex. A.18. DAG partly reversed its initial decision. Then DAG provided a 

revised version of the redacted billing summaries, revealing substantially more information 

including, e.g., the names of individuals participating in telephone calls, while still withholding 

significant portions of the contractor's itemized bills. Ex. A.19. 

The January 10, 2020 FOIA Request 

On January IO, 2020, EPA submitted a request for correspondence of DAG' s Kelly Keenan 

and Peter Manning related to certain climate litigation which, other public records show, outside 

activists are recruiting attorneys general to file against private parties. The request also sought any 

correspondence with Mr. Manning containing the word "Hayes." Ex. A.20. Hayes is the last name 

of SEEIC's director. DAG responded with a detailed itemization fee form and a request for 

$892.85. EPA mailed a check for the requested deposit. Hardin, at ,r 37. On March 12, 2020, DAG 

provided a final fee notice for the balance of the request and a partial denial of records as either 

attorney work product or privileged attorney-client communications pursuant to MCL 

15.243(l)(g) & (h). EPA mailed a check for the balance of the assessed fee to process the request. 

Two weeks later, DAG provided a final response with copies of nonexempt records and one 

hundred-twenty-four (124) pages of privilege logs. Ex. A.21 , 03/26/20 Response. 

Among the many records identified in the privilege logs as those that DAG is withholding 

as attorney work product are numerous records DAG had previously released in full. Hardin, at~ 

41. These include five (5) emails between DAG staff and plaintiffs ' " climate nuisance" tort law 

firm Sher Edling, LLP, five (5) emails involving Michigan League of Conservation Voters' desire 

ClarkHill\J7826\406656\264769878.v1 -11 /30/2 1 
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lo , D G id ntifi d thre email ith the ubject field 

.. RE: M ulti -state group discussing CO2 as a cri teri a po llutant," all am ong M s. M orrisseau , Mr. 

Manning, and Mr. Gordon and all dated October 7, 2019. Hardin, at 1 48. By virtue of being 

responsive to the January 10, 2020 request, each email contains one or more of four search terms. 

Id. Typical emai l ·'subject" practice, which public records indicate DAG follows, suggests that all 

three emai ls were replies in an email "thread" whose original subject field is "Multi-state group 

discussing CO2 as a criteria pollutant." Id. at 149. Conceivably, the original emails to which these 

responded did not contain one or more of those key phrases and were not responsive to EPA' s 

request. Id. Therefore, on April 17, 2020, EPA submitted a request seeking all correspondence of 

Ms. Morrisseau, Mr. Manning, Ms. Keenan, and/or Mr. Gordon with "CO2 as a criteria pollutant" 

in the subject line. Ex. A.25. The request sought such records dated from October 1, 20 l 9 through 

the date the request was processed, but also clearly stated, "We request entire ' threads' of which 

any responsive electronic correspondence is a part, regardless whether any portion falls outside of 

the above time parameter." Id. 

On May 11 , 2020 DAG responded to that request seeking all such correspondence from 

, · ., e ongma email that those October 1, 2019 onward and any earlier parts of the "thread " e g th · · 1 · 

e ge any ema1 s withheld emails replied to. Ex. A.26, 05/11/20 Response. DAG did not acknowl d ·1 

prior to those three withheld response emails, identifying only the three October 7 ' 2019 emails 

, . mg, an r. ordon which on their face are replies to an earlier among Ms. Morrisseau Mr Mann· d M G 

ee m again claiming attorney work product in a privilege log. Id. email(s), withholding all thr • full . . 

DAG's privilege log als d"d . o ' not acknowledge the original email to which these emails responded, 

which, like all elements of the thre d . a ' were specifically covered by EPA' s request. Id. In a 

8 
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EPA show that, by this point, the coordinating attorneys general had notified each other ofEPA' s 

requests on that topic. Hardin at 1 52. On information and belief, the withheld information is 

properly subject to disclosure under FOIA and is withheld unlawfully. Jd. at~ 53. 

The May 1, 2020 Request 

On May 1, 2020, EPA submitted a request for all purported common interest agreements 

entered into by DAG at any time in 2020. Ex. A.27. On May 11, 2020, DAG notified EPA of an 

extension to May 26, 2020 to respond to the request. Hardin at~ 54. On May 26, 2020 Defendant 

demanded $565.56 to process whatever purported common interest agreements it had entered in 

the first few months of 2020. Ex. A.28. Previously, and before the parties to the purported common 

interest agreements escalated a more aggressive coordination of their responses and oppositions to 

EPA's often similar requests among them, Defendant DAG charged EPA $156.62 to review all 

purported common interest agreements entered into in the entire year of20 I 9. See Hardin at ,i I 6, 

and supra. As such, here DAG' s groundless use of fees-as-barrier, in violation of Michigan law, 

reveals prima facie proof of its arbitrary and capricious and punitive application of FOIA: over 

time DAG escalated its coordinated resistance to EPA' s information requests as agreed in the 

(typically) ~ 8 of its purported common interest agreements with other state attorneys general 

offices, including in part by raising its fees to process smaller numbers of records in response to 

otherwise substantively identical requests. Hardin at 1 57. On information and belief, the withheld 

information is subject to disclosure under FOIA and is withheld unlawfully. 

Records Produced by DAG Through Discovery 

This action was filed on Ma 27 2 y ' 020 to compel the production of DAG' s withheld 

records, and a First Amended V . enfied Complaint was filed shortly thereafter on July 24, 2020. 

ClarkHill\J7826\406 656\264769878.vl-l l/30/21 
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its earlier productions and release further documents and an updated privilege log. On or about 

June 22 2021 , DAG provided updated privilege logs of priority documents along with two of the 

withheld "common interest agreements" and 15 other records. Ex. B, Updated Priority Privilege 

L G H & 1. Ex C Late-Released Documents. Three days later, DAG provided an additional ogs , , , . , 

updated privilege log and released 114 other, previously withheld records-some of which were 

r~dacted under continuing claims of privilege. Ex. D, Updated Priority Privilege Log T; Ex. E, 

Second Late Production. For this hearing, DAG has provided a further updated privilege log of 

those still-withheld documents that are at issue but were not identified on the logs released on June 

22, 2021. 

STANDARD OF REVIEW 

Summary disposition is appropriate under MCR 2.116(C)(l 0) when, "[ e ]xcept as to the 

amount of damages, there is no genuine issue as to any material fact, and the moving party is 

entitled to judgment or partial judgment as a matter of law." Lugo v Ameritech Corp, 464 Mich 

512, 520; 629 NW2d 3 84(2001 ). The moving party has the initial burden of supporting its position 

by affidavits, depositions, admissions, or other documentary evidence. Oliver v Smith, 269 Mich 

App 560, 564; 715 NW2d 314 (2006)· MCR 2.l 16(G)(3) & (G)(4) Th · , . e movmg party may rely 

only on admissible evidence in doing d th • . so-an e rev1ewmg court must review only admissible 

evidence. MCR 2 116(0)(6) Ifth . , ... 
. . e movmg party s m1tial burden is met then "[t]h d , e a verse party 

[ must] set forth specific facts at the time of the motion " B d . C. 
' ernar om v ity of Saginaw' 499 Mich 

470, 473; 886 NW2d 109 (2016) b 
' y affidavits or other documentary evidence "sh . h 

. . owmg t at there 
are genume issues for trial." MCR 2.I 16(G)(4). 

ClarkHill\17826\40 
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that the still-withheld 

ocuments it continues to withhold are privileged. There 

can be no debate that the documents are "public records." Despite its duty under FOIA, DAG has 

offered scant justification for withholding these records. And those records that it has already 

disclosed show that its continued claims of exemption are not justified or, more generally, indicate 

a:practice of overbroadly claiming exemptions that warrants scrutiny and an in camera review. 

a. Public bodies must disclose all "public records" unless specifically 
exempted under the Act. 

Michigan's Freedom of Information Act ("FOIA") declares that "[i]t is the public policy 

of this state that all persons ... are entitled to full and complete infmmation regarding the affairs 

of government and the official acts of those who represent them as public officials and public 

employees, consistent with this act." MCL 15.231 (2). Doing so allows the People to "be informed 

so that they may fully participate in the democratic process." Id. As Michigan courts have 

explained, "FOIA is a manifestation of this state's public policy favoring public access to 

government information, recognizing the need that citizens be informed as they participate in 

democratic governance, and the need that public officials be held accountable for the manner in 

which they perform their duties." Rataj v City of Romulus, 306 Mich App 735, 748; 858 NW2d 

I 16, 123-24 (2014), quoting Manning v City of East Tawas, 234 Mich App 244, 593 NW2d 649 

(1999), overruled on other grounds. "On its express terms, the FOIA is a pro-disclosure statute .. 

.. " Herald Co v City of Bay City, 463 Mich 111, 119; 614 NW2d 873, 877 (2000) . Accordingly, 

FOIA must be interpreted "broadly to allow public access" Prac Pol Consulting v Sec 'y of State , 

287 Mich App 434, 465; 789 NW2d 178, 194 (2010), and " a public body must disclose all public 

11 
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b. The documents at issue in this case are indisputably "public records" 
under MCL 15.232(i). 

The documents at issue in this matter are indisputably "public records." Under FOIA, a 

'" [p]ublic record ' means a writing prepared, owned, used, in the possession of, or retained by a 

· · "' h f ·t. reated " MCL 15 232(i) . public body in the performance of an official funct10n, 1rom t e 1me I IS c · · 

Neither DA G's status as a "public body" nor the fact that these documents were prepared, used, or 

held by DAG in the performance of an official function are in dispute. 

i. DAG is a ''public body" under MCL 15.232(h). 

On the first, there is no dispute that the Michigan Department of Attorney General is a 

"public body." A "public body" includes "[a] state officer, employee, agency, department, 

division, bureau, board, commission, council, authority, or other body in the executive branch of 

state government ... " MCL 15.232(h)(i). "[T]here is no question" that the Department of Attorney 

General-a principal department in the executive branch of state government, see Const 1963, art 

~' § 3-fits squarely within this definition. Progress Michigan v Att'y General, 506 Mich 74, 88; 

954 NW2d 475 (2020). 

ii. The r~cords at issue were prepared by DAG in the performance of an official 
function. 

Nor is there any dispute that the documents sought by EPA were prepared by the 

Department in the performance of an official function. Plaintiff EPA seeks e-mails and other 

documents that were prepared or used by and in the possession of DAG. These include many e

mails among employees of DAG, between DAG employees and outside entities, agreements that 

DAG has entered and other related d 11 
, ocuments. A such documents are associated with public, 

ClarkHill\17826\406656\264769878.vl-l l/30/21 12 
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of, or retained by [DAG] in the performance ofan offici al function. " MCL l 5.232(i) . Accordingly, 

the records sought by Plainti ff EPA must be disclosed unless DAG meets its burden of establishing 

that the records are exempt. MCL 15.240(4). 

c. The DAG has not met its burden of establishing that the public records at 
issue are exempt. And the already released records indicate that those still
withheld records are not exempt. 

DAG has not justified its continued withholding of the remaining documents. This Court 

reviews de novo a public body's claim that public records are exempt from FOIA disclosure. MCL 

15 .240( 4 ). A government agency's generic claim of exemption is not sufficient. King v Oakland 

Cty Prosecutor, 303 Mich App 222, 227; 842 NW2d 403 (2013). Instead, MCL 15.243 codifies 

certain "particular instances where the policy of offering the public full and complete information 

about government operations is overcome by a more significant interest in nondisclosure." Herald 

Co, Inc v Eastern Mich Univ Bd of Regents, 475 Mich 463, 472; 719 NW2d 19 (2006). These 

specific exemptions to FOIA "must be narrowly construed, and the burden rests on the party 

asserting an exemption" to sustain the basis for its withholding. Rataj, 306 Mich App at 748; MCL 

15.240(4). 

3: i. Michigan law requires a particularized justification of exemption. 

n 0 In analyzing a claim of exemption, Michigan courts must scrutinize the public body' s claim 
() 

,_. with six rules in mind: -
------w 
0 

------N 
0 
N 

I. 

2. 

The burden of proof is on the party claiming exemption from 
disclosure. MCL 15.240(1). 

Exemptions must be interpreted narrowly. Vaughn v Rosen, 157 US 
App DC 340, 343 ; 484 F2d 820 (1973). 

13 
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4. 

5. 

6. 

' [D]etailed affidavits describing the matters withheld' must be 
supplied by the agency. Ray v Turner, 190 US App DC 290, 317; 

587 F2d 1187 (1978). 

Justification of exemption must be more _than 
'conclusory,' i.e., simple repetition of stat~to~y language. A bill of 
particulars is in order. Justification must indicate factually _how a 
particular document, or category of documents, interferes with law 
enforcement proceedings. Campbell v Dep ' t of Health & Human 
Services, 221 US App DC 1, 4-6, 10-11; 682 F2d 256 
(1982); Vaughn v. Rosen, 157 US App DC 347; 484 F2d 820. 

The mere showing of a direct relationship between records sought 
and an investigation is inadequate. Campbell v Dep 't of Health & 
Human Services, 221 US App DC 8-9; 682 F2d 256. 

Evening News Ass 'n v City of Troy, 417 Mich 481, 503; 330 NW2d 481 (1983) (articulating rules in 

context of law-enforcement investigation exemption); see also Nicita v City of Detroit, 194 Mich 

App 657; 487NW2d 814 (1992) (applying same rules to a distinct FOIA exemption). Consistent with 

those rules, each claim of exemption requires a "particularized justification" tailored to the portion 

of each document that is claimed to be exempt. Evening News Ass 'n, 417 Mich at 493-494; MCL 

15.244(1) (requiring separation of exempt and non-exempt material in each public record). 

Requiring, at a minimum, a particularized justification from the public body supported by 

record evidence is a response to the "inherent problems" in FOIA litigation. Id. at 514. In FOIA 

litigation, the government is placed at a significant advantage because it knows exactly what is in a 

document whereas the party h II · h 1 • . c a engmg t e c aim of exemption does not. As the Michigan Supreme 

Co~~ explained in Evening News Association: 

Where one party is cognizant of the sub· ect rt fr . . 
normal common-law . . ~. ma er o ittgation and the other is not, the 
if not brought to a t:~!~t;f t~ o~ adversarial resolution of matters is decidedly hampered 

e e impasse. If one adds to this the natural tendency of 

ClarkHillV7826\406656\264769878.v 1-11/30/21 
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b~racies to protect themselves by revealing no more information than they absolutely 
have to, it is clear that disclosure becomes neither automatic nor functionally obtainable 

through traditional med1ods. [Id.] 

Thus, courts must "find some way to compensate the inherent problems of (I) only the government 

knowing what is in the requested documents, (2) the natural reluctance of the government to reveal 

anything it does not have to, and (3) the fact that courts normally look to two equally situated 

adversarial parties to focus and illuminate the facts and the law." Id. at 515. The solution is that 

courts must, as their discretion deems fit, require : (1) "a complete particularized justification as 

set forth in the six rules above"; (2) "conduct a hearing in camera based on a de nova review to 

determine whether complete particularized justification pursuant to the six rules exists"; or (3) 

·'consider 'allowing plaintiff's counsel to have access to the contested documents in camera under 

special agreement 'whenever possible. "'Id. at 516 ( emphasis added). 

ii. DAG has not made that showing. 

Here, DAG provided initial exemption logs to justify its withholdings. Those logs provide 

only a generic label of exemption for each document (e.g., "work product") accompanied by a 

meager description of the basis for privilege (e.g., "discussion of litigation"), the names of 

personnel involved in the documents, and the document title Ex A 7-A 9 In"t" I p . ·1 · · · · , 1 1a nv1 ege Logs . 

DAG has updated that log during the course of litigation with minor additions that fare no b tt e er. 

See, e.g., Ex. B, Updated Priority Priv"] L . . • I ege ogs. The exemption logs produced by DAG do not 

Justify its claims of p · ·1 · h nv1 ege 111 t e manner required by the M. h. S ic igan upreme Court in Evenin 

News Association 417 M" h g • IC at 503 Thus • EP , . . , summary disposition should be granted in Plaintiff 

A s favor 111 full under MCR 2 1 . . 16(C)(I0), and this Court should com ID 
remaining still-withh Id pe AG to produce the 

' e records. 
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iii. 11,e records aJttfU/y nleased by DAG dlsprovt! or otherwise undermine its 

dtlimS of exemption. 
ot only has DAG failed to justify its claims of exemption, but the records released by 

DAG also disprnve ce,tain elaims of pdvilege, demonstrate a pmtice of ove,b,oad and 

unsupported assertions of p,ivilege, and suggest that othe< ,edactions and documents fully 

withheld a,e not pdvileged. The following non-exclusive examples indicate and a,e illustrative of 

the general overbreadth and insufficiency ofDAG's claims of exemption. 

For example, Documents 73 & 74, described on updated Privilege Log T were initially 

withheld on the basis of"de\iberntive process" and "attorney wo,k-product" pdvi!ege and continue 

to be redacted on that basis. Ex. E, Docs. 73 & 74. Yet the redacted portions of the e-mail that 

DAG continues to protect as "privileged" has already been released by DAG and states nothing 

more than a generic observation about DAG policy. Ex. F, Released Docs. Likewise, in Documents 

95, 98, 99, 100, & 103-105, DAG has redacted an AAG's statement as to which multistate work 

groups she participates in and then subsequently redacted an attached list indicatincr those 0 

assignments in the Department, again wrongly claiming work-product privilege. Ex. E , Docs. 95, 

98, 99, 100, & 103-105 . Identifying which work groups an AAG participates in is not privileged 

"work product," and DAG has once again already released the redacted material. Ex. F. DAG' s 

internal inconsistency thus shows its vastly overbroad claims of privilege. 

s c aims o pnv1lege. As an Similarly, the context surrounding redactions belies DAG' I . f . . 

' re ease m the later-disclosed production, redact a statement example, Documents 117 & 118 I d . 

g m contmumg to work on [REDACTED] " Th from Skip Pruss reflectin "I' · • . . · e work-product 

privilege protects "notes workin . . . . ' g papers, memoranda or similar materials, prepared by an atto 

'"anllc1patm f ,.. . rney 
n o it1gat1on, are protected from d" " iscovery. Messenger v Ingham Cty Prosecutor 
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d 393, 396 (1998). But the mere subject matter that a contractor 

i in ol d in is not protected work product. 

In this vein, DAG redacted a whole e-mail and portions of an e-mail in Documents 171 & 

175. The context shows that DAG's then legislative-liaison, David K.nezek, served as a conduit to 

a third-party interest group for a "How Green is Your AG" scorecard. Ex. E, Docs. 171 & 175 . 

Mr. Knezek asked attorneys to comment on whether "what is written is accurate" and " if there's 

anything missing" on the third-party scorecard. Id. In a forward, context suggests that attorney 

Peter Manning asked subordinates to provide that information-but his e-mail is fully withheld. 

Jd. DAG withheld this information as "attorney-client privilege," "work product," and 

"deliberative process," with the explanation it involves "institutional advice regarding the totality 

of the Department's climate-related litigation during the administration of AG Nessel." But the 

context of Mr. Knezek' s e-mail again belies DAG' s generic labels: this is information gathering 

for the political purpose of attaining a positive rating in an environmental interest group ' s 

scorecard. Relatedly, Documents 178, 179, & 180 show this clearly political purpose as DAG 

Communications personnel explains "[t]he AG is receiving an award at the Michigan League of 

Conservation Voters Gala" and was therefore assembling information for that purpose. Ex. E, Doc. 

180. DAG's claims of "attorney-client privilege" and "work product" on records created for this 

political purpose are indefensible. 

These documents are merely illustrative and a review of DA G ' s withholdings will show 

other similar examples throughout. This Court should compel DAG to release the remaining 

documents unredacted d t · d an o prov1 e clean copies of those released redacted documents. 

ClarkHill\17826\4066 S6\264769878.vl-l l/30/2 l 
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atively bould conduct an bl camera review to e mine 

• claims o a. 

"In an effort to compensate" for the unbalanced litigation posture that exists in FOIA 

litigation, "the trial court, as the trier of fact, may and often does examine the document[s] in 

camera to determine whether the Government has properly characterized the information as 

exempt." Evening News Ass'n, 417 Mich at 513, quoting Vaughn v Rosen, 484 F2d 820, 825 

(1973). Thus, alternatively, this Court should conduct an in camera review on the still-withheld 

public records at issue to the extent that it does not otherwise grant summary disposition and 

compel the production of the withheld documents. 

For the reasons discussed above, those documents released after DAG's initial 

withholdings demonstrate that its remaining claims of exemption are suspect. DAG has 

demonstrated the warned-against tendency "to protect themselves by revealing no more 

information than they absolutely have to .... "Id.Accordingly, "it is vital" that this Court adopt 

a review process that "assure[ s] that a party's right to act information is not submerged beneath 

governmental obfuscation and mischaracterization." Id. at 515, quoting Vaughn, 484 F2d at 826. 

Though this Court maintains discretion in how to uphold that promise of FOIA, DAG's claims of 

exemption here strongly suggest the need for an in camera review of any still-withheld documents 

that are not otherwise ordered to be released. Moreover, those unjustified claims of privilege 

illustrate the benefit of "'allowing plaintiffs counsel to have access to the contested documents in 

camera under special agreement"' in order to sharpen this Court's review through the adversarial 

process of argumentatio E · u n. venmg JVews Association, 417 Mich at 516 For th t . h" · a 1eason, t 1s Court 

should allow Plaintiff I s counse the opportunity to participate in any necessary in camera review. 
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Additionally, this Court should grant summary disposition in Plaintiff EPA's favor and 

allow Plaintiff to obtain attorney fees per MCL 15.240(6). Though it is not yet known whether 

Plaintiff has prevailed in full, Plaintiff has doubtless prevailed at least in part through DAG's 

release of improperly withheld information during discovery and, further, having shown that DAG 

is withholding non-privileged information it previously released. As a prevailing party, Plaintiff 

EPA is entitled to attorney fees. Therefore, this Court should award at a minimum a reasonable 

attorney fee to Plaintiff EPA for being a prevailing party in part or, to the extent necessary, require 

supplemental briefing on the attorney-fee question following its entry of judgment on the merits. 

a. Attorney fees must be awarded where a FOIA plaintiff prevails in full and 
must be awarded where a FOIA plaintiff prevails in part. 

FOIA provides that "[i]f a person asserting the right to inspect, copy, or receive a copy of 

all or a portion of a public record prevails in an action commenced under this section, the court 

shall award reasonable attorneys ' fees, costs, and disbursements." MCL 15.240(6) (emphasis 

' , n 1 s 1scretlon, award added). But " [i]f the person or public body prevails in part the court may 1· ·t d" · 

all or an appropriate portion ofreasonable attorneys' fees, costs, and disbursements ." Id. Reading 

iees an costs must be these two provisions together, Michigan courts explain that "attorney ~ d 

awarded under the first sentence ofMCL 15.240(6) on! h . y w en a party prevails completely." Local 

Area Watch v City ofG d R 'd ran apz s, 262 Mich App 136, I 50· 683 NW2d 745 ( . . ' 2004). But a court 

has d1scret1on to award fee 'f s I a party partly prevails, Id. at 151 and the M" h" 
has . ' ic igan Supreme Court 

penrntted recovery even wh " . en victory may not be total" b t . ,, u 1s nonetheless "aver b . 
one. Int '/ Union UPGWA v D ' y su stantial 

ep t of State Police 422 Mich 432 
"A ' '455; 373 NW2d 713 (1985) 

party has 'prevailed' under the FOIA 'f I . 
I t 1e prosecution of th . 

and had a substantial causaf f-.c: e action was neces ary to 
ive e iect on the d 1· 

e ivery of or access to the docu11" ' nt ." Wil on v 
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ppcals held that a 

municipality's disclosure of documents via discovery meant that the FOlA action had the causative 

effect on the delivery of the information sought. Local Area Watch , 262 Mich App at l 50. The 

Court noted that a defendant 's good faith was immaterial when its initial action was a denial and 

the litigation resulted in the production of documents. Id. Under those circumstances, the plaintiff 

had "prevailed in part" for purposes of FOIA because "plaintiff's FOIA action was reasonably 

necessary to and substantially caused defendants to produce the late-disclosed items." Id. 

b. Energy Policy Advocates has prevailed in part because the subsequent 
disclosure of documents through discovery by the Attorney General, 
including previously withheld information, indicates that many claims of 

privilege never were valid. 

Plaintiff EPA has likewise prevailed at least in part here, and this Court should award 

reasonable attorneys' fees. DAG initially withheld numerous documents from EPA in response to 

EPA's FOIA requests. Through discovery, Plaintiff EPA obtained DAG's late disclosure of 

multiple documents initially withheld on indefensible claims of privilege. Ex. E. That disclosure 

occurred only after discovery requests were issued by Plaintiff EPA and the parties reached an 

agreement to ward off a discovery fight. This action has thus undoubtedly been " necessary to" and 

had "a substantial causative effect on" DAG's disclosure. Wilson , 196 Mich App at 673. Whether 

EPA obtains "total" victory or only "a very substantial one," Int '! Union UPGWA , 422 Mich at 

mgs on competmg motions for summary 455, remains to be seen based on this Court's rul . . . 

disposition. Nonetheless, Plaintiff EPA, s victory has been at least "very substantial," and this 

Court should award attorneys' fees. MCL 15.240(6). 

The gu·d· · · I I mg prmc1p e for an award of attorneys' fees is that it must be reasonable M. h. 
Tax M, . zc zgan 

anagment Services Co v City if ~ o arren, 437 Mich 506, 509; 473 NW2d 263 (1991). 
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DO ptectse formula CO determine a reasonable fee . . . . Prins v Michigan State Police. 

634, 642; 831 NW2d 867 (2013). Factors courts should consider include: (1) the 

attorney's experience and professional standing; (2) the skill, time, and labor involved; (3) the 

amount in question and the results achieved; (4) the case's difficulty; (5) the expenses incurred; 

and (6) the length and nature of the professional relationship with the client." Id. at 642, citing 

Woods v Detroit Auto Inter-Insurance Exchange, 413 Mich 573, 587-588; 321 NW2d 653 (1982). 

Here, Plaintiff EPA has incurred approximately $19,775 in outside attorneys' fees and 

$282.60 in costs at the time of filing this motion. Outside counsel has worked approximately 79 

hours on this matter, principally in reviewing and finalizing filings as local counsel, conducting 

discovery, negotiating resolution of a discovery dispute, reviewing released documents, and 

preparing this motion. Ex. G, Affidavit of Larsen, at ,i 15. Significant costs have been avoided as 

Plaintiff EPA performed substantial amounts of legal work through in-house counsel. Id. at -U 16. 

Counsel's hourly rate in this matter is reasonable compared to average billed rates for similar 

practitioners. Id. at ,i I 9. The $250 hourly rate charged by outside counsel reflects a substantial 

discount on his standard $520 hourly fee, which has been provided in light of the significant public 

policy values served by FOIA actions. Id. at ,i 18. The fee further reflects counsel's 13 years of 

experience in litigation, including eight years with the Michigan Department of Attorney General, 

• • 1111 • ccor mg y, ecause and two years with an international, Am Law 200 Law Firm Id at CJCJ 2-14 A d' l b 

1ees incurred in this matter have been Plaintiff EPA has prevailed in part and the attorneys' .(.' . 

asona e un er the factors reviewed above, this Court should grant summary disposition and "re bl " d 

award attorneys' fees. Prins, 299 Mich App at 642. 
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c:. To di extent necessary, this Court should aUow supplemental briefing on 
attorney fees after it completes its in camera review. 

To the extent necessary, this Court should order a short supplemental filing following 

disposition of the merits of this matter. Because of the possibility of in camera review, the amount 

of attorneys' fees actually incurred by Plaintiff EPA cannot now be known due to the ongoing 

nature oftbis action and whether Plaintiff EPA has prevailed in part or in full (and, if in part, how 

much) still remains to be determined pending this Court' s ruling. Consequently, a short, 

supplemental filing will enable the parties to respond to the question of attorneys' fees when the 

matter is settled and can guide this Court in determining the amount to be awarded. 

CONCLUSION AND RELIEF REQUESTED 

The records sought by Plaintiff EPA are indisputably "public records," and DAG has failed 

to justify its claimed exemptions in withholding them. This Court should this grant summary 

disposition under MCR 2.l l 6(C)(l 0) in Plaintiff EPA' s favor or, alternatively, conduct an in 

camera review process to the extent necessary to scrutinize DA G's particularized justifications for 

each withholding. Further, this Court should grant Plaintiff EPA its reasonable attorneys ' fees and 

require supplemental briefing following its final decision on the merits in this matter. 
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11/30/2021 STIPULATION TO EXCEED THE PAGE LIMIT 

The parties, by and through their respective counsel, state as follows: 

1. In accordance with the Order Amending Scheduling Order dated November 2, 2021, 

the deadline for Parties to tile Motions for Summary Disposition is November 30, 2021. 

2. Pursuant to MCR 2.119(A)(3)(a), except as permitted by the court the combined 

length of any motion and brief, or of a response and brief, may not exceed 20 pag s double spaced 

exclusive of attachments and exhibits. 

3. The Parties agree that a 7-page expansion of the page limit provided in th Loe \ 

Rules is appropriate to permit the parties to fully and fairly addrcs the matt r, at i u in thi 

Lputc imdcr Freedom of lnfonnation Act M L 15 2., J t 
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4. Therefore, the Parties stipu late their respective Motion and Brief for Summary 

Disposition filed on ovember 30, 202 I, may be expanded to allow up to 27 pages. 

WHEREFORE, the Parries respectfu lly requ est that this Court enter the attached Order. 

Stipulated and agreed to: 

Isl Zachary C Larsen 
Zachary C. Larsen (P72 l 89) 
Charles A. Lawler (P65164) 

Clark Hill PLC 
Attorneys for Plaintiff 
212 East Cesar E. Chavez A venue 

Lansing, MI 48906 
(517) 318-3053 
zlarsen@clarkbill.com 

Dated: November 30, 2021 
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Isl Adam R. de Bear (w/permission) 
Adam R. de Bear (P80242) 
Thomas Quasarano (P27982) 
Assistant Attorneys General 
Michigan Department of Attorney General 
Attorneys for Defendant 
P.O. Box 30754 
Lansing, MI 48909 
(517) 335-7573 
deBearA@michigan.gov 

Dated: November 30, 2021 
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