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Executive Summary

In its 246-year history, the United States has never seen a presidential transition remotely
resembling that of November 2020 to January 2021. It was a historically unprecedented attempt to
overturn an election, led from the Oval Office by Donald J. Trump. His conduct, according to a
federal judge, was “more likely than not” criminal, an attempted “coup in search of a legal theory,”

9]

and may have included making “false claims in federal court” while “under oath.”" Challenges to
the election ultimately resulted in the violence of January 6, with five lives lost, hundreds of police
injured, and over 800 prosecutions (and counting) of those involved in the insurrection, as well as
an impeachment and a subsequent blockbuster set of congressional hearings that are arguably the
most important since Watergate.

Central to Trump’s attempt to overturn a free and fair election was the state of Georgia.
The contest in that state was an obsessive focus of the former president. He and those around him,
including his chief of staff and others, made multiple attempts to intervene and overturn the state’s
election results. His personal attorneys testified falsely in the state legislature. His campaign
pursued a plan to organize false electors that included a bogus slate in Georgia. Trump attempted

to replace his own attorney general in order to seek the unlawful intervention of the Georgia

legislature.

! Order Re: Privilege of Documents Dated January 4-7, 2021 at 44, Eastman v. Thompson, No. 22-cv-00099-DOC-
DFM (C.D. Cal. Mar. 28, 2022), https://www.courthousenews.com/wp-content/uploads/2022/03/eastman-select-com-
mittee-order.pdf (hereinafter “Eastman v. Thompson, Order Re: Privilege of Docs”); see also Order Re: Privilege of
Remaining Documents at 16—17, Eastman v. Thompson, No. 8:22-cv-00099-DOC-DFM (C.D. Cal. Oct. 19, 2022),
https://storage.courtlistener.com/recap/gov.uscourts.cacd.841840/gov.uscourts.cacd.841840.372.0_5.pdf. In response
to the latter ruling, attorneys for Dr. John Eastman confirmed that the House Select Committee to Investigate the
January 6th Attack on the U.S. Capitol was in possession of email communications between Trump’s lawyers that
appear to indicate that the attorneys for the former president knew information at the core of election-related lawsuits
they were filing—in at least one case, with a signed declaration from the former president—was false. See Motion to
Stay Pending Appeal, Eastman v. Thompson, No. 22-56013 (9th Cir. Oct. 28, 2022), https://s3.document-
cloud.org/documents/23227666/eastman-9th-circuit-brief.pdf.



And Trump relentlessly pressed Georgia officials to go along with his plan. Most notably,
on Saturday, January 2, 2021, Trump placed a call to Georgia’s Republican Secretary of State Brad
Raffensperger. Trump urged and ultimately threatened Raffensperger to reverse the election
outcome—including a demand that Raffensperger “find 11,780 votes” that could be deemed
fraudulent and tossed out.? That number was exactly one more vote than the margin of Joe Biden’s
11,779-vote victory in the state.® If Raffensperger’s office complied with his request, Trump would
be named the winner of the state’s presidential election, and presumably could use that
development to seek a broader unraveling of the certified election results in other states confirming
his defeat.

That call and the larger pattern of events were no mere transgression of norms. Georgia
law was also strongly implicated. On February 10, 2021, Fulton County District Attorney Fani
Willis announced the launch of a criminal investigation into Trump’s conduct.* At issue was not
just Trump’s January 2 call to Raffensperger. The former president had publicly pressured, and
personally contacted, several other officials in Georgia—including the governor, the attorney
general, and the secretary of state’s chief investigator—about the election, and how they might
assist him in flipping the state’s electoral votes over to him even after the results had been duly
certified.’ The former president’s potential role in organizing false electors—including 16 who
falsely certified Trump as the victor in the 2020 Georgia presidential election—was also seemingly

in DA Willis’ crosshairs.

2 Amy Gardner & Paulina Firozi, Here’s the full transcript and audio of the call between Trump and Raffensperger,
THE WASHINGTON POST (Jan. 15, 2021, 1:15 PM), https://www.washingtonpost.com/politics/trump-raffensperger-
call-transcript-georgia-vote/2021/01/03/2768e0cc-4ddd-11eb-83e3-322644d82356_story.html.

3 Georgia Presidential Election Results 2020, NBC NEWS (last updated Apr. 8, 2021), https://www.nbcnews.com/pol-
itics/2020-elections/georgia-president-results.

4 Richard Fausset & Danny Hakim, Georgia Prosecutors Open Criminal Inquiry Into Trump’s Efforts to Subvert
Election, THE NEW YORK TIMES (Feb. 10, 2021), https://www.nytimes.com/2021/02/10/us/politics/trump-georgia-
investigation.html.

SId.



In so doing, Willis became one of the first prosecutors in the country to take decisive action
in response to the allegations of Trump’s election wrongdoing. And she has remained ahead of the
curve ever since. That includes the district attorney marching forward and securing voluntary
testimony, assembling sufficient evidence to secure the launch of a special grand jury, issuing at
least 16 target letters to individuals central to the investigation, and compiling an impressive record
of winning the first of a flurry of legal battles that are to be expected whenever Trump and those
in his orbit become the focus of a prosecutor. She has indicated that she hopes to conclude her
special grand jury by the end of the year.

In this report, we consider the relevant facts and context of the push by Donald Trump and
his allies to overturn the 2020 election results in Georgia. The report updates and expands on the
first edition published a year ago and takes account of the considerable additional information that
is now available. We analyze the extent to which the actions of the former president make him
vulnerable to state criminal liability. We also assess how Trump’s attorneys may defend his
conduct in pre- and (if any) post-indictment proceedings, as well as in the court of public opinion.
We update and expand every part of the original report to take account of the numerous
developments in the year since the first edition was issued in October 2021.

We conclude that Trump’s post-election conduct in Georgia leaves him at substantial risk
of possible state charges predicated on multiple crimes. These charges potentially include: criminal
solicitation to commit election fraud; intentional interference with performance of election duties;
conspiracy to commit election fraud; criminal solicitation; and state Racketeer Influenced and
Corrupt Organizations (RICO) Act violations. Our conclusions are based entirely on publicly
available reporting and evidence, including the recording of Trump’s call to Raffensperger, the

false electoral certificates the purported Trump electors issued to Congress and the National



Archives, first-hand congressional testimony that Trump and White House Chief of Staff Mark
Meadows tried to influence the Georgia election, and the voluminous relevant evidence introduced
into the public record by the House Select Committee to Investigate the January 6th Attack on the
U.S. Capitol (the “January 6 Committee™).® Our view is anchored by a close reading of the relevant
portions of Georgia’s legal code, an unpacking of the extant case law defining the stated crimes,
and a searching examination of the main likely defenses. The latter pose some serious questions
but (based upon what is currently known of the facts) appear to be unavailing.

Our aim in writing this report is to bring the facts, the law, and the possible defenses
together to provide a comprehensive and accessible overview of the investigation and the possible
crimes on which it is predicated. Our hope is that such an exercise offers a clear picture to the
public, officials, and the press of this possible avenue of accountability for Trump’s ongoing
attempts to attack election processes and subvert American democracy. We undertake our analysis
with the recognition that, as of November 2022, DA Willis’ investigation is mature but,
nevertheless, ongoing.” The district attorney will ultimately bear the burden to prove any charges
beyond a reasonable doubt using credible evidence in a court of law, and that high hurdle is a
paramount consideration in determining whether Fulton County will bring charges at all. It is
difficult to know whether, or when, criminal charges may eventually be brought in Georgia against
the former president, though comments by Willis and news reports suggest they may come as soon
as later this year. But we make no prediction in that regard, only a current assessment of the risk.

Trump and others targeted in the investigation are innocent until proven guilty, and, if charged,

¢ Gardner & Firozi, supra note 2.

7 Sara Murray & Jason Morris, Georgia criminal probe into Trump’s attempts to overturn 2020 election quietly moves
forward, CNN (Sept. 17, 2021, 1:50 PM), https://www.cnn.com/2021/09/17/politics/georgia-probe-trump-elec-
tion/index.html; Jose Pagliery & Asawin Suebsaeng, Georgia DA Interviews Witnesses About Trump’s Call to ‘Find’
Votes, THE DAILY BEAST (Sept. 5, 2021, 8:55 AM), https://www.thedailybeast.com/georgia-district-attorney-investi-
gates-donald-trumps-call-to-find-votes.



will have the opportunity to present defenses like those we describe below. If past behavior is
indicative of his response to future allegations, Trump will undoubtedly vigorously defend himself.

Before turning to our summary of the four parts of this report, we note a threshold matter
that cuts across them all. Deference is due under principles of federalism to the state of Georgia in
investigating and, if appropriate, prosecuting any transgressions of its own state law. As of this
writing, the federal district courts in Georgia have twice remanded federal actions by those
involved in the investigation (Congressman Jody Hice and Senator Lindsey Graham) back to
Georgia state court.® In our federal system, governmental powers are divided between the national
and the state governments. States have both the primary responsibility and authority to make
determinations about matters within their purview.’ Those principles apply with full force here:
Trump’s communications with state officials, Trump’s possible role in organizing the false
electoral slate, and other conduct we cover potentially violated state criminal laws on matters of
immense state interest. While Trump was president at the time he sought to interfere with the
election in Georgia, our constitutional scheme (and its protection of federal interests) poses no
barrier to the vindication of Georgia’s interests in enforcing its criminal code.!® Following settled
Supreme Court precedent (including the most recent in the field, the case of Trump v. Vance'?),
Georgia state prosecutors are on firm legal footing in that regard. They certainly have the power
to investigate and charge a former president for willfully reaching into their jurisdiction to

allegedly transgress their laws and interfere with their officials on a matter of utmost state interest:

8 Order, Fulton County Special Purpose Grand Jury v. Hice, No. 1:22-CV-02794-LMM (N.D. Ga. July 25, 2022),
https://storage.courtlistener.com/recap/gov.uscourts.gand.305308/gov.uscourts.gand.305308.11.0.pdf; Order, Fulton
County Special Purpose Grand Jury v. Graham, No. 1:22-cv-03027-LMM (N.D. Ga. Aug. 15, 2022), https://www.doc-
umentcloud.org/documents/22136078-graham-subpoena-order.

® Comparing Federal & State Courts, UNITED STATES COURTS, https://www.uscourts.gov/about-federal-courts/court-
role-and-structure/comparing-federal-state-courts.

10 National Center for State Courts, Georgia, COURT STATISTICS PROJECT (accessed Nov. 2, 2022), https://www.court-
statistics.org/state_court_structure charts/georgia.

! Trump v. Vance, 140 S. Ct. 2412 (2020).



the administration of Georgia’s election procedures. If it were otherwise, then states would lack
authority to enforce important election integrity laws against perhaps the most significant potential
violators: the candidates themselves.

Our report proceeds in four parts.

I Summary of the Facts

In Section I, we review the facts and events on which any eventual charges will likely be
based. We recount Trump and his surrogates’ campaign to overturn his loss in Georgia, beginning
with his claim of victory in the state (along with other battleground states) even before vote
counting concluded.!?> As election workers processed Georgians’ votes in the first weeks of
November, Trump bombarded the state’s election officials with tweets containing baseless claims
of voter fraud and pushed those officials to diverge from the state’s settled election procedures. '3
Meanwhile, his campaign and his allies filed a series of lawsuits to challenge the validity of mail-
in ballots and otherwise prevent Joe Biden’s win from being certified.!* Trump’s attacks escalated
as two recounts affirmed Biden’s narrow victory.!> His attorneys allegedly contracted a Georgia-
based computer forensics firm to access and distribute to supporters (who were ostensibly
searching for evidence to substantiate their fraud claims) sensitive election files and data in at least
one Georgia county.

In December, Trump reportedly began to place direct calls to officials in the state, including

Governor Brian Kemp and Attorney General Chris Carr, in order to urge them to go along with his

12 Daniel Dale, Fact check: Trump makes series of egregious false claims in Election Night address, CNN (Nov. 4,
2020, 4:33 AM), https://www.cnn.com/2020/11/04/politics/fact-check-trump-election-night-speech/index.html.

13 See, e.g., Donald J. Trump (@realDonaldTrump), THE TRUMP TWITTER ARCHIVE (Nov. 4, 2020, 4:56:10 PM),
https://www.thetrumparchive.com/?results=1 &dates=%5B%222020-11-04%22%2C%222020-11-
17%22%5D&searchbox=%22georgia%22.

14 See, e.g., Wood v. Raffensperger, No. 1:20-cv-04651-SDG (N.D. Ga. 2020); Brooks v. Mahoney, III, No. 4:20-cv-
00281-RSB-CLR (S.D. Ga. 2020), https://www.courtlistener.com/docket/18620507/1/brooks-v-mahoneyiii/.

15 Kate Brumback, Georgia again certifies election results showing Biden won, AP NEws (Dec. 7, 2020), https://ap-
news.com/article/election-2020-joe-biden-donald-trump-georgia-elections-4ecea3b24f10de886bcdeab6c26b680a.



increasingly desperate plans to decertify his loss.!® His personal lawyer, Rudy Giuliani, appeared
before committees in the state legislature with the intent of convincing state lawmakers to take
extraordinary action to reverse Biden’s win.!” Officials from his campaign, allegedly with the help
of and at the direction of Trump himself, directed Republican state officials to meet on December
14 and sign and submit false electoral certificates purporting to show Trump’s victory in the state.
Finally, as the January 6 congressional certification of Joe Biden’s victory neared, Trump called
Secretary of State Brad Raffensperger on January 2.!8 In the now infamous call, Trump both
threatened and pleaded with Raffensperger to “find” 11,780 votes for Biden that could be
invalidated, thereby tilting the state’s presidential election to Trump.!”

Also in Section I we touch upon larger 2020 election events beyond Georgia, but only for
context and to demonstrate Trump’s intent, state of mind, or relevant acts. In our view, the case
under investigation is one about intrusions into Georgia, concerning a Georgia election, and
affecting state officials and interests. The investigation and prosecution, if any, does not require
the resolution of allegations about what happened in other states. We discuss some of those public
facts but in as limited a fashion as possible to avoid moving the focus away from Georgia.

I1. Procedural Summary

In Section II, we take stock of the investigation led by Fulton County DA Willis and where
it stands as of this writing. As noted above, Willis announced her office’s investigation on February

10, 2021. That was when she sent letters to Georgia officials who were in some way privy to

16 Marshall Cohen, Jason Morris & Christopher Hickey, Timeline: What Georgia prosecutors are looking at as they
investigate Trump’s efforts to overturn the election, CNN (Aug. 5, 2021), https://www.cnn.com/interac-
tive/2021/08/politics/trump-georgia-2020-election/.

17 Stephen Fowler, Fact Checking Rudy Giuliani’s Grandiose Georgia Election Fraud Claim, GEORGIA PUBLIC
BROADCASTING (Dec. 4, 2020), https://www.gpb.org/news/2020/12/04/fact-checking-rudy-giulianis-grandiose-geor-
gia-election-fraud-claim.

18 Gardner & Firozi, supra note 2.

Y 1d.



election-reversal efforts by Trump, or his principal allies, requesting that they preserve any records
that may be relevant to her investigation.?’ Two days later, Willis confirmed that her investigation
would examine both Trump and his allies.?! Her investigation accelerated thereafter, with reports
that she was securing voluntary cooperation from a variety of sources. Her investigation took a
leap forward in January 2022, when it was announced she would seek a special purpose grand jury.

That grand jury has been busy. Since its impaneling in May 2022, it has heard testimony
from crucial witnesses, among them Secretary of State Brad Raffensperger, Attorney General
Chris Carr, Chief Operating Officer in the Secretary of State’s Office Gabriel Sterling, two of the
false electors (who received target letters in June notifying them that their conduct was the subject
of increased scrutiny by investigators), and Rudy Giuliani, Trump’s personal lawyer.??
Negotiations—and in some instances, court battles—are underway as of this writing for testimony
from additional important witnesses.?* State and federal courts have repeatedly affirmed the grand
jury’s mandate—and the legitimacy of Willis’ investigation—Dby rejecting attempts by witnesses

to quash the grand jury’s subpoenas.?*

20 Fausset & Hakim, supra note 4.

2 Amy Gardner, Tom Hamburger & Josh Dawsey, Graham’s post-election call with Raffensperger will be scrutinized
in Georgia probe, person familiar with inquiry says, THE WASHINGTON POST (Feb. 12, 2021), https://www.washing-
tonpost.com/politics/lindsey-graham-georgia-investigation/2021/02/12/f12faa82-6d6b-11eb-9180-
3d7646celbcO_story.html.

22 John Wagner & Tom Hamburger, District attorney says Graham’s testimony is crucial in election probe, THE WASH-
INGTON POST (Aug. 19, 2022, 1:37 PM), https://www.washingtonpost.com/national-security/2022/08/19/trump-geor-
gia-election-investigation//; Dale Russell, Top Georgia elections official testifies before special grand jury
investigating former President Trump, FOX5 ATLANTA (June 15, 2022), https://www.foxSatlanta.com/news/top-geor-
gia-elections-official-testifies-before-special-grand-jury-investigating-former-president-trump; /n re subpoenas from
May 2022 Special Purpose Grand Jury, No. 2022-EX-000024 (Ga. Super. Ct. July 19, 2022), https://s3.document-
cloud.org/documents/22089602/motion-to-quash-subpoena.pdf; Tierney Sneed, Rudy Giuliani, a target in Atlanta
probe into Trump 2020 election subversion scheme, appears before grand jury, CNN (Aug. 17, 2022, 4:23 PM),
https://www.cnn.com/2022/08/17/politics/rudy-giuliani-grand-jury-georgia/index.html.

2 Kelcey Caulder, Sen. Graham, Gov. Kemp Fight Ga. Election Probe Subpoenas, LAW360 (Aug. 24, 2022),
https://www.law360.com/legalindustry/articles/1524024/sen-graham-gov-kemp-fight-ga-election-probe-subpoenas.
24 WSBTV.com News Staff, Federal judge says Rep. Jody Hice must testify for special grand jury in 2020 election
probe, WSB-TV ATLANTA (July 25, 2022), https://www.wsbtv.com/news/georgia/federal-judge-says-rep-jody-hice-
must-testify-special-grand-jury-2020-election-probe/NLPXTSF75BBNTARYC2RSCZTCAE/; Richard Elliot, Judge
will make ruling over Fulton DA later, says ‘fake electors’ have to testify in election probe, WSB-TV ATLANTA (July
21, 2022), https://tinyurl.com/y48advsk.



In this section, we also discuss the Georgia-relevant evidence that has come from the
January 6 Committee’s investigation and its nine public evidentiary hearings. We address the
importance for accountability of the state proceeding because of the jurisdictional and political
advantages Willis enjoys over her federal prosecutorial counterparts, whose investigation has
moved comparatively slower though it is now showing definite signs of forward impetus.

III.  Summary of Potential Crimes

In Section III, we survey the relevant state criminal statutes and analyze how they may
apply to Trump’s conduct. In Section III.A we focus on potential election crimes in the Georgia
Code. Under Title 21 dealing with elections, there are four main potentially relevant criminal
statutes: solicitation to commit election fraud, Ga. Code Ann. § 21-2-604(a); intentional
interference with performance of election duties, Ga. Code Ann. § 21-2-597; interference with
primaries and elections, Ga. Code Ann. § 21-2-566; and conspiracy to commit election fraud, Ga.
Code Ann. § 21-2-603.

While the elements vary, the gravamen of these offenses is that through conduct such as

the Raffensperger call demanding the state “find 11,780 votes™??

and his apparent involvement in
the false-electors plan, Trump was clearly exhorting Georgia officials to get them to change the
lawful outcome of the election. His actions are required to be intentional,?® and we explain why,
legally speaking, they appear to have been. His full course of conduct from December 23, 2020,

through January 2, 20212"—as well as his actions preceding and following that time period—

demonstrates his consistent intent to solicit, pressure, and threaten government officials to

25 Gardner & Firozi, supra note 2.

26 Ga. Code Ann. § 21-2-597.

27 See, e.g., Jason Morris & Sara Murray, Trump pressured Georgia investigator to find ‘the right answer’ in baseless
fraud push, CNN (Mar. 11, 2021), https://www.cnn.com/2021/03/10/politics/donald-trump-georgia-phone-call/in-
dex.html; Gardner & Firozi, supra note 2.



participate in plans to reverse the election results. Although many of these efforts failed, that seems
only to have bolstered his resolve to keep trying, as evidenced by his continued calls to Georgia
officials.?8

We also note that criminal liability may attach not only to Trump but to others who
allegedly assisted his attempt to subvert the election, such as his former counsel Rudy Giuliani,
who traveled to Georgia and trafficked in falsehoods as part of the alleged plan, and who was
notified in August 2022 by Willis’ office that he is an active target in her investigation.?’ The same
can be said of the 16 false electors who signed the false electoral certificate purporting to show
Trump’s victory in Georgia, and who in June 2022 received target letters from Willis notifying
them that their conduct may have been criminal.

In addition, evidence in the public realm suggests that Trump or his cohort, including the
false electors, may have committed other crimes outside of the election title. In Section III.B we
analyze these. They include a variety of possible offenses found in Title 16 of the Georgia Code,
the general criminal title. In this Section we again look at four main possible charges: making false
statements, Ga. Code Ann. § 16-10-20; influencing witnesses, Ga. Code Ann. § 16-10-93; forgery
in the first degree, Ga. Code Ann. § 16-9-1(b); and criminal solicitation, Ga. Code Ann. § 16-4-7.
The same core fact pattern comes into play: Trump is alleged to have repeatedly lied about the
2020 election to Georgia officials and to have used that misleading conduct as well as intimidation

and threats to try to get them to change the outcome of the election.

28 Morris & Murray, supra note 27; Jim Rutenberg, Jo Becker, Eric Lipton, Maggie Haberman, Jonathan Martin,
Matthew Rosenberg & Michael S. Schmidt, 77 Days: Trump’s Campaign to Subvert the Election, THE NEW YORK
TIMES (last updated June 14, 2022), https://www.nytimes.com/2021/01/31/us/trump-election-lie.html.

2 Fowler, supra note 17; Richard Fausset & Danny Hakim, Giuliani Is Told He Is a Target in Trump Election Inquiry
in Georgia, THE NEW YORK TIMES (Aug. 15, 2022), https://www.nytimes.com/2022/08/15/us/graham-georgia-inves-
tigation-trump.html.

30 Maggie Astor, A Timeline of the Certification Process That Trump Is Trying to Disrupt, THE NEW YORK TIMES
(Dec. 13, 2020), https://www.nytimes.com/article/us-election-results-trump-biden.html.



Finally, in Section III.C we consider possible violations of an additional major Title 16
crime, Georgia’s RICO Act. While the term “RICO” conjures up prosecutions of Mafia bosses,?!
the statute is much broader than that. It recognizes that if violations of individual criminal statutes
by a single person are bad, an enterprise that repeatedly violates the law is worse and should be
subject to additional sanction.>? The statute requires a “pattern” of misconduct,** as shown by
violations of two or more of a long list of specified crimes,** including a number of those such as
false statements or improper influence analyzed in the earlier Section III.B. We address the
evidence prosecutors may rely on to sustain a RICO charge against Trump and his associates based
upon their repeated assaults on the Georgia election outcome. We think the possibility of RICO
charges—along with other factors—merits serious attention based upon that evidence. The Fulton
County DA’s Office signaled in its February 10, 2021 letter to Governor Kemp that racketeering
is one of the crimes being investigated.’® The DA has well-known and successful experience with
RICO,3¢ and she hired a RICO expert to work on the case.?’

IV.  Summary of Potential Defenses

Finally, in Section IV, we surmise how Trump’s legal team may defend him in court if the
charges described in Section III are brought against the former president. No doubt Trump’s
defenses would include claims of immunity grounded in the structure of our constitutional system,

which generally protects federal officials from infringements on authorities vested in them by the

31 Racketeer Influenced and Corrupt Organizations (RICO) Law, JUSTIA, https://www.justia.com/criminal/docs/rico/.
32 Ga. Code Ann. § 16-14-4(a)—(c).
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3 Ga. Code Ann. § 16-14-3.

35 Fausset & Hakim, supra note 4.

36 Tamar Hallerman & Christian Boone, Fulton DA’s comfort with racketeering law could influence Trump probe,
THE ATLANTA JOURNAL-CONSTITUTION (Mar. 15, 2021), https://www.ajc.com/news/crime/fulton-das-comfort-with-
racketeering-law-could-influence-trump-probe/CNOO3VLPBFBQPKCBKRYTT6ARDQ/.

37 Kate Brumback, RICO expert hired by prosecutor investigating Trump call, AP NEws (Mar. 10, 2021), https://ap-
news.com/article/donald-trump-georgia-general-elections-elections-racketeering-
6c488fce674bc0f375b60c6be55054a4.



Constitution and federal laws. However, we explain that in the unusual (and indeed unprecedented)
circumstances of this case, constitutional principles point the other way. Fidelity to the rule of law
and our federal system of government requires protecting state authority over counting and
tabulating ballots and over certifying presidential election results from encroachments by a
candidate (who is also a president) if he violates state criminal law.

Trump also might—as he did in cases that arose during his term as president—advance
arguments based on immunity arising from his position as president at the time the challenged
actions were undertaken. These claims could take two forms. One would claim a categorical
immunity of presidents from prosecution and would rest upon authorities including a legal opinion
of the Department of Justice Office of Legal Counsel (OLC) that a president may not be prosecuted
while in office because it would be unduly disruptive of his ability to do his job. This claim should
clearly fail: While it may be attempted by a sitting president (who might argue that prosecution
while occupying the White House disrupts the performance of his duties), it clearly has no
application once a president leaves office. As we explain, a great deal of precedent and practice
makes this clear, including OLC precedent®® and express admissions by Trump before the Supreme
Court.>

Trump’s second and more likely immunity argument would raise a broader claim that he
cannot ever be second-guessed in court for anything he did while president. As a general

proposition, it is true that former presidents enjoy a measure of immunity for actions undertaken

38 A Sitting President’s Amenability to Indictment and Criminal Prosecution, 24 Op. O.L.C. 222 (Oct. 16, 2000) (“[A]n
immunity from prosecution for a sitting President would not preclude such prosecution once the President’s term is
over or [the President] is otherwise removed from office by resignation or impeachment.”).

3 Trump v. Vance, 140 S. Ct. 2412, 2426-27 (2020) (“[T]he President is not seeking immunity from the diversion
occasioned by the prospect of future criminal liability. Instead, he concedes—consistent with the position of the
Department of Justice—that state grand juries are free to investigate a sitting President with an eye toward charging
him after the completion of his term.”).



while in office—to protect the president’s exercise of discretion in doing his job.*® But substantial
authority establishes that this immunity from liability extends, at the very most, to actions taken
by the president that fall somewhere within the scope of his lawful duties as a federal official.*!
And that standard is not satisfied here. Neither the Constitution nor federal law confer any authority
on the president over the process of counting or tabulating ballots or certifying the results of an
election. To the contrary, the Constitution assigns primary responsibility for the elections to the
states.*? Article II states that “[e]ach State shall appoint, in such Manner as the Legislature thereof
may direct, a Number of Electors” who will vote on the president.** Congress has a role at the very
end of the process in accepting the certifications; the president has none.

Trump’s reported efforts to twist the arms of various state officials to change the outcome
in his favor were thus well outside the scope of his official duties. Stated simply, soliciting and
then threatening senior state officials to alter the outcome of a presidential election does not fall
within any reasoned conception of the scope of presidential power. There is thus no basis for
Trump to claim that the Constitution renders him immune from consequences for criminal
wrongdoing. For that reason, we also explain, efforts by Trump to remove the case to federal court
based upon having a colorable federal defense would not be well-founded.

While the immunity issues will likely come first in Trump’s legal response to any charges,
the most important factual defense will likely be Trump’s claim that he was just pressing his strong

good-faith conviction that he actually had won—that he was simply trying to secure the proper

40 See A Sitting President’s Amenability to Indictment and Criminal Prosecution, 24 Op. O.L.C. 222 (Oct. 16, 2000).
41'U.S. Const. art. 11, § 3, cl. 5.1 (Presidential Immunity to Suits and Official Conduct, Constitution Annotated),
https://constitution.congress.gov/browse/essay/artlI-S3-5-1/ALDE _00013392/.

42 Cong. Rsch. Serv., RL30747, Congressional Authority to Direct How States Administer Elections (2014),
https://www.everycrsreport.com/files/20141204 RL30747 {fc309dc278cd2558c38f0b8b1596c47c6046ea0.pdf.
$U.S. Const. art. I, § 1, cl. 2.



outcome under the true facts. Given Trump’s established ability to lie forcefully and in ways that
a great many people find persuasive, the impact of this possibility cannot be discounted.**

There are two major flaws in this defense. First, a candidate who believes he has won an
election does not enjoy any legal warrant to commit possible crimes in furtherance of that belief.
There are procedures in Georgia to lawfully contest an election result.*> An electoral loser who
believes he is an electoral winner must follow those procedures.*® It would be wrong and
unprecedented to accept claims that a strong enough belief in electoral irregularity—even if wholly
baseless—allows candidates to commit possible violations of Georgia’s criminal law. That is
especially true when the candidate also happens to be the president, who is expected to know and
follow the law.

Second, it must be said that the record here is uniquely free of any evidence that would
support a reasonable person in the belief that Trump actually won the 2020 presidential election in
Georgia. To the contrary, there is an extraordinary absence of any evidence suggestive of
irregularity in any respect in the Georgia process.*’” The fact that the existing outcome was arrived
at and consistently reaffirmed in a process overseen by Republican officeholders, in a series of
acts against their political interest,*® is an additional powerful refutation of any such argument

Trump might offer.** And the categorical rejection of a whole range of allegations offered in

4 Glenn Kessler, Salvador Rizzo & Meg Kelly, Trump’s false or misleading claims total 30,573 over 4 years, THE
WASHINGTON POST (Jan. 24, 2021, 12:00 AM), https://www.washingtonpost.com/politics/2021/01/24/trumps-false-
or-misleading-claims-total-30573-over-four-years/.

4 Citizens for Election Integrity Minnesota, Georgia Recount Laws (June 8, 2020), https://ceimn.org/searchable-
databases/recount-database/georgia.

46 See, e.g., Ga. Code Ann. § 21-2-495(d).

47 Press Release, Office of Georgia Secretary of State Brad Raffensperger, Historic First Statewide Audit of Paper
Ballots Upholds Result of Presidential Race (Nov. 19, 2020), https://tinyurl.com/57t6k9ct.

48 Stephen Fowler, ‘Someone’s Going To Get Killed’: Ga. Official Blasts GOP Silence On Election Threats, NPR
(Dec. 1, 2020), https://www.npr.org/sections/biden-transition-updates/2020/12/01/940961602/someones-going-to-
get-killed-ga-official-blasts-gop-silence-on-election-threats.

4 David Siders & Maya King, Trump unloaded on Georgia’s GOP governor. But Brian Kemp is still standing,
PoLiTicO (June 6, 2020), https://www.politico.com/news/2021/06/06/gop-convention-491993.



lawsuits as some semblance of evidence for Trump’s claims, by courts again having no interest
but to apply the law fairly, also weighs heavily against any such argument.’® So, while no one can
be sure that Trump would fail to seduce a jury with his claim that he really thought he had won
and thus was just trying to secure a fair result, there is no plausible argument that such beliefs can
have any substantial factual basis.

Section IV also addresses other likely legal and factual defenses. They include claims that
Trump’s conduct was protected by the First Amendment as well as his likely accusations of
selective or retaliatory prosecution. As to the former, it is black letter law that “speech integral to
criminal conduct, such as ‘fighting words, threats, and solicitations,” remains categorically
outside” the protection of the First Amendment.>! The Supreme Court influentially articulated this
principle first in Giboney v. Empire Storage & Ice Company in 1949 and has reaffirmed it many
times since then.’? On that basis, courts have repeatedly upheld laws criminalizing solicitation,
conspiracy, and the like—the types of offenses that Trump could potentially be charged with under
Georgia’s criminal code.>?

As to claims of prosecutorial abuse, to be successful Trump would have to make “a credible

showing of different treatment of similarly situated persons™ or like infirmities.’* As we explain,

50 Reuters Staff, Fact check: Courts have dismissed multiple lawsuits of alleged electoral fraud presented by Trump
campaign, REUTERS (Feb. 15, 2021), https://www.reuters.com/article/uk-factcheck-courts-election/fact-check-courts-
have-dismissed-multiple-lawsuits-of-alleged-electoral-fraud-presented-by-trump-campaign-idUSKBN2AF1G1.

51 United States v. Williams, 553 U.S. 285, 297 (2008); United States v. Bibbs, No. 15 CR 578 (N.D. I11. Sept. 8, 2016)
(citing Williams, 553 U.S. at 297).

52 Giboney v. Empire Storage & Ice Company, 336 U.S. 490, 498 (1949); Williams, 553 U.S. at 297; United States v.
Stevens, 559 U.S. 460, 468—69 (2010).

33 See, e.g., United States v. Petrovic, 701 F.3d 849, 855 (8th Cir. 2012); United States v. Coss, 677 F.3d 278, 289
(6th Cir. 2012); United States v. White, 610 F.3d 956, 960 (7th Cir. 2010); United States v. Bly, 510 F.3d 453, 458
(4th Cir. 2007).

54 United States v. Armstrong, 517 U.S. 456, 470 (1996). Armstrong was a case about selective prosecution on the
basis of race, but criminal defendants have also alleged selective prosecution under the Fifth and Fourteenth
Amendments on the basis of political affiliation. See Walker v. United States, No. CV109-036, 2012 WL 902797
(S.D. Ga. Mar. 5, 2012) (applying Armstrong standard); United States v. Scrushy, No. 2:05CR119-MEF, 2012 WL
139259 (M.D. Ala. Jan. 18, 2012) (same). (cont’d next page)



there is no evidence that is the case. Based on our review of the public record concerning Trump’s
conduct—and our understanding of relevant constitutional and legal principles—we explain that
this defense too would be meritless.

For all these reasons, we assess that Trump is at substantial risk of prosecution in Fulton
County based upon what is currently known of the facts. Additional evidence uncovered by the
DA'’s ongoing investigation may expand or contract the scope of conduct upon which charges, if
any, may be brought. But it is critical to the integrity of our rule-of-law system, and our
constitutional republic, that the investigation proceed. As we explain in the conclusion to this
paper, we take seriously the norm that a democracy should not use the courts to persecute
unsuccessful candidates for high office. But there is a countervailing and even more foundational

principle here at stake. As Justice Kavanaugh noted in Trump v. Vance, “no one is above the law.”>

Georgia courts impose a similarly heavy burden upon persons seeking to claim a defense of selective
prosecution. To successfully do so in a state proceeding, Trump would need to “show that his prosecution represent[ed]
an intentional and purposeful discrimination which [was] deliberately based upon an unjustifiable standard such as
race religion, or other arbitrary classification.” Wallace v. State, 299 Ga. 672, 674, 791 S.E.2d 836, 838-39 (2016)
(quoting Coe v. State, 274 Ga. 265, 267(3)(a), 553 S.E.2d 784 (2001)). See also State v. Babel, 220 Ga. App. 130, 469
S.E.2d 203 (1996).

55 Trump v. Vance, 140 S. Ct. 2412, 2432 (2020) (Kavanaugh, J., concurring in the judgment); see id. at 2420 (“Since
the earliest days of the Republic, ‘every man’ has included the President of the United States.”).



I Reported Facts

Introduction

Beginning on June 9, 2022, a year and a half after a violent insurrection halted the counting
of electoral votes on January 6, 2021, the January 6 Committee held a series of hearings which
brought to light disturbing new details of how the events of that day came to pass. The fourth
hearing in that series, held on June 21, 2022, focused on former President Donald Trump’s efforts
to influence and collaborate with state officials to overturn the presidential election.

During that hearing, the January 6 Committee received testimony from Georgia state
officials and election workers, among others, who explained Trump’s crusade to steal the election
and outlined the threats against them when they refused to do so. Georgia Secretary of State Brad
Raffensperger testified about the Georgia election process, the unfounded claims of fraud made by
Trump and his allies, and the barrage of phone calls, visits, requests, and pressure tactics from
Trump and members of his team. Gabriel Sterling, the chief operating officer in the office of the
Georgia secretary of state, also testified.

The previous edition of this report, issued before the January 6 Committee’s proceedings,
relied on news articles and other publicly reported facts to provide an account of how Trump’s
efforts to reverse the outcome of the 2020 election intensely targeted the state of Georgia,
particularly after the state certified the Democratic candidate’s win.>® Now, thanks in large part to
the January 6 Committee’s work, we have concrete evidence and public testimony, offered under

penalty of perjury, confirming many of the facts detailed in the previous report.’” The January 6

56 Stephen Fowler, Trump Continues Georgia Focus with Planned ‘Save America’ Rally in Perry, GPB NEWS (Sept.
7,2021), https://www.gpb.org/mnews/2021/09/07/trump-continues-georgia-focus-planned-save-america-rally-in-
perry.

57 See, e.g., Noah Bookbinder, Norman L. Eisen, Fred Wertheimer, Donald Simon, Jason Powell, Debra Perlin, Colby
Galliher & Madison Gee, Highlights from the Criminal Evidence Tracker’s Reports on Seven Hearings by the January
6th Committee, JUST SECURITY (July 21, 2022), https://www justsecurity.org/82463/highlights-from-the-criminal-ev-
idence-trackers-reports-on-seven-hearings-by-the-january-6th-committee;/.



Committee has also revealed previously unknown facts and information about activities by Trump
and members of his inner circle targeting Georgia which may violate state criminal statutes.

A. The 2020 Presidential Election Results in Georgia

Joe Biden won the 2020 presidential election in Georgia, receiving a total of 2,473,633
votes to Trump’s 2,461,854, a difference of only 11,779 votes out of the nearly five million cast.>®
Trump had won Georgia by 5.1 percent in the 2016 presidential election,* but the 2020 outcome
was no bolt from the blue.®® Although Georgia had not voted for a Democratic presidential
candidate since 1992%'—and although Republicans held the governor’s mansion, the state
legislature, and both U.S. Senate seats—political trends in the state had been shifting for years.
Trump’s 5.1-point victory over Hillary Clinton in 2016 was nearly three points shy of Mitt
Romney’s 7.8-point win over President Barack Obama in 2012.%? And the state’s widely followed
gubernatorial race in 2018 saw Democratic candidate Stacey Abrams lose to Republican Brian
Kemp by only 1.4 points.%® Analysts point to the suburbs of Atlanta, where a diversifying and
increasingly educated electorate has bolstered Democratic vote totals, as the primary driver of this

trend.®*

58 Elena Moore, Biden Flips Coveted Georgia, The Last State To Be Called By The AP, AP NEws (Nov. 19, 2020),
https://www.npr.org/sections/live-updates-2020-election-results.

% The New York Times, Georgia Presidential Race Results: Donald J. Trump Wins, THE NEW YORK TIMES (last
updated Aug. 1, 2017), https://www.nytimes.com/elections/2016/results/georgia-president-clinton-trump.

60 Sarah McCammon, How Georgia Turned from Red to Purple, NPR (Nov. 6, 2020), https:/tinyurl.com/yr95yfx6.
61 Moore, supra note 58.

2 THE NEW YORK TIMES, supra note 59; Patricia Cohen, Election 2012: Georgia State Highlights, THE NEW YORK
TIMES (accessed Oct. 19, 2022), https://www.nytimes.com/elections/2012/results/states/georgia.html.

63 RealClear Politics, Georgia Governor—Kemp vs. Abrams, REALCLEAR POLITICS (accessed June 25, 2021),
https://www.realclearpolitics.com/epolls/2018/governor/ga/georgia_governor kemp vs abrams-6628.html#.

% David Weigel & Lauren Tierney, How votes shifted in the six political states of Georgia, THE WASHINGTON POST
(Dec. 8, 2020), https://tinyurl.com/nhs7mxnj. See also Vanessa Williams & Reis Thebault, In Georgia, get-out-the-
vote operations that helped Biden win haven’t stopped, THE WASHINGTON PoST (Nov. 19, 2020, 7:41 PM),
https://tinyurl.com/4392upm8. Beyond these demographic changes, get-out-the-vote initiatives such as Stacey
Abrams’ New Georgia Project played a vital role in engaging first-time and inconsistent voters in the political process.



Georgia’s status as a swing state was widely recognized in the months preceding Election
Day 2020. On June 13, 2020, Biden surpassed Trump in the state’s polling averages.®> Biden
maintained this lead through July 2020, when Trump regained the lead in the polls.®® In October,
however, Biden vaulted back to a 1.2-point lead over Trump that persisted through November 3.5’
In apparent response to the Biden campaign’s unexpected competitiveness, Trump held rallies in
Georgia twice between October 16 and November 3.8

Georgians began casting their ballots on October 12, 2020, when 128,000 voters went to
the polls for early voting.® The number of total votes cast nearly doubled the next day.”® By
October 31, more than 3.9 million Georgians had voted either in person or by mail.”! Because
many Georgians opted to vote by mail due to the COVID-19 pandemic, hundreds of thousands of
mail-in ballots continued rolling into election offices through the deadline for receipt of 7 p.m. on
November 3.

This many lawfully cast mail-in and early in-person ballots could not be counted all at

once.”? As a result, the outcome of the 2020 presidential election in Georgia was not known on

% Who’s Ahead in Georgia?, FIVETHIRTYEIGHT (accessed Nov. 2, 2022), https://tinyurl.com/3r4urj8b.
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2020), https://www.northwestgeorgianews.com/rome/news/local/faa-records-show-president-trump-headed-to-rome-
on-sunday-local-gop-says-no-details/article _7226032c-19f7-11eb-9108-67609dc925c0.html.

89 Kate Brumback, Georgia breaks turnout record for first day of early voting, AP NEwS (Oct. 13, 2020), https://ap-
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"OWSBTV.com News Staff, Early voting day 2: Massive turnout, long lines at polling places after record day in
Georgia, WSB-TV 2 (Oct. 13, 2020, 11:40 PM), https://www.wsbtv.com/news/local/least-1-metro-atlanta-county-
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" Mark Niesse, Early voting brought record turnout in Georgia ahead of Election Day, THE ATLANTA JOURNAL-
CONSTITUTION (Oct. 31, 2020), https://www.ajc.com/politics/early-voting-brought-record-turnout-in-georgia-ahead-
of-election-day/76JRESFLMVEYBGX2J7AAGKABQ4/; This marked a 63 percent increase in Georgia’s pre-elec-
tion turnout from 2016, when 2.3 million early votes were cast in person or by mail. Steve Patrick, Georgia voters
crush all-time turnout record before Election Day, NEWs4JAX (Oct. 31, 2020), https://www.news4jax.com/news/geor-
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2 Georgia law stipulates that election workers may begin processing absentee ballots when they are received. In this
case, processing refers to conducting a second signature check (the first occurs when voters apply for an absentee
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November 3. Even before election night, it was widely expected that day-of votes, which would
be tabulated first and likely reported by the media on election night, would heavily favor Trump,
while mail-in and early in-person votes, the tabulation of which could not begin until Election Day
under Georgia state law and which would likely take longer to tabulate, would heavily favor
Biden.”® Trump’s former campaign manager Bill Stepien explained to Trump in advance that this
would be the case, a phenomenon that was referred to as the “red mirage.”’* Attorney General Bill
Barr also confirmed in congressional testimony that “everyone understood for weeks that that was
going to be what happened on election night.””>
In testimony before the January 6 Committee, former Fox News politics editor Chris

Stirewalt was asked about the red mirage.”® He explained:

[[n the 40 or 50 years ... that Americans have increasingly chosen

to vote by mail or early or absentee Democrats prefer that method

of voting more than Republicans do. So basically in every election,

Republicans win Election Day and Democrats win the early vote,

and then you wait and start counting. And it depends on which ones

you count first, but usually it’s Election Day votes that get counted

first. And you see the Republicans shoot ahead ... So in every

election and certainly a national election, you expect to see the

Republican with a lead, but it’s not really a lead.

3 Jeff Amy, Hope Yen & Michael Balsamo, AP Fact Check: Trump's Made-up Claims of Fake Georgia Votes, AP
NEWS (Jan. 3, 2021), https://tinyurl.com/39cyvmk3; Gregory Krieg, Joe Biden becomes first Democrat in 28 years to
win Georgia, CNN (Nov. 13, 2020, 3:21 PM), https://tinyurl.com/yc3s45ry.

" Here’s every word of the second Jan. 6 committee hearing on its investigation, NPR (June 13, 2022),
https://www.npr.org/2022/06/13/1104690690/heres-every-word-of-the-second-jan-6-committee-hearing-on-its-in-
vestigation (hereinafter “Second Jan. 6 Hearing Transcript”).
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Stirewalt continued: “[N]o candidate had ever tried to avail themselves of this quirk in the election
counting system,” but “the Trump campaign and the President had made it clear that they were
going to try to exploit this anomaly.””’

On November 4, Secretary of State Raffensperger stated that 200,000 mail-in ballots and
between 40,000 and 50,000 early in-person votes remained to be counted.”® One week later, citing
Biden’s thin lead over Trump, Raffensperger announced a discretionary hand recount by election
workers of the 4.9 million-plus ballots cast.” In total, all ballots cast in Georgia were counted three
times: First, there was a scanned tabulation of all ballots; second, there was a 100 percent hand
audit of all ballots; and third, all ballots were recounted again through the scanner.®® As
Raffensperger testified before Congress, “Three counts, all remarkably close, ... showed that

President Trump did come up short.”8! On November 16, Raffensperger revealed that Georgia

counties had rejected a total of 2,011 mail-in ballots—out of more than 1.3 million cast in that

Id.

8 Georgia Officials Press Briefing on Election Vote Count Transcript November 4, REV (Nov. 4, 2020),
https://www.rev.com/blog/transcripts/georgia-officials-press-briefing-on-election-vote-count-transcript-november-4.
7 Melissa Quinn, Georgia secretary of state announces hand recount of presidential race, CBS NEws (Nov. 11, 2020,
12:40 PM), https://www.cbsnews.com/news/georgia-election-hand-recount-audit-presidential-race/.

80 Here’s every word from the fourth Jan. 6 committee hearing on its investigation, NPR (June 21, 2022),
https://www.npr.org/2022/06/21/1105848096/jan-6-committee-hearing-transcript (hereinafter “Fourth Jan. 6 Hearing
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the counties. See Addie Haney, Georgia election recount results: Breaking down final numbers, 11ALIVE (Dec. 7,
2020, 9:53 PM), https://tinyurl.com/2p8z288f. Two days prior, on November 11, 2020, Georgia Secretary of State
Brad Raffensperger announced that election workers would begin conducting a hand-count audit of all ballots in
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manner—because of signature-matching issues.®? It was false when Trump claimed on Twitter
three days later that Georgia rejected “[a]lmost ZERO ballots.”®?

Trump’s national electoral prospects were no brighter. Trump campaign senior aide Jason
Miller testified that, in the days after the election, “[he] was in the Oval Office and at some point
in the conversation Matt Oczkowski, who was the lead data person was brought on and [ remember
he delivered to the President pretty blunt terms that he was going to lose.”* Stepien also held the
view by November 7, 2020, that the chances of Trump winning the presidential election were
“very, very, very bleak.”%>

On November 19, The Associated Press called the election in Georgia for Biden,
concluding that Biden had received 49.51 percent of the vote, and Trump had received 49.25
percent.®® The very next day, Raffensperger and Governor Brian Kemp formally certified the
election results.?’

Biden’s victory in Georgia, the last state to be certified, solidified his electoral college

count at 306, besting Trump’s 232 votes and matching the incumbent president’s 2016 total.3¢ A

subsequent recount at the request of the Trump campaign on November 21 did not change the

82 Reuters Staff, Fact check: Georgia rejected ballots did not go from 4 percent to “almost zero” in 2020, REUTERS
(Nov. 23, 2021), https://tinyurl.com/yc4xwpha.

8 Donald J. Trump (@realDonaldTrump), THE TRUMP TWITTER ARCHIVE (Nov. 19, 2020, 8:59:47 AM), https://ti-
nyurl.com/y5Sbeuar6.
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script”).

8 Second Jan. 6 Hearing Transcript, supra note 74.

8 Moore, supra note 58; Moffatt, supra note 80.

87 Quinn Scanlan, Georgia certifies election results, making Biden victory official, ABC NEWS (Nov. 20, 2020, 5:50
PM), https://tinyurl.com/ydj9rwjw.

88 Arnie Seipel, FACT CHECK: Trump Falsely Claims A ‘Massive Landslide Victory’, NPR (Dec. 11, 2016, 5:03
PM), https://www.npr.org/2016/12/11/505182622/fact-check-trump-claims-a-massive-landslide-victory-but-history-
differs.



result: Biden finished with 49.5 percent of the vote and Trump finished with 49.26 percent.®® On
December 7, Raffensperger formally recertified the election results in favor of Biden.*

B. Trump Team Devises a Plan to Overturn the Election

From the closing of the polls in Georgia on November 3 until he placed his call to
Raffensperger on January 2, Trump and his allies went to extraordinary lengths in their efforts to
overturn the certification of the state’s election results. Congressional hearing testimony indicates
that these efforts were not simply random or inartful reactions by Trump and his associates out of
frustration with the results, but instead were a coordinated and deliberate effort.

Documents suggest that efforts to create a strategy to potentially overturn the election in a
number of states actually began months before Election Day. A court filing made by Eastman
indicated that on September 3, 2020, Trump campaign lawyer Cleta Mitchell asked outside
attorney John Eastman to participate in an “Election Integrity Working Group” which would help
the Trump campaign prepare for “anticipated post-election litigation.”! According to this filing,
Eastman “began conducting legal research and collaborating with academic advisors and other
supporters of the President about the myriad number of factual and legal issues he anticipated
might arise following the election.”? Facing slim chances the vote counts would turn in Trump’s
favor, Mitchell wrote an email to Eastman two days after the election asking him to write a memo

to justify a plan of action.”

8 Weigel & Tierney, supra note 64.
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Eastman, who was then a professor at Chapman University School of Law, began working
closely with Trump and his team and eventually authored two memoranda mapping out a plan to
keep Trump in office. °* According to a court filing, Eastman wrote the first memorandum, a two-
page summary, just after Christmas 2020.%° That memorandum proposed that, at the Joint Session
of Congress on January 6, 2021, Vice President Mike Pence should refuse to count certified
electoral votes from Georgia, along with other states contested by the Trump campaign.
Specifically, the memorandum proposed a strategy by which the vice president would point to
“dual slates of electors”—one slate supporting Biden, and one slate supporting Trump—sent by
the contested states as justification for Pence to take one of the following actions:

e Say there are “no electors that can be deemed validly appointed” in any state that
Biden won, but that the Trump campaign continued to contest, and simply “gavel[]
President Trump as re-elected,” declaring that Trump has more electoral votes;

e Say that “no candidate has achieved the necessary majority” of electoral votes and

allow the House of Representatives to vote by state delegation, noting that

%4 One of the authors, Norman Eisen, is a party to litigation involving John Eastman and other individuals and groups
mentioned in this report. See, e.g., Letter from States United Democracy Center to George S. Cardona, Chief Trial
Counsel of the State Bar of California, Re: Request for Investigation of John C. Eastman (Oct. 4, 2021),
https://statesuniteddemocracy.org/wp-content/uploads/2021/10/10.4.21-FINAL-Eastman-Cover-Letter-Memoran-
dum.pdf; Letter from States United Democracy Center and Lawyers Defending American Democracy to Hamilton P.
Fox, III, Disciplinary Counsel for the District of Columbia Court of Appeals, Re: Request for Investigation of John
Charles Eastman (Aug. 11, 2022), https://statesuniteddemocracy.org/wp-content/uploads/2022/08/08.11.22 _States-
United-LDAD_Complaint-to-DC-ODC-re-John-Eastman_Final.pdf; Press Release, Lawyers Defending American
Democracy, LDAD Files Ethics Complaint Against Former Assistant AG Jeffrey Clark (Oct. 5, 2021),
https://ldad.org/letters-briefs/jeffrey-clark-ethics-complaint; Letter from States United Democracy Center to Colo-
rado’s Attorney Regulation Counsel Jessica E. Yates Re: Request for Investigation of Jenna L. Ellis (also known as
Jenna Lynn Rives) (May 4, 2022), https://statesuniteddemocracy.org/wp-content/uploads/2022/05/2022.05.04-Jenna-
Ellis-complaint-cover-letter.pdf; Letter from LDAD to the Attorney Grievance Committee of the Supreme Court of
the State of New York Re: Professional Responsibility Investigation of Kenneth John Chesebro (Oct. 12, 2022),
https://ldad.org/wp-content/uploads/2022/10/Ethics-Complaint-against-Kenneth-Chesebro.pdf; Press Release, States
United Democracy Center, D.C. AG Racine Files Lawsuit to Hold January 6 Insurrectionists Accountable & Stand
Up for Harmed District Law Enforcement Officers (Dec. 12, 2021), https://statesuniteddemocracy.org/jan6case/.
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“Republicans ... control[led] 26 of the state delegations, the bare majority needed
to win that vote;” or
e Allow an opportunity for a Member of Congress to raise an objection “[t]hat creates
a stalemate that would give the state legislatures more time” to take action somehow
legitimizing the “alternate slate[s] of electors” supportive of Trump.”®
According to another court filing, Eastman wrote a second memorandum—a six-page expansion—
on January 3, 2021.°7 This second memorandum included a list of conduct by states where Biden
won, or officials in those states, that Eastman suggested is illegal and thus justifies the alternate
slate of electors plan.”® With respect to Georgia, Eastman specifically suggested that changes by
the Office of the Secretary of State to the state’s “signature verification requirements,” the
“targeted” use of “[pJortable ‘polling places,”” and the “[r]efusal by the state judiciary to even
assign a judge to hear” a December 4, 2020, Trump campaign election lawsuit merited

implementation of the alternative elector plan.*”

% First Memorandum from John Eastman on Jan. 6 Scenario (accessed Aug. 1, 2022), https://tinyurl.com/4mdnk4vb.
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citing debunked claims about voting machines switching votes and other conspiracies, Eastman insisted that “it is
patently untrue that my statements ‘have no basis in fact or law.”” See John C. Eastman, John Eastman’s Statement
on His Retirement from Chapman University’s Fowler School of Law, AMERICAN MIND (Jan. 14, 2021),
https://americanmind.org/salvo/john-eastmans-statement-on-his-retirement-from-chapman-university-fowler-school-
of-law/. For a full analysis of the weaknesses of Eastman’s claims in his own defense, see Scott Cummings, The
Lawyer Behind Trump’s Infamous Jan. 6 Memo Has a Galling New Defense, SLATE (Oct. 20, 2021),
https://slate.com/news-and-politics/2021/10/eastman-jan-6-trump-memo-defense.html.
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The process through which states vote for presidential electors, and Congress counts
electors and certifies a presidential victory, is laid out in the Twelfth Amendment of the U.S.
Constitution and in the Electoral Count Act, 3 U.S.C. §§ 1-21.!% According to the Electoral Count
Act, on Election Day, each state chooses its presidential electors by popular vote. Then, once votes
are counted and a winner is named in each state, each state’s electors meet in their respective states;
vote for president and vice president; and a certificate of their votes is sent to Washington, D.C.!!
The Twelfth Amendment sets out the procedure from that point: “The President of the Senate shall,
in the presence of the Senate and House of Representatives, open all the certificates and the votes
shall then be counted; The person having the greatest Number of votes for President, shall be the
President.”!9? Neither the Constitution nor the Electoral Count Act makes any provision for delay.
The proceeding where Congress and the vice president open and count these electoral certificates
must occur every four years on January 6.!° And while the act allows congressional
representatives to object in writing to electoral slates, and sets out a process for resolving
objections, there is no suggestion that the vice president can unilaterally reject electoral votes.!%
Nevertheless, the Eastman plan called for Vice President Pence to unilaterally “determine[] on his
own” which of the states’ electoral certificates “is valid, asserting that the authority to make that

determination ... is his alone.”!% Eastman would later concede the illegality of parts of his plan.!

100 For an in-depth explainer on the constitutional and legal procedures governing the Joint Session of Congress on
January 6, see Joshua Matz, Norman Eisen & Harmann Singh, Guide to Counting Electoral College Votes and the
January 6, 2021 Meeting of Congress, STATES UNITED DEMOCRACY CENTER (Jan. 4, 2021), https://statesunitedde-
mocracy.org/wp-content/uploads/2021/01/VPP-Guide-to-Counting-Electoral-Votes.pdf.
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Ensuring that there were grounds to either claim victory for Trump, or at the very least
highlight uncertainty about Joe Biden’s actual victory, in Georgia on January 6 was an essential
part of the plan.'%’

C. Trump Started Planning to Claim He Won Georgia Even Before Election
Day

The testimony from the January 6th hearings also revealed that Trump’s plan to retain the
presidency regardless of the vote count was conceived prior to Election Day. In July 2020, he
declined to agree that he would accept the results of the election, telling Fox News host Chris
Wallace, “Look, you—I have to see. No, I’'m not going to just say ‘yes.” I’'m not going to say ‘no.’
And I didn’t last time, either.”!%® In September 2020, he responded to a pointed question about the
peaceful transfer of power by stating, “We’re going to have to see what happens.”!% These
statements were accompanied by many others in which he insisted that he could lose the election
solely through fraud. In August 2020, he asserted that “the only way we’re going to lose this
election is if this election is rigged”!'>—and one week later, he stated that “the only way they can

take this election away from us is if this is a rigged election.”!!!

107 Eastman v. Thompson, Order Re: Privilege of Docs at 37 (“There is strong circumstantial evidence to show that
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president’s representative. Leading small meetings in the heart of the White House implies an agreement between the
president and Dr. Eastman and a shared goal of advancing the electoral count plan.”).
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On November 1, 2020, it was reported that Trump had told associates that he was going to
declare victory, no matter what, if it looked like he was ahead on election night.!'> An audio
recording from three days before the election appears to confirm that.!'3> Former Trump advisor
Steve Bannon told a group of Trump associates:

What Trump’s gonna do is just declare victory. Right? He’s gonna
declare victory. But that doesn’t mean he’s a winner... He’s just
gonna say he’s a winner.!!*

On election night, Trump was told by multiple people, including his former campaign
manager Bill Stepien and campaign senior aide Jason Miller, that it was too early to declare victory
because votes were still being counted.!!> Nonetheless, Trump rejected their counsel and instead,
according to Miller, followed the advice of an “intoxicated”!'® Rudy Giuliani “to go and declare
victory and say that we won it outright”!!” on election night. The evidence suggests this was his
plan all along.!!8

That night, after all votes had been cast, but long before they had been fully counted, Trump
made a late-night statement at the White House: “Millions and millions of people voted for us
tonight, and a very sad group of people is trying to disenfranchise that group of people. And we

won’t stand for it.”!! Trump then falsely claimed that the election “was just called off” while he

112 Jonathan Swan, Scoop: Trump’s plan to declare premature victory, Ax10S (Nov. 1, 2020), https://www.ax-
i0s.com/2020/11/01/trump-claim-election-victory-ballots.
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was “winning everything.”!?* He insisted “we did win this election. They can’t catch us.”'2! And,
in a sign of things to come, Trump singled out Georgia: “It’s also clear that we have won Georgia
... They’re never gonna catch us. They can’t catch us.”!??

Trump went on to wrongly describe the continued counting of lawfully cast ballots as “a
fraud on the American public.”!?* He added, “We want all voting to stop. We don’t want them to
find any ballots at 4 0’clock in the morning and add them to the list, okay?”!?* When Trump made
this remark, he had already been briefed by Stepien, who told him that it would take a long time
to count all of the votes because mail-in ballots were counted later than in-person ballots.!?

Prosecutors will likely consider Trump’s election-day remarks in the context of his months
of comments in the run-up to that day suggesting he would challenge states’ outcomes if those
outcomes were not in his favor—regardless of how the people actually voted. As we discuss below,

this is relevant evidence of Trump’s mens rea—his criminal state of mind.

D. Trump and His Allies Launch Efforts to Overturn Georgia’s Election Results

Following Trump’s remarks on election night, he and his allies began pressuring Georgia’s
political leaders to disregard lawfully cast ballots from Democratic-leaning counties and to stray
from established election administration procedures. They also began filing a barrage of meritless
lawsuits around the country, with many lodged in Georgia courts. These efforts set the stage for
Trump’s more extreme conduct in December and January; they also illuminate his state of mind

and refusal to accept electoral defeat.
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On the afternoon of November 4, even as Georgia election officials were hard at work
counting all lawfully cast votes, Trump prematurely publicly “claimed” Georgia (and several other
battleground states) for his campaign.!'?® That same day, the Trump campaign filed its first post-
election lawsuit, joined by the Georgia Republican Party.!?’” The two plaintiffs alleged that a
Republican poll watcher in Chatham County had “witnessed absentee ballots that had not been
properly processed apparently mixed into a pile of absentee ballots that was already set to be
tabulated” after the absentee ballot-receipt deadline of 7 p.m. on Election Day.!?® The plaintiffs
sought the collection and storage of these purportedly late-arriving ballots by the county’s Board
of Elections.!? The court summarily dismissed the case in a one-page order the next day, citing
the plaintiffs’ lack of evidence that the ballots in question had in fact arrived after the 7 p.m.
deadline.!3?

On November 6, Trump again tweeted about Georgia: “Where are the missing military
ballots in Georgia? What happened to them?”!3! Subsequent analysis by news agencies confirmed
that Trump’s reference to “missing military ballots” was not based in fact.!3? Exactly one week
later, after Secretary of State Raffensperger initiated a discretionary hand recount of Georgia’s

ballots,!3* Trump targeted both Raffensperger and Kemp in a tweet: “Georgia Secretary of State,

126 Donald J. Trump (@realDonaldTrump), THE TRUMP TWITTER ARCHIVE (Nov. 4, 2020, 4:56:10 PM), thetrumpar-
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a so-called Republican (RINO), won’t let the people checking the ballots see the signatures for
fraud. Why? Without this the whole process is very unfair and close to meaningless. Everyone
knows that we won the state. Where is @BrianKempGA?”13* A few days after Trump criticized
Raffensperger and Kemp, he fired Chris Krebs—director of the Federal Cybersecurity and
Infrastructure Security Agency (CISA), the federal agency responsible for ensuring that state and
local election infrastructure is secure—for daring to describe the 2020 presidential election as “the
most secure in American history.”!*> Trump thus made clear his willingness to abuse presidential
power to punish those who opposed his insistence that this was a “Rigged Election!”!3¢
Following Trump’s cue, several of his most prominent allies amplified their attacks on
Georgia’s leaders and election administration. On November 9, U.S. Senators Kelly Loeffler and
David Perdue of Georgia called for Raffensperger’s resignation.'*” The next day, U.S. Rep. Doug
Collins of Georgia—appointed by Trump to lead his campaign’s recount operation in Georgia—
endorsed Texas’s lawsuit to void the election results in key states and also sent Raffensperger a
letter baselessly alleging the unlawful counting of “tens of thousands of ballots.”'*® And on

November 13, two days after the hand recount commenced, Trump ally and U.S. Senator Lindsey
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Graham of South Carolina called Raffensperger, supposedly to discuss recount procedures.!®
According to Raffensperger, Graham (then the chairman of the Senate Judiciary Committee) asked
him to clarify Georgia’s signature-matching law for absentee ballots.!*’ Graham then reportedly
questioned whether election workers in Atlanta may have accepted mail-in votes with non-
matching signatures because of “political bias” against Trump.'*! Finally, Graham asked
Raffensperger if his office had the power to disqualify all mail-in ballots from counties where the
rate of non-matching signatures was high—a surprising suggestion that would have effectively
negated thousands of legally cast (and overwhelmingly pro-Biden) votes.!4?

Even as Trump and his allies sought to pressure state officials to disregard valid Biden
votes—and attacked officials who rejected those requests—the legal assault on Georgia’s election
continued. On November 11, for instance, four Republican voters filed a federal lawsuit seeking
the exclusion of all votes cast in a set of Georgia counties that voted for Biden by significant
margins—including Fulton, Cobb, and DeKalb Counties.!** The plaintiffs based their case on
claims and anecdotes that closely tracked Trump’s public statements, but the plaintiffs voluntarily

withdrew their case before the court could address it on the merits.!4*
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On November 13, prominent Trump ally Lin Wood filed a federal suit attacking the consent
decree signed by Raffensperger and several Democratic groups in March 2020, which had added
an additional step to the signature-verification process for absentee ballots and standardized the
process by which voters are notified if their ballots are rejected for signature-matching issues. (For
more on the consent decree, see Box 1.) Wood asserted that this settlement was unlawful and
argued that “the inclusion and tabulation of absentee ballots for the general election (and
potentially, for all future elections within this state) is improper and must not be permitted.”!*> The
day after Wood filed his case, Trump parroted these claims in a tweet: “The Consent Decree
[modifying the signature-verification process] signed by the Georgia Secretary of State, with the
approval of Governor @BrianKempGA, at the urging of @staceyabrams, makes it impossible to
check & match signatures on ballots and envelopes, etc. They knew they were going to cheat. Must
expose real signatures!”!#6 Ultimately, the district court and the 11th U.S. Circuit Court of Appeals
held that Wood lacked standing to bring any of his claims, and the U.S. Supreme Court denied

Wood’s petition for a writ of certiorari.!#’
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Box 1: The Georgia Consent Decree

Trump and his allies repeatedly criticized a March 2020 agreement struck between Secretary of
State Brad Raffensperger and Democratic-aligned groups that modified the state’s election rules.
The impetus for this decree was widespread dissatisfaction with voting procedures that Georgia
used during (and before) the 2018 elections. Prior to the consent decree, Georgia-based election
observers and advocates bemoaned the lack of a standardized statewide process for signature-
matching on absentee ballots, and for notifying voters whose absentee ballots had been rejected
based on a signature mismatch.!*® While state law requires voters to be notified promptly of
their faulty ballot, only one in nine voters with rejected ballots ended up voting in the 2018
election.'* The pre-2020 system was also marked by large discrepancies in rejection rates across
counties, with higher rejection rates among racial minorities. Indeed, Democratic and
independent analyses noted that it was twice as likely for ballots to be rejected if a voter was
Black or Latino.'’® The March 2020 consent decree required revamped, standardized
procedures.'> Among other things, the second signature match described above was
implemented to give absentee voters a second chance to submit a matching signature,'>? and
voters were given 24 hours to correct their signatures if they were initially linked to a mismatch
11 days before the election.!>?
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Even as his lawsuits failed, Wood!>* (and fellow Trump ally and lawyer Sidney Powell)
pushed a burgeoning conspiracy theory that Georgia’s voting machines—operated by Dominion
Voting Systems—had been hacked to switch votes to Biden.!>> That theory has since been
conclusively disproved, although testimony suggests Trump’s allies knew it lacked merit from the
beginning. Trump campaign lawyer Alex Cannon told the January 6 Committee that there were
discussions in mid-November among the Trump team that the Dominion allegations lacked
credibility because the “hand recount in Georgia would resolve any issues with a technology
problem and with Dominion or Dominion flipping votes.”!*® Eric Herschmann, an attorney in the
White House Counsel’s Office, told the January 6 Committee that he “never saw any evidence
whatsoever to sustain those allegations” regarding Dominion.!>” Public reporting has also revealed
that communications staff on the Trump campaign knew the Dominion theory was baseless even
before Powell and other Trump surrogates made it a centerpiece of their stolen election claims. '8
In response to a defamation suit filed by Dominion Voting Systems against her for her publicly
pushing this theory, Powell admitted that “no reasonable person would conclude that [her]

statements were truly statements of fact.”!>
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Box 2: The False Dominion Systems Voting Machines Conspiracy Theory

The full universe of conspiracy theories surrounding the Dominion Systems voting machines
used by many states in the 2020 presidential election is impossible to map. But the core
allegation is that voting machines produced by Dominion automatically switched votes from
Trump to Biden, or deleted Trump votes altogether.!$® Some accounts—all false, and each more
fantastical than the next—allege that Dominion rigged its machines to give Biden the election
because Dominion is purportedly controlled by Smartmatic, a voting-technology company
founded in Florida by two Venezuelans who distributed their technology to Venezuela during
the dictatorial reign of Hugo Chavez.!®! Smartmatic’s technology was purportedly used by
Chavez to rig elections in his favor in perpetuity and is allegedly still controlled by Chavez’s
family, even though Chavez himself died in 2013. Other owners of Dominion, according to the
theory’s subscribers, include George Soros and the Clinton Foundation.!'®?

Top Trump surrogates—including Rudy Giuliani and Sidney Powell—spread versions of the
Dominion conspiracy theory on Twitter and Fox News in the weeks following the election.!
Powell, in particular, put anti-Dominion claims at the heart of her declaration that the election
was stolen from Trump, telling Fox Business Network on November 13, “I can hardly wait to
put forth all the evidence we have collected on Dominion.”'®* Trump himself retweeted a story
about the Dominion conspiracy theories on November 12.16° This theory soon became a favorite
of adherents of QAnon and other rightwing groups.

cont’d
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No credible evidence supports any of the theories that Dominion’s voting machines were part
of a plot to steal the election from Trump. Dominion has no connection to Smartmatic; George
Soros and the Clinton Foundation are not controlling shareholders of the company; and a
multitude of recounts, machine tests, and independent audits have affirmed the accuracy of the
election.!®® Former Attorney General Bill Barr spoke about this conspiracy theory in a recorded
interview with the January 6 Committee. He said:

I saw absolutely zero basis for the allegations, but they were made
in such a sensational way that they obviously were influencing a lot
of people, members of the public that there was this systemic
corruption in the system and that their votes didn’t count and that
these machines controlled by somebody else were actually
determining it, which was complete nonsense. And it was being laid
out there. And I told them that it was—that it was crazy stuff and
they were wasting their time on that. And it was doing a great, grave
disservice to the country.!6’

Taken together, these sustained attacks on Georgia’s election—Iled by Trump and echoed
by many of his principal allies—sought to pressure Georgia officials to disregard lawfully cast
ballots, to vary from established legal procedures governing election recounts, and to declare
Trump the winner of an election he lost.

As a result of these public attacks, officials involved in the state’s election administration

received death threats.!®

Former Fulton County election worker Shaye Moss, one of the
individuals depicted in a video presented to the Georgia legislature by Giuliani as purported
evidence of fraud, delivered a compelling account of the toll Trump’s attacks took on her family
to the January 6 Committee. Moss’ mother, Ruby Freeman, whom Trump targeted by name 18

times in his call to Raffensperger, was escorted from her home by the Federal Bureau of

Investigation (FBI) for her own safety. Ms. Freeman, known as “Lady Ruby,” told the January 6
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Committee in a taped interview, “I have lost my sense of security, all because of a group of people,
starting with number 45 [Trump] and his ally Rudy Giuliani, decided to scapegoat me, and my
daughter, Shaye, to push their own lies about how the election was stolen.”!¢® In testimony before
the January 6 Committee, Raffensperger described how Trump supporters engaged in a string of
threatening behaviors pressuring him to comply with Trump’s wishes or resign. Raffensperger’s
email and cell phone were doxxed (made public on the internet), resulting in texts from all over
the country.!”® He said his wife also received “sexualized attacks” in the form of text messages,
and “some people broke into” his widowed daughter-in-law’s home, where his grandchildren
live.!”! All of this was in response to Trump’s months-long pressure campaign on Raffensperger
and consistent messaging to the American public that Raffensperger was covering up a treasonous
conspiracy.

E. Trump and His Lawyers Pressure Georgia Legislators, State Electors, and
Governor Kemp

On November 20, Raffensperger and Kemp formally certified the state’s election results.!”?

This prompted another wave of lawsuits—which Trump’s legal team chose to voluntarily dismiss
when the claims on which they rested were summarily debunked!’”>—as well as intensified
pressure tactics by Trump and his allies, ultimately leading to a call on December 5 in which

Trump personally solicited Kemp to abet a plan to overturn the election results, insisting to Kemp
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that “you have a big election integrity problem in Georgia” and stating that “I hope you can help

us out and call a special election,”!”*

an action the governor has no authority to perform.

Trump’s attorneys did not just rely on lawsuits to attempt to overturn the election. On
December 3, Trump’s legal team—Iled by his personal lawyer, Giuliani—appeared before
Republicans on Georgia’s Senate Judiciary Subcommittee. Reciting a laundry list of conspiracy
theories endorsed by Trump and his allies, Giuliani implored the legislators to usurp Kemp’s
prerogative to name electors for president and appoint an alternative slate of electors for Trump.!”>
Appearing alongside Giuliani was Jenna Ellis, another attorney affiliated with Mr. Trump’s
reelection campaign.

John Eastman also testified at that December 3 hearing. However, he did not introduce
himself as a member of Trump’s legal team, but instead as an expert witness introducing himself
as “a professor of constitutional law and former dean at the Chapman University Fowler School
of Law,” a “visiting scholar at the University of Colorado ... Benson Center,” and a “fellow at the

Claremont Institute.”!’® Eastman delivered the same message as Giuliani and Ellis, pushing

legislators to appoint alternate electors.!”’
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This request for unilateral action by the Georgia legislators failed. Nonetheless, Giuliani
tried again one week later, appearing before the Georgia House Governmental Affairs Committee,
where he opined that election workers in Atlanta “look like they’re passing out dope, not just
ballots,” and that “every single vote should be taken away from Biden.”!”® Giuliani presented to
Georgia lawmakers a video, which he had also presented the week before, that he inaccurately
claimed showed “suitcases filled with ballots pulled from under a table AFTER supervisors told
poll workers to leave the room and four people stayed behind to keep counting votes.”!”® (For more
on the “Suitcases of Ballots” conspiracy theory, see Box 3.)

This conduct by Giuliani, acting as Trump’s personal lawyer, was consistent with Trump’s
own continuing efforts to interfere with Georgia’s election administration by soliciting ultra vires
acts from state officials—meaning acts beyond the scope of their legal authority. In addition to the
contents discussed above, in his December 5 call noted above, Trump also urged Governor Kemp
to convene a special session of the legislature so that state lawmakers could override the certified
election results and appoint electors for Trump.!3® Trump also reportedly entreated the governor

to order a statewide audit of all signatures on mail-in ballots.!8! Kemp turned down both requests.
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Later that night, Trump personally attacked Kemp during a rally he held in support of
Perdue and Loeffler in Macon, Georgia: “Your governor could stop [the steal] very easily if he
knew what the hell he was doing ... So far we haven’t been able to find the people with the courage
to do the right thing.”!8? At that rally on December 5, Trump seemed to acknowledge his direct
and personal outreach to Georgia state legislators in his effort to overturn the election, stating:

I’ve become friendly with legislators that I didn’t know four weeks
ago... In fact, in my pocket right here, we have a couple of them
right here.!83

Trump went on to name several individuals including Georgia State Senators Brandon
Beach, Greg Dolezal, as well as Senator Burt Jones, who as of this writing is the Republican
lieutenant governor-elect.!%*

Public reporting shows Trump’s team continued to pressure Georgia legislators throughout
the month of December, with Giuliani meeting again with the Georgia State Senate Judiciary
Subcommittee on December 30, 2020. During this hearing, Giuliani lambasted the actions of
Secretary of State Raffensperger and repeated several falsehoods about the level of (nonexistent)
fraud in the election, claiming Georgia was part of “probably the worst situation of voter fraud
we’ve ever had in this country.”'®> He called people who did not agree with his claims of fraud
“moron([s],” “fool[s],” and “liar[s],” and said that anyone willing to sign an affidavit indicating the

certified results were correct could risk going to jail.!8¢ Specifically, Giuliani said, the legislators
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had the responsibility and power to select Georgia’s electors, and it was “ultimately a question of
courage” as to whether they will “stand up to the obligation the Constitution of the United States
put on [them] to save our people from fraud; to save the reputation of the State of Georgia from
... certifying a phony vote.”!®” Giuliani finally implored the committee members to “do the right
thing” and hold a session to take action to change the outcome of the election.!8®

At the same time, Trump personally, and through his campaign, organized grassroots
pressure on state legislators, both in Georgia and around the country.!®® Campaign staff engaged
in an organized effort to directly contact other legislators and pressure them to appoint new
electors. Trump campaign staffers were given a script to use to call legislators in targeted states.!°
The script obtained by the January 6 Committee said “Hard Sell: Support the resolution to appoint
electors for Trump... You have the power to send a slate of Electors that will support President
Trump and Vice President Pence.”!!

In addition to directly contacting legislators, during that time period the Trump campaign
also spent millions of dollars running digital and television ads asking people to call their

legislators to put additional pressure on state officials.!*?

An ad run by the Trump campaign in
Georgia repeated the “suitcases” conspiracy theory (which had been examined and debunked by
the FBI in early December as discussed in Box 3 below) and asked Georgia residents to call their

legislators and the governor and “demand they hear the evidence” regarding election

fraud.!”>Trump also personally pushed the public to pressure legislators. On January 1, 2021,
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Trump retweeted a message from his campaign directing supporters to contact Georgia House
Speaker David Ralston and Senate Majority Leader Mike Dugan to “Demand a vote on

decertification” of electors “NOW.”1%4

Box 3: “Suitcases” of Ballots Theory

One of the Trump campaign’s main allegations in Georgia was that poll workers in Atlanta’s
State Farm Arena had hidden a “suitcase” full of ballots underneath a table. When poll watchers
and cameras left, according to their claims, the poll workers pulled out hundreds of Biden ballots
and proceeded to run them through a scanner multiple times. Giuliani showed Georgia
legislators a video clip of this alleged fraud.

This claim was investigated by FBI agents, Trump-appointed United States Attorney Byung J.
(“BJay”) Pak, Acting Deputy Attorney General Richard Donoghue, as well as chief operating
officer for the Georgia secretary of state’s office, Gabriel Sterling. Each investigation found no
irregularities or fraud, explaining that the “suitcase full of ballots” was simply a tamper-proof
official ballot lockbox.

In testimony before the January 6 Committee, Pak explained that his office investigated this
matter at Barr’s request in early December:

Mr. Giuliani only played a clip that showed [poll workers] pulling
out the official ballot box from under the table and referring to that
as a smoking gun of fraud in—in Fulton County, when in actuality
in review of the entire video, it showed that that was actually an
official ballot box that was kept underneath the—the tables.!®?

Pak continued:
[T]he FBI interviewed the individuals that are depicted in the—the
videos that purportedly were double, triple counting...the ballots,
and determined that nothing irregular happened in the counting and

the allegations made by Mr. Giuliani were false.!*

cont’d
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Regarding the allegation that votes were counted multiple times, Sterling testified that the
activity seen in the video is “standard operating procedure ... if there is a missed scan, if there’s
a misalignment, if it doesn’t read right ... to delete that batch and put it back through again.”!®’
Sterling explained that the hand tally of ballots was an additional protection against votes being
counted multiple times. “If there had been multiple ballots scanned without a ... corresponding
physical ballot, your counts would have been a lot higher than the ballots themselves.”!*® Based
on the hand tally, Sterling testified that the results were “dead on accurate” and better than the
expected margin for error.!””

Despite these explanations, the Trump campaign as well as allies like Rudy Giuliani pushed
these claims, going as far as to call election worker Shaye Moss a “scammer and hustler.” Moss
left her home due to violent threats made against her and her elderly mother.

F. Trump Engages His Campaign and the Republican National Committee
(RNC) in a Plan to Organize False Electors

Irrespective of whether or not his legal and pressure tactics changed the vote tallies in
Georgia, congressional reporting and testimony show that Trump and his campaign set out to
ensure the state had a slate of electors that would support him at the January 6th Joint Session of
Congress.

Starting after the election, Trump campaign lawyer Kenneth Chesebro wrote a series of
memos arguing that the Trump campaign should organize its own electors in the swing states that
Trump had lost. He noted in his December 9 memo that Georgia state law, which “[u]nlike in other
States” requires that the presidential electors’ votes be ratified by the governor, created a wrinkle
in this effort and accordingly outlined measures that were “imperative” for the Trump campaign

to take if they were to be successful in Georgia.?’® Emails among lawyers working with the Trump
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campaign in 2020 articulated the purpose of this false-electors plan. Specifically, in a December
8, 2020 email, Jack Wilenchik, an Arizona lawyer who helped organize a slate of false Trump
electors in that state, wrote:

[Chesebro’s] idea is basically that all of us (GA, WI, AZ, PA, etc.)

have our electors send in their votes (even though the votes aren’t

legal under federal law—because they’re not signed by the

Governor); so that members of Congress can fight about whether

they should be counted on January 6 ... Kind of wild/creative ....

My comment to him was that I guess there’s no harm in it, (legally

at least}—i.e. we would just be sending in ‘fake’ electoral votes to

Pence so that ‘someone’ in Congress can make an objection when

they start counting votes, and start arguing that the ‘fake’ votes

should be counted.?!

Wilenchik used the term “fake” to characterize electors he and the Trump team were

working to organize. Possibly realizing the legal implications of organizing “fake” electoral votes,

(133

Wilenchik later followed up and said “‘alternative’ votes is probably a better term than ‘fake’
votes.”?92 As explained by Eastman in an email presented as an exhibit by the January 6
Committee: “The fact that we have multiple slate[s] of electors demonstrates the uncertainty of
either. That should be enough.”?% This email demonstrates that the Trump team was working to

manufacture the very uncertainty it needed in order to create the opportunity to overturn the

election.
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In a December 9, 2020 memo obtained by The New York Times, Chesebro acknowledged
that the strategy to organize Trump electors was “somewhat dicey in Georgia” given state law.2%*
Specifically, Chesebro acknowledged that under Ga. Code Ann. § 21-2-12, which “suppl[ies] a
mechanism for replacing one or more of the 16 electors,” those electors must be ratified by the
governor. Chesebro opined that “[u]nlike in other States” and in light of Kemp’s refusal to go
along with their plan, this ratification requirement may present “a wrinkle” in their efforts to claim
that the alternate electors organized by the campaign were legitimate.?> Likewise, Chesebro
acknowledged that “Ga. Code Ann. §21-2-11 ... requir[ing] that the electors ‘assemble at the seat
of government of this state at 12:00 Noon’ on December 14” may also be an obstacle to their effort
and questioned “must they meet in the Capitol Building” or would meeting “somewhere in
Atlanta” be sufficient to make the claim.?%

Regardless of the legal obstacles,?

Trump and his campaign moved forward with this
plan.?%8 Trump, joined by Eastman, personally called RNC Chairwoman Ronna Romney McDaniel
to ask them to help with their effort. After Trump “turned the call over to” him, Eastman requested
that the RNC help “gather these contingent electors,” stressing to Romney McDaniel the
importance of the RNC’s collaboration.?” In a recorded interview presented by the January 6

Committee, McDaniel told Congress that the Trump campaign took the lead in this effort, but that

the RNC provided the requested assistance by “helping them reach out [to contingent electors] and

203 Memorandum from Kenneth Chesebro to Judge James R. Troupis on Statutory Requirements for December 14
Electoral Votes (Dec. 9, 2020), https://www justsecurity.org/wp-content/uploads/2022/06/january-6-clearinghouse-
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assemble them.” That and other evidence of Trump’s personal involvement in the implementation
of the nationwide efforts, including his direct contact with those within the states, was detailed by
the January 6 Committee in its fourth hearing.?!°
The evidence suggests that Trump’s chief of staff, Mark Meadows, also engaged in initial

discussions regarding the plan to organize alternate electors and in the plan’s implementation.
Arizona Congressman Andy Biggs (R) and Donald Trump Jr. appear to have been among the first
to discuss this plan with Meadows.?!! Text messages to and from Meadows, obtained by the
January 6 Committee and reported in the media, show that discussions about overturning the
election results began even before the presidential election had been called in several states. On
November 4, 2020, Meadows received a text message, reportedly from Trump’s former secretary
of energy, Rick Perry, proposing to have the Georgia legislature send supportive electors to
Congress and the National Archives regardless of the election’s outcome.?!? The text said:

‘HERE’s an AGRESSIVE (sic) STRATEGY: Why can t (sic) the

states of GA NC PENN and other R controlled state houses declare

this is BS (where conflicts and election not called that night) and

just send their own electors to vote and have it go to the

SCOTUS.?1
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According to findings released by the January 6 Committee:
Meadows received text messages and emails regarding apparent
efforts to encourage Republican legislators in certain States to send
alternate slates of electors to Congress, a plan which one Member of
Congress acknowledged was ‘‘highly controversial’’ and to which
Mr. Meadows responded, ‘‘I love it.”” Mr. Meadows responded to a
similar message by saying ...‘“Yes. Have a team on it.”*2!4
According to The Washington Post, that text exchange occurred on November 6, 2020, just
a few days after Election Day.?!> Documents confirm that Meadows was indeed working to
implement this plan. For example, in a December 6, 2020 email from Meadows to Trump
campaign senior aide Jason Miller, Meadows told Miller, “[w]e just need to have someone
coordinating the electors for states.””!®
Although Trump, his campaign, and allies aggressively moved forward with this plan,
Chesebro’s December 9, 2020 memo acknowledged that the electors they were organizing were
not then, and might never be, valid. He wrote:
Even though none of the Trump-Pence electors are currently
certified as having been elected by the voters of their State, most of
the electors (with the possible exception of the Nevada electors) will

be able to take the essential steps needed to validly cast and transmit

their votes, so that the votes might be eligible to be counted if later

214 House Select Committee to Investigate the January 6th Attack on the United States Capitol, House Report, Resolu-
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recognized (by a court, the state legislature, or Congress) as the
valid ones that actually count in the presidential election... It is
important that the Trump-Pence Campaign focus carefully on these
details, as soon as possible, if the aim is to ensure that all 79 electoral
votes are properly cast and transmitted—each electoral vote being
potentially important if the election ultimately extends to, and
perhaps past, January 6 in Congress. (emphasis added).?!”

On December 13, 2020, the day before the Electoral College was to meet and cast its votes
as required under the law, Robert Sinners, the Trump campaign election operations director for
Georgia, emailed instructions to the group of would-be false electors requesting they act
covertly.?!8 He wrote:

I'must ask for your complete discretion in this process... Your duties
are imperative to ensure the end result—a win in Georgia for
President Trump—but will be hampered unless we have complete
secrecy and discretion.?!”

The false Trump electors were even specifically instructed not to tell security at the Georgia
State Capitol why they were there on December 14.22° They were instead told to say they needed

access to the building for a meeting with Republican State Senator Jones and/or State Senator

217 Memorandum from Kenneth Chesebro to Judge James R. Troupis on Statutory Requirements for December 14
Electoral Votes (Dec. 9, 2020), https://www.justsecurity.org/wp-content/uploads/2022/06/january-6-clearinghouse-
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Beach.??! Senator, and 2022 lieutenant governor-elect, Jones was himself one of the false
electors.???

On December 14, while Georgia’s legitimate electors met on the floor of the Georgia State
Senate and cast their votes for Biden, 16 individuals organized by the Trump campaign, including
Jones and Cathy Latham, a former GOP chairwoman of Coffee County, Georgia who also played
a role in the potentially unauthorized breach of voting machines, met in a conference room in the
Georgia State Capitol “sitting around a U-shaped table” as they signed certificates falsely
certifying that they were “duly elected and qualified Electors for President and Vice President of
the United States of America from the State of Georgia” and casting each of their respective so-
called “ballots” for Trump and Pence.?? It is notable that individuals serving as false electors
organized by local operators of the Trump campaign in Pennsylvania added conditional language
when they signed similar documents certifying their votes for Trump and Pence “if, as a result of
a final non-appealable Court Order or other proceeding prescribed by law we are recognized as
being duly elected and qualified.”?** And, similarly, the false electors in New Mexico included
language stating that they were certifying their votes for Trump and Pence “on the understanding
that it might be later determined that we are the duly elected and qualified Electors.”?*
The false electors in Georgia included no such reservation in their document. Rather, they

signed and submitted an unconditional certification that they were “duly elected and qualified.” A

copy of the envelope in which the false elector certificates were transmitted shows that they were

21y
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sent to the National Archives by registered mail on December 14, 2020, the same day the Electoral
College met.??6

The false electors “vigorously reject the characterization of their conduct as in any way
criminal as a matter of both law and fact.” They say they were simply acting to preserve Trump’s
position in the event litigation was successful, doing so pursuant to federal and state law, on the
advice of counsel and with the guidance the Trump campaign.??’

Throughout the effort to organize alternate electors, Trump campaign staff and White
House staff knew that the plan to recruit or convene alternate electors, except as an outcome of
litigation, was illegal. In a recorded interview, Trump campaign lawyer Justin Clark told the
January 6 Committee that he argued with Chesebro about this plan and told him that it was
inappropriate to organize alternate electors if there was no litigation pending in the state, refusing
to participate in the plan.??® Trump campaign lawyer Matt Morgan told Congress that he objected
and took action to ensure he had “zero” responsibility for this effort.??” Meadows’ aide Cassidy
Hutchinson heard the White House counsel, Pat Cipollone, tell Meadows, Giuliani, and a few of
Giuliani’s associates that the plan to organize alternate electors was not legally sound.?*° Sinners,
the campaign staffer who communicated the instructions to the false electors, told the January 6
Committee that he now feels like he and his colleagues were “useful idiots” and said that he

“absolutely would not have” participated in the effort to organize alternate electors had he been

aware that the Trump team’s “three main lawyers” were not in favor of the plan.?*!
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G. Trump Pressures Georgia’s Attorney General

Trump’s efforts to interfere with the administration of the election in Georgia by pressuring
state officials continued after his December 5 call to Governor Kemp. On December 8, he went on
to urge Georgia’s attorney general not to oppose a lawsuit seeking to undo the election results.??

Trump’s call to Attorney General Chris Carr arose from a lawsuit filed at the Supreme
Court of the United States by Texas Attorney General Ken Paxton on December 7, which sought
to influence the outcome of the election counts in Georgia, Michigan, Wisconsin, and

Pennsylvania, and requested relief that would all but ensure Trump’s reelection.?*

Many
Republican officeholders quickly jumped in to support Paxton by signing on to a multistate brief
in support of the complaint,?** but a number of other state officials were steadfast in their rejection
of the filing. Those holdouts included Carr, who deemed the suit “constitutionally, legally, and
factually wrong.”?* Trump reportedly responded to Carr’s statement by calling him on December
8 and warning him not to interfere in the proceedings?**—an unsubtle threat intended to intrude
upon Carr’s defense of the state’s election.?’’
H. Trump Pressures a Senior Georgia Election Official

On December 14, 2020, even though the Electoral College had already met, and Georgia

had certified its 16 electoral votes for Biden—reflecting the will of the majority of the voters—
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Secretary of State Raffensperger announced “a signature match audit in Cobb County and an
additional statewide signature match audit.”>3® Raffensperger initiated the audit in response to
claims, which were ultimately deemed baseless, of mismatched signatures on mail-in ballots.?*
But he was very explicit in his announcement that the purpose of the audit was not to overturn the
election results. He said:

Though the outcome of the race in Georgia will not change,

conducting this audit follows in the footsteps of the audit-triggered

hand recount we conducted in November to provide further

confidence in the accuracy, security, and reliability of the vote in

Georgia.?

Regardless of the stated purpose of the audit, Trump and his team continued to suggest that
the results of the audit would allow them to win Georgia, and Trump quickly grew frustrated with
the pace of the audit. On December 21, Trump posted a tweet criticizing state officials and
suggesting that he still would win the state as a result. Trump tweeted:

Governor @BrianKempGA and his puppet @GeoffDuncanGA,
together with the Secretary of State of Georgia, are very slow on
Signature Verification, and won’t allow Fulton County to be
examined. What are these RINOS hiding? We will easily win

Presidential State race....%4!
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The very next day, Meadows showed up in an unscheduled visit to the site where the
audit of Georgia absentee ballots was being conducted in Cobb County.?*> Meadows was
reportedly joined by an entourage of Secret Service agents as he asked questions and attempted to
observe the review of absentee ballot envelope signatures.?** While Meadows was reportedly not
allowed in the room where the signatures were being examined, he met with Georgia Deputy
Secretary of State Jordan Fuchs and the Secretary of State’s chief investigator, Frances Watson,
and collected their contact information, “including their cell phone numbers.”?** Watson was
directly overseeing the inquiry into the mismatched signatures on the mail-in ballots being audited
in Cobb County, a Democratic stronghold in suburban Atlanta where Biden won 56.35 percent of
the vote.?* This small-scale audit was being done by 18 two-person teams composed of agents
from the Georgia Bureau of Investigation who would check the signed outer envelopes of more
than 15,000 absentee ballots against signatures in voters’ registration files;?*¢ in the event of a
mismatch, a three-member investigative team would conduct a follow-up check to make a final

ruling on any potential mismatches.?*’
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According to Rep. Adam Schiff, a member of the January 6 Committee, text messages
obtained by the Committee revealed that after Meadows’ site visit and meeting with Watson,
“Meadows wanted to send some of the investigators in her office in the words of one White House
aide a shitload of POTUS [President of the United States] stuff, including coins, actual
autographed MAGA hats, etc.,” but “White House staff intervened to make sure that didn’t
happen.”?48

Next, on December 23, the day after meeting with Watson, Meadows coordinated a call
between Trump and Watson.?* Trump urged her to find “dishonesty” that would overturn the
state’s election results, insisted that he had won the election, and said she would be praised if she
found the “right answer” while spearheading Georgia’s audit of election results.?>°

When Trump called Watson, he told her that her role spearheading the audit meant that she
had “the most important job in the country right now.”?*! He once again insisted that he had won
Georgia and other states by “hundreds of thousands” of votes and that the contest in the state
“wasn’t close.”?? He then elaborated on his claims that he had decisively won the election, as can
be heard in the audio tape of the conversation:

... the people of Georgia are so angry at what happened to me. They
know I won, won by hundreds of thousands of votes, it wasn’t close.

And Alabama you know where they go, because I won South

Carolina in a record, Alabama in a record, Florida in a record. You
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know I won Florida by six or seven hundred thousand votes, it’s
never happened before with a Republican. And uh with all that
money they spent, you know, you heard all about these guys go
down spending a fortune. And we won Texas by a record, Texas was
won by the biggest, biggest number ever, and it, you know, it didn’t,
it didn’t... And Ohio, of course, you know that you know about that.
That was won by nine points or something, And it’s uh ... all of it.
Iowa, I mean. And it didn’t—it never made sense and, ya know, they
dropped ballots. They dropped all these ballots. Stacey Abrams—
really really terrible, I mean just a terrible thing.?>?
Trump pushed Watson to depart from established procedures for the audit she was
supervising, insisting that she compare signatures on mail-in ballots to signatures from two years

prior.?%*

He also bluntly urged her to look skeptically at Fulton County, a well-known Biden
stronghold: “You know I hope you’re going back two years, as opposed to just checking you know
one against the other, because that would be a signature check that didn’t mean anything. But if
you go back two years, and if you can get to Fulton, you’re going to find things that are gonna be

unbelievable, the dishonesty that we’ve heard from them.”?>
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During the call, Trump also claimed that Fulton County—which includes much of
Atlanta—was the “mother lode” of “dishonesty.”?*® He implored Watson to continue the
investigation past Christmas in order to ensure the audit’s conclusion before “the date, which is a
very important date”—seemingly a reference to January 6, when Congress would certify Joe
Biden’s win.?*” Throughout the discussion, Trump accentuated how “important” Watson’s job was
for the nation, insisting that she would be praised when the “right answer” emerged.?*® He asked
her to do “whatever [she] can do.”?*

Watson’s audit in Cobb County concluded on December 29, failing to uncover fraud except
for a single case of a signature mismatch occurring when a woman signed both her and her
husband’s ballots.?° In combination with Trump’s calls to Kemp and Carr, this call to Watson

evinced a clear pattern of personal efforts by Trump to interfere with the administration of

Georgia’s election that would later culminate in his conversation with Raffensperger.
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Box 4: Georgia’s Signature-Matching Law

When election workers in Georgia mail absentee ballot applications to voters upon request,
would-be voters complete and sign their application and mail it back to their county
headquarters. Election workers then conduct the first signature check of the process by
comparing the signature on the absentee ballot application to the signature on the voter’s
registration file. If the signatures match, the voter then receives an absentee ballot in the mail.2®!
When that ballot is later submitted for the election, poll workers conduct their second signature
check by comparing the signature on the outside envelope in which the ballot is sent (the ballot
itself contains no personal information to protect voter privacy) to the signature on file.

Trump’s request to Watson revealed a clear misunderstanding of the state’s voting process.??
Signatures are matched—twice—to the signature on the voter’s registration file, which is pulled
from any number of sources, including driver’s licenses, passports, voter registration forms, and
so on. Depending on the voter, the signatures on file may be anywhere from months to years to
decades old. To maintain active registration, voters must re-register to vote if they move or have
not voted in three or more years; that said, registrations remain active if a voter goes to the polls
at least once every three years or does not change their address.

For this reason, “going back two years”—as Trump demanded—is arbitrary and nonsensical.
The comparison between signatures on the ballot request form, the ballot itself, and the signature
on file is designed to authenticate the identity of the voter. The age of the signature has no
bearing on that process, nor does it affect the accuracy of the signature.

Furthermore, Trump’s repeated request that election workers “see the signatures for fraud”
during the first-hand recount was misplaced because the recount is of ballots to confirm the
state’s initial totals, not signed outer envelopes; the ballot itself contains no identifying
information to protect the voter’s identity and to distance them from their ballot selections.
Signature verification is a part of the initial vote, not the recount. That verification had already
been completed when signed envelopes and ballots were separated during the initial count. To
do so after the outer envelopes have been separated from the ballots would be implausible and,
in fact, illegal under Georgia state law. It stipulates that elections must be held by “secret ballot,”
i.e., one that is protective of a voter’s identity.

261 Ga. Code Ann. § 21-2-386.
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I Trump Solicits the Justice Department to Interfere in Georgia’s Election

While Trump called Carr and Watson, he also enlisted the United States Department of
Justice in his campaign to overturn the election outcome. Prosecutors may deem these events
relevant because they further illuminate Trump’s state of mind—and confirm his willingness to
use his power and position for personal political gain. Following Election Day 2020, Attorney
General Bill Barr—who had supported Trump throughout his presidency, including in ways that

courts found questionable®®?

—changed course. He now tried to protect the integrity of the Justice
Department from Trump’s attempts to use it as a tool to spread election misinformation and
pressure state officials to change their state’s Electoral College votes.

According to Barr’s testimony before the January 6 Committee, he had three meetings with
the president where he made it clear that he “did not agree with the idea of saying the election was
stolen and putting out this stuff, which [he] told the president was bullshit” and insisted that the
Department of Justice (DOJ) will not and should not “take sides in elections.”?%* Instead, Barr
repeatedly explained to Trump that DOJ’s only role was to investigate fraud, and that they would
“look at something if it’s—if it’s specific, credible, and could have affected the outcome of the
election.”?6
In fact, the Justice Department did investigate allegations of fraud. As Barr explained in

his testimony “when we received specific and credible allegations of fraud, [we] made an effort to

look into these to satisfy ourselves that they were without merit.”?*® However, according to Barr,

263 See, e.g., Citizens for Responsibility & Ethics in Washington v. U.S. Department of Justice, 538 F. Supp. 3d 124
(D.D.C. 2021), aff’d, No. 21-5113 (D.C. Cir. 2022), https://tinyurl.com/muxvv98m; Memorandum Opinion, Citizens
for Responsibility & Ethics in Washington v. U.S. Department of Justice, No. 19-1552-ABJ (D.D.C. 2021),
https://tinyurl.com/43d6edty; Memorandum Opinion, Electronic Privacy Information Center v. U.S. Department of
Justice, No. 19-810 (D.D.C. Mar. 5, 2020), https://ecf.dcd.uscourts.gov/cgi-bin/show_public_doc?2019¢cv0810-111.
264 First Jan. 6 Hearing Transcript, supra note 84; Second Jan. 6 Hearing Transcript, supra note 74.

265 Second Jan. 6 Hearing Transcript, supra note 74.
266 14



“it was like playing Whac-A-Mole, because something would come out one day and then the next
day it would be another issue.”?%’

U.S. Attorney BJay Pak—the top federal prosecutor in Atlanta, nominated by Trump in
July 2017—confirmed that Barr did indeed look into the various Georgia fraud claims circulated
by Trump, Giuliani, and others within Trump’s circle. Pak testified that, in early December 2020,
Barr contacted him.2%® Pak said that Barr specifically noted the conspiracy theory (discussed above
and explained in detail in Box 3) being pushed by Giuliani that video footage purportedly showed
poll workers at the State Farm Arena in Atlanta bringing out a “suitcase” of illegitimate ballots
from beneath a table and adding them to the official vote count. Pak did not testify that Barr asked
him to debunk the claim.?® In fact, Pak testified: “He asked me to make it [a] priority to get to the
bottom of—to try to substantiate the allegation made by Mr. Giuliani.”?’® Regarding that particular
claim, Pak confirmed that he and his office looked into the claim, “reviewed the videotape,” the
FBI “interview[ed] the witnesses,” and his office found that the footage was taken out of context
by Trump and his allies.?’! Pak testified, flatly, that “Giuliani was wrong in representing that this
was a suitcase full of ballots.”?’> Pak confirmed the “suitcase” was an official ballot lockbox
containing legitimate ballots. Pak further testified that his successor, Bobby Christine, continued

to investigate election-fraud leads and found nothing that would have altered the outcome of the

election.?”3
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On December 1, 2020, Barr told an Associated Press reporter “we have not seen fraud on
a scale that could have effected a different outcome in the election.”?’* Upon seeing Barr’s quote
in the news, Trump erupted, according to a White House staffer’s testimony, angrily throwing his
lunch against the wall and shattering a dish in the White House dining room.?”> Barr was
summoned to a meeting with Trump, who was “as mad as [Barr had] ever seen him.”?’® Following
that meeting, in response to Barr questioning Meadows and Jared Kushner about how far Trump
would take his fraud claims, which Barr had informed Trump were “not meritorious,” Meadows
seemed to acknowledge that the election claims were baseless, stating, “I think he [Trump] is
becoming more realistic,”?’” according to Barr. And, according to Barr, Kushner said, “Yeah,
we’re working on this.”?"8

Ultimately, Barr offered his resignation to Trump on December 14, 2020, because the
attorney general was aware Trump was dissatisfied with his unwillingness to have the Justice
Department lend support to Trump’s claims of election fraud.?”® Barr’s resignation took effect on
December 23, the same day that Trump called Watson.?®" In Barr’s place, Trump appointed Jeffrey

Rosen to serve as acting attorney general; Richard Donoghue was elevated to acting deputy

attorney general.??!
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(hereinafter “Sixth Jan. 6 Hearing Transcript”).
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On December 15, 2020, immediately after Rosen’s appointment as acting attorney general
was announced, Trump summoned him and Donoghue to the Oval Office and pressed them to
throw the Justice Department’s formidable weight behind lawsuits challenging Trump’s electoral
defeat and raised multiple ways the department could support or advance his unsupported
allegations of fraud.?®? According to Donoghue, Trump discussed claims of fraud in counting the
ballots in Fulton County, Georgia. Donoghue testified:

I told the president myself that several times, in several
conversations, that these allegations about ballots being smuggled
in a suitcase and run through the machines several times, it was not
true.”83

Nonetheless, Trump continued to pressure the Justice Department to support his
position.?%* These efforts accelerated through late December. Rosen testified, “between December
23rd and January 3rd, the president either called me or met with me virtually every day.”?*> On
December 27, Donoghue had a lengthy conversation with Trump.?®¢ Donoghue said Trump
“wanted to talk a great deal about Georgia, the State Farm Arena video which he believed for

various reasons was as he said it—fraud staring you right in the face,” but the allegations were not

credible.?’’

282 Here’s every word from the fifth Jan. 6 committee hearing on its investigation, NPR (June 23, 2022),
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Describing the totality of the conversation, Donoghue testified:
The December 27th conversation was in my mind an escalation of
the earlier conversations... As we got later in the month of
December, the president’s entreaties became more urgent. He
became more adamant that we weren’t doing our job.?8
According to Donoghue’s contemporaneous handwritten notes and testimony, Trump asked him
directly for the Department of Justice to “just say that the election was corrupt and leave the rest
to [Trump] and the Republican congressmen.”?%° Trump was apparently asking for Donoghue to
lie publicly, despite Donoghue telling Trump that the theories of fraud were not true.?*°
Trump’s allies and lawyers sought to persuade the Justice Department to align itself against
certification of the election.?®! They pushed a dizzying array of conspiracy theories, evidently
including the wild claim that an Italian aerospace engineer had worked with the Central
Intelligence Agency (CIA) to switch tallies in voting machines via satellite.?? (See Box 5
describing the “Italygate” conspiracy theory.) Meadows pursued these efforts by sending Rosen
emails alleging election fraud without any evidence;?*> Rosen and Donoghue reviewed these

emails and found them to be “pure insanity” and “patently absurd,” according to Donoghue’s

testimony.?%*
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Box S: Italygate

As explained in a June 15, 2021 Washington Post article, the basic premise of this conspiracy
theory promoted by Trump’s team is that “people connected to the Italian defense firm Leonardo
used satellites to change the votes cast in the 2020 election from Trump to Biden.”**> An
individual named Bradley Johnson, claiming to be a retired CIA officer, recorded and posted a
video in December 2020 advancing a version of the claim.?%¢

As explained during a June 21, 2022 January 6 Committee hearing, Rep. Scott Perry texted
Chief of Staff Mark Meadows a link to that video.?”” Former Acting Attorney General Rosen
testified that Meadows emailed him the video and then called him and asked him to meet with
Johnson and Giuliani.?*® Rosen responded to Meadows telling him “if [Johnson] has real
evidence which this video doesn’t show, he can walk into an FBI field office anywhere in the
United States.”?® When Rosen did not agree to meet with Johnson and Giuliani himself, the
request to investigate was reportedly passed on to the Department of Defense.*® Acting
Secretary of Defense Christopher Miller called a defense official in Italy at the White House’s
request to look into the matter.

Trump did not relent in pressuring Rosen and Donoghue, but by late December 2020, none
of his appointees to fill the attorney general, acting attorney general, or acting deputy attorney
general roles had yielded in the nearly two months since Election Day. Trump and members of his
inner circle sought to identify and potentially elevate others who would support their agenda of
working to overturn the election from within the Justice Department.

On December 28, Jeffrey Clark, the acting head of the Civil Division and head of the
Environment and Natural Resources Division at the Justice Department, emailed Acting Attorney

General Rosen and Acting Deputy Attorney General Donoghue a draft letter to Georgia officials.
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The letter claimed that the department had discovered “significant concerns” bearing on the state’s
election results. Sending such a letter is one of the actions Rosen testified Trump had suggested in
their December 15 meeting.>*! Clark’s draft letter, if sent, would have recommended that the
Georgia General Assembly convene a special session to “deliberate on the matter” and consider

302 The clear implication of the letter was that

sending an alternate slate of electors to Congress.
Georgia lawmakers should nullify Biden’s win—and would have federal backing to do so.
Clark’s alleged collaborator in drafting the letter was attorney Ken Klukowski, a lawyer
who had just joined the Justice Department on December 15, 20203% (the day after the Electoral
College met). According to Rep. Liz Cheney, vice chair of the January 6 Committee, Klukowski
worked under Clark, and they cooperated to draft the letter to Georgia officials.>** Vice Chair
Cheney noted that the draft contained “text...similar to what we have seen from John Eastman and
Rudy Giuliani, both of whom were coordinating with President Trump to overturn the 2020
election” indicating that they were all working together.’> Based on an email obtained by the
January 6 Committee, Cheney stated that, “Mr. Klukowski was simultaneously working with
Jeffrey Clark to draft the proposed letter to Georgia officials to overturn their certified election and
2306

working with Dr. Eastman to help pressure the vice president to overturn the election.

However, it should be noted that Klukowski has since disavowed any support of Eastman’s plan
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and disputed the implication that he co-authored the letter to Georgia officials, stating that he
merely built out an outline and supplied legal citations “at the direction of [his] then-boss,”
Clark.?

Regardless of the nature of Klukowski’s involvement, it was clear that Clark was willing
to champion Trump’s agenda to use the Justice Department to challenge the election results. Trump
had been introduced to Clark by Rep. Scott Perry of Pennsylvania (whose phone has since been
seized by federal authorities).>®® Giuliani testified in a congressional deposition that he
recommended Clark be given election-related responsibilities within the Justice Department.>*® He
specifically said: “[S]omebody should be put in charge of the Justice Department who isn’t
frightened of what’s going to be done to their reputation.”!°

On December 22, 2020, Rep. Perry, who had met with Trump in the Oval Office the
previous day about unsubstantiated claims of voter fraud, went back to the White House and
brought Clark with him.?!! Unbeknownst to Rosen and Donoghue, Trump and Clark spoke several

times between late December to early January.3!?

That happened despite Clark agreeing not to
meet with Trump after Rosen, Cipollone, and Deputy White House Counsel Patrick Philbin

admonished him for violating policy limiting who at the department can have contact with the

307 Response of Ken Klukowski to January 6 Committee Hearing of June 23, 2022 (accessed Aug. 24, 2022),
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