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Additional Description/Analysis

Issue Detail: This audit was conducted in accordance with the Sacramento City Code, Chapter 2.22
Office of Public Safety Accountability duties and responsibilities, OPSA oversight practitioners
performed this external audit of the Sacramento Police Department’s misconduct complaint cases
that encompass the allegation of ‘Improper Search and Seizure’.

Policy Considerations: The Office of Public Safety Accountability’s presentation of the Audit of the
Sacramento Police Department (SPD): Misconduct Complaint Cases - Improper Search and Seizure
is consistent with the Mayor and the City Council’s intent to have an independent entity with broad
oversight powers evaluating the overall quality of performance by public safety employees and the
authority to encourage systemic change.
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Economic Impacts: None.

Environmental Considerations: None.

Sustainability: None.

Commission/Committee Action: Not applicable.

Rationale for Recommendation: This report includes ten findings and makes nineteen
recommendations regarding the administrative and operational functions of the Sacramento Police

Department.

Financial Considerations: The costs associated in performing this audit were funded from the
FY2022/2023 Office of Public Safety Accountability budget.

Local Business Enterprise (LBE): No goods or services are being purchased as a result of this
report.
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Introduction

The mission of the Office of Public Safety Accountability (OPSA) is to enhance relationships between the
City of Sacramento’s public safety employees and the community they protect and serve. Under the
direction, control, and supervision of the City of Sacramento Mayor and City Council, OPSA has broad
oversight authority of the Sacramento Police Department (SPD) and the Sacramento Fire Department
(SFD). Established in 1999 by the City of Sacramento Mayor and City Council, OPSA is charged with
independently accepting, tracking, monitoring, and reviewing misconduct complaint investigations.
OPSA also tracks and monitors critical incident investigations involving public safety personnel. The role
of OPSA oversight practitioners was expanded in 2020 by the City of Sacramento Mayor and City Council
establishing an Inspector General (1G) position within OPSA to independently investigate officer involved
shootings and use-of-force incidents.

The current climate of policing in the United States (U.S.) demand the institutionalization of police
reform efforts combating systemic racism, excessive uses of force, unreasonable stops and searches,
and the lack of police accountability. Independent oversight of police organizations is a necessary
ingredient of police reform.

OPSA adds an independent layer of oversight review to SPD and SFD misconduct complaint cases and
critical incident investigations. OPSA’s primary responsibility is to ensure that the investigation of
misconduct complaint cases and critical incident investigations are conducted timely, thoroughly, and
fairly. OPSA’s broad oversight authority includes evaluating the overall quality of performance of public
safety employees as well as encouraging systematic change to improve it.

Background

The frequency of high-profile police killings of minorities across the country in recent years has led to
unprecedented levels of public scrutiny regarding police operations and the need to hold officers
accountable. With racial justice at the forefront, the number of police oversight agencies has expanded
around the country. Currently, there are more than 160 police oversight agencies in the U.S., distinctly
different from a total of seven oversight agencies in existence in 1975. Recognizing the need for a higher
level of accountability to the public and responding directly to demands to “defund” the police, the
Sacramento City Council directed its OPSA Director to deploy the newly created Inspector General, and
its staff, to provide review and oversight of all police practices on its behalf.

Oversight agencies throughout the U.S. have experienced challenges fulfilling their mission and meeting
set objectives due to the police, police unions, and other interest groups who have worked to
successfully block oversight practitioners from performing their job duties and responsibilities. Oversight
practitioners are undermined consistently by law enforcement. Police personnel as well as police unions
contend that oversight practitioners are ill-equipped to judge police officers because they lack the
expertise and experience of trained law enforcement professionals. OPSA oversight practitioners dispel
this notion by encompassing law enforcement professionals with extensive knowledge, expertise, and
experience in the profession, but resistance remains.
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Under the direction, control and supervision of the City Council, the Director of the Office of Public
Safety Accountability shall have the following authority and responsibility as related to the Sacramento
Police Department and Sacramento Fire Department:

A. Audit all citizen complaint investigations of the police department and fire department, as the
director deems necessary;

B. Monitor all citizen complaint investigations conducted by the police department and fire
department;

C. Request the police department and fire department perform further investigation in those
citizen complaint cases that require additional investigation as determined by the director;

D. Receive all documents, reports, or any other item necessary to monitor or audit a complaint
investigation;

E. Assist the city council, or any duly appointed committee of the council, in performing its
investigative functions under section 34 of the charter;?!

F. As needed, request the city council, or any duly appointed committee of the council, to issue
subpoenas as provided in section 34 of the charter. The city council may, by resolution, establish
the procedures for the request, issuance, and service of those subpoenas;

G. Perform such other inquiries and investigations as prescribed by council resolution;

H. Accept and document complaints directly from citizens as an alternative procedure for citizen
complaints concerning public safety personnel, using a complaint form distinct from that used
by the police department or fire department. All such complaints shall be promptly forwarded
to the respective public safety department for investigation;

I. Provide complainants with timely updates on the status of investigations, excluding disclosure
of any information that is confidential or legally protected;

J. Explain how the complaint process works to all complainants;

K. Monitor or independently investigate any other matter as directed by the city council
pursuant to section 34 of the charter;

L. Serve in a public information capacity, including providing public information, excluding
disclosure of any information that is confidential or legally protected, on pending investigations
as directed by the city council; and making presentations in community forums; and

M. Respond to critical incidents involving police or fire personnel and provide a report to city
council regarding the details and concerns of those incidents.?

! Pursuant to Sacramento City Charter Section 34
2 OPSA general responsibilities outlined in City Council Report #2016-01504, November 29, 2016
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In May of 2022, concerns emerged during the review of misconduct complaint cases.® OPSA oversight
practitioners discovered an initial pattern of Fourth Amendment violations of Sacramento community
members, specifically Black and Latino community members, during police-citizen interactions. From the
evaluation of the initial pattern, apparent issues with improper search and seizure demonstrate a lack of
understanding of what officers learn from training on the law and the actual application of that training
in the field. With such a limited amount of information, oversight practitioners could not make a
conclusive determination of whether a systemic problem within the police department existed.
Therefore, a determination was made that an external audit would be conducted to obtain a conclusive
finding of whether there is a systemic problem or only isolated incidents were discovered. The external
audit consisted of all misconduct complaint cases encompassing the allegation of improper search and
seizure over the course of a two-year period, from June of 2020 to June of 2022.

Objective

The objective of this audit was to determine whether there is a systemic problem in the Sacramento
Police Department (SPD) regarding officers engaging in pattern or practice of unreasonable stops,
searches, and seizures that violate the Fourth Amendment rights of Sacramento community members,
specifically Black and Latino community members, during police-citizen interactions. If the audit deemed
any conduct to be unlawful policing, an evaluation of organizational practices contributing to the
unlawful conduct would be performed.

Scope

This audit included a review of 109 misconduct complaint cases only for the period June 1, 2020,
through June 30, 2022. Case information beyond this period was reviewed as deemed necessary to fulfill
the objectives of the audit.

Methodology
To achieve the audit objective, OPSA performed the following:

] Reviewed 109 misconduct complaint case files with the allegation of improper search and
seizure (e.g., officer, complainant, witness statements, investigative summaries,
offense/incident reports, interview transcripts, dispatch call sheet logs, police radio transmission
audio, observation reports, emails);

] Reviewed body worn camera (BWC) footage and dash cam footage relevant to completed
misconduct complaint cases;

= Reviewed SPD General Orders, Reference Materials (RMs), Training and Education materials,
City of Sacramento City Ordinances, and City of Sacramento City Code;

= Reviewed California Penal Code, U.S. Constitution, U.S. Supreme Court legal decisions, and
applicable laws;

] Researched national best practices and reviewed numerous major city police organizations’
policies and procedures; and

3 A misconduct complaint case is the investigation of an internal or external complaint filed citing allegation(s) of misconduct
against any department employee involving a violation of any law, rule, regulation, policy, or other improper job performance.
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L] Reviewed relevant materials from the National Policing Institute (NPI), the Police Executive
Research Forum (PERF), International Association Chiefs of Police (IACP), U.S. Department of
Justice Office of Community Oriented Policing Services (COPS Office), and Department of Justice
(DOJ)’s Civil Rights Division — Special Litigation Section.

In accordance with the Sacramento City Code, Chapter 2.22 Office of Public Safety Accountability duties
and responsibilities, OPSA oversight practitioners performed this external audit of the Sacramento
Police Department’s misconduct complaint cases that encompass the allegation of ‘Improper Search and
Seizure’. This audit evaluated misconduct complaint cases from June 1, 2020, through June of 2022. In
addition, OPSA began reviewing all incoming cases encompassing an allegation of misconduct for
improper search and seizure as of August of 2022.
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Fourth Amendment Rules

Ll The Fourth Amendment of the United States Constitution prohibits the government from
performing unreasonable searches and seizures on citizens.

"The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no warrants shall issue,
but upon probable cause, supported by oath or affirmation, and particularly describing
the place to be searched, and the persons or things to be seized” *

L] This means the arrests, searches, and detainments of citizens cannot be unreasonable.
*  Anarrest of a person is reasonable if it is supported by an arrest warrant or by probable cause.’

] In California, probable cause exists when the facts known to the arresting officer at the time of
arrest, would lead an objectively reasonable officer to believe that the person arrested has
committed the crime in which they are being arrested for.®

=  Adetainment or investigatory stop is reasonable if the officer has “reasonable suspicion” some
criminal activity is occurring, and the person being detained is/was/or about to be involved in
that criminal activity in some capacity.’

] Police officers are permitted to perform warrantless pat down searches on people they detain, if
they reasonably believe that the person being patted down is presently armed and dangerous.®

] During traffic stops, police officers have the power as a matter of course to order drivers and
passengers out of their vehicles.® However, a mere traffic violation does not grant officers the
right to perform pat-down searches.'® Even during a traffic stop officers still must reasonably
believe that the person they are patting down is armed or dangerous.!

= Although certain amounts of cannabis are legal to possess and consume in California, it is still
illegal to drive or operate a vehicle under the influence of cannabis or with open containers of
cannabis in the vehicle. If a police officer smells or observes cannabis cigarettes or loose
cannabis in a car, they have the power to pat down all the occupants in the vehicle and search
the entire vehicle to ensure the statutory requirements of the law are being upheld.?

4 U.S. Constitution, Amend. 4

5 Kaupp v. Texas, 538 US 626 (2003)

6 people v. Souza, 9 Cal.4th 224 885 (1994)

7 Terry v. Ohio 392 US 1 (1968)

8 Terry v. Ohio 392 US 1 (1968)

8 Pennsylvania v. Mimms, 434 U.S. 106 (1977), Maryland v. Wilson, 519 U.S. 408, (1997)

10 people v. Superior Court (Simon) 7Cal.3d 186, 206 (1972), People v. Superior Court (Kiefer)3 Cal.3d 807, 830 (1970) People v.
Lawler 9 Cal.3d 156, 161(1973)

11 Arizona v. Johnson, 555 U.S. 323 (2009)

12 people v Fews,27 Cal.App.5th 553 (2018)
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Audit Overview

OPSA performed an external audit of SPD completed misconduct complaint cases that encompassed
allegations of improper search and seizure from June 1, 2020, through June 30, 2022. The case list for
the audit included one duplicate case as well as three cases that were not able to be reviewed due to
the lack of pertinent information missing from the case file. Although complaints were filed in these
three cases, SPD was unable to obtain the necessary information to conduct a full investigation of the
allegations. As a result, SPD closed two of these complaints with a disposition of unfounded and the
other complaint was closed with a disposition of not sustained.

A total of 109 misconduct complaint cases met the audit criteria for the two-year period and were
reviewed for the audit. As depicted in Chart 1 below, 86 of the 109 completed misconduct complaint
cases received a disposition of UNFOUNDED from SPD. SPD defines the disposition of unfounded as the
investigation clearly established that the alleged act did not occur, or the identified employee was not
involved. This also included frivolous complaints, which are found to be totally and completely without
merit, or those for the sole purpose of harassing an employee. Sustained, Not Sustained, and
Exonerated are the other three dispositions in which allegations of misconduct can receive. SPD defines
the disposition of sustained as when sufficient evidence supports the allegation against the employee(s).
SPD defines the disposition of not sustained as when sufficient evidence does not exist to clearly prove
or disprove the allegation. SPD defines the disposition of exonerated as the investigation clearly
established that the alleged act occurred and was justified. 3

Chart 1: SPD Case Dispositions
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Chart 1 shows that 17 of the 109 misconduct complaint cases reviewed for this audit were SUSTAINED by
SPD and referred to Police Command Staff for disciplinary action against employees.

Dispositions

Each allegation of misconduct shall receive one of the following dispositions:

13 sacramento Police Department Internal Affairs Investigations Manual 220.01 Disposition of Complaints
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SUSTAINED: Sufficient evidence supports the allegation against the employee(s).

NOT SUSTAINED: Sufficient evidence does not exist to clearly prove or disprove the allegation.

EXONERATED: The investigation clearly established that the alleged act occurred and was
justified.

UNFOUNDED: The investigation clearly established that the alleged act did not occur, or the

identified employee was not involved. This also includes frivolous complaints,
which are found to be totally and completely without merit, or those for the
sole purpose of harassing an employee.

Case Disposition Comparison

During initial review of completed misconduct complaint cases, there have been instances when SPD
changed their initial disposition of unfounded to sustained after detailed discussions with OPSA. OPSA
has also experienced instances in which SPD agreed with OPSA that the disposition should be changed
to sustained but the disposition was unable to be changed due to issues with the timing of the case
completion.

SPD and OPSA disagreed on the disposition of several completed misconduct complaint cases in this
audit regarding Fourth Amendment Violations. The differences between OPSA and SPD completed
misconduct complaint case dispositions are illustrated below in Chart 2. OPSA determined that 35% of
the 109 completed misconduct complaint cases contained Fourth Amendment violations. SPD
determined that only 16% of the 109 completed misconduct complaint cases contained Fourth
Amendment violations. Pursuant to this audit, OPSA also discovered additional Fourth Amendment
violations that were not discovered during the initial review of the completed misconduct complaint
cases.

The largest proportion of completed misconduct complaint cases with sustainable Fourth Amendment
violations arose from improper searches and seizures related to cell phones, unlawful detention during
traffic stops, unlawful pat downs, and unlawful warrantless residential searches. These cases consisted
of multiple Fourth Amendment violations. In each case, the evaluation of whether the officer’s conduct
violated the Fourth Amendment was based on published Fourth Amendment decisions by the United
States Supreme Court that existed at the time of the incident. Other applicable California state court
decisions, California State law, and the SPD Search and Seizure Manual was also utilized in the
evaluation of each completed misconduct complaint case.
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Chart 2: OPSA vs. SPD Fourth Amendment Violations

No Violation M Sustained Violation No Violation M Sustained Violation

Chart 2 compares OPSA and SPD findings regarding Fourth Amendment violations for the completed
misconduct complaint cases reviewed for this audit. OPSA determined that 38 of the total completed
misconduct complaint cases reviewed contained Fourth Amendment violations. Contrastingly, SPD
determined that 17 of the total completed misconduct complaint cases reviewed contained Fourth
Amendment violations.
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In Charts 3,4, and 5 below, challenges were experienced categorizing the information due to more than
one Fourth Amendment violation being discovered in multiple misconduct complaint cases.

Chart 3: SPD Sustained Cases

Destruction of Evidence
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No Probable Cause
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Probation Search

Probation Search - Business
Probation Waiver Search - Residential
Probation Waiver Search - Residential, Vehicle
Unlawful Detention

Unlawful Detention - Subject Stops
Unlawful Detention - Tow Procedures
Unlawful Detention - Traffic Stop
Unlawful Pat-Down / Search

Unlawful Vehicle Search

Warrantless Cell Phone Search
Warrantless Residential Search
Welfare Check

P

Number of Sustained Cases

Chart 3 illustrates the breakdown of the types of Fourth Amendment violations in the 17 completed
misconduct complaint cases.
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Chart 4: OPSA Sustained Cases
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Chart 4 illustrates the breakdown of the types of Fourth Amendment violations in the 38 completed
misconduct complaint cases.
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Chart 5: SPD vs. OPSA Sustained Cases
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Chart 5 depicts the differences between SPD and OPSA’s breakdown of the types of Fourth Amendment
violations for completed misconduct complaint cases.
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Audit Findings
Finding 1: SPD Does Not Have a Current, Stand-Alone Policy
Regarding the Fourth Amendment and Includes Search and Seizure.

The Fourth Amendment is implicated in just about every interaction between police officers and
citizens. In addition, a violation of the Fourth Amendment was alleged in 109 misconduct complaint
cases in two years. Therefore, SPD should have a search and seizure policy that clearly lays out the
responsibility of the responding officers and the fundamental legal standards of detaining and searching
a citizen.

SPD has a search and seizure manual. However, this manual is from 2007, and only generically describes
search and seizure issues. It is unclear how SPD distinguishes a manual from a policy. This is significant
because the United States Supreme Court, federal district court, and California state courts have issued
several significant decisions pertaining to the Fourth Amendment since 2007.%* SPD should either
update this 16-year-old manual or create a completely new, stand-alone policy that describes the
specific instances of search and seizure issues that officers face daily. It would be beneficial for SPD to
create a policy that addresses cell phone searches for arrestees and bystanders, the manner and scope
of probation searches, the technical aspect of investigatory stops, and consent searches versus show of
force.

Recommendations

e SPD should update its search and seizure manual from 2007.

e SPD should draft a clear and detailed stand-alone Fourth Amendment policy that includes
such things as cell phone searches, probations searches, investigatory stops, and consent
searches.

e A sample policy from the San Francisco Police Department and Baltimore Police Department
can be found in Appendix A.

14 The below cases were decided after 2007 and have significant Fourth Amendment implications:

Arizona v. Gant, 556 U.S. 332 (2009)

Arizona v. Johnson, 555 U.S. 323 (2009)

Glik v. Cunniffe, 655 F.3d 78 (1st Cir. 2011)

United States v. Jones 565 U.S. 400 (2012)

Riley v. California, 573 U.S. 373 (2014)

Rodriguez v. United States, 575 U.S. 348 (2015)

Carpenter v. United States, 585 U.S. ___, [138 S. Ct. 2206] (2018)
People v Fews, 27 Cal.App.5th 553 (2018)

U.S. v. Landeros. 913 F.3d 862 (9th Cir. 2019)

Caniglia v. Strom, 593 U.S. ___, [141 S. Ct. 1596] (2021)
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Finding 2: Automatic Pat Downs of Citizens are in Direct Conflict
with the 1968 United States Supreme Court Decision,
Terry v. Ohiol5.

Unlawful pat down searches occurred in a substantial number of the sustained cases reviewed. For
officers to conduct a pat down or stop and frisk of a citizen, the Fourth Amendment requires the officer
to be able to articulate that the citizen is armed or dangerous.

From the review of body worn camera footage associated with the misconduct complaint cases, there
were instances in which police officers assigned to the Gang Enforcement Team stated, "l pat everyone
down" or demonstrated a pattern of conducting pat downs as an automatic police practice when
officers encounter a citizen. In addition, the police reports associated with these searches rarely
articulated what was dangerous about the citizen that necessitated a pat down. Since there is nothing in
their reports to indicate that the officers do not perceive the citizen to be armed or dangerous, these
automatic pat downs can be viewed as being per se unlawful according to the established law of Terry v.
Ohio.

Example One
SPD Gang Enforcement officers pulled over a citizen for going 47-mph in a 40-mph zone. In viewing the

body worn camera footage, the citizen was not an apparent threat to the officers. The citizen was
apologetic for speeding, non-aggressive, calm, and respectful in his interaction with police officers.
Although the driver was compliant, the officer decided to order the citizen out of the vehicle, conduct a
pat down search of his body, and ordered him to sit on the hood of their car. There was no report and no
articulation of what made the officer believe the driver was currently armed and dangerous.

In 1977, the United States Supreme Court ruled in a decision entitled Pennsylvania v. Mimms*¢ that
officers have the ability to order citizens out of their vehicle based on officer safety reasons as a matter
of course. However, this power does not automatically extend to conducting pat down searches on
citizens once they have been ordered out of their vehicles. Even during a routine traffic stop, officers
must still be able to articulate the reasons why they suspect that the person being patted down is armed
or dangerous. Otherwise, pat down searches based solely on routine traffic violations without required
justification violate the Fourth Amendment.

Recommendations

e SPD should require officers to articulate in their reports why they stopped a citizen and/or
why they felt the need to pat down the person.

e SPD should establish a clear detailed policy on pat downs, investigatory stops, and
investigative detentions. A sample policy from the San Francisco Police Department can be
found in Appendix B.

e SPD should provide training to new recruits and police officers on investigatory stops, pat
downs, reasonable suspicion, and Fourth Amendment fundamentals, in accordance with the
newly issued policy.

15 Terry v. Ohio, 392 U.S. 1 (1968)
16 pennsylvania v. Mimms, 434 U.S. 106 (1977)
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Finding 3: SPD Officers Improperly Searched or Seized Citizens Cell
Phones in Direct Violation of State and Federal Laws.

The Supreme Court established in Riley v. California®” that warrantless searches of an arrestee's cell
phone are unconstitutional. Searching the cell phone of a probationer without specific language in the
probation waiver agreement allowing officers to search is also a Fourth Amendment violation.®

Example Two
In one case, police officers towed a citizen's vehicle for his failure to consent to a cell phone search.

Federal courts have held that individuals have a right to record police officers in the performance of
their public duties if the police activity is in public and the individual has the right to be there.'® SPD
officers searched a citizen’s cell phone without a warrant and threatened a detainee with jail time for
failing to allow the officers to search their cell phone. There were multiple cases reviewed in which SPD
officers forcibly seized cell phones from bystanders who were recording officers in public.

Example Three
In one case, an elderly woman was outside recording several officers while they arrested her son.

Her demeanor was calm, and she was on the sidewalk away from the officers who were on
the street. Without speaking to her or obtaining her consent, one officer grabbed her while another
officer twisted her arm until she lost control of her phone. The officers then seized the cell phone.

Recommendation
e SPD should develop a clearly defined policy outlining procedures for the search and seizure of
cell phones. A sample policy from the San Francisco Police Department and Baltimore Police
Department can be found in Appendix E.

17 Riley v. California, 573 U.S. 373 (2014)

18 United States v. Lara, 815 F. 3d 605 (9t Cir. 2016)

19 The below cases recognized the First Amendment right to record the police and/or other public officials by the U.S. Courts of Appeals.
Gilk v. Cunniffe, 655 F. 3d 78, 85 (1°t Cir. 2011)

ACLU v. Alvarez, 679 F. 3d 583, 595 (7 Cir. 2012)

Fordyce v. City of Seattle, 55 F. 3d 436, 438 (9% Cir. 1995)

Smith v. City of Cumming, 212 F. 3d 1332-1333 (11 Cir. 2000)
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External Audit: SPD Misconduct Complaint Cases — Improper Search and Seizure

Finding 4: Rights of Non-Probation Citizens were Violated During
Probation Waiver Searches.

The Fourth Amendment protects citizens against unreasonable searches and seizures. However, when
citizens are granted probation, they generally agree to waive their Fourth Amendment right. When a
citizen is on probation and signs this waiver, they consent to warrantless searches by law enforcement
officers of their homes and vehicles.

Although probationers sign over their Fourth Amendment rights, citizens who are not on probation still
have a constitutional right against unreasonable searches and seizures. In some cases, police officers are
allowed to conduct warrantless searches on citizens who are not on probation. For example, if a citizen
is in a vehicle with a probationer or seen hanging out with the probationer. However, issues generally
surface in the context of the home due to officers searching an entire house and bedrooms that are not
controlled or occupied by the probationer rather than limiting the search to the probationer’s bedroom
and common areas. There were multiple cases where officers conducted a probation search of every
room in a house or apartment, even those rooms that the probationer did not occupy or control.

Example Four
In one case, officers conducted a probation search on a car belonging to a citizen that was not on

probation. The probationer was not in the vehicle and was not seen driving the vehicle.

Example Five
In one case, officers searched and detained everyone at a local business establishment.

The officers detained the employees and customers for over an hour and further detained
them even after it was clear that the customers and employees were not a part of any wrongdoing.

There were cases involving warrantless searches being conducted despite the fact that substantial
opportunity and time existed to request a search warrant. Instead, the officers relied solely on a
citizen’s probation waiver to conduct the search. The SPD manual does speak to conducting probation
searches. However, the manual excludes any reference to the limitations that apply when conducting
probation searches.

Recommendations
e SPD should develop a clear policy defining the rules and procedures for conducting probation
searches. See Appendix A.
e SPD should implement continuous education and training for legal updates, probation search
waivers, implicit bias, and community-oriented policing.
e SPD should train officers to obtain search warrants whenever feasible and not rely so heavily
on search waivers.
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External Audit: SPD Misconduct Complaint Cases — Improper Search and Seizure

Finding 5: Inconsistent Vehicle Tow Procedures.

This issue is significant enough to warrant a finding in this audit due to concerns with the unlawful
detainment of citizens when police officers are towing citizens’ vehicles. There have been cases when
citizens are allowed to obtain their personal property from their vehicles and leave the scene. In other
cases, citizens were prohibited from obtaining their personal property from their vehicle and were not
permitted to leave until after the tow truck left the scene with the vehicle. Whether the detainment is in
violation of policy appears to be dependent upon which supervisor reviews the case.

Recommendation
e SPD should establish a clear policy outlining towing procedures as well as procedures for
releasing personal property from their respective vehicles and releasing citizens from police
custody when their vehicles are being towed.

Finding 6: SPD Does Not Have a Policy Regarding Handcuffing Minor
Children.

Although this issue appeared in just one case, it is significant enough to warrant a finding in this audit.
SPD should have a policy regarding the handcuffing of minor children.

Example Six
The incident involves a ten-year-old African American female child who was scared and crying in her

pajamas after being handcuffed and reprimanded by an SPD officer. The female child turned off the
lights inside her home and failed to open the door fast enough for the officer. The female child was
clearly not a threat to officers but was still handcuffed immediately upon opening the door of her home.
Although the child in this case was not handcuffed for a long period of time, this incident was obviously
traumatic to the child and will certainly shape her view of police officers in the future. A policy outlining
procedures in dealing with minor children would be beneficial to officers and lead to less traumatized
children in the future.

Recommendations

e SPD should develop policy specifying handcuffing procedures for minors.2° A sample policy
from the San Jose Police Department Baltimore Police Department can be found in Appendix
F.

e SPD should receive continuous education and training on implicit bias.

20 This recommendation is not referencing juveniles arrested for criminal offenses.
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External Audit: SPD Misconduct Complaint Cases — Improper Search and Seizure

Finding 7: Warrantless Entry into Citizens’ Homes and Conducting
Searches without Sufficient Legal Authority.

In many circumstances, police officers need to gain entry into people’s homes. However, “the physical
entry of the home is the chief evil against which the wording of the Fourth Amendment is directed.”?! As
a result, “warrantless home entry is unreasonable unless it falls within a recognized exception to the
warrant requirement, like exigent circumstances, which includes the need to render emergency aid.” %
Despite the importance of this subject, SPD does not have a policy for warrantless entry into homes.

Police officers are routinely requested to respond to the homes of citizens to check on their general
well-being. For instance, citizens may ask officers to check on the welfare of a family member who they
haven’t heard from in an unusually long time, just in case they are in need of medical assistance but are
incapacitated. For decades, welfare checks were viewed as an exception to the warrant requirement.
Welfare checks were covered under the so-called ‘Community Care Taking Doctrine’ in the State of
California until 2019 when the California Supreme Court abolished it in the decision of People v.
Ovieda.” In that case, the court ruled that police officers cannot make warrantless entries and searches
into a person’s home under the theory of community care taking or under the mere possibility of
exigent circumstances. The court held that officers must perceive actual exigent circumstances before
making a warrantless entry.

The audit found that despite the 2019 decision, SPD officers still make warrantless entry into citizens’
homes. In some cases, SPD officers were observed breaking down doors or physically pushing citizens
aside to conduct these welfare checks. These welfare checks are performed without documentation as
to the actual perceived emergency situation. Additionally, SPD officers continue to perform welfare
checks without any policies or procedures to protect officers or citizens. Numerous complaints have
been filed by citizens alleging that officers damaged their property or were overzealous in conducting
these welfare checks.

In other complaint cases, SPD officers forced entry into citizens’ homes to search for felony suspects.
Police officers searching for criminal suspects is a vital function of policing, but police officers are
prohibited from forcibly entering citizens’ homes in search of suspects without a warrant or exigent
circumstances.

Recommendation

e SPD should develop a policy for conducting welfare checks that encompasses warrantless
entry into citizen’s homes. A sample policy from the Baltimore Police Department can be
found in Appendix B.

21 people v. Ovieda, 7 Cal. 5th 1034, 1041(2019)
22 people v. Ovieda, 7 Cal. 5t 1034, 1038(2019)
23 people v. Ovieda, 7 Cal. 5t 1034 (2019)
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External Audit: SPD Misconduct Complaint Cases — Improper Search and Seizure

Finding 8: SPD Does Not Have a Policy Regarding Officers
Interacting with Citizens Holding a Concealed Carry
Weapon (CCW) license.

Although this issue appeared in just one case, it was significant enough to warrant a finding in this audit.
SPD should have a policy and train officers on properly dealing with citizens who hold a CCW. As more
citizens obtain a CCW, police interactions with CCW holders will become more prevalent. To ensure the
safety of police officers and citizens holding CCWs, SPD must establish clear guidelines and tactically
sound training protocols to mitigate unnecessary uses of force.

Example Seven
During a routine traffic stop for a tinted windows violation, the driver notified the officer that he had a
CCW license and that he was carrying his weapon on his side. The officer immediately took out her
weapon, held the driver at gunpoint in the low ready position, and called for backup. Several officers
responded to the scene and tactically ordered the driver out of his vehicle. The officers took his firearm,
handcuffed him, and sat him on the ground. Throughout the interaction the driver was calm and
cooperative. Several officers remained on scene while the driver’s information was checked and CCW
permit verified. The officers released the driver once they were finished with the records check. Although
this is not a blatant Fourth Amendment violation, a clearly defined policy and effective tactics training for
these interactions would be beneficial to the department.

Recommendation

e SPD should develop a policy for police interactions with citizens who have a CCW license and
carrying their weapon at the time of the interaction.
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External Audit: SPD Misconduct Complaint Cases — Improper Search and Seizure

Finding 9: Stops Based on Minor Traffic Infractions Such as
Improper Window Tint with No Apparent Intention to
Enforce the Vehicle Code or Ticket the Driver Amount to
Pretextual Stops.

More than half of the complaints received during the review period regarding improper search and
seizure stemmed from traffic stops?*. In many instances, the Fourth Amendment is violated when these
"window tint" traffic stops get needlessly prolonged. In a 2015 decision, Rodriguez v. US?, the Supreme
Court ruled that when a traffic violation is the purpose of a stop, the stop “may last no longer than is
necessary to effectuate th[at] purpose”. The traffic stop can become unlawful if it is unnecessarily
prolonged for an unrelated matter that has nothing to do with the purpose of the stop, even if an
officer’s initial traffic stop of the citizen was lawful.

Although pretext stops are not a technical violation of the Fourth Amendment, they are extremely
subjective in their enforcement. If performed without restrictions, pretext stops can deteriorate
relationships within the community between citizens and the police. During this review period, every
complaint regarding the conduct of traffic stops for illegal window tint was filed by a Black or Latino
driver?®,

In most cases, the officers did not investigate or question the driver about the window tint. The window
tint appears to be a pretext to initiate an unrelated investigation that had nothing to do with the
window tint. These interactions are intense and can become needlessly adversarial. Officers question
drivers stopped for window tint violations about their criminal history, specifically asking if the individual
has ever been in jail, arrested, or whether they are on probation or parole even though the citizens were
only being stopped for minor traffic violations. Although asking criminal background questions during a
routine traffic stop is not by themselves unconstitutional, they serve no real purpose, and are irrelevant
to whether the driver violated a vehicle code or traffic law. Furthermore, this criminal background
information is readily available to officers when they run the citizen’s driver’s license information. These
types of exchanges can lead to the perception that the officers are dishonest and attempting to harass
the drivers for improper reasons.

Example Eight
A driver was pulled over for illegal window tint and was observed to be in his employment uniform. The

driver was ordered out of his vehicle, placed in handcuffs, patted down and detained for 15 minutes.
During this traffic stop, the officer conducted an investigation on a completely unrelated criminal matter.
The officer suspected the driver was involved in an unrelated criminal offense in the same area, but the
officer had no physical description of the suspect. The officer did not have any information or evidence
that would lead a reasonable officer to believe that the driver was involved in the criminal activity.
The officer made the driver call his supervisor for an alibi. Even though the supervisor confirmed
the driver’s whereabouts, the officer continued to detain the driver. The officer did not release the driver
until he consented to have his vehicle searched. The search did not yie