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ATTN: Senate Judiciary Committee; Assembly Judiciary Committee 
 
RE: The State Bar of California (Joint Oversight Hearing) + Demand for Reform 
 
Honorable Members of the Judiciary Committees and Staff: 
 
Thank you for your sincere commitment to reforming The State Bar of California. I write to draw 
your attention to one plain and simple fact: leadership of The State Bar of California, as presently 
comprised among Ruben Duran, Leah Wilson, George Cardona, and Ellin Davtyan, deliberately 
misled each of you during the Joint Oversight Hearing. Indeed, things are not what they seem – 
they are far worse than you could have imagined or speculated. Thomas V. Girardi is a symptom 
of a disease, but he was not and is not the disease itself. 
 
1) The State Bar of California Threatened Jay Edelson for Going After Thomas V. Girardi 
 
As Jay Edelson and Ari Scharg confirm during a Lawyers Behaving Badly podcast (“Edelson v. 
Girardi: Collapse of a Titan”) – current staff of The State Bar of California threatened Edelson PC 
for targeting Thomas V. Girardi. Consider the implications of this; it is an acute threat to the public. 
 
https://podcasts.apple.com/us/podcast/edelson-v-girardi-collapse-of-a-
titan/id1654960102?i=1000602422362 
 
2) The State Bar of California is Concealing Material Liability and Federal Claims, Now 
 
The State Bar of California, as structured and controlled by active market participants without 
active state supervision, violates U.S. antitrust laws. N.C. State Bd. of Dental Examiners v. Fed. 
Trade Comm'n, 574 U.S. 494, 135 S. Ct. 1101, 191 L. Ed. 2d 35, 83 U.S.L.W. 4110 (2015). The 
State Bar of California is concealing material state liability from Legislature, much like it 
previously did in purchasing buildings or renovating them with future funds. See Justin S. Beck v. 
Catanzarite Law Corporation, et al. (United States Southern District of California, 3:22-CV-
01616-AGS-DDL). During your hearing, Ruben Duran mentioned his law firm’s recusal from a 
conflict. That conflict involved Best Best & Krieger aiding in defense of alleged conspirators in 
my case against Duran, Davtyan, Morgenstern, State Bar, and State of California. 



3) State Bar Court Must Be Made Available to Members of the Public and Lawyers 
 
The Thomas V. Girardi issue previously, and Kenneth J. Catanzarite issue now, highlight one 
thing: State Bar Court must be made available to the public directly. Office of Chief Trial Counsel 
spent $60 million last year to shuffle papers around. As one former employee quoted (which is 
cited in U.S. District Court proceedings concealed from you), members of the public receive letters 
today feigning investigations or inquiries that never happened. 
 
There is no fear of consequence from corrupt lawyers in California. Your reform must make State 
Bar Court available to the public. This would be a source of significant revenue, and its mere 
potential of actual oversight and accountability would ensure tight-knit relationships between 
private lawyers and staff of The State Bar of California could not prevent discipline proceedings. 
 
https://act.cacommonsense.org/why_legal_reform_is_california_s_most_pressing_issue_and_ho
w_it_affects_you_every_day 
 
4) Office of General Counsel is Unfit to Furnish Oversight of Itself and State Bar Staff 
 
As you’ll find in my exhibits (p. 358) – General Counsel Ellin Davtyan threatened me to destroy 
evidence when Suzanne Grandt accidentally revealed internal collusion among Ruben Duran, Leah 
Wilson, George Cardona, and Carissa Andresen to protect attorney Kenneth J. Catanzarite – an 
attorney that is allegedly bribing staff of The State Bar of California as we speak. 
 
Before that, Robert Retana colluded with Jorge E. Navarette of California Supreme Court to file 
an antitrust petition on my behalf without authority to conceal alleged crimes involving State Bar 
staff in October 2022 (S276939). This conduct is being shared with Public Integrity Section of 
United States Department of Justice Chairman Corey Amundson and the media. 
 
Before that, Suzanne Grandt was promoted in 2017 to her role as Assistant General Counsel of 
The State Bar of California for lying to federal judge William Alsup, who said “Ms. Grandt told 
me something that wasn’t true, and I relied on it.” (Office of General Counsel seeks this “talent”). 
 
It is inappropriate that Office of General Counsel, which also acts as civil defense law firm for 
litigation against The State Bar of California and its staff concealed from you and the public, is 
also “Complaint Review Unit.” It is facially absurd that Office of General Counsel provides 
antitrust determinations for itself after U.S. Supreme Court confirmed that a regulator is “not the 
sovereign.” N.C. State Bd. of Dental Examiners v. Fed. Trade Comm'n, 574 U.S. 494, 135 S. Ct. 
1101, 191 L. Ed. 2d 35, 83 U.S.L.W. 4110 (2015) 
 
5) Attorney Catanzarite is Allegedly Another Girardi, And Staff is Covering it Up Now 
 
Please see the conduct to which I have been subject according to Court of Appeal, U.S. District 
Court, 11th Circuit Court of Appeals, and public records requests attached. This is The State Bar 
of California in practice, today. They are protecting Kenneth J. Catanzarite and engaged in an 
active cover up of his conduct – even as they were testifying before you this week. I allege Mr. 
Catanzarite is bribing Eli David Morgenstern, Senior Trial Counsel, and other staff, today. 



6) Legislature, Not The State Bar of California, Must Enact Remedial Legislation 
 
As Leah Wilson said during the hearing, Girardi’s victims and “Client Security Fund” have severe 
limitations. If someone lost $3,000,000 stolen by Girardi, that individual’s recovery was limited 
to $100,000. Client Security Fund is but a de minimis line item for The State Bar of California. It 
also requires suspension or disbarment first, which means its limitations are under the control and 
very disfunction that bribery and corruption can influence unjustly.  
 
Restoring public trust requires remuneration to those that have been harmed by the past and current 
leadership’s failures. There is no excuse. People would not be harmed but for the failures. If The 
State Bar of California as presently comprised, or previously comprised, had a modicum of respect 
for the public they purport to protect – these issues would not face you today. Legislation must 
include a function to provide neutral forums to people that have been harmed by The State Bar of 
California’s staff and leadership. Such remuneration would be nominal in the scheme of 
California’s budget. 
 
7) I Own/Run “StopCorruptLawyers.com”; I Get Constant Evidence of Current Corruption 
 
You were led to believe that The State Bar of California has changed. I am here to tell you that is 
materially false. I started “StopCorruptLawyers.com” to receive evidence from the public about 
what really happens at The State Bar of California, after experiencing its cover-up of attorney 
Kenneth J. Catanzarite’s conduct. I will present evidence to your committees in the future: The 
State Bar of California cannot be trusted, because things are no better now than they were before. 
 
CLOSING 
 
For the foregoing reasons, I humbly request the opportunity to testify before your committees in 
future hearings concerning The State Bar of California. I humbly request the opportunity to rebut 
testimony of The State Bar of California’s leadership: Ruben Duran, Leah Wilson, George 
Cardona, and Ellin Davtyan.  
 
To make this letter extremely practical, in addition to my request to provide testimony, I request 
the opportunity to work with legislative counsel on any new bills for reforming The State Bar of 
California. Such reform cannot rely upon their feedback. It must rely upon feedback of the public 
that has been unduly harmed by its protectionist, corrupt behavior. I am duly suited to provide this 
feedback, concretely. 
 
Very Respectfully, 
 
 
Justin S. Beck 
Member of the Public 
760-449-2509 
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Showing Abuse

Beck v. Superior Court of California, County of Orange 
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Justin S. Beck 
3501 Roselle St.,  
Oceanside, CA 92056 
760-449-2509
justintimesd@gmail.com
In Propria Persona 

IN THE SUPERIOR COURT OF CALIFORNIA 

COUNTY OF ORANGE 

_____________________________________ 
JUSTIN S. BECK,  

Plaintiff, 

vs. 

KENNETH J. CATANZARITE, ESQ., an 
individual; CATANZARITE LAW 
CORPORATION, a California corporation; 
MOBILE FARMING SYSTEMS, INC., a 
California corporation; BRANDON 
WOODWARD, ESQ., an individual; TIM 
JAMES O’KEEFE, an individual; RICHARD 
FRANCIS O’CONNOR, JR., an individual; 
AMY JEANETTE COOPER, an individual; 
CLIFF HIGGERSON, an individual; TONY 
SCUDDER, an individual; JAMES DUFFY, an 
individual; MOHAMMED ZAKHIREH, an 
individual; TGAP HOLDINGS, LLC, a Nevada 
limited liability corporation; AROHA 
HOLDINGS, INC., a California corporation; 
THE STATE OF CALIFORNIA, a public 
entity; THE STATE BAR OF CALIFORNIA, a 
public entity; RUBEN DURAN, an individual; 
SUZANNE GRANDT, an individual; ELI 
DAVID MORGENSTERN, an individual; 
NICOLE MARIE CATANZARITE 
WOODWARD, an individual; 

Defendants, 

_____________________________________ 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No.:  30-2020-01145998-CU-BT-CJC 

Judge:        Hon. Randall J. Sherman 

OMNIBUS OPPOSITION TO MOTIONS 
TO COMPEL; MEMORANDUM OF 
POINTS AND AUTHORITIES; 
OBJECTION TO SANCTIONS; 
DECLARATION OF JUSTIN S. BECK 

Filed concurrently with: 

    Memorandum of Points and Authorities 

    Exhibits 

    Request for Judicial Notice [ROA #998] 

Department:    CX105 

Hearing Date:  May 5, 2023 

Hearing Time: 10:00AM 

Action Filed:    May 26, 2020 

Trial Date:        None Set 

Electronically Filed by Superior Court of California, County of Orange, 04/21/2023 12:39:00 PM. 
30-2020-01145998-CU-BT-CXC - ROA # 1019 - DAVID H. YAMASAKI, Clerk of the Court By O. Lopez, Deputy Clerk.

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 002
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MEMORANDUM OF POINTS AND AUTHORITIES.................................................................1-13 

I.  INTRODUCTION......................................................................................................................1 

II.  STATEMENT OF FACTS.....................................................................................................2-7 

III. ARGUMENT.........................................................................................................................7-12 

 A. Governing Law Precedes and Supersedes Motions to Compel from Conflicted Parties 

  1. California Rules of Professional Conduct 1.7 Bars Catanzarite’s Appearance 

  2. California Rules of Professional Conduct 1.9 Bars Conflicted Discovery Production 

  3. Court’s Inherent Powers to Disqualify Catanzarite, Deny Motions to Compel 

 B. Catanzarite’s Purported Harm to Attorneys’ Due Process Rights 

IV. CONCLUSION.........................................................................................................................12 
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I.  INTRODUCTION 

 Kenneth J. Catanzarite and Catanzarite Law Corporation – as attorneys for Defendants Kenneth 

Catanzarite, Catanzarite Law Corporation, Brandon Woodward, Tim James O’Keefe, Amy Jeanette 

Cooper, Cliff Higgerson, Mohammed Zakhireh, Richard Francis O’Connor, Jr., James Duffy, Tony 

Scudder, Aroha Holdings, Inc., TGAP Holdings, LLC, Nicole Marie Catanzarite Woodward and 

Defendant/Cross-Complainant Mobile Farming Systems, Inc. (together the “Conflicted Parties”) – have 

an illegal and prejudicial unity of interests in this case with parties they are suing, tolling claims against, 

or representing at various times in this case and related cases as set forth within the statement of facts 

and declaration of Beck (“Decl.”). Conflicted Parties seek to compel Beck’s production of: Request for 

Production of Documents (Set One); Request for Production of Documents (Set Two); Special 

Interrogatories; Form Interrogatories (together the “Conflicted Discovery” at ROA #798, ROA #799, 

ROA #800, ROA #801). Plaintiff Justin S. Beck (“Beck”) hereby opposes the Conflicted Discovery. 

 It is against the law for Kenneth J. Catanzarite, Catanzarite Law Corporation, Nicole Marie 

Catanzarite Woodward, Tim James O’Keefe, or Eric V. Anderton (together “Catanzarite”) to represent 

any party to this case, or obtain, or use the Conflicted Discovery. Rule 1.9 holds “A lawyer who has 

formerly represented a client in a matter shall not thereafter represent another person* in the same or a 

substantially related matter in which that person’s* interests are materially adverse to the interests of the 

former client unless the former client gives informed written consent.*.” Cultivation Technologies, Inc. 

(“CTI”) has provided no such consent, nor can any among Conflicted Parties provide such consent. 

 Catanzarite will assert Beck lacks standing. “The problem with Catanzarite's lack-of-standing 

argument is that it ignores the fact CTI [or MFS] is not an individual, but rather an inanimate corporate 

entity having a board of directors with authority to hire corporate counsel.” Fincanna Capital Corp. v. 

Cultivation Tech., No. G058700, 22 (Cal. Ct. App. Jun. 28, 2021) Such authority cannot come from the 

exculpation of conflict waivers of parties Catanzarite are also suing and tolling claims against. Decl. Ex. 

28, 29. Beck has a due process right to be free of material conflicts which are now manifesting as 

expected. Per U.S. Supreme Court, in Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992), when 

Congress authorizes private parties to challenge procedural wrongs, as here, Beck must show a concrete 

and imminent injury to establish standing, which Beck does. Decl. ¶¶ 1-44. ROA #773, p. 3, ¶ 4 (19:22). 

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 007
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II.  STATEMENT OF FACTS 

 Beck met O’Connor, Cooper, and Probst after April 7, 2015. Decl., ¶ 1. Beck has never been an 

officer, director, employee, consultant, or manager of Mobile Farming Systems, Inc. (“MFS”). Id. ¶ 2. 

O’Connor and Cooper each admitted to Beck they paid $340,000 in illegal commissions to a Joseph 

Porche out of an investment of approximately $450,000 in Mobile Farming Systems, Inc. made by Jolly 

Roger, Inc. or Jolly Rogers Investments, Inc. Id. ¶ 3. O’Connor, Cooper, and Probst each executed the 

amended acts of organization of Cultivation Technologies, Inc. (“CTI”) on June 15, 2015, and it was 

their express intention that MFS not receive shares of CTI. Id. ¶ 4, 5, Ex. 1. Every shareholder of MFS 

was offered shares of CTI, and each knew that MFS would be wound down or dissolve. Id. ¶ 6. Jolly 

Roger, Inc., or Jolly Rogers Investments, Inc., was offered shares of CTI but declined. Id. ¶ 7, Ex. 2. 

O’Connor, Cooper, and Probst communicated about winding down or bankrupting MFS. Id. ¶ 8. 

 O’Connor participated in 158 separate securities transactions involving the sale or transfer of 

CTI shares between June 15, 2015, to January 23, 2019. Id. ¶ 9, Ex. 3. O’Connor never disclosed or 

asserted MFS to own shares of CTI during that period. Id. ¶ 10. O’Connor, in his duly authorized 

capacity, authorized the first private placements for the company. ¶ 11. O’Connor was CEO of CTI 

when it made its first share issuances, which did not include shares to MFS as per his express intent in 

his duly authorized capacity. Id. ¶ 12, Ex. 4. According to the representations of O’Connor and Cooper 

who were majority of the CTI board acting in a duly authorized capacity, to the transfer agent and every 

shareholder buying stock in the company thereafter, MFS was not to be issued shares of CTI and any 

issuance that may have been authorized but unissued was expressly cancelled. Id. ¶¶ 5, 12.  

 Zakhireh and Duffy bought shares from CTI directly. Id. ¶ 13. Zakhireh and Duffy acquired CTI 

shares from O’Connor or the entity TGAP Holdings, LLC privately. Id. ¶ 14. No securities agreement 

involving the sale or transfer of shares of CTI reflected ownership of CTI shares by MFS until January 

23, 2019, under coercion. Id. ¶ 10. O’Connor resigned from CTI and held a grudge against Beck for all 

times relevant after resigning. Id. ¶ 16. Zakhireh and O’Connor sued Beck in April 2017 based on their 

standing as CTI shareholders after CTI announced a $14 million funding agreement. Id. ¶ 15. 

 Because of O’Connor’s harbored grudge, O’Connor and Zakhireh complained to the United 

States Securities & Exchange Commission (“SEC”) of purportedly illegal conduct by CTI and Beck 

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 008
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involving CTI shares. Id. ¶ 16. The SEC reviewed approximately 25,000 pages of securities documents, 

many of which were signed by O’Connor. Ibid. The SEC concluded its investigation in January 2018 

finding no cause for enforcement. Ibid., Ex. 5. The 25,000 pages of securities documents, including 

those signed by O’Connor, did not disclose any ownership by MFS of CTI shares as per the express 

intent of O’Connor and Cooper. Id. ¶¶ 4-14. 

 On September 14, 2018, Catanzarite Law Corporation for a “Denise Pinkerton” as “attorney-in-

fact” for a non-shareholder of MFS (Roger Root, not Jolly Roger) filed a derivative action against MFS, 

Beck, O’Connor, Cooper, Higgerson, Scudder, and Aroha Holdings, Inc. without standing and a direct 

action against Cooper and O’Connor for securities fraud and elder abuse. Id. ¶¶ 17-18. On October 4, 

2018, Kenneth Catanzarite emailed Beck demanding 10,000,000 shares of CTI from its founders while 

separately claiming those shares did not exist. Id. ¶ 19. On December 21, 2018, Ken Watnick, actual 

legal counsel for MFS, was served or notified of over 5,000 discovery requests from Kenneth Catanzarite 

and Catanzarite Law Corporation against MFS (more than 500 requests) and others including Beck, 

O’Connor, Cooper, Higgerson. Id. ¶ 20, Ex. 6. See also Ex. 10 for motion from Higgerson. 

 Cliff Higgerson demurred to the derivative MFS action, asserting Roger Root was not a 

shareholder of MFS and that Catanzarite Law Corporation had no standing to pursue derivative claims. 

Id. ¶ 21. After that, MFS counsel Ken Watnick filed a motion for security on January 7, 2019. In response 

to cover up a lack of standing, Catanzarite Law Corporation took over MFS through a series of non-

judicial acts in January 2019 and started acting as its counsel without legal authority. Ibid., Ex. 6. 

 On January 23, 2019, Amy Jeanette Cooper’s legal counsel resigned after learning the derivative 

action against MFS had been compromised or settled without court approval – they were not involved 

in any negotiation or discussion with Catanzarite Law Corporation. Id. ¶¶ 22, 23., Ex. 7. (It is unknown 

how Ms. Cooper was contacted directly or indirectly by Catanzarite; she was represented by counsel).  

 On January 23, 2019, Richard Francis O’Connor, Jr. signed a knowingly fraudulent shareholder 

consent of CTI asserting MFS was its sole shareholder which purported to unwind three years of 

securities transactions for millions of dollars, many for which he acted principal within. Id. ¶ 24. Ex. 8. 

The fraudulent shareholder consent purported to place Richard Francis O’Connor, Jr., Mohammed 

Zakhireh, and James Duffy as officers and directors of CTI on the basis that MFS was its “sole 

Beck v. Superior Court of California, County of Orange 
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shareholder” – but each O’Connor, Zakhireh, and Duffy were actually CTI shareholders. Id. ¶ 25. 

Kenneth Catanzarite sent Beck a threatening letter January 25, 2019, that he was “working with law 

enforcement” and to turn over all operations of CTI to him and his “clients” – he knew this letter was 

false. Id. ¶ 26, Ex. 9. After taking over MFS under the threat of “working with law enforcement,” 

Catanzarite Law Corporation filed a direct lawsuit while it was suing MFS derivatively, and after serving 

MFS with 500 discovery requests and over 5,000 discovery requests on other defendants including 

O’Connor, Cooper, and Higgerson. Id. ¶ 27. In doing so, Catanzarite Law Corporation relied upon 

purported exculpation of conflict waivers from parties defendant from the false derivative action as it 

was tolling claims to “bring later.” Id. ¶ 32, Ex. 13. 

 CTI received valuation guidance and entered into a merger transaction with Western Troy 

Capital Resources between January and February 2019 with an estimated value of $261 million. Id. ¶¶ 

28, 29, Ex. 12. Beck informed Conflicted Parties on February 5, 2019, with specificity of the amount of 

direct damages that could be caused if they continued their campaign of non-judicial and judicial fraud. 

Id. ¶ 29, Ex. 11.  They continued anyway. Ibid. Catanzarite Law Corporation filed a declaration of 

Richard Francis O’Connor on or around March 19, 2019, and obtained a temporary restraining order 

under false pretenses, which it used to obtain a list of all CTI shareholders. Id., ¶ 30. Using this 

information, Catanzarite Law Corporation filed a direct and derivative action for CTI shareholders on 

April 16, 2019, as it was separately preparing for a trial of fact under Section 709 in which the firm 

sought to cancel or unwind all shares of CTI on April 30, 2019. Id. ¶ 31. 

 During the 709 trial, the Court reviewed private placement memorandums signed by O’Connor, 

the transfer agent declaration signed by O’Connor and Cooper, transfer agent retention agreement signed 

by O’Connor and Cooper, initial share issuances from July 2015 approved by CTI’s board. Id. ¶ 33. The 

Court concluded that laches supports Mobile Farming Systems, Inc. had been of the belief that it was 

not a shareholder of Cultivation Technologies, Inc. Whether or not this was captured in the Court order 

following that trial, Mr. Catanzarite knows that Mobile Farming Systems, Inc. is not and has never been 

a shareholder of Cultivation Technologies and that he is defrauding this Court and innocent people. Id. 

¶ 34. Concluding the trial as verified by Beck as his own testimony here, the Court stated “every fiber 

Beck v. Superior Court of California, County of Orange 
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of [its] being” concluded the facts were “overwhelming” against the contention that Mobile Farming 

Systems, Inc. was a shareholder of Cultivation Technologies, Inc. Id.  ¶ 33-35. 

 The Court stated that Cooper and O’Connor would be “violating their fiduciary duties up the 

ying yang” if Mobile Farming Systems, Inc. had been a shareholder of Cultivation Technologies, Inc. 

all along – having participated in so many securities transactions without disclosing it. Id. ¶ 35, Ex. 14. 

 Convinced Beck could finally complete the Western Troy transaction valued at $261 million for 

CTI shareholders after confirming the lack of merit to Catanzarite Law Corporation’s false claims in the 

709 trial, Beck travelled to Italy after May 1, 2019, for a vacation as he negotiated the final merger 

agreement. Id. ¶¶ 33-36. During that trip, he spoke with Carlos Calixto who had received calls, texts, 

and voicemails from Tony Scudder on behalf of Kenneth J. Catanzarite, who ultimately filed a 

shareholder proxy containing Carlos Calixto’s forged signature. Ex. 15. Beck resigned from Cultivation 

Technologies, Inc. on May 14, 2019, when it became clear that Catanzarite Law Corporation’s 

fraudulent scheme would destroy the merger with Western Troy Capital Resources.  Decl. ¶ 36. Calixto 

informed Beck that Mr. Catanzarite tried to bribe him for his Cultivation Technologies, Inc. shareholder 

vote for $5,000. Calixto declares his signature on the proxy was forged anyway when he declined Mr. 

Catanzarite’s bribe. Id. ¶ 36, Ex. 15. Tony Scudder later confirmed to Beck that Mr. Catanzarite bribes 

witnesses and extorts litigants as a practice to support manufactured claims and fraudulent litigation – 

and that he even intended to bring witnesses during the 709 trial that were bribed to provide false 

testimony in support of his manufactured claims (including a former CTI consultant, Nick Fleig). Id. ¶ 

37. Mr. Scudder informed Beck that he was afraid of Mr. Catanzarite, calling him a “powerful criminal.” 

Ibid. Beck alleges Mr. Catanzarite also bribes State Bar staff (subject of racketeering claims). Id. ¶ 44.  

.  Catanzarite Law Corporation commenced the scheme on September 14, 2018, for a non-

shareholder of MFS, and has propounded thousands of discovery requests against parties without 

standing, factual, or legal probable cause to do so amidst material conflicts of interests. Id. ¶¶ 17-18. 

Conflicted Parties have previously received, and subsequently abused production of discovery to file 

more fraudulent litigation even after material facts are adjudicated and concealed from this Court. Id. ¶¶ 

1-35, Ex. 14. See also Ex.18-26. Beck has never received, to his knowledge through any counsel or in 

pro per, any discovery production from Conflicted Parties. Id. ¶ 39. 

Beck v. Superior Court of California, County of Orange 
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 Catanzarite Law Corporation has access to most discovery of which it requests because 

Cultivation Technologies, Inc. was financed by a public issuer, and the other company destroyed 

indirectly Contakt World Technologies Corp. was also a public issuer. Id. ¶¶ 40-41. 

 Beck is unemployed and suffers from severe hardship and now a disability as direct and 

proximate cause of the schemes continuing inside and outside this Court. Id. ¶ 42. Catanzarite Law 

Corporation filed motions to compel production for information it has, or was directly provided, during 

the fraudulent scheme or through filings in U.S. Southern District of California concerning his damages 

with specificity. Id. ¶ 40. Catanzarite also has a duty of candor to this Court: 

 “The Court: So we have got this written consent of directors of CTI signed on 06/15/15 [by 

O’Connor, Cooper, and Probst]...[MFS] failed to provide any consideration as required, and so it wasn’t 

issued the stock. The board deems it to be in the best interest to sell to its founders listed there. Other 

people.” Decl. ¶ 35, Ex. 14, pp. 10-11. “The Court: “[] I don’t really care about, you know, what 

somebody declares under penalty of perjury. I want the underlying document.” Id. p. 18 (21:23). “The 

Court: So this is dated 7/30/15, checklist reminder. And you are saying this lists the initial shareholders 

[of CTI]? Id. p. 19 (17:19)...So page 3 lists eight shareholders...none of which are the plaintiff [MFS].” 

Ibid. (23, 25). “Mr. Catanzarite: It is undisputed [O’Connor, Cooper, and Probst] are the same three 

people [who authorized all the transactions], but they did not act formally to acknowledge that MFS was 

never a shareholder.” Id. p. 22 (3:5). “The Court: You say O’Connor also signed over 50 subscription 

agreements to sell CTI stock directly to MFS shareholders.” Id. p. 21 (21:23). “The Court: O’Connor 

represented and warranted to the CTI transfer agent that MFS was not a shareholder of CTI.” Id. p. 22 

(17:19). “[O’Connor] was bound under 1E...to give a complete list of all shares issued...MFS was not 

listed.” Id. p. 24 (9:11). “The Court: So basically the documents support the position that CTI has taken 

the position that MFS doesn’t own stock. CTI has done that through its three directors as of 2015: Probst, 

Cooper, and O’Connor, and those are the three directors of Mobile Farming Systems. So even though 

Mobile Farming Systems didn’t per se itself adopt this position that it didn’t own stock, then the three 

people did so, which for lack of a better term constitutes an admission against interest. If it wasn’t true, 

they would be violating their fiduciary duties up the ying yang to sign documents on behalf of CTI 

saying that MFS is no longer a stockholder if, in fact, MFS was a stockholder.” 

Beck v. Superior Court of California, County of Orange 
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 “So let’s assume for argument sake that all three of these modes of consideration were conveyed 

from the plaintiff [MFS] to the defendant [CTI], then you have got this resolution repudiating the 

shareholder signed off on by the three individuals in their representative capacity for CTI.” Ex. 1. 

 “The Court: Mr. Catanzarite, every fiber of my being says that the facts are overwhelming against 

your position in this case...We have repudiation of the agreement by people who were the same 

principals in the plaintiff [MFS]. We have actions – repeated actions taken subsequently consistent with 

the notion that plaintiff [MFS] was not a stockholder. The delay in bringing this action [January 28, 

2019] is consistent with that conclusion, that plaintiff [MFS] has been of the view they are not a 

shareholder....So the Court concludes that the challenge director election is denied, and the Court 

concludes that plaintiff [MFS] is not a stockholder in CTI.” Ex. 14. See Cal. Rul. Prof. Cond. 4.1. 

III. ARGUMENT 

 The instant case arises from Catanzarite’s serial fraud, malicious prosecution and unwaivable 

conflicts of interest which continue to contaminate this proceeding and related cases, deny Beck’s due 

process rights, and impede Beck’s right to access to government services free of such conflicts and 

attorney fraud under the Americans with Disabilities Act, Title II (“ADA”). ROA #2. Importantly, after 

Catanzarite Law Corporation’s filing a false derivative action against MFS September 14, 2018, for a 

non-shareholder, dismissing parties Cooper, Higgerson, Scudder, and O’Connor who are somehow 

among Conflicted Parties producing evidence, the Court never approved any compromise or settlement, 

which is required under California law to prevent collusion. Kennedy v. Kennedy, 235 Cal. App. 4th 

1474, 1485 (2015) (“Dismissal of a derivative claim requires court approval.”) See F.R.Civ.P. 23.1(c).  

 Nor can Catanzarite take any act against CTI or obtain Conflicted Discovery harming CTI 

interests under California Rules of Professional Conduct 1.9, or otherwise under 1.7(d)(3). 

 A. Governing Law Precedes and Supersedes Motions to Compel from Conflicted Parties 

  1. California Rules of Professional Conduct 1.7 Bars Catanzarite’s Appearance 

Rule 1.7 Conflict of Interest: Current Clients holds: “Representation [of Conflicted 
Parties seeking Conflicted Discovery] is permitted under this rule only if the lawyer 
complies with paragraphs (a), (b), and (c), and:  (1) the lawyer reasonably believes* that 
the lawyer will be able to provide competent and diligent representation to each affected 
client; (2) the representation is not prohibited by law; and (3) the representation does not 
involve the assertion of a claim by one client against another client represented by the 
lawyer in the same litigation or other proceeding before a tribunal.” 

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 013
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 By May 1, 2019, “Catanzarite's concurrent and successive representation of adverse parties 

included the following: (1) Catanzarite was representing the Roots' elder abuse lawsuit against CTI and 

some of its Founders (the Probst Faction) as well as a derivative action against MFS; (2) Catanzarite 

had made a deal with a handful of CTI Founders to dismiss them from the Pinkerton Action [without 

court approval as it tolls claims against them to “bring later,” Ex. 13]; (3) it became MFS's counsel of 

record; (4) Catanzarite filed a derivative shareholder lawsuit for MFS, claiming 100 percent control and 

ownership of CTI, despite having lawsuits filed by other people claiming to be MFS shareholders; and 

(5) after filing two derivative shareholder lawsuits, Catanzarite filed a third derivative action (the Mesa 

Action) claiming to represent a different set of outsider shareholders, i.e., a class of derivative 

shareholders willing to join in the MFS Action but also independently seeking damages from CTI, its 

current shareholders, and board of directors. Beck v. Catanzarite Law Corp., No. G059766, 17 (Cal. Ct. 

App. Jul. 13, 2022) At the end of May 2019, Catanzarite filed a lawsuit on behalf of Cooper and Mebane 

against CTI. The Cooper Action requested the court direct CTI to (1) hold a shareholder's meeting to 

elect a board of directors; (2) deliver an annual report; (3) appoint an accountant to conduct an audit; 

and (4) order CTI to pay the costs for an investigation, audit, and costs of the suit. CTI's corporate 

counsel filed an opposition, asserting a shareholder meeting was scheduled for August 2019. 

(See FinCanna, supra, G058700 [description of Catanzarite's six lawsuits].) In July 2019, Catanzarite 

filed first amended complaints (FAC) in the Pinkerton Action and the MFS Action. It removed all 

derivative action claims made on behalf of MFS and CTI. Catanzarite claimed to be MFS's and CTI's 

corporate counsel. Catanzarite next filed two lawsuits as CTI's corporate counsel (the FinCanna Action 

and Scottsdale Action). The Scottsdale Action is noteworthy in that Catanzarite demanded that CTI's 

insurance company stop providing a defense or indemnify Beck and other Probst Faction defendants in 

the Mesa Action. (See FinCanna, supra, G058700 [description of Catanzarite's six lawsuits].) Beck v. 

Catanzarite Law Corp., No. G059766, 17-18 (Cal. Ct. App. Jul. 13, 2022) “[T] the record shows that 

when Catanzarite learned MFS lacked standing to bring a derivative suit on CTI's behalf, it did not 

dismiss the lawsuits. Catanzarite filed FACs instead.” Beck v. Catanzarite Law Corp., No. G059766, 33 

(Cal. Ct. App. Jul. 13, 2022) [Catanzarite is concealing all material facts from the May 1, 2019, trial of 

fact, no matter what the subsequent Court order detailed]. See Cal. Rul. Prof. Conduct 4.1. 

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 014
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 Flatt v. Superior Court, 9 Cal.4th 275, 36 Cal. Rptr. 2d 537, 885 P.2d 950 (Cal. 1994) is 

instructive. (Holding that where the requisite substantial relationship exists, "access to confidential 

information by the attorney in the course of the first representation (relevant, by definition, to the second 

representation) is presumed and disqualification of the attorney's representation of the second client is 

mandatory; indeed, the disqualification extends vicariously to the entire firm.” Beck shows evidence 

of this proving the conflicts cannot continue, here. Decl. ¶¶ 1-44, Ex. 14. Ex. 18-26 for captions and 

signature pages of lawsuits filed for and against adversaries in the same or substantially related matters. 

 Klemm v. Superior Court, 75 Cal.App.3d 893 (1977) is also instructive as to why the Conflicted 

Discovery is frivolous, and why Catanzarite cannot be provided the Conflicted Discovery. “Though an 

informed consent be obtained, no case we have been able to find sanctions dual representation of 

conflicting interests if that representation is in conjunction with a trial or hearing where there is an actual, 

present, existing conflict and the discharge of duty to one client conflicts with the duty to another. 

(See Anderson v. Eaton (1930) 211 Cal. 113 [293 P. 788]; Hammett v. McIntyre (1952) 114 Cal. 

App.2d 148, 153-154 [249 P.2d 885]; McClure v. Donovan (1947) 82 Cal. App.2d 664, 666 [186 P.2d 

718].) (1) As a matter of law a purported consent to dual representation of litigants with adverse interests 

at a contested hearing would be neither intelligent nor informed. Such representation would be per se 

inconsistent with the adversary position of an attorney in litigation, and common sense dictates that it 

would be unthinkable to permit [Catanzarite] to assume a position at a trial or hearing where he 

could not advocate the interests of one client without adversely injuring those of the other.”  

 Before filing the Conflicted Discovery, Catanzarite was subject to mandatory disqualification in 

this action and all related cases as a matter of mandatory law. Beck cannot be compelled to produce 

information on motions that were illegally filed without authority at threshold. Beck has standing to 

challenge this illegal conduct under Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992).  

  2. California Rules of Professional Conduct 1.9 Bars Conflicted Discovery Production 

Rule 1.9 Duties to Former Clients holds: “(a) A lawyer who has formerly represented a 
client in a matter shall not thereafter represent another person* in the same or a 
substantially related matter in which that person’s* interests are materially adverse to the 
interests of the former client unless the former client gives informed written consent.* 
(b) A lawyer shall not knowingly* represent a person* in the same or a substantially 
related matter in which a firm* with which the lawyer formerly was associated had 
previously represented a client (1) whose interests are materially adverse to that person;* 

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 015
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and (2) about whom the lawyer had acquired information protected by Business and 
Professions Code section 6068, subdivision (e) and rules 1.6 and 1.9(c) that is material 
to the matter; unless the former client gives informed written consent.* (c) A lawyer who 
has formerly represented a client in a matter or whose present or former firm* has 
formerly represented a client in a matter shall not thereafter: (1) use information protected 
by Business and Professions Code section 6068, subdivision (e) and rule 1.6 acquired by 
virtue of the representation of the former client to the disadvantage of the former client 
except as these rules or the State Bar Act would permit with respect to a current client, 
or when the information has become generally known;* or (2) reveal information 
protected by Business and Professions Code section 6068, subdivision (e) and rule 1.6 
acquired by virtue of the representation of the former client except as these rules or the 
State Bar Act permit with respect to a current client.” 
 

  “These three consolidated appeals concern Cultivation Technologies, Inc.'s (CTI) motion to 

disqualify its own legal counsel, the Catanzarite Law Corporation (Catanzarite), in related cases. The 

trial court granted CTI's disqualification motion relating to two lawsuits, deciding Catanzarite could not 

represent the following parties (1) CTI; (2) three CTI subsidiaries (Coachella Manufacturing, LLC, 

Coachella Distributors, LLC, and DS Gen, LLC, hereafter collectively referred to as CTI Subsidiaries); 

and (3) a group of CTI shareholders bringing a derivative lawsuit. We conclude the trial court was 

correct and we affirm its disqualification orders.” Fincanna Capital Corp. v. Cultivation Tech., No. 

G058700, 1 (Cal. Ct. App. Jun. 28, 2021) See Rule 8.1115(b) for reliance upon unpublished opinions, 

and Ex. 22 and 25 for complaints filed on behalf of CTI before the attorney-client relationship was 

terminated and upheld by Court of Appeal. The Conflicted Discovery all relates to CTI in some manner. 

 Cal. Rul. Prof. Conduct 1.9 fn. Holds “[1] After termination of a lawyer-client relationship [as 

above], the lawyer owes two duties to a former client [CTI].  The lawyer may not (i) do anything that 

will injuriously affect the former client [CTI] in any matter in which the lawyer represented the former 

client [CTI], or (ii) at any time use against the former client knowledge or information acquired by virtue 

of the previous relationship [Conflicted Discovery].  (See Oasis West Realty, LLC v. Goldman (2011) 

51 Cal.4th 811 [124 Cal.Rptr.3d 256]; Wutchumna Water Co. v. Bailey (1932) 216 Cal. 564 [15 P.2d 

505].)  For example, (i) a lawyer [Catanzarite] could not properly seek to rescind on behalf of a new 

client a contract drafted on behalf of the former client and (ii) a lawyer who has prosecuted an accused 

person* could not represent the accused in a subsequent civil action against the government concerning 

the same matter.  (See also Bus. & Prof. Code, § 6131; 18 U.S.C. § 207(a).)”  

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 016
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  3. Court’s Inherent Powers to Disqualify Catanzarite, Deny Motions to Compel 

 The Court has the power to deny the Conflicted Discovery motions to compel because it has 

inherent power to control its proceedings. If the Court were to grant the motions, it would be disregarding 

mandatory law for the benefit of Catanzarite, to the concrete and particularized injury of Beck. 

 Cal. Cod. Civ. Proc. § 128 holds: (a) Every court shall have the power to do all of the following: 

(1) To preserve and enforce order in its immediate presence. (2) To enforce order in the proceedings 

before it, or before a person or persons empowered to conduct a judicial investigation under its authority. 

(3) To provide for the orderly conduct of proceedings before it, or its officers. (4) To compel obedience 

to its judgments, orders, and process, and to the orders of a judge out of court, in an action or proceeding 

pending therein. (5) To control in furtherance of justice, the conduct of its ministerial officers, and of all 

other persons in any manner connected with a judicial proceeding before it, in every matter pertaining 

thereto. (6) To compel the attendance of persons to testify in an action or proceeding pending therein, 

in the cases and manner provided in this code. (7) To administer oaths in an action or proceeding pending 

therein, and in all other cases where it may be necessary in the exercise of its powers and duties. (8) To 

amend and control its process and orders so as to make them conform to law and justice...if an order of 

contempt is made affecting an attorney, his or her agent, investigator, or any person acting under the 

attorney's direction, in the preparation and conduct of any action or proceeding, the execution of any 

sentence shall be stayed pending the filing within three judicial days of a petition for extraordinary relief 

testing the lawfulness of the court's order, the violation of which is the basis of the contempt except for 

the conduct as may be proscribed by subdivision (b) of Section 6068 of the Business and Professions 

Code, relating to an attorney's duty to maintain respect due to the courts and judicial officers. 

 Beck filed a motion for protective order at ROA #1003. If the Court does not act to disqualify 

Catanzarite on its own from this case under the foregoing law, the Court has authority to deny the illegal 

Conflicted Discovery filings under Cal. Cod. Civ. Proc. § 128 and deny the associated, illegal requests 

for sanctions which were also filed without authority under Cal. Bus. & Prof. Cod. § 6104. 

 B. Catanzarite’s Purported Harm to Attorneys’ Due Process Rights 

 According to Conflicted Parties’ Demurrer to Beck’s Complaint at ROA #2 supplemented at 

ROA #742, as Conflicted Parties seek to compel Beck to produce Conflicted Discovery, they contend: 

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 017
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 “The Second Cause of Action for Unfair Business Practices fails because Defendants Kenneth 

Catanzarite, Catanzarite Law Corporation, Brandon Woodward, Tim James O’Keefe’s due process 

rights to present a defense would be violated by inability to disclose their client’s confidential 

information.” ROA #773, p. 3, ¶ 4 (19:22). The same frivolous assertion – that their own conflicts are 

somehow harming them but not Beck – is re-asserted for Slander of Title. Id. p. 4, ¶ 4 (12:14). It is also 

asserted for Intentional Infliction of Emotional Distress. Id. p. 5, ¶ 3 (1:4). See RJN, Ex. 3 ROA #998. 

 This proves Beck does not have equal access to government services under ADA and that 

Catanzarite is using its own conflicts for an illegal strategic advantage (concrete injury). As set forth 

within Klemm, supra, 75 Cal.App. 3d 901 (1977) 142 Cal.Rptr. 509: “(5) Finally, as a caveat, we hasten 

to sound a note of warning. Attorneys who undertake to represent parties with divergent interests owe 

the highest duty to each to make a full disclosure of all facts and circumstances which are necessary to 

enable the parties to make a fully informed decision regarding the subject matter of the litigation, 

including the areas of potential conflict and the possibility and desirability of seeking independent legal 

advice. (Ishmael v. Millington (1966) 241 Cal. App.2d 520 [50 Cal. Rptr. 592].) (6) Failing such 

disclosure, the attorney is civilly liable to the client who suffers loss caused by lack of disclosure. 

(Lysick v. Walcom, supra, 258 Cal. App.2d 136.) In addition, the lawyer lays himself open to charges, 

whether well founded or not, of unethical and unprofessional conduct. (Arden v. State Bar, supra, 52 

Cal.2d 310.) Moreover, the validity of any agreement negotiated without independent representation of 

each of the parties is vulnerable to easy attack as having been procured by misrepresentation, fraud and 

overreaching. (Gregory v. Gregory (1949) 92 Cal. App.2d 343 [206 P.2d 1122].) It thus behooves 

counsel to cogitate carefully and proceed cautiously before placing himself/herself in such a position.” 

 Here, Catanzarite is telling the Court that Beck’s claims are barred because they chose to engage 

in illegal conduct and conflicts, and with disregard of Beck and their own clients – purport that the illegal 

conduct and conflicts in which they have chosen to engage are somehow harmful to them but not to 

Beck. “Due to the undisputed contentious nature of [Beck’s] dispute, it would be absurd to suggest 

[Catanzarite] could simultaneously represent [any among Conflicted Parties in this 

proceeding].” Fincanna Capital Corp. v. Cultivation Tech., No. G058700, 23 (Cal. Ct. App. Jun. 28, 

2021) See Rule 8.1115(b) for reliance on unpublished opinions, and Ex. 21-26 for material conflicts. 

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 018
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IV. CONCLUSION 

 When one purports to have loyalty to everyone, one has loyalty to nobody but themselves. 

Catanzarite is subject to mandatory disqualification in this case – whether they continue this illegal 

representation or not, Beck can no longer be prejudiced as this is purely discriminatory and it threatens 

Beck’s health and his case by the admission of Catanzarite on demurrer. Flatt v. Superior Court, 9 

Cal.4th 275, 36 Cal. Rptr. 2d 537, 885 P.2d 950 (Cal. 1994). See also Cal. Rul. Prof. Cond. 1.7(d)(3) 

and Cal. Bus. & Prof. Cod. § 6077. In other words, because Catanzarite now contends its own conflicts 

bar its own defense and somehow Beck’s claims, so Beck’s imminent injury is concrete and 

particularized under Lujan v. Defenders of Wildlife, 504 U.S. 555 (1992). 

 Catanzarite will invariably point to a prior failed joinder from Beck to disqualify the firm [from 

MFS only] in December 2019 when circumstances were different, but Catanzarite was not yet playing 

every side of the fence or defending this action, nor had it been disqualified by this Court and upheld by 

Court of Appeal. Nor was Catanzarite asserting on demurrer its own conflicts were somehow harming 

its own attorneys (without regard for due process of others or their oath). Ex. 18-26. ROA #773. See 

also RJN, Ex. 3 ROA #998. Further, whether Catanzarite was or is disqualified under mandatory law, 

Catanzarite cannot obtain information adverse to CTI, use it, or any of its other clients (and the conduct 

is tortious under Klemm). Fincanna Capital Corp. v. Cultivation Tech., No. G058700 (Cal. Ct. App. 

Jun. 28, 2021) Whether it is disqualified is disjunctive of Beck’s rights to access government services. 

 For the foregoing reasons, Beck respectfully requests the Court deny each of the motions to 

compel the Conflicted Discovery, and disqualify Catanzarite and each of its attorneys Kenneth J. 

Catanzarite, Brandon Woodward, Tim James O’Keefe, Eric V. Anderton, and Nicole Marie Catanzarite 

Woodward of Catanzarite Law Corporation, under its inherent powers. Beck cannot be compelled to 

produce information that would breach Catanzarite’s duty of loyalty to CTI or Conflicted Parties, and 

the very filing of the motions to compel was without authority due to mandatory disqualification. 

Respectfully Submitted,    ____________________________ 

April 21, 2023 ,     Justin S. Beck, Moving Party 

       Plaintiff, In Pro Per  

                   Opposing Party to Motions to Compel 

Beck v. Superior Court of California, County of Orange 
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DECLARATION OF JUSTIN S. BECK IN OPPOSITION OF DEFENDANTS’ MOTIONS TO 

COMPEL DISCOVERY 

 I, Justin S. Beck, declare as follows under penalty of perjury under the laws of the United States 

and State of California. I am over the age of 18. I have personal knowledge, could, and would 

competently testify as to the truth and authenticity of each statement to which I declare. For those 

statements I make on information and belief, I believe them to be true. I have personal knowledge as to 

the authenticity of each exhibit filed with this declaration. 

1. I met Richard Francis O’Connor, Jr., Amy Jeanette Cooper, and Richard Probst after April 7, 

2015. 

2. I have never been officer, director, employee, consultant, or manager for Mobile Farming 

Systems, Inc. 

3. Richard Francis O’Connor, Jr. and Amy Jeanette Cooper each admitted to me that they visited 

Roger Root at his home in Florida in or around 2012 or 2013, and that they paid $340,000 in 

illegal commissions to a Joseph Porche out of a ~$450,000 investment in Mobile Farming 

Systems, Inc. through a company called Jolly Rogers Investments, Inc. or Jolly Roger, Inc. Those 

transactions have nothing to do with me, and never did.  

4. It was the express intent of Richard Francis O’Connor, Jr., Amy Jeanette Cooper, and Richard 

Probst – as officers and directors of Mobile Farming Systems, Inc. – that Mobile Farming 

Systems, Inc. never receive shares of Cultivation Technologies, Inc. to avoid successor liability 

issues of the failed company, a balance sheet with almost $700,000 in loans owed by O’Connor 

to MFS, and the illegal commissions paid by Mobile Farming Systems, Inc. to Joseph Porche at 

the direction of O’Connor and Cooper. 

5. Richard Francis O’Connor, Jr., Amy Jeanette Cooper, and Richard Probst, in their duly 

authorized capacities for Cultivation Technologies, Inc. and Mobile Farming Systems, Inc., each 

executed the “Unanimous Written Consent of Directors of Cultivation Technologies, Inc.” on 

June 15, 2015, which constituted the “Amended Organizational Acts & Resolutions” of 

Cultivation Technologies, Inc.  

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 020
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6. Richard Francis O’Connor, Jr., Amy Jeanette Cooper, and Richard Probst, in their duly 

authorized capacities for Cultivation Technologies, Inc. and Mobile Farming Systems, Inc., 

offered every Mobile Farming Systems, Inc. shareholder shares in Cultivation Technologies, Inc. 

Approximately fifty-three of fifty-eight accepted the offer recognizing Mobile Farming Systems, 

Inc. failed to execute its business strategy and would be unwound or dissolved. Each agreed to 

buy shares of Cultivation Technologies, Inc. I later issued 65,000 shares to two shareholders that 

could not be reached (50,000 and 15,000 shares, respectively). 

7. Roger Root, on behalf of the entity Jolly Rogers Investments, Inc. or Jolly Roger, Inc., was 

offered shares of Cultivation Technologies, Inc. in August 2015 but declined. Mr. Root told Tony 

Scudder, who performed investor relations services, that he supported what Cultivation 

Technologies, Inc. was doing.  

8. From June 15, 2015, through September 14, 2018, no person ever claimed Mobile Farming 

Systems, Inc. to own shares or rights to any interests of Cultivation Technologies, Inc. Richard 

Francis O’Connor, Amy Jeanette Cooper, and Richard Probst communicated about bankrupting 

or unwinding the company. 

9. Richard Francis O’Connor, Jr. participated in approximately 158 separate securities transactions 

from June 15, 2015, through January 23, 2019, involving the sale or transfer of Cultivation 

Technologies, Inc. shares on behalf of the issuer in an authorized capacity, or privately for 

personal benefit. I believe he personally made more than $2,000,000 from these transactions 

before January 23, 2019, when he would claim the shares didn’t exist for Catanzarite’s scheme. 

10. No securities sale or transfer agreement from June 15, 2015, through January 23, 2019, reflected 

ownership by Mobile Farming Systems, Inc. of Cultivation Technologies, Inc. shares because 

Mobile Farming Systems, Inc. was never issued shares of Cultivation Technologies, Inc. as a 

matter of fact. 

11. The first private placement memorandums (PPM) of Cultivation Technologies, Inc. were 

approved by Richard Francis O’Connor, Jr. and did not reflect ownership by Mobile Farming 

Systems, Inc. of Cultivation Technologies, Inc. shares. No subsequent PPM disclosed them 

because Mobile Farming Systems, Inc. was not a shareholder according to O’Connor, Cooper. 

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 021
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12. Richard Francis O’Connor, Jr., Amy Jeanette Cooper, and Richard Probst retained a transfer 

agent in July 2015 to issue the first shares of Cultivation Technologies, Inc. No shares were 

issued then to Mobile Farming Systems, Inc., and no shares were ever issued after that to Mobile 

Farming Systems, Inc. (except for the acts of January 23, 2019 outlined herein). 

13. Mohammed Zakhireh and James Duffy each purchased shares of Cultivation Technologies, Inc. 

through the issuer via private placement memorandums authorized by the board of directors. 

Those PPMs did not reflect any Cultivation Technologies, Inc. shares owned by Mobile Farming 

Systems, Inc. – which were required to list any shareholder having more than 5% of stock. 

14. Mohammed Zakhireh and James Duffy each purchased shares of Cultivation Technologies, Inc. 

through Richard Francis O’Connor, Jr. in private transactions from him or TGAP Holdings, 

LLC. 

15. In April 2017 after Cultivation Technologies, Inc. executed a $14 million funding agreement, 

Mohammed Zakhireh and Richard Francis O’Connor, Jr. each sued me and Cultivation 

Technologies, Inc. with standing based on their ownership of Cultivation Technologies, Inc. 

shares. They settled those claims in June 2017 with James Duffy also agreeing to the settlement 

and signing it. They would later agree those shares did not exist for Catanzarite’s scheme. 

16. In July 2017, Mohammed Zakhireh and Richard Francis O’Connor, Jr. complained to the United 

States Securities Exchange Commission about Cultivation Technologies, Inc. and me due to a 

grudge harbored by Richard Francis O’Connor, Jr. following his resignation in 2016. The SEC 

investigated and reviewed approximately 25,000 pages of securities documents. None of those 

documents reflected any ownership by Mobile Farming Systems, Inc. of shares of Cultivation 

Technologies, Inc. That investigation concluded in January 2018 with the SEC finding no 

wrongdoing for enforcement by me or CTI. Those documents reviewed by the SEC included the 

purportedly “undisclosed” Preferred Series A shares. (Investigation #LA-4837). 

17. On September 14, 2018, Catanzarite Law Corporation sued Mobile Farming Systems, Inc, 

Richard Francis O’Connor, Amy Jeanette Cooper, Cliff Higgerson, and others directly and/or 

derivatively. At no point did a Court authorize compromise or settlement of that derivative 

action. 

Beck v. Superior Court of California, County of Orange 
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18. Catanzarite Law Corporation’s allegations filed on September 14, 2018, for a “Denise Pinkerton” 

as “attorney-in-fact” for “Roger Root” included securities fraud and abuse of the elderly charges 

against Amy Jeanette Cooper and Richard Francis O’Connor, Jr. This would later form the basis 

of Mr. Catanzarite extorting them to produce evidence while defrauding this Court and innocent 

people, including me, with false evidence produced by O’Connor and Cooper. 

19. On October 4, 2018, Kenneth Catanzarite emailed my counsel demanding 10,000,000 shares of 

Cultivation Technologies, Inc. be issued Roger Root without regard for the derivative interests 

of Mobile Farming Systems, Inc. Roger Root was never a shareholder of Mobile Farming 

Systems, Inc., either. It is unclear if Mr. Root’s “attorney-in-fact” Denise Pinkerton even knows 

him beyond the factual representations of Kenneth J. Catanzarite. 

20. On December 21, 2018, Kenneth Catanzarite served approximately 5,000 total discovery 

requests upon Mobile Farming Systems, Inc., Amy Jeanette Cooper, Richard Francis O’Connor, 

Jr., me, and others.  

21. Cliff Higgerson demurred to the derivative MFS action January 3, 2019, asserting Roger Root 

was not a shareholder of MFS and that Catanzarite Law Corporation had no standing to pursue 

derivative claims. After that, MFS counsel Ken Watnick filed a motion for security on January 

7, 2019. In response to cover up a lack of standing, Catanzarite Law Corporation took over MFS 

in January 2019 and started acting as its counsel. 

22. On January 23, 2019, Amy Jeanette Cooper’s insurance-assigned counsel resigned and later 

declared under penalty of perjury they were not involved in any compromise of the derivative 

action against MFS.  

23. O’Connor, Cooper, Higgerson, and TGAP Holdings, LLC were each dismissed from the false 

derivative action against MFS between January 22, 2019, and January 23, 2019, without court 

approval. 

24. On January 23, 2019, Richard Francis O’Connor, Jr. signed a fraudulent shareholder consent of 

“sole shareholder” of Cultivation Technologies, Inc. being Mobile Farming Systems, Inc. 

purporting to unwind three years of securities transactions. O’Connor was principal in many of 

these transactions for millions of dollars. 

Beck v. Superior Court of California, County of Orange 
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25. The fraudulent January 23, 2019, shareholder consent appointed Richard Francis O’Connor, Jr., 

Mohammed Zakhireh, and James Duffy as officers and directors of Cultivation Technologies, 

Inc. on the knowingly false basis that Mobile Farming Systems, Inc. was a shareholder. Each 

were shareholders of Cultivation Technologies, Inc. through transactions with the issuer and with 

O’Connor himself as set forth above. 

26. On January 25, 2019, Kenneth Catanzarite sent a letter that he was “working with law 

enforcement” and that I was to turn over all operations of Cultivation Technologies, Inc. on the 

basis that Mobile Farming Systems, Inc. was its sole shareholder. Catanzarite knew this letter 

was false. I believe Mr. Catanzarite bribes local law enforcement to enable these schemes. 

27. On January 28, 2019, Catanzarite Law Corporation filed a direct lawsuit on behalf of Mobile 

Farming Systems, Inc. while he and his firm were concurrently suing Mobile Farming Systems, 

Inc. derivatively about a month after serving more than 500 discovery requests on Mobile 

Farming Systems, Inc.  

28. On February 5, 2019, Catanzarite Law Corporation received details on the merger transaction 

valued at $261 million that was at risk of failing if the knowingly false claims filed, and non-

judicial fraud supporting those claims, were continued. The scheme continued anyway with 

knowledge of damages.  

29. On February 6, 2019, Cultivation Technologies, Inc. entered a letter of intent to complete the 

merger with Western Troy Capital Resources. Rex Loesby later confirmed the causation of the 

merger’s failure.  

30. On March 19, 2019, Catanzarite Law Corporation suborned and then filed a declaration from 

O’Connor which contained materially false statements of fact to obtain a temporary restraining 

order and steal more information on CTI shareholders. Conflicted Parties are now seeking the 

same information again from me. 

31. On April 16, 2019, Catanzarite Law Corporation filed a competing, direct and derivative lawsuit 

on behalf of Cultivation Technologies, Inc. shareholders that the firm was concurrently and 

separately claiming did not exist which would be tried on April 30, 2019, before Honorable 

Randall J. Sherman in CX105 of Orange County Superior Court through a 709 hearing. The 

Beck v. Superior Court of California, County of Orange 
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factual findings of that trial were ignored and concealed. After the firm as disqualified, former 

associate of Catanzarite Law Corporation and proxy Jim Travis Tice is now “counsel.” 

32. On April 19, 2019, “Kenneth J. Catanzarite for Richard O’Connor” emailed MFS shareholders 

that “neither I, Richard O’Connor, Tony Scudder, nor anyone else sued in the Root Case or the 

Mobile Farming Case have settled any claims with Root or anyone else. All we did was agree to 

toll the statute of limitations to allow claims to be brought against us later. No conflict.”  

33. Between April 30, 2019, and May 1, 2019, I participated in the trial of fact wherein the Court 

reviewed evidence and concluded that Mobile Farming Systems, Inc. was not a shareholder of 

Cultivation Technologies, Inc. The hearing sought to cancel all shares of CTI in favor of MFS 

under false pretenses. 

34. During the 709 trial the Court reviewed private placement memorandums signed by O’Connor. 

It reviewed the transfer agent declaration signed by O’Connor and Cooper. It reviewed the 

transfer agent retention agreement signed by O’Connor and Cooper. It reviewed the initial share 

issuances from July 2015. The Court concluded that laches supports Mobile Farming Systems, 

Inc. had been of the belief that it was not a shareholder of Cultivation Technologies, Inc. Whether 

or not this was captured in the Court order following that trial, Mr. Catanzarite knows that Mobile 

Farming Systems, Inc. is not and has never been a shareholder of Cultivation Technologies and 

that he is defrauding this Court and innocent people. Those claims are just re-filed and somehow 

allowed again in this Court to defraud litigants and Scottsdale Insurance Company further. 

35. Concluding the trial, the Court stated “every fiber of [its] being” concluded the facts were 

“overwhelming” against the contention that Mobile Farming Systems, Inc. was a shareholder of 

Cultivation Technologies, Inc. The Court stated that Cooper and O’Connor would be “violating 

their fiduciary duties up the ying yang” if Mobile Farming Systems, Inc. had been a shareholder 

of Cultivation Technologies, Inc. all along – having participated in many securities transactions 

without disclosing it.  

36. I resigned from Cultivation Technologies, Inc. on May 14, 2019, when it became clear that 

Catanzarite Law Corporation’s fraudulent scheme would destroy the merger with Western Troy 

Capital Resources. I spoke with Carlos Calixto while I was on vacation in Italy around that date, 

Beck v. Superior Court of California, County of Orange 
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who informed me Mr. Catanzarite contacted him and tried to bribe him for his Cultivation 

Technologies, Inc. shareholder vote for $5,000.  

37. I agreed to settle federal racketeering and conspiracy allegations against Anthony B. Scudder 

over the Summer 2022. During our discussions, Mr. Scudder informed me that Mr. Catanzarite 

had bribed several witnesses who were to attend the 709 trial on April 30, 2019 and May 1, 2019 

(including a “Nick Fleig”) – and that Mr. Catanzarite was a “powerful criminal.”  

38. Mr. Scudder confirmed by phone my suspicion that Mr. Catanzarite engages in bribery and 

extortion of witnesses and litigants as a practice to suit false narratives and fraudulent litigation 

such as the cases I have faced since September 14, 2018.  

39. I do not believe any party has received discovery from Conflicted Parties in this case or related 

cases despite formal requests for the same, although others have provided discovery production 

in good faith that was used to file more knowingly false claims against innocent people without 

objective probable cause. 

40. Catanzarite Law Corporation has in its possession the answers to virtually all material discovery 

of which it seeks to compel me to produce. My damages were noticed before CTI and the merger 

were destroyed with malice. I have provided extensive details to Mr. Catanzarite in Federal 

Court, too but it is ignored just as with the material facts that estop all of his false claims. 

41. Catanzarite Law Corporation has in its possession information from two public issuers – 

FinCanna Capital detailing Cultivation Technologies, Inc., and Contakt World Technologies 

Corp. detailing that company which was indirectly destroyed by the conduct at issue in this case. 

The information is public and readily available to anyone with internet access. 

42. As direct and proximate cause of non-judicial fraud leading to fraudulent litigation in this Court, 

I am now unemployed and suffer from a new onset seizure disorder commencing in December 

2022. Catanzarite Law Corporation is aware of this and is harassing me with knowledge of my 

injuries. 

43. I do not understand how or why Catanzarite Law Corporation is enabled by Courts to conduct 

serial fraud on innocent litigants, yet I am compelled to produce more material to perpetuate the 

schemes where I have never received discovery. Nor do I understand how Catanzarite Law 

Beck v. Superior Court of California, County of Orange 
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Corporation is representing its adversaries who are producing evidence as it tolls claims against 

them in a fraudulent derivative action that was compromised without Court approval. 

44. I believe Kenneth Catanzarite is bribing Eli David Morgenstern of The State Bar of California 

to protect him, so there are no other avenues of recourse for me or the public but for the Court 

to exercise its inherent powers. The State Bar of California recently admitted to its own bribery 

and corruption schemes by press release on March 10, 2023, in two published, heavily redacted 

investigative reports. 

45. I delivered a request to meet and confer on Thursday, April 13, 2023, but did not hear back. I 

proposed to informally resolve the list of Conflicted Discovery requests and reminded Conflicted 

Parties that they have most of the information they seek to compel.  

46. I provided documentation for my damages in U.S. Southern District of California Court and filed 

a statement of damages in this Court. I do not intend to make any other showings due to the 

conflicts of interest that prevent me from fair hearings and provide unfair advantage to attorneys 

engaged in fraud and concealment of evidence. 

47. The discovery requests filed against me – and motions to compel me to produce them – are 

harassing, oppressive, and duplicative and make the Court process seem illegitimate. They 

acutely threaten my health. 

48. I do not have the time or resources to re-produce thousands of documents that are already in 

possession of Catanzarite Law Corporation.  

49. I do not expect to obtain discovery from Conflicted Parties because Catanzarite Law Corporation 

confessed that their conflicts are not curable and that it will restrict production to me and harm 

their “due process rights.” I intend to rely upon the proof I have in jury trial and expect Conflicted 

Parties to do the same after 5-years of discovery efforts and fraudulent litigation. 

50. Attached as EXHIBIT 1 is a true and correct copy of the June 15, 2015, Amended Acts of 

Organization of Cultivation Technologies, Inc. signed by Richard Francis O’Connor, Jr. and 

Amy Jeanette Cooper in their duly authorized capacities. This is part of the bona fide corporate 

records of Cultivation Technologies, Inc. upon which I relied as CEO in raising capital after 

2016. 

Beck v. Superior Court of California, County of Orange 
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51. Attached as EXHIBIT 2 is a true and correct copy of an email confirming Tony Scudder’s 

conversation with Roger Root declining to purchase CTI shares. I received this email in the 

normal course of business as a consultant to Cultivation Technologies, Inc. 

52. Attached as EXHIBIT 3 is a true and correct copy of a list of 158 transactions involving the sale 

or transfer of Cultivation Technologies, Inc. shares by Richard Francis O’Connor, Jr. I prepared 

this list with assistance from company counsel for the 709 trial on April 30, 2019 and May 1, 

2019. I am readily familiar with the securities transactions of Cultivation Technologies, Inc. 

53. Attached as EXHIBIT 4 is a true and correct copy of the transfer agent agreement for Cultivation 

Technologies, Inc. signed by Richard Francis O’Connor and Amy Jeanette Cooper, and a 

declaration from the transfer agent. The Court reviewed this agreement and the share issuance 

list in the 709 trial leading to its findings May 1, 2019 as set forth below. I am readily familiar 

with the issuances of stock by Cultivation Technologies, Inc. reflected therein. 

54. Attached as EXHIBIT 5 is a true and correct copy of a letter I received from the SEC concluding 

its investigation of CTI’s securities transactions. I received this in the normal course of business. 

55. Attached as EXHIBIT 6 is a true and correct copy of a January 7, 2019, motion for security from 

Mobile Farming Systems, Inc. actual counsel. I received this as a defendant. 

56. Attached as EXHIBIT 7 is a true and correct copy of a declaration from Amy Jeanette Cooper’s 

former counsel Stephen Erigero, Esq. who resigned from that role January 23, 2019. I received 

this in the normal course of defending claims. 

57. Attached as EXHIBIT 8 is a true and correct copy of a shareholder consent of Cultivation 

Technologies, Inc. dated January 23, 2019, signed by Richard Francis O’Connor, Jr. I received 

this from Catanzarite Law Corporation. 

58. Attached as EXHIBIT 9 is a true and correct copy of a letter I received from Catanzarite Law 

Corporation dated January 25, 2019, signed by Kenneth Catanzarite.  

59. Attached as EXHIBIT 10 is a true and correct copy of a motion filed by Cliff Higgerson dated 

January 3, 2019, in Orange County Superior Court Case No. 30-2018-0108922. 

60. Attached as EXHIBIT 11 is a true and correct copy of a letter delivered to Catanzarite Law 

Corporation dated February 5, 2019. I am readily familiar with its contents.  

Beck v. Superior Court of California, County of Orange 
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61. Attached as EXHIBIT 12 is a true and correct copy of a declaration from Rex Loesby dated 

September 27, 2021. I am readily familiar with its contents and the matters to which he declares. 

62. Attached as EXHIBIT 13 is a true and correct copy of an email I received from Richard Probst 

from Han Le of Catanzarite Law Corporation. I spoke with Richard Probst after this was 

received, who confirmed its authenticity. I am readily familiar with its contents. 

63. Attached as EXHIBIT 14 is a true and correct copy of a trial transcript dated May 1, 2019, which 

I hereby certify as being true and correct. I further swear the factual findings of the Court to be 

true and correct, and that Catanzarite Law Corporation is concealing material facts from this 

Court. I have intimate knowledge of the facts and evidence the Court reviewed. 

64. Attached as EXHIBIT 15 is a true and correct copy of a declaration from Carlos Calixto dated 

May 17, 2019, filed in Orange County Superior Court Case No. 30-2019-01046904.  I am readily 

familiar with its contents. 

65. Attached as EXHIBIT 16 is a true and correct copy of my letter to Mr. Catanzarite for all 

Conflicted Parties is attached hereto. I delivered this to Mr. Catanzarite on April 13, 2023. 

66. Attached as EXHIBIT 18 is a true and correct copy of the caption and signature page in Case 

No. 30-2018-01018922 filed against Mobile Farming Systems, Inc. and Cultivation 

Technologies, Inc. September 14, 2018, in Orange County Superior Court. 

67.  Attached as EXHIBIT 19 is a true and correct copy of the caption and signature page in Case 

No. 30-2019-01046904 filed on behalf of Mobile Farming Systems, Inc. against Cultivation 

Technologies, Inc. January 28, 2019, in Orange County Superior Court. 

68. Attached as EXHIBIT 20 is a true and correct copy of the caption and signature page in Case 

No. 30-2019-01064267 filed April 16, 2019, in Orange County Superior Court. 

69. Attached as EXHIBIT 21 is a true and correct copy of the caption and signature page in the first 

amended complaint for Case No. 30-2019-01064267 filed May 15, 2019, in Orange County 

Superior Court. 

70. Attached as EXHIBIT 22 is a true and correct copy of the caption and signature page in a cross 

complaint filed on behalf of Cultivation Technologies, Inc. by Catanzarite Law Corporation in 

Case No. 30-2019-01072088-CU-BC-CJC on July 2, 2019, in Orange County Superior Court. 

Beck v. Superior Court of California, County of Orange 
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71. Attached as EXHIBIT 23 is a true and correct copy of the caption and signature page in Case 

No. 30-2019-01046904 signed July 22, 2019, and filed in Orange County Superior Court. 

72. Attached as EXHIBIT 24 is a true and correct copy of the caption and signature page in the first 

amended complaint for Case No. 30-2018-01018922 signed July 22, 2019, and filed in Orange 

County Superior Court. Settlement of this derivative action was never approved by the Court. 

73. Attached as EXHIBIT 25 is a true and correct copy of the complaint in Case No. 30-2019-

01096233 filed on behalf of Cultivation Technologies, Inc. by Catanzarite Law Corporation filed 

September 11, 2019, in Orange County Superior Court before it was removed by defendant 

Scottsdale Insurance Company October 19, 2019, in U.S. Central District, Southern Division 

Case No. 8:19-cv-01993. 

74. Attached as EXHIBIT 26 is a true and correct copy of the caption and signature page in the cross 

complaint for Case No. 30-2020-01145998 filed on behalf of Mobile Farming Systems, Inc. by 

Catanzarite Law Corporation on August 10, 2020, in Orange County Superior Court. 

75. Attached as EXHIBIT 28 is a true and correct copy of Mobile Farming Systems, Inc. Statement 

of Information dated 12/22/2022 showing a street address of Catanzarite Law Corporation 2331 

West Lincoln Avenue, Anaheim, CA 92801 with officers Richard F. O’Connor II and James 

Duffy and directors James A. Duffy, Amy J. Cooper, and Richard F. O’Connor II with the agent 

name Kenneth J. Catanzarite. I obtained this from California Secretary of State’s website on 

April 17, 2022. 

76. Attached as EXHIBIT 29 is a true and correct copy of Mobile Farming Systems, Inc. Statement 

of Information dated 11/17/2020 showing a street address of Catanzarite Law Corporation 2331 

West Lincoln Avenue, Anaheim, CA 92801 with officers Richard F. O’Connor II and James 

Duffy and directors James A. Duffy, Amy J. Cooper, and Richard F. O’Connor II with the agent 

name Kenneth J. Catanzarite. I obtained this from California Secretary of State’s website on 

April 17, 2022. 

// 

// 

[SIGNATURE PAGE FOLLOWS] 
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I DECLARE THE FOREGOING TO BE TRUE UNDER PENALTY OF PERJURY, SIGNED TODAY, 

APRIL 21, 2023, FROM OCEANSIDE CALIFORNIA 

        _____________________________ 

        Justin S. Beck, Declarant 
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PROOF OF SERVICE 

I, Brian Bargabus, hereby declare: that I am over 18 years of age and I am not a party to this 

action, and that my address is 3501 Roselle St., Oceanside, CA 92056 and my email address is 

bbargabus@yahoo.com   

On April 21, 2023, I scheduled for service one copy of the following documents using a computer 

connected to the internet. 

OMNIBUS OPPOSITION TO MOTIONS TO COMPEL; MEMORANDUM OF POINTS AND 
AUTHORITIES; OBJECTION TO SANCTIONS; DECLARATION OF JUSTIN S. BECK

On the parties listed below: 

Catanzarite Law Corporation kcatanzarite@catanzarite.com 

Attorneys for Kenneth Catanzarite, Catanzarite Law Corporation, Brandon Woodward, Tim 
James O’Keefe, Amy Jeanette Cooper, Cliff Higgerson, Mohammed Zakhireh, Richard Francis 
O’Connor, Jr. James Duffy, TGAP Holdings, LLC, Nicole Marie Catanzarite Woodward, and Mobile 
Farming Systems, Inc. 

State of California  AGElectronicService@doj.ca.gov 

The State Bar of California serviceofprocess@calbar.ca.gov 

Eli David Morgenstern serviceofprocess@calbar.ca.gov 

Suzanne Grandt serviceofprocess@calbar.ca.gov 

Ruben Duran  serviceofprocess@calbar.ca.gov 
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By electronic mail by personally transmitting a true copy thereof via an electronic email service 

connected to the internet, addressed to the email addresses listed above.                                              [X] 

I swear the foregoing to be true under penalty of perjury under the laws of the State of California. 

I’m signing this April 21, 2023  

____________________________ 

Brian Bargabus 
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UNANIMOUS WRITTEN CONSENT OF DIRECTORS OF 
CULTIVATION TECHNOLOGIES, INC., 

a California corporation 

AMENDED ORGANIZATIONAL ACTS & RESOLUTIONS 

Pursuant to the authority granted to the directors to take action by unanimous written 
consent without a meeting pursuant to Section 307(b) of the California General Corporation 
Law, the Directors of CULTIVATION TECHNOLOGIES, INC., a California corporation (the 
“Corporation”) do hereby consent to, adopt, ratify, confirm and approve, as of the date indicated 
below, the following recitals and resolutions, as evidenced by their signatures hereunder:  

AMENDMENT OF ORIGINAL ORGANIZATIONAL ACTS & RESOLUTIONS 

WHEREAS, pursuant to a unanimous written consent (the “Organizational Consent”) of 
the Board of Directors (the “Board”) of the Corporation dated March 30, 2015, the Corporation 
enacted certain initial organizational acts on behalf of the Corporation; 

WHEREAS, certain aspects of the Organizational Consent were made in error and need 
to be amended; 

WHEREAS, the Board believes it is in the best interests of the Corporation to amend the 
Organizational Consent to correct the errors made therein; and 

NOW THEREFORE, IT IS HEREBY RESOLVED that the Organizational Consent 
previously approved by the Board is hereby amended as set forth in this “Amended 
Organizational Consent.” Resolutions previously approved in the Organizational Consent and 
not otherwise amended herein will remain in full force and effect. 

ISSUANCE OF SECURITIES 

WHEREAS, the Organizational Consent purported to authorize the issuance of 
28,000,000 shares of common stock of the Corporation to Mobile Farming Systems, Inc. in 
exchange for the contribution of certain assets and cash consideration; 

WHEREAS, Mobile Farming Systems, Inc. failed to provide any consideration as 
required pursuant to the Organizational Consent and, as a result, was not issued the common 
stock set forth in the Organizational Consent; 

WHEREAS, the Board deems it in the best interests of the Corporation to issue and sell 
shares of its common stock to its founding shareholders (the “Founders”) pursuant to that certain 
Common Stock Purchase Agreement (a form of which is attached hereto as Exhibit A) in the 
amounts and for the consideration set forth below: 
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         NUMBER AND 
NAME OF FOUNDER  CLASS OF SHARES   CONSIDERATION 
 
Richard O’Connor   2,500,000 shares of   $2,500.00 
     Common Stock 
 
Richard Probst    5,000,000 shares of   $5,000.00 
     Common Stock 
 
Amy Cooper    2,500,000 shares of   $2,500.00 
     Common Stock 
 
TGAP Holdings, LLC   5,500,000 shares of   $5,500.00 
     Common Stock 
 
EM2 Strategies LLC   2,000,000 shares of   $2,000.00 
     Common Stock 
 
I’m Rad LLC    3,000,000 shares of   $3,000.00 
     Common Stock 
 
Cliff Higgerson   1,000,000 shares of   $1,000.00 
     Common Stock 
 
Aroha Holdings Inc.   1,000,000 shares of   $1,000.00 
     Common Stock 
 
Scott Unfug    500,000 shares of   $500.00 
     Common Stock 
 

WHEREAS, the Board deems it to be in the best interest of the Corporation that 
23,000,000 shares of its common stock be issued and sold as set forth above; and 

 
NOW THEREFORE, IT IS HEREBY RESOLVED, that the officers of the 

Corporation is hereby authorized and instructed to issue and sell the shares of stock of the 
Corporation for the consideration above stated and in compliance with all the terms and 
conditions of Section 25102(f) of the California Corporations Code; and 

 
RESOLVED FURTHER, that each of the officers of the Corporation is authorized, 

directed, and empowered on behalf of the Corporation and in its name to execute any other 
applications, certificates, agreements or any other instruments or documents, or amendments or 
supplements thereto, or to do and to cause to be done any and all other acts and things such 
officers may in their discretion deem necessary or appropriate to carry out the purposes of the 
foregoing resolutions; and 
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RESOLVED FURTHER, the prior authorization of issuance of common stock to 
Mobile Farming Systems, Inc. is hereby null and void in its entirety. 

 
INCENTIVE STOCK PLAN 
 

WHEREAS, the Organizational Consent purported to authorize the adoption of an 
Incentive Stock Plan of up to 5,000,000 shares of common stock which shares were thereby 
reserved for future issuance to employees, officers, directors and/or consultants of the 
Corporation; 

 
WHEREAS, no such Incentive Stock Plan has been formally adopted and the Board 

deems it in the best interest of the Corporation to cancel the Incentive Stock Plan; and 
 
NOW THEREFORE, IT IS HEREBY RESOLVED that the Incentive Stock Plan is 

hereby canceled in its entirety. 
 
COMPENSATION OF DIRECTORS 
 

WHEREAS, the Organizational Consent purported to grant 30,000 options to purchase 
common stock of the Corporation to the directors of the Corporation for services provided as 
directors; 

 
WHEREAS, the Incentive Stock Plan has been canceled by the above resolution of the 

Board and no such option grants were formally made by the Corporation and the Board deems it 
in the best interest of the Corporation to cancel any option grants purportedly made thereby; 
 

RESOLVED, that the Corporation hereby cancels any options granted under the 
Incentive Stock Plan, including any such options granted to the directors of the Corporation.  
 
OMNIBUS RESOLUTIONS 
 
 RESOLVED, that any of the officers of the Corporation be, and each of them hereby is, 
authorized (i) to prepare, execute, deliver and perform, as the case may be, such agreements, 
amendments, applications, approvals, certificates, communications, consents, demands, 
directions, documents, further assurances, instruments, notices, orders, requests, resolutions, 
supplements or undertaking, (ii) to pay or cause to be paid on behalf of the Corporation any 
 related costs and expenses and (iii) to take such other actions, in the name and on behalf of the 
Corporation, as each such officer, in such officer’s discretion, shall deem necessary and 
advisable to complete and effect the foregoing resolutions or to carry out the intent and purposes 
of the foregoing resolutions; 
 
 RESOLVED FURTHER, that all actions heretofore taken by the officers and directors 
of the Corporation with respect to the foregoing resolutions and all other matters contemplated 
thereby are hereby approved, adopted, ratified and confirmed. 
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CULTIVATION TECHNOLOGIES, INC. 
 

COMMON STOCK PURCHASE AGREEMENT 
 
 

This Common Stock Purchase Agreement (this “Agreement”) is made as of June 15, 2015 
by and between Cultivation Technologies, Inc., a California corporation (the “Company”), and 
                                         (“Purchaser”). 

 
1.         Sale of Stock.   Subject to the terms and conditions of this Agreement, 

simultaneously with the execution and delivery of this Agreement by the parties or on such other 
date as the Company and Purchaser shall agree (the “Purchase Date”), the Company will issue and 
sell to Purchaser, and Purchaser agrees to purchase from the Company,                      shares 
of the Company’s Common Stock (the “Shares”) at a purchase price of $0.001  per share for a 
total purchase price of $                     (the “Aggregate Purchase Price”).   On the Purchase Date, 
Purchaser will deliver the Aggregate Purchase Price to the Company and the Company will enter 
the Shares in Purchaser’s name as of such date in the books and records of the Company or, if 
applicable, a duly authorized transfer agent of the Company.   The Company will deliver to 
Purchaser a stock certificate representing the Shares as soon as practicable following such date.   
As used elsewhere herein, the term “Shares” refers to all of the Shares purchased hereunder and 
all securities received in connection with the Shares pursuant to stock dividends or splits, all 
securities received in replacement of the Shares in a recapitalization, merger, reorganization, 
exchange or the like, and all new, substituted or additional securities or other property to which 
Purchaser is entitled by reason of Purchaser’s ownership of the Shares. 

 
2.         Consideration for Shares.   As consideration for the Shares, Purchaser will 

deliver the Aggregate Purchase Price by a check or wire transfer made out to the Company as 
payment in full of the Aggregate Purchase Price. 

 
3.         Investment and Taxation Representations.   In connection with the purchase of 

the Shares, Purchaser represents to the Company the following: 
 

(a)       Purchaser is aware of the Company’s business affairs and financial 
condition and has acquired sufficient information about the Company to reach an informed and 
knowledgeable decision to acquire the Shares. Purchaser is purchasing the Shares for investment 
for Purchaser’s own account only and not with a view to, or for resale in connection with, any 
“distribution” thereof within the meaning of the Securities Act or under any applicable provision 
of state law.   Purchaser does not have any present intention to transfer the Shares to any other 
person or entity. 

 
(b)       Purchaser understands that the Shares have not been registered under the 

Securities Act by reason of a specific exemption therefrom, which exemption depends upon, 
among other things, the bona fide nature of Purchaser’s investment intent as expressed herein. 

 
(c)       Purchaser further acknowledges and understands that the securities must 

be held indefinitely unless they are subsequently registered under the Securities Act or an 
exemption from such registration is available.   Purchaser further acknowledges and understands 
that the Company is under no obligation to register the securities. 

 
(d)       Purchaser is familiar with the provisions of Rule 144, promulgated under 
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the Securities Act, which, in substance, permits limited public resale of “restricted securities” 
acquired, directly or indirectly, from the issuer of the securities (or from an affiliate of such 
issuer), in a non-public offering subject to the satisfaction of certain conditions.   Purchaser 
understands that the Company provides no assurances as to whether he or she will be able to 
resell any or all of the Shares pursuant to Rule 144, which rule requires, among other things, that 
the Company be subject to the reporting requirements of the Exchange Act, that resales of 
securities take place only after the holder of the Shares has held the Shares for certain specified 
time periods, and under certain circumstances, that resales of securities be limited in volume and 
take place only pursuant to brokered transactions.   Notwithstanding this Section 3(d), Purchaser 
acknowledges and agrees to the restrictions set forth in Section 3(e) below. 

 
(e)       Purchaser further understands that in the event all of the applicable 

requirements of Rule 144 are not satisfied, registration under the Securities Act, compliance with 
Regulation A, or some other registration exemption will be required; and that, notwithstanding 
the fact that Rule 144 is not exclusive, the Staff of the Securities and Exchange Commission has 
expressed its opinion that persons proposing to sell private placement securities other than in a 
registered offering and otherwise than pursuant to Rule 144 will have a burden of proof in 
establishing that an exemption from registration is available for such offers or sales, and that such 
persons and their respective brokers who participate in such transactions do so at their own risk. 

 
(f)        Purchaser understands that Purchaser may suffer adverse tax consequences 

as a result of Purchaser’s purchase or disposition of the Shares.   Purchaser represents that 
Purchaser has consulted any tax consultants Purchaser deems advisable in connection with the 
purchase or disposition of the Shares and that Purchaser is not relying on the Company for any 
tax advice. 

 
4.       Restricted Legend; Selling Restrictions.  
 

(a) Restricted Legend.  Any stock certificate or, in the case of uncertificated 
securities, notice of issuance, for the Shares, shall bear the following legend (as well as any legends 
required by applicable state and federal corporate and securities laws): 
 
“THE SECURITIES REFERENCED HEREIN HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT 
OF 1933, AND HAVE BEEN ACQUIRED FOR INVESTMENT AND NOT WITH A VIEW TO, OR IN CONNECTION 
WITH, THE SALE OR DISTRIBUTION THEREOF.   NO SUCH SALE OR DISTRIBUTION MAY BE EFFECTED 
WITHOUT AN EFFECTIVE REGISTRATION STATEMENT RELATED THERETO OR AN OPINION OF 
COUNSEL IN A FORM SATISFACTORY TO THE COMPANY THAT SUCH REGISTRATION IS NOT REQUIRED 
UNDER THE SECURITIES ACT OF 1933.” 

 
(b) Selling Restrictions.  Commencing upon the date the Company begins 

publicly trading, and ending twelve (12) months after (the “Trading Restriction End Date”), the 
undersigned Purchaser will be restricted to selling, pledging or otherwise disposing of no more than 
five percent (5%) of the Shares per calendar month, either directly or indirectly until the Trading 
Restriction End Date. Following the Trading Restriction End Date, no further contractual trading or 
lock-up restrictions will remain, subject to state and federal securities laws.  

5.         No Employment Rights.   Nothing in this Agreement shall affect in any manner 
whatsoever the right or power of the Company, or a parent, subsidiary or affiliate of the 
Company, to terminate Purchaser’s employment or consulting relationship (if any), for any 
reason, with or without cause. 
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6.         Certain Defined Terms. 

 
(a)       “Affiliate” means an entity other than a Subsidiary which, together with 

the Company, is under common control of a third person or entity. 
 

(b)      “Consultant” means any person, including an advisor but not an 
Employee, who is engaged by the Company, or any Parent, Subsidiary or Affiliate, to render 
services (other than capital-raising services) and is compensated for such services, and any 
Director whether compensated for such services or not. 

 
(c)       “Director” means a member of the Board of Directors of the Company. 
 

 (d)        “Employee” means any person employed by the Company, or any Parent, 
Subsidiary or Affiliate, with the status of employment determined pursuant to such factors as are 
deemed appropriate by the Board of Directors of the Company in its sole discretion, subject to any 
requirements of applicable laws, including the Code.  The payment by the Company of a director’s 
fee shall not be sufficient to constitute “employment” of such director by the Company or any 
Parent, Subsidiary or Affiliate. 
 

(e)      “Parent” means any corporation (other than the Company) in an 
unbroken chain of corporations ending with the Company if each of the corporations other than 
the Company owns stock possessing 50% or more of the total combined voting power of all 
classes of stock in one of the other corporations in such chain. 

 
(f)       “Subsidiary” means any corporation (other than the Company) in an 

unbroken chain of corporations beginning with the Company if each of the corporations other 
than the last corporation in the unbroken chain owns stock possessing 50% or more of the total 
combined voting power of all classes of stock in one of the other corporations in such chain. 

 
7.       Miscellaneous. 

 
(a)     Governing Law.   The validity, interpretation, construction and 

performance of this Agreement, and all acts and transactions pursuant hereto and the rights and 
obligations of the parties hereto shall be governed, construed and interpreted in accordance with 
the laws of the state of California, without giving effect to principles of conflicts of law.   For 
purposes of litigating any dispute that may arise directly or indirectly from this Agreement, the 
parties hereby submit and consent to the exclusive jurisdiction of the state of California and 
agree that any such litigation shall be conducted only in the courts of California or the federal 
courts of the United States located in California and no other courts. 

 
(b)        Entire Agreement.   This Agreement sets forth the entire agreement and 

understanding of the parties relating to the subject matter herein and supersedes all prior or 
contemporaneous discussions, understandings and agreements, whether oral or written, between 
them relating to the subject matter hereof. 

 
(c)        Amendments and Waivers.   No modification of or amendment to this 

Agreement, nor any waiver of any rights under this Agreement, shall be effective unless in 
writing signed by the parties to this Agreement.   No delay or failure to require performance of 
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any provision of this Agreement shall constitute a waiver of that provision as to that or any other 
instance. 

 
(d)      Successors and Assigns.   Except as otherwise provided in this 

Agreement, this Agreement, and the rights and obligations of the parties hereunder, will be 
binding upon and inure to the benefit of their respective successors, assigns, heirs, executors, 
administrators and legal representatives. The Company may assign any of its rights and 
obligations under this Agreement.   No other party to this Agreement may assign, whether 
voluntarily or by operation of law, any of its rights and obligations under this Agreement, except 
with the prior written consent of the Company. 

 
(e)        Notices.   Any notice, demand or request required or permitted to be given 

under this Agreement shall be in writing and shall be deemed sufficient when delivered 
personally or by overnight courier or sent by email, or 48 hours after being deposited in the U.S. 
mail as certified or registered mail with postage prepaid, addressed to the party to be notified at 
such party’s address as set forth on the signature page, as subsequently modified by written 
notice, or if no address is specified on the signature page, at the most recent address set forth in 
the Company’s books and records. 

 
(f)         Severability.   If one or more provisions of this Agreement are held to be 

unenforceable under applicable law, the parties agree to renegotiate such provision in good faith. 
In the event that the parties cannot reach a mutually agreeable and enforceable replacement for 
such provision, then (i) such provision shall be excluded from this Agreement, (ii) the balance of 
the Agreement shall be interpreted as if such provision were so excluded and (iii) the balance of 
the Agreement shall be enforceable in accordance with its terms. 

 
(g)        Construction.   This Agreement is the result of negotiations between and 

has been reviewed by each of the parties hereto and their respective counsel, if any; accordingly, 
this Agreement shall be deemed to be the product of all of the parties hereto, and no ambiguity 
shall be construed in favor of or against any one of the parties hereto. 

 
(h)        Counterparts.   This Agreement may be executed in any number of 

counterparts, each of which when so executed and delivered shall be deemed an original, and all 
of which together shall constitute one and the same agreement. 

 
(i)         Electronic Delivery.   The Company may, in its sole discretion, decide to 

deliver any documents related to this Agreement or any notices required by applicable law or the 
Company’s Certificate of Incorporation or Bylaws by email or any other electronic means. 
Purchaser hereby consents to receive such documents and notices by such electronic delivery and 
agrees to participate through an on-line or electronic system established and maintained by the 
Company or a third party designated by the Company. 
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(j)        California Corporate Securities Law.   THE SALE OF THE 
SECURITIES WHICH ARE THE SUBJECT OF THIS AGREEMENT HAS NOT BEEN 
QUALIFIED WITH THE COMMISSIONER OF CORPORATIONS OF THE STATE OF 
CALIFORNIA AND THE ISSUANCE OF THE SECURITIES OR THE PAYMENT OR 
RECEIPT OF ANY PART OF THE CONSIDERATION THEREFOR PRIOR TO THE 
QUALIFICATION IS UNLAWFUL, UNLESS THE SALE OF SECURITIES IS EXEMPT 
FROM QUALIFICATION BY SECTION 25100, 25102 OR 25105 OF THE CALIFORNIA 
CORPORATIONS CODE.   THE RIGHTS OF ALL PARTIES TO THIS AGREEMENT ARE 
EXPRESSLY CONDITIONED UPON THE QUALIFICATION BEING OBTAINED, UNLESS 
THE SALE IS SO EXEMPT. 

 
The parties have executed this Common Stock Purchase Agreement as of the date first set 

forth above. 
 

THE COMPANY: 
 

CULTIVATION TECHNOLOGIES, INC. 
 

 
By:   

(Signature) 
 

Name:   
Title:   

 
Address: 
__________________ 
__________________ 

 
 
 

PURCHASER: 
 
 

(PRINT NAME) 
 

By:   
(Signature) 

 
Name:   
Title:   

 
Address: 
__________________ 
__________________ 
Email: 
__________________ 
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8/17/2018 Cultivation Technologies, Inc. Mail - Roger Root - Jolly Roger Bus Opportunity

https://mail.google.com/mail/u/0/?ui=2&ik=8f58f7a84e&jsver=Q_d13qeAqJE.en.&cbl=gmail_fe_180813.12_p2&view=pt&msg=14f5169151627a62&q=j… 1/1

Richard Probst <rick@cultivationtech.com>

Roger Root - Jolly Roger Bus Opportunity

Tony Scudder <tony@cultivationtech.com> Fri, Aug 21, 2015 at 10:58 AM
To: Richard O'Connor <richard@cultivationtech.com>, Justin Beck <justin@cultivationtech.com>, Richard Probst
<rick@cultivationtech.com>, Amy Cooper <amy@cultivationtech.com>
Cc: Christopher Tinen <ctinen@horwitzarmstrong.com>, Rana Foroughi <rana@cultivationtech.com>

Roger is excited about what we are doing. Is trying to figure out a way to come up with funds for his shares.

He has a son who has a dispensary in Aberdeen Washington.
His sons Name is  Brent Rothwell
360.591.9732 Cell
360.627.9421 Dispensary

Roger said we could use his name to see if we could connect with his son for a Washington presence.

We need to have someone from our team call to explore.

Best Regards,

Tony Scudder
Executive Vice President of Client Relations
Cultivations Technologies Inc.
3 Park Plaza
Irvine, CA 92614
Cell 714.728.3123
Office (888) 851-9802 
tony@cultivationtech.com
https://www.linkedin.com/in/tonyscudder1

E-MAIL CONFIDENTIALITY NOTICE: This message and any attachments are intended only for the use of the
addressee and may contain information that is privileged and confidential. If the reader of the message is not the intended
recipient or an authorized representative of the intended recipient, you are hereby notified that any dissemination of this
communication is strictly prohibited. If you have received this communication in error, please notify us immediately by
replying to this e-mail message or by telephone at 888-851-9802 and delete the message and any attachments from your
system. Thank you.
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O,HAGAN MEYER, LLC 
SAMUEL Y. EDGERTON, III (CA Bar No. 127156) 
sedgerton(g),ohaganmeyer.com 
JOFINNY L. ANTWILER (CA Bar No. 288772) 
jantwi1er(c_D,ohaganme_ver.com 
4695 MacArthur Court, Suite 210 
Newport Beach, Califoniia 92660 
Telz (949) 942-8500 

I 

Faxz (949) 942-8510 

Attorneys for Defendants Cultivation Technologies, Inc., Justin Beck, 
Robert Kamm, Robert Bernheimer, Irving Einhorn, and Miguel Motta 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

MOBILE FARMING SYSTEMS, INC., et al. 
Plaintiffs, 

v. 

RICHARD JOSEPH PROBST, et al. 
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I, Alan Shinderman, declarez 

1. I am over the age of I8, and I currently reside in Las Vegas, Nevada. The following 
facts are personally known to me and if called upon as a witness, I can and will competently testify 

thereto. 

2. I have been the president and sole owner of Quicksilver Stock Transfer, LLC, a Nevada 

limited liability company, (uQuicksilverH) since 2008. 

3. Quicksilver is headquartered in Las Vegas, Nevada. 

4. Quicksilver has been registered as a transfer agent with the United States Securities and 

Exchange Commission since August 8, 2007. 

5. Since July 2015, Quicksilver has acted as the transfer agent for Cultivation 

Technologies, Inc. (HCTIH). On or around July 22, 2015, CTI retained Quicksilver pursuant to a Client 
Securities Agreement (HAgreementn). Attached as ffExhibit 1,, is a true and correct copy of the 

executed Client Securities Agreement I received from CTI and executed on or around July 22, 2015. 

6. On or around July 22, 2015, the Agreement was executed and delivered to Quicksilver 

by Richard O,Connor (uO,Conno1-H) in his represented capacity as the Chief Executive Officer of CTI. 

7. As CTI represented that it had not previously engaged a transfer agent, OlConnor 

agreed to deliver to Quicksilver, among other things, a complete list of issued and outstanding 

securities of CTI and the capitalization of CTI pursuant to the Agreement. See Ex. 1, p. 1. 

8. Neither O,Connor nor CTI represented that Mobile Farming Systems, Inc. was a 

shareholder of CTI. O,Connor never produced or delivered any list of issued and outstanding securities 

ofCTI, and it was represented that CTI had no outstanding shares prior to the initial issuance 

processed by Quicksilver. 

9. On July 30, 2015, Quicksilver processed the initial issuance of CTI common stock. This 
initial issuance was referenced as Batch 10645. 

10. The initial issuance of CTI common stock, Batch 10645, consisted of 22 million 
certificated shares of common stock to eight different shareholders effective as of June 15, 2015, 
which includes the first ever stock certificate of CTI being issued to Richard O,Connor for 2,500,000 

shares, represented by certificate number 1000. The initial issuance was pursuant to the Amended 
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Organizational Acts 84 Resolutions by the Unanimous Written Consent of Directors of Cultivation 

Technologies, Inc., a Califomia Corporation. 

1 1. Batch 10645 selves as the initial shareholder register of CTI based solely on 

information provided by CTI and O,Connor. 

l2. I have reviewed the register of CTI shareholders from the engagement of Quicksilver in 

July 2015 through the date of this declaration, and at no time was Mobile Farming Systems, Inc. 

designated a shareholder of CTI. 

I declare under penalty of perjury of the laws of the State of Nevada that the foregoing is true 

and correct. 

Executed this lllh day of April 2019 at L Vegas, Nevada. (/e/ /at 

_ 

\\ I 

0/ 6f (K 
Alan Shinderman 
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~~P~oexcyq~~ UNITED STATES
~ SECURITIES AND EXCHANGE COMMISSION

~.. j ~ a ~ LOS ANGELES REGIONAL OFFICE
s~ ~ ~~ 4A4 SOUTH FLOWER STREET, SUITE 9O0

~,k~MxX~'+ 
LOS ANGELES, CALIFORNIA 90071

January 23, 2018

Via Pmail

Sam Y. Edgerton, III, Esq.
Freeman Mathis &Gary, LLP
2615 Pacific Coast Highway, Suite 300
Hermosa Beach, CA 90254
sedgerton@finglaw.com

DIRECT Din~:(323)965-3975
Fnx NunneeR: (213) 443-1905

Re: In the Matter of Cultivation Technolo ies, Inc. LA-4837)

Dear Mr. Edgerton:

We have concluded the investigation as to Cultivation Technologies, Inc. Based

on the information we have as of this date, we do not intend to recommend an

enforcement action by the Commission against Cultivation Technologies, Inc. We are

providing this notice under the guidelines set out in the final paragraph of Securities Act

Release No. 5310, which states in part that the notice "must in no way be construed as
indicating that the party has been exonerated or that no action may ultimately result from

the staffs investigation." (The full text of Release No. 5310 can be found at:
http://www.sec. gov/divisions/enforce/wells-release.pdf.)

Very truly yours,

Marc J. Blau
Assistant Regional Director
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KENNETH D. WATNICK (Bar No. 150936) 
   kdw@amclaw.com 
ANDERSON, McPHARLIN & CONNERS LLP 
707 Wilshire Boulevard 
Suite 4000 
Los Angeles, California  90017-3623 
TELEPHONE: (213) 688-0080  FACSIMILE: (213) 622-7594 

Attorneys for Nominal Defendant MOBILE 
FARMING SYSTEMS, INC. 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF ORANGE, CENTRAL JUSTICE CENTER 

DENISE PINKERTON, an individual as 
attorney in fact for ROGER D. ROOT, 
individually and as successor in interest to the 
claims of his deceased Spouse Sharon K. Root, 
and derivatively on behalf of MOBILE 
FARMING SYSTEMS, INC., a California 
corporation, 

Plaintiffs, 
vs. 

CULTIVATION TECHNOLOGIES, INC., a 
California corporation; RICHARD JOSEPH 
PROBST, an individual; RICHARD 
FRANCIS O'CONNOR II, an individual; 
AMY JEANETTE COOPER, an individual; 
JOSEPH R. PORCHE, an individual; JUSTIN 
S. BECK, an individual; TGAP HOLDINGS, 
LLC, a limited liability company; EM2 
STRATEGIES, LLC, a limited liability 
company; I'M RAD, LLC, a limited liability 
company; CLIFF HIGGERSON, an 
individual; AROHA HOLDINGS INC., a 
California corporation; ANTHONY 
SCUDDER, a.k.a. TONY SCUDDER, an 
individual; SCOTT UNFUG, an individual; 
RANA FOROUGHI MOBIN, an individual; 
ROBERT KAMM, an individual; ROBERT A. 
BERNHEIMER, an individual; IRVING 
MARK EINHORN, an individual; MIGUEL 
MOTTA, an individual; and Does 1-150, 

Defendants. 

 Case No. 30-2018-01018922-CU-FR-CJC 

Hon. James Crandall, Dept. C33 

Action Filed: September 14, 2018 

NOTICE OF MOTION AND MOTION 
FOR SECURITY; MEMORANDUM OF 
POINTS AND AUTHORITIES 

[Declarations of Richard Probst and 
Kenneth D. Watnick Filed Concurrently 
Herewith] 

DATE:  March 7, 2019 
TIME:  1:30 p.m. 
DEPT.:  C33 

Trial Date: None 

Nominal Defendant: MOBILE FARMING 
SYSTEMS, INC., a California corporation, 
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TO ALL PARTIES AND THEIR COUNSEL OF RECORD:

PLEASE TAKE NOTICE that on March 7, 2019, at 1:30 p.m., or as soon thereafter as 

the matter may be heard in Department 33 of the above-entitled Court, located at 700 Civic Center 

Drive West, Santa Ana, California, Nominal Defendant MOBILE FARMING SYSTEMS, INC. 

(“MFS”) will, and hereby does, move for an order requiring Plaintiff DENISE PINKERTON, an 

individual as attorney in fact for ROGER D. ROOT, individually and as successor in interest to 

the claims of his deceased Spouse Sharon K. Root, and derivatively on behalf of MOBILE 

FARMING SYSTEMS, INC., a California corporation (“Plaintiff”) to furnish a bond to secure 

reimbursement of reasonable litigation expenses incurred by MFS in this shareholder derivative 

action. 

This Motion is based on Corporations Code §800(c), et. seq. and specifically requests that 

Plaintiff be required to post a bond in the amount of no less than Fifty Thousand Dollars 

($50,000.00) in accordance with Corporations Code §800 (d). 

This Motion is based on this Notice of Motion, the attached Memorandum of Points and 

Authorities, the Declarations of Kenneth D. Watnick and Richard Probst, all of the pleadings, 

files, and records in this proceeding, all other matters of which the Court may take judicial notice, 

and any argument or evidence that may be presented to or considered by the Court at the hearing 

prior to its ruling. 

DATED: January 7, 2019 ANDERSON, McPHARLIN & CONNERS LLP 

By: 
Kenneth D. Watnick 

Attorneys for Nominal Defendant MOBILE 
FARMING SYSTEMS, INC. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Plaintiff Denise Pinkerton, an individual as attorney in fact for Roger D. Root (“Plaintiff”) 

filed a derivative action “on behalf of Nominal Defendant MFS” (Complaint, ¶¶1 and 2) and 

against MOBILE FARMING SYSTEMS, INC. (“MFS”); against management defendants Richard 

Joseph Probst, Richard Francis O’Connor II, and Amy Jeanette Cooper (collectively 

“Management Defendants”) and other defendants.  In accordance with Corporations Code §800(c) 

and (d), MFS requests that the Court require Plaintiff to furnish a bond of not less than $50,000.00 

to secure reimbursement of reasonable litigation expenses incurred by MFS with respect to this 

action.  

MFS is entitled to security to cover their reasonable litigation expenses if “there is no 

reasonable possibility that the prosecution of the cause of action alleged in the complaint against 

the moving party will benefit the corporation or its shareholders.”  (Corp. Code. §800 (c)(1).)  To 

properly assess “whether there is no reasonable possibility the action will benefit the corporation, 

the court ‘must evaluate the possible defenses which the plaintiffs would have to overcome before 

they could prevail at trial.’”  (Donner Management Co. v. Schaffer (2006) 142 Cal.App.4th 1296, 

1304.)   

Lack of standing is a clear defense in this action.  The plaintiff in a derivative action must 

be “a shareholder, of record or beneficially, or the holder of voting trust certificates.”  (Corp. Code 

§800 (b)(1).)  Section 800 “prohibits an individual from bringing a derivative action unless he was 

a shareholder both at the time he filed the derivative action and at the time of the transaction of 

which he complains.”  (Pacific Lumber Co. v. Sup. Ct. (1990) 226 Cal.App.3d 371, 376.)  

According to the available information, Roger D. Root (“Root”) has never been “a shareholder, of 

record or beneficially, or the holder of trust certificates” of MFS.  (Declaration of Richard Probst 

(“Probst Decl.”), at ¶3.)  Instead, it appears that Plaintiff is alleging claims by a third-party not 

named in the operative complaint – Jolly Roger, Inc., a Washington Corporation.  (Id.) 

Even if Root has standing, a shareholder must prosecute a derivative action to “benefit the 

corporation or its shareholders.”  (Corp. Code. §800(c)(1).)  Here, Plaintiff has already served over 
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500 separate discovery requests upon MFS, including Requests for Admission that ask MFS to 

admit that it has no defenses to the different causes of action in the Complaint and Form 

Interrogatories seeking the facts, witnesses, and documents supporting each denial.  MFS has no 

insurance for this action and will incur substantial expense in responding to this initial set of 500 

discovery requests.  Accordingly, MFS believes that this derivative action will not benefit MFS; it 

likely will damage MFS in direct contradiction to the express purpose of a derivative action.   

MFS is filing this Motion as a last resort.  Prior to filing this action, MFS requested that 

Plaintiff narrow or focus the discovery directed to MFS.  Plaintiff declined this request.   

II. FACTUAL BACKGROUND 

Plaintiff filed her Complaint on September 14, 2018.  Plaintiff’s Complaint alleges she 

“sues derivatively on behalf of Nominal Defendant MFS.”  (Complaint, ¶1.)  Paragraph 2 of the 

Complaint alleges that “Plaintiffs” means “ROOT and MFS.”  (Id., ¶2.)  It also alleges that it 

would have been futile to make a demand for relief on the MFS Board of Directors because the 

Board is comprised of Management Defendants “who will not bring suit against themselves [or] 

their co-conspirators and aiders and abetters.”  (Complaint, ¶29.) 

MFS was not aware it had been served with the Complaint.  (Probst Decl., ¶¶4 and 5.)  

MFS is informed and believes that during a Case Management Conference on December 18, 2018, 

Plaintiff’s counsel advised, for the first time, that the Court that MFS was allegedly served by 

substitute service on October 11, 2018.  Prior to the conference, Plaintiff filed a Case Management 

Conference Statement which described the status of service on defendants, but did not reflect that 

MFS had been served.  (Attachment 4a to CMC Statement, Ex. 6 to Declaration of Kenneth D. 

Watnick (“Watnick Decl.”).)   

On December 21, MFS retained counsel.  (Watnick Decl., at ¶3.)  Upon being retained, 

MFS’s counsel contacted Plaintiff’s counsel to introduce himself and request a service list.  

(Watnick Decl., ¶4.)  In response, Plaintiff’s counsel advised that he had or was serving discovery 

on MFS.  (Id.)  Specifically, on December 21, Plaintiff served discovery which contained over 500 

separate requests for testimony, documents, and information.  Plaintiff propounded the following 

discovery on MFS:  
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• Amended Notice of Deposition of MFS with 90 categories of examination, 207 

requests for production of documents and 11 requests for production of “things”,  

• Amended First Request for Production containing 207 requests for production of 

documents and 11 requests for production of “things”,  

• First Set of Special Interrogatories containing 70 special interrogatories,  

• First Set of Request for Admissions with 69 requests for admission, and  

• First Set of Form Interrogatories, with 28 form interrogatories, including Form 

Interrogatory No. 17.1. 

(Exs. 1 through 5 to Watnick Decl.) 

MFS understands that Plaintiff has propounded similar discovery requests upon 

Defendants Probst, O’Connor, Cooper, and all other named defendants.  In total, Plaintiff has 

propounded approximately two thousand (2,000) separate written discovery requests upon just 

MFS and the Management Defendants.  (Watnick Decl., ¶5.)  MFS understands that when 

combined with the other named defendants, plaintiff has served in excess of five thousand (5,000)

separate written discovery requests.  (Id.) 

After receiving the voluminous discovery, MFS contacted Plaintiff regarding the discovery 

directed to MFS.  (Id., at ¶6.)  MFS explained that it did not have insurance, would incur 

substantial expense in responding to over 500 discovery requests, and did not believe that such 

expensive discovery was consistent with the purpose of a derivative action.  (Id.)  MFS proposed 

that Plaintiff: (a) narrow the scope of discovery to MFS or (b) post security of $50,000.00 

pursuant to Corporations Code §800.  (Id.)  Plaintiff declined to narrow the discovery.  (Id.)  It 

also stated that Plaintiff was not in a financial position to post security.  (Id.) 

III. PLAINTIFF SHOULD BE REQUIRED TO POST SECURITY IN THIS 

DERIVATIVE ACTION 

A. Legal Standards Governing a Motion for Security 

Corporation Code §800(c) provides as follows: 

(c) In any action referred to in subdivision (b), at any time within 30 
days after service of summons upon the corporation or upon any 
defendant who is an officer or director of the corporation, or held 
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such office at the time of the acts complained of, the corporation or 
the defendant may move the court for an order, upon notice and 
hearing, requiring the plaintiff to furnish a bond as hereinafter 
provided. The motion shall be based upon one or both of the 
following grounds: 

(1) That there is no reasonable possibility that the 
prosecution of the cause of action alleged in the 
complaint against the moving party will benefit the 
corporation or its shareholders. 

(2) That the moving party, if other than the 
corporation, did not participate in the transaction 
complained of in any capacity. 

The court on application of the corporation or any defendant may, 
for good cause shown, extend the 30-day period for an additional 
period or periods not exceeding 60 days. 

Corporations Code Section 800(d) provides: 

(d) At the hearing upon any motion pursuant to subdivision (c), the 
court shall consider such evidence, written or oral, by witnesses or 
affidavit, as may be material (1) to the ground or grounds upon 
which the motion is based, or (2) to a determination of the probable 
reasonable expenses, including attorneys’ fees, of the corporation 
and the moving party which will be incurred in the defense of the 
action. If the court determines, after hearing the evidence adduced 
by the parties, that the moving party has established a probability in 
support of any of the grounds upon which the motion is based, the 
court shall fix the amount of the bond, not to exceed fifty thousand 
dollars ($50,000), to be furnished by the plaintiff for reasonable 
expenses, including attorneys’ fees, which may be incurred by the 
moving party and the corporation in connection with the action, 
including expenses for which the corporation may become liable 
pursuant to Section 317. A ruling by the court on the motion shall 
not be a determination of any issue in the action or of the merits 
thereof. If the court, upon the motion, makes a determination that a 
bond shall be furnished by the plaintiff as to any one or more 
defendants, the action shall be dismissed as to the defendant or 
defendants, unless the bond required by the court has been furnished 
within such reasonable time as may be fixed by the court. 

The purpose of the §800 security provision is to prevent unwarranted shareholder 

derivative lawsuits.  (Donner Management Co. v. Schaffer (2006) 142 Cal.App.4th 1296, 1305.)  

As explained by the California Supreme Court: “[E]very stockholder who ... is unable to induce 

the corporation, through its board of directors, to institute a particular action on its own behalf, and 

who undertakes as its volunteer representative to sue on the cause asserted by him, may be 

required to furnish security.”  (Beyerbach v. Juno Oil Co. (1954) 42 Cal.2d 11, 21.)  “In these 
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circumstances the Legislature, for the protection of third persons who have dealt with the 

corporation, as well as for the protection of the corporation and its officers and employe[e]s, can 

constitutionally require that the stockholder who would act as in the nature of a guardian ad litem 

must, as a condition of prosecuting the action on behalf of the corporation, either show a 

reasonable probability that the suit will be successful or secure the payment of the defendants’ 

expenses should they prevail.”  (Donner Management Co., supra, 142 Cal.App.4th at 1305.) 

Plaintiff must post sufficient security to cover MFS’s reasonable legal fees if she cannot 

establish the reasonable probability that her suit will be successful.  (Id., at 1303; Corp. Code 

§800(c)(1).)  Here, Plaintiff cannot establish the reasonable probability that her suit will succeed 

because MFS is not aware of information showing that Root was a shareholder of record of MFS, 

a condition precedent to initiating a derivative claim.  (Probst Dec., ¶3; Pacific Lumber Co. v. Sup. 

Ct., supra, 226 Cal.App.3d at 377; Corp. Code §800(b)(1).)  Also, security is appropriate because 

Plaintiff does not appear to be pursuing this derivative action to benefit the corporation, MFS.  It 

has propounded expensive discovery that will require MFS to incur over $30,000 in legal fees in 

order to respond to the initial sets of discovery.  (Watnick Decl., ¶7.)  

B. Plaintiff Cannot Establish A Reasonable Probability Of Success 

As a condition precedent to initiating a derivative claim, the plaintiff must be “a 

shareholder, of record or beneficially, or the holder of voting trust certificates.”  (Corp. Code § 

800 (b) (1).)  Section 800 “prohibits an individual from bringing a derivative action unless he was 

a shareholder both at the time he filed the derivative action and at the time of the transaction of 

which he complains.”  (Pacific Lumber Co., supra (1990) 226 Cal.App.3d at 377.)  Failure to 

comply to with the requirements of section 800 “deprives a litigant of standing.”  (Shields v. 

Singelton (1993) 15 Cal.App.4th 1611, 1618.)   

As reflected in the Declaration of Richard Probst, MFS does not have any information 

showing that Root is or was a shareholder.  (Probst Decl., at ¶3.)  Although it may be speculation, 

Plaintiff may have some connection to Jolly Roger, Inc., a Washington Corporation, which is a 

shareholder of MFS.  (Probst Decl.,¶ 3.)  However, a derivative action must be prosecuted  

/ / / 
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by a shareholder, not an individual with some connection to a shareholder.  (Corp. Code 

§800(b)(1).) 

Because Plaintiff does not appear to have standing, she should be required, at a minimum 

to post security pursuant to §800(c)(1) to protect MFS against litigation costs should she be unable 

to establish that Root was a shareholder of record of MFS.   

C. Plaintiff Is Causing MFS To Incur Substantial Expense In Complying With 

Over 500 Discovery Requests 

The plaintiff shareholder in a derivative action is a nominal plaintiff.  Even though the 

corporation is joined as the nominal defendant, it is the real party in interest to which any recovery 

usually belongs.  (Grosset v. Wenaas (2008) 42 Cal.4th 1100, 1108.) 

As a general rule, a shareholder cannot initiate a derivative action on behalf of a 

corporation without informing the directors about the action and making a reasonable effort to 

induce them to commence suit otherwise secure relief.  (Corp. Code §800(b)(2).)  However, a 

plaintiff is excused from this demand requirement if he can show that such demand would be 

futile.  (Bader v. Anderson (2009) 179 Cal.App.4th 775, 789-790.)  Plaintiff alleges that a demand 

would have been futile in this circumstance because the directors are defendants, co-conspirators 

and aiders and abetters.  (Complaint, ¶29.) 

Even if a demand would have been futile in this circumstance, Plaintiff must pursue this 

derivative action in a manner that will benefit the corporation.  (Corp. Code. § 800(c)(1).)  Here, 

Plaintiff has aggressively propounded an initial round of discovery on MFS that contains over 500 

separate requests.  (Exs. 1 to 5 to Watnick Decl.)  MFS is informed and believes that these 

requests are largely duplicative of requests served on the Management Defendants.  (Watnick 

Decl., ¶5.)  More importantly, MFS estimates it will incur approximately $30,000 in legal expense 

in responding to this initial set of discovery requests.  (Watnick Decl., ¶6.)  It is difficult to 

understand how such expense benefits, rather than harms, the corporation.   

Many of the discovery requests exceed the acceptable bound of discovery in a shareholder 

derivative action.  In a derivative action, a corporation is a nominal defendant with limited, 

procedural defenses.  (See, generally, 2 California Practice Guide: Corporations, §6:611.1 (Rutter 
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Group February 2018).  The corporation may not oppose the derivative action on the merits.  (Id.; 

Patrick v. Alacer Corp. (2008) 167 Cal.App.4th 995, 1004-1010.)  Notwithstanding the foregoing, 

Plaintiff’s First Set of Requests for Admission asks MFS to admit that it does not have any 

defenses to Causes of Action 1 through 10.  (Request Nos. 56-64 of First Set of Requests for 

Admission, Ex. 4 to Watnick Decl.)  Plaintiff’s First Set of Form Interrogatories requests that 

MFS state the facts and identify the witnesses and documents supporting MFS’s failure to provide 

an unqualified admission.  (Form Interrogatory No. 17.1, Ex. 5 to Watnick Decl.)  Plaintiff’s Form 

Interrogatories also request that MFS state whether there has been a breach of a contract, whether 

any agreement alleged in the pleadings was excused or terminated, and whether there has been an 

oral modification of any contract.  (Form Interrogatory Nos. 50.1-50.5, Ex. 5 to Watnick Decl.)  

Thus, Plaintiff appears to request that MFS address the merits of the dispute and provide 

substantive responses to extremely broad discovery requests.  

Plaintiff’s Amended Notice of Deposition also broadly demands that MFS produce a 

designee to testify about its entire operations, including, for example, all “MATTERS 

REGARDING ROOT. . .[,] PINKERTON[,]. . . MUIRHEAD[,] . . . [and] SCOTT” as well as 

corporate filings, trade credit applications, loan applications, lease applications, sales of products, 

sales of services, and legal opinions regarding the issuance of common stock.  (Category Nos. 14, 

16, 20-23, and 51-58 of Amended Notice of Deposition, Ex. 1 to Watnick Decl.)  Plaintiff’s 

Amended First Request for Production contain over 200 requests for production that arguably 

demand that MFS search for and produce every document relating to MFS, including electronic 

documents and e-mails.  (Ex. 2 to Watnick Decl.) 

MFS believes that compliance with Plaintiff’s initial discovery requests will substantially 

burden MFS and cause it to incur approximately $30,000 in legal expense.  (Watnick Decl., ¶7.)  

MFS does not have insurance in this action. (Probst Decl., ¶6.)  Moreover, the volume of the 

initial discovery requests creates concern given the questions as to whether Plaintiff has legal 

standing to pursue this action. 
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D. MFS’s Motion For Security Is Timely 

A motion for security pursuant to section 800 must be filed “at any time within 30 days 

after service of summons upon the corporation.”  (Corp. Code §800(c).)  This deadline may be 

extended by the Court upon a showing of good cause.  (Id.) 

MFS was unaware that it had been served until the December 18, 2018 Case Management 

Conference.  (Probst Decl., ¶5.)  MFS retained counsel immediately thereafter.  (Watnick Decl., 

¶3)  MFS’s counsel met and conferred with Plaintiff’s counsel and only filed this Motion after 

Plaintiff declined to limit the scope of discovery.  (Watnick Decl., ¶4.)  Regardless, there is good 

cause for the Court to extend any potentially applicable deadline since MFS promptly filed this 

Motion after appearing in the action.  

IV. IN THE ALTERNATIVE, ALL DISCOVERY SHOULD BE STAYED UNTIL 

PLAINTIFF ESTABLISHES THAT SHE HAS STANDING 

If the Court is not inclined to require Plaintiff to post the requested security, MFS 

respectfully request that the Court should stay all discovery until Plaintiff can establish to the 

Court’s satisfaction that Root was an actual shareholder of record of MFS.  Corporation Code 

§800(f) mandates that “no pleadings need be filed by the corporation or any other defendant and 

the prosecution of the action shall be stayed until 10 days after the motion is disposed of.”  (Id..) 

Written discovery and taking depositions have been held to be part and parcel to 

“prosecution of the action.”  (Barber v. Lewis & Kaufman (1954) 125 Cal.App.2d 95, 98 [“To 

permit the taking of depositions before the determination by the court as to whether the security 

provided for by. . . the Corporations Code should be furnished would defeat the purpose of that 

section”]; 2 California Practice Guide: Corporations, ¶ 6:648 (The Rutter Guide Group  February 

2018) [“The filing of such a motion. . .stays all further proceedings (including discovery) until 10 

days after the motion is disposed of.  No further pleadings need be filed by the corporation or any 

other defendant (including third parties) until the stay expires.”].)      
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V. CONCLUSION 

The Court should require Plaintiff to post security of not less than $50,000 as a condition 

of prosecuting this action.  At minimum, the Court should stay discovery until and unless Plaintiff 

presents prima facie evidence that she has legal standing to pursue this derivative action. 

DATED: January 7, 2019 ANDERSON, McPHARLIN & CONNERS LLP 

By: 
Kenneth D. Watnick 

Attorneys for Nominal Defendant MOBILE 
FARMING SYSTEMS, INC. 
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PROOF OF SERVICE 

STATE OF CALIFORNIA, COUNTY OF LOS ANGELES 

I am employed in the County of Los Angeles, State of California.  I am over the age of 
eighteen years and not a party to the within action; my business address is 707 Wilshire 
Boulevard, Suite 4000, Los Angeles, California 90017-3623. 

On January 7, 2019, I sent/transmitted the following document(s) described as NOTICE 
OF MOTION AND MOTION FOR SECURITY; MEMORANDUM OF POINTS AND 
AUTHORITIES on the interested parties as follows: 

SEE ATTACHED LIST 

BY ELECTRONIC TRANSMISSION TO ONE LEGAL:  I electronically served the above-
referenced document(s) through One Legal.  E-service in this action was completed on all parties 
listed on the attached Service List. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct.  Executed on January 7, 2019, at Los Angeles, California. 

Maureen Allen 
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SERVICE LIST 
Denise Pinkerton, etc., et al. v. Cultivation Technologies, Inc., et al. 

OCSC - 30-2018-01018922-CU-FR-CJC 

Kenneth J. Catanzarite, Esq. 
Catanzarite Law Corporation 
2331 West Lincoln Avenue 
Anaheim, CA  92801 
Telephone: (714) 520-5544 
Facsimile: (714) 520-0680 
E-Mail: kcatanzarite@catanzarite.com 

Attorneys for Plaintiff  DENISE 
PINKERTON, an individual as 
attorney in fact for ROGER D. 
ROOT, individually and as 
successor in interest to the claims 
of his deceased Spouse Sharon K. 
Root, and derivatively on behalf 
of MOBILE FARMING 
SYSTEMS, INC., a California 
corporation 

Ivan L. Tjoe, Esq. 
Ropers, Majeski, Kohn & Bentley 
445 S. Figueroa St., Suite 3000 
Los Angeles, CA  90071 
Telephone: (213) 312-2000 
Facsimile: (213) 312-2001 
E-Mail: ivan.tjoe@rmkb.com 

Attorneys for Defendant Richard 
Joseph Probst, Rana Foroughi 
Mobin and Amy Jeanette Cooper 

Samuel Y. Edgerton, III, Esq. 
O’Hagan Meyer, LLC 
4695 MacArthur Court, Suite 210 
Newport Beach, CA  92660 
Telephone: (949) 942-8500 
Facsimile: (949) 942-8510 
E-Mail: sedgerton@ohaganmeyer.com 

Attorneys for Defendants 
Cultivation Technologies, Inc., 
Justin Beck, Robert Kamm, 
Robert Bernheimer, Irving 
Einhorn, Miguel Motta, and I’m 
Rad, LLC 

David M. Friedman, Esq. 
Ogloza Fortney LLP 
535 Pacific Avenue, Suite 201 
San Francisco, CA  94133 
Telephone: (415) 912-1850 
Facsimile: (415) 887-5349 
E-Mail: dfriedman@oglozafortney.com 

Attorneys for Defendant Cliff 
Higgerson 

Richard L. Charnley Esq. 
Charnley Rian LLP 
12121 Wilshire Boulevard, Suite 6000 
Los Angeles, CA  90025 
Telephone: (310) 321-4300 
Facsimile: (310) 893-0273 
E-Mail: rlc@charnleyrian.com 

Attorneys for Defendant Richard 
Francis O'Connor II 
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Matthew T. Ward Esq. 
Ward Law Group, PC 
44-651 Village Court, Suite 121 
Palm Desert, CA  92260 
Telephone: (760) 834-8210 
Facsimile: (760) 860-6600 
E-Mail: mward@mwardlawcorp.com 

Attorneys for Defendant, Scott 
Unfug 
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UNANIMOUS WRITTEN CONSENT
OF

THE SOLE SHAREHOLDER
OF

CULTIVATION TECHNOLOGIES, INC.

The undersigned, being the sole shareholder of CULTIVATION TECHNOLOGIES, INC., a
California corporation (the "Corporation"), acting by unanimous written consent without a
meeting pursuant to Section 603 of the California Corporations Code, hereby adopts the
following resolutions.

WHEREAS, the person signing this consent is the Chief Executive Officer of the sole
shareholder of the Corporation, namely MOBILE FARMING SYSTEMS, INC. (“MFS”);

WHEREAS, the undersigned desires to execute this Written Consent in lieu of formally holding
a shareholder meeting;

WHEREAS, MFS is the sole shareholder of Corporation having acquired and fully paid for its
28,000,000 of common stock on March 30, 2015; 

WHEREAS, the  purported action on June 15, 2015 falsely contending that MFS, as the sole
shareholder of Corporation, had not fully paid for all of its stock was false having been facilitated
by the wrongful and self-serving conduct of RICHARD JOSEPH PROBST and JUSTIN S.
BECK; and

WHEREAS, all actions by Corporation that resulted in the issuance of shares of Corporation
stock and/or promissory notes on and after March 30, 2015 are a nullity, void or voidable acts. 

NOW THEREFORE LET IT BE:

RESOLVED, that the entire Board of Directors of Corporation, wrongly elected by shareholders
other than MFS, are hereby immediately removed and they individually and collectively shall no
longer have any power to act on behalf of Corporation.

RESOLVED, that all of the Officers of Corporation are hereby immediately removed.

RESOLVED, that all CORPORATION stock, options, warrants, convertible debt, convertible
notes and/or promissory notes are hereby rescinded for want of authority to have issued the same. 

RESOLVED, that the Board of Directors shall have three members who shall immediately act on
behalf of Corporation, effective immediately, as follows: 

RICHARD FRANCIS O’CONNOR II

DR. MO ZAKHIREH
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JAMES DUFFY

RESOLVED, that the officers of the Corporation shall, effective immediately, be as follows: 

President and Chief Executive Officer RICHARD FRANCIS O’CONNOR II

Treasurer and Chief Financial Officer DR. MO ZAKHIREH

Secretary JAMES DUFFY

RESOLVED, that all signature cards for all bank accounts shall be immediately changed to be
signed by both the President and Treasurer; and

RESOLVED, that all legal counsel engaged by the Corporation are hereby terminated. 

RESOLVED, that the auditor for the Corporation is hereby terminated. 

The undersigned directs that the Secretary of the Corporation file an executed copy of this
Unanimous Written Consent with the minutes of the proceedings of the shareholders of the
Corporation.

IN WITNESS WHEREOF, the undersigned shareholder has duly executed this Unanimous
Written Consent as of January23, 2019.

MOBILE FARMING SYSTEMS, INC. 

By: 
RICHARD FRANCIS O’CONNOR II
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OGLOZA FORTNEY LLP 
AT T ORNEYS AT  LAW  

SAN FRA NCI SCO  

HIGGERSON STATEMENT REGARDING COMPLEX CASE DESIGNATION 
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 OGLOZA FORTNEY LLP 
David M. Friedman (SBN 209214) 
dfriedman@oglozafortney.com 
Michelle L. Covington (SBN 312642) 
mcovington@oglozafortney.com 

535 Pacific Avenue, Suite 201 
San Francisco, California 94133 
Telephone:  (415) 912-1850 
Facsimile:  (415) 887-5349 

Attorneys for Plaintiff 
CLIFF HIGGERSON  

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF ORANGE 

 

DENISE PINKERTON, an individual as 
attorney in fact for ROGER D. ROOT, 
individually and as successor in interest to the 
claims of his deceased Spouse Sharon K. 
Root, and derivatively on behalf of MOBILE 
FARMING SYSTEMS, INC., a California 
corporation,  

Plaintiffs, 

v. 

CULTIVATION TECHNOLOGIES, INC. a 
California corporation; RICHARD JOSEPH 
PROBST, an individual; RICHARD 
FRANCIS O’CONNOR II, an individual; 
AMY JEANETTE COOPER, an individual; 
JOSEPH R. PORCHE, an individual; JUSTIN 
S. BECK, an individual; TGAP HOLDINGS,
LLC, a limited liability company; EM2
STRATEGIES, LLC, a limited liability
company; I’M RAD, LLC, a limited liability
company; CLIFF HIGGERSON, an
individual, AROHA HOLDINGS INC., a
California corporation; ANTHONY
SCUDDER, a.k.a. TONY SCUDDER, an
individual; SCOTT UNFUG, an individual;
RANA FOROUGHI MOBIN, an individual;
ROBERT KAMM, an individual; ROBERT
A. BERNHEIMER, an individual; IRVING
MARK EINHORN, an individual; MIGUEL
MOTTA, an individual; and DOES 1-150,

Defendants, 

Nominal Defendant: MOBILE FARMING 
SYSTEMS INC., a California Corporation. 

 

CASE NO. 30-2018-01018922-CU-FR-CJC 

DEFENDANT CLIFF HIGGERSON’S 
STATEMENT IN SUPPORT OF COMPLEX 
CASE DESIGNATION AND REPLY TO 
PLAINTIFF’S OPPOSITION THERETO 
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 Defendant Cliff Higgerson respectfully submits this statement in support of the complex 

case counter-designation made by the Nominal Defendant, Mobile Farming Systems, Inc. 

(“MFS”), and agrees with, and requests, that this matter be deemed complex pursuant to Rule 

3.400 et seq.1  Plaintiff’s opposition to the complex case designation is replete with half-truths, 

misleading statements about the nature of the case, and is belied by Plaintiff’s own initial 

discovery conduct. 

 As Plaintiff rightly describes, a “complex case” is an action that requires exceptional 

judicial management to avoid placing unnecessary burdens on the court or the litigants and to 

expedite the case, keep costs reasonable, and promote effective decision making by the court the 

parties and counsel.”  Cal. R. 3.400(a).  This is such an action. 

 First, contrary to Plaintiff’s attestations, this is indeed a securities action, with the 

gravamen of the case, sounding in, and relating to, securities.  The bulk of Plaintiff’s allegations 

relate to alleged breaches of fiduciary duties by directors, officers, and investors of two companies, 

MFS, and defendant Cultivation Technologies, Inc.  In addition to breach of fiduciary duty claims, 

Plaintiff alleges claims for aiding and abetting these purported breaches and conspiracy to breach  

fiduciary duties.  These claims, and several others, are alleged derivatively.  That is, the claims 

belong to the Nominal Defendant, MFS, and as a result, the case has unique procedural and 

substantive requirements.  In short, these claims all relate to the internal affairs of the corporation, 

and are not, despite Plaintiff’s attestations, ordinary torts.   

 Second, there will be, and are significant pre-trial motions raising difficult legal issues.  

Two individual defendants have demurred to the complaint, and there is a separate motion to strike 

pending.  The nominal defendant has yet to respond to the complaint, but it is possible that the 

nominal defendant may file a motion to require Plaintiff to furnish a bond pursuant to Cal. Corp. 

Code § 800.  If such a motion is filed, the Court will be asked to consider evidence, at the initial 

stages of the case, and make a determination as to whether there is “no reasonable possibility that 

the prosecution of the cause[s] of action alleged in the complaint” will benefit the corporation.  Id.  

                                                 
1  This is defendant Higgerson’s first substantive appearance.  Otherwise, Higgerson would 

have requested the case be designated complex earlier. 
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In addition to the motion for bond, Higgerson anticipates there will be several discovery motions 

filed, including a motion to bifurcate or stage discovery.  As this case involves derivative claims, a 

gating issue is whether Plaintiff Root was an MFS shareholder at the time of the alleged 

wrongdoing, and whether he has owned such shares continuously and through today.  Cal. Corp. 

Code § 800(b)(1).  If Root did not hold shares continuously, his derivative claims must be 

dismissed.  This issue of derivative standing should come before defendants are forced to respond 

to comply with the voluminous amounts of discovery Plaintiff has already served (see below), and 

that will no doubt increase.  Finally, if a settlement is reached with one or more of the defendants, 

the Court will be required to determine whether such a settlement was fair to the corporation.  See, 

e.g., Kennedy v. Kennedy, 235 Cal. App. 4th 1474, 1485 (2015); Whitten v. Dabney, 171 Cal. 623, 

631 (1915).  Simply put, this is not a run-of-the-mill case, with run-of-the-mill motion practice, as 

Plaintiff attempts to argue.2   

 Third, this case involves a substantial amount of documentary evidence and discovery, 

contrary to Plaintiff’s claims.  See Cal. R. 3.400(b) (court shall consider whether action is likely to 

involve the management of a large number of witnesses or a substantial amount of documentary 

evidence).  Indeed, prior to all of the parties responding to the Complaint, Plaintiff has already 

served at least 12 sets of document requests, 11 sets of requests for admission, eight deposition 

notices (some with document requests attached thereto), two deposition subpoenas (directed 

towards counsel), and 10 sets of special interrogatories.  The document requests directed to the 

Nominal Defendant, on whose behalf this action is supposedly brought, number more than 400.  

Some of the individual defendants have been served with more than 100 individual discovery 

requests, not including subparts.  Plaintiff’s claim that discovery is “manageable” is disingenuous. 

 Finally, Plaintiff alleges that the case does not involve a large number of separately 

represented parties, apparently because two law firms represent multiple defendants.  It is indeed 

                                                 
2  Plaintiff has also alleged, albeit not derivatively and not against Higgerson, a cause of action 

for trade secret misappropriation.  It is possible that the defendants to that cause of action 
may file a motion for protective order pursuant to the California Uniform Trade Secret Act, 
Cal. Civ. Proc. Code § 2019.210, which requires that before commencing discovery relating 
to the trade secret, the party alleging the misappropriation to identify the trade secret with 
reasonable particularity.   
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true that two law firms represent multiple parties.  However, there are, to date, five law firms 

representing the defendants, not including the law firm representing the nominal defendant.  Thus, 

the Court and counsel will need to coordinate with seven separate law firms. 

 In sum, this case fits the definition of “complex” under Cal. R 3.400(a) and 3.400(b), and 

defendant Higgerson requests the Court designate it as such. 

 

Dated: January 3, 2019    OGLOZA FORTNEY LLP 

 

      By: _________________________________ 

       David M. Friedman 

       Attorneys for Defendant Cliff Higgerson 
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LETTER OF INTENT 

WHEREAS, Cultivation Technologies, Inc. (“CTI” or a “Party”), including its operating subsidiaries, 
is engaged in manufacturing and distribution in the commercial cannabis industry in California; 

WHEREAS, Western Troy Capital Resources, Inc. (“WRY” or a “Party,” and together with CTI the 
“Parties”), including its operating subsidiaries, is engaged in mineral exploration and mine 
development, as well as to seek business combinations that will benefit its shareholders; 

WHEREAS, CTI and WRY wish to finalize a reverse takeover transaction (“RTO”) whereby CTI will 
become the surviving issuer under a new name (“Merged Company”) and list on the Aequitas 
NEO Exchange (“NEO”). 

NOW, THEREFORE, by affixing their signature hereto as of the February 6, 2019 (“Effective Date”), 
the Parties declare their intent to enter into a binding definitive agreement (“Definitive 
Agreement”) on or before March 15, 2019 according to the material terms and conditions 
contained within this letter of intent (“LOI”).  This LOI is further intended to govern the parties’ 
conduct until such time as the parties execute a binding Definitive Agreement or this LOI has 
been terminated in accordance with its terms.  This LOI shall be superseded in its entirety by the 
Definitive Agreement. 

1. NAME OF MERGED COMPANY

At closing of the RTO, and unless otherwise agreed by the Parties within the Definitive 
Agreement, the Merged Company and surviving issuer shall be named “SCARAB CO.”, or such 
other name as agreed to by the parties and acceptable to the NEO. 

2. PRE-RTO SHARE STRUCTURE AND SHARE STRUCTURE OF MERGED COMPANY

Prior to the RTO, CTI has: 

• 32,730,569 common shares issued and outstanding
• 18,750,000 preferred shares issued and outstanding
• 800,000 common options outstanding at a strike price of $.01
• 4,063,500 common options outstanding at a strike price of $1.00
• 932,119 common warrants outstanding at a strike price of $5.00
• 500,000 common warrants outstanding at a strike price of $.25
• 833,333 common warrants outstanding at a strike price of $.05
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Prior to the RTO, WRY has: 
 

• 8,182,994 common shares issued and outstanding  
• 400,000 common options issued and outstanding at a strike price of C$0.25 
• 200,000 common warrants issued and outstanding at a strike price of C$0.25 

 
As consideration for the RTO, and contingent to signing a full release of claims, CTI shareholders 
shall exchange on a one-for-one basis, each common share and preferred share in CTI for 
common shares in the Merged Company.  CTI warrant holders shall receive one warrant in the 
Merged Company on substantially even terms and conditions as the warrants issued by CTI, in 
exchange for every warrant held in CTI. The Parties shall mutually agree on the conversion or 
exchange of options issued by CTI.  The 200,000 existing WRY warrants shall expire in December 
9, 2019.   The 400,000 WRY options held by current WRY board members shall expire two (2) 
years following the date in which the Merged Company commences trading on any exchange. 
 
After completion of the RTO, the Board of the Merged Company shall create a new pool of stock 
options which will not exceed ten percent (10%) of the issued and outstanding shares of the 
Merged Company (“Option Pool”), at a strike price to be defined by the Board and in accordance 
with the rules of the NEO.  WRY currently is subject to its Stock Option Plan as required by the 
TSX Venture Exchange (“TSXV”) and it is intended that the Merged Company will assume such 
Stock Option Plan.  It is anticipated that the special shareholder meeting held to approve the RTO 
and the delisting from the TSXV, if required by applicable securities laws and NEO rules, will be 
combined with WRY’s Annual General Meeting of Shareholders (“AGM”) and any Stock Option 
Plan required by the NEO will also be presented for shareholder approval at the AGM. 
 
So as to meet requirements necessary to meet Foreign Private Issuer (“FPI”) designation, the 
Definitive Agreement shall define voting rights associated with certain shareholders, and in the 
interest of shareholders of the Merged Company, the Merged Company shall achieve and 
maintain FPI designation on a best-efforts basis. 
 

3. POST-RTO SHAREHOLDER SALE PROVISIONS 
 
The Parties agree that it is in the interest of each Party and their respective shareholders that the 
Merged Company structure allows for the orderly formation of a public market for the shares in 
the Merged Company. 
 
Within the Definitive Agreement, the Parties shall agree upon lock-up and escrow, and/or drip 
provisions which legally moderate the sale of certain shares into the public market. These 
provisions shall apply to all shares in CTI which feature a known cost-basis less than $1 per share 
(the “CTI Shareholder Drip”). The CTI Shareholder Drip shall be communicated within, and 
approved by, each respective shareholder of CTI receiving shares in the Merged Company as part 
of the RTO approval and contingent to receiving shares in the Merged Company. 
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Within the Definitive Agreement, the Parties shall agree upon lock-up, escrow, and/or drip 
provisions which legally moderate the sale of shares into the public market. These provisions 
shall apply to at least all shares in WRY which are held by WRY shareholders who are present 
management or members of the WRY board (the “WRY Shareholder Drip”). WRY shall seek 
approvals from other WRY shareholders on a best-efforts basis. 
 
Both the CTI Shareholder Drip and the WRY Shareholder Drip shall utilize some combination of 
third-party escrow and release of shares in the Merged Company by the Merged Company 
transfer agent. 
 
No provisions detailed in this section shall apply to shares issued in the Bridge or the RTO 
Financing as defined herein. 
 

4. EXCHANGE FOR THE MERGED COMPANY 
 
The Merged Company shall list on the NEO, unless such listing is not approved by the NEO for 
any reason, in which case the Merged Company will apply to list on the Canadian Securities 
Exchange (“CSE”). The Merged Company may seek any additional listing in the United States or 
abroad which provides additional liquidity or capital resources to the Merged Company. 
 

5. BOARD OF DIRECTORS 
 
The Parties shall agree upon the initial composition of the board of directors (“Board”) of the 
Merged Company within the Definitive Agreement. The Board shall be comprised of up to seven 
(7) members, with no less than two (2) qualifying as independents under applicable listing 
regulations.   
 
WRY shall have the right, but not the obligation, to assign one (1) board member for a term of no 
less than twelve (12) months, with the objective of representing the interests of the existing 
shareholders of WRY within the Merged Company. Notwithstanding the foregoing, the Board 
shall at all times meet the listing requirements of either the NEO or CSE, as applicable. 
 

6. MANAGEMENT 
 
The Board shall define the management team of the Merged Company, and shall create a 
committee to govern compensation, benefits, and time commitments of management 
(“Compensation Committee”). The Compensation Committee shall include no less than one (1) 
independent director. 
 

7. PRE-RTO FEES & EXPENSES ASSOCIATED WITH RTO 
 
Each Party shall be responsible for its own costs and expenses until such time that the RTO is 
completed, unless such costs are paid through the Bridge as defined herein, or unless the RTO is 
not completed prior to May 31, 2019 (“Targeted Completion Date”). 

DocuSign Envelope ID: C19483B3-4D1A-4B29-9789-767C1047A3B0

Exhibit #33: 010 
22-CV-01616-BAS-DDL

EXHIBIT #0: 119 
22-CV-01616-BAS-DDL

Beck Declaration ISO Protective Order 
Exhibit #12: 009

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 116



 
For every additional month required to close the RTO after the Targeted Completion Date, CTI 
agrees to provide WRY with $10,000 USD in working capital (“WRY Burn”) on the 1st of each 
month until such time that the RTO is closed. 
 

8. PRE-RTO FINANCING & RTO FINANCING 
 
The Parties shall agree upon an interim financing vehicle which pays for both Party’s costs and 
expenses associated with the RTO (the “Bridge”). The Bridge shall be used exclusively for the 
payment of legal, accounting, audit, banking, investor relations, consulting, exchange fees, the 
WRY Burn, or equipment for CTI. 
 
CTI intends to complete an equity or convertible debt financing of up to $5,000,000 USD either 
prior to, upon closing, or within ninety (90) days of closing the RTO (the “RTO Financing”) so that 
the Merged Company has sufficient working capital to meet or exceed either NEO or CSE listing 
requirements. Should the RTO Financing be completed before the RTO is finalized, every share 
issued pursuant to the RTO Financing will be exchanged for one share of the resulting issuer at 
closing of the RTO, thereby increasing the shares outlined within Section 2 of this LOI. The Parties 
shall agree to the terms of the RTO Financing.  
 
The Definitive Agreement shall grant the Parties the exclusive right to define the RTO Financing 
terms without additional shareholder approval.  As the terms and conditions associated with the 
RTO Financing may differ from the terms and conditions associated with other financings 
conducted by the Parties, the Pre-RTO Financing may be offered to all shareholders of the 
Merged Company (“Rights Offering”), the mechanics of which shall be outlined within the 
Definitive Agreement based upon the advice of counsel.  
 

9. ASSETS & LIABILITIES OF PARTIES 
 
The Merged Company shall absorb all assets and liabilities of CTI and WRY as part of the RTO. 
 

10. CONDITIONS PRECEDENT 
 
Closing of the RTO is subject to the following conditions, which shall be expanded within the 
Definitive Agreement: 
 

(1) Execution of the Definitive Agreement; 
 

(2) Review and approval of the RTO by the Board of Directors of each Party; 
 

(3) Reduction or elimination of liabilities of CTI by way of long-term payment arrangements 
or conversion into shares of Merged Company with one share issued for each $1 
outstanding at close of RTO; 
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(4) Requisite shareholder approval of each Party for the RTO and related matters; 
 

(5) Full release of claims from CTI shareholders who receive shares in Merged Company; 
 

(6) Settlement of all outstanding derivative actions against CTI, with no further material legal 
complaints filed against either CTI or WRY prior to closing of the RTO; 

 
(7) Review and approval of the TSX Venture, NEO or the CSE exchanges as required and all 

other regulatory bodies having jurisdiction in connection with the RTO; 
 

(8) Satisfactory completion of due diligence by each Party, acting reasonably, to be 
completed on or before March 15, 2019; and 
 

(9) Binding amendments to the structure of CTI’s agreement(s) with FinCanna Capital Corp. 
(“FinCanna”) before the expiration of the FinCanna Negotiation Period as defined herein, 
which amendments shall provide not less than the following, in all instances as approved 
by FinCanna, CTI, and WRY: 
 

a. Complete clarity concerning FinCanna’s total participation in the Merged 
Company in all material respects (“FinCanna Interest”); 
 

b. Removal of all negative covenants which may impede the Merged Company’s 
ability to operate, or attract the Bridge, RTO Financing, future financing, or 
strategic partners;  
 

c. Flexibility for CTI or the Merged Company, at their sole discretion, to amend the 
characterization of the FinCanna Interest on CTI or the Merged Company’s balance 
sheet with the mutual objectives of meeting listing requirements of NEO or CSE, 
and attracting future financing; 

 
11. INVESTMENT BANKING FEES 

 
CTI hereby discloses that the RTO and RTO Financing may be subject to transaction fees payable 
to DelMorgan & Co. of Santa Monica, California (“DelMorgan”). Any such fees and warrants shall 
be payable at closing of the RTO, and shall impact the share structure outlined in Section 2 of this 
LOI. The fee structure and role of DelMorgan will be included within the Definitive Agreement. 
 

12. BREAK-UP FEE PRIOR TO EXECUTION OF DEFINITIVE AGREEMENT 
 
CTI shall have until February 20, 2019 to document binding provisions with FinCanna to 
restructure the relationship with CTI and FinCanna in a matter satisfactory to CTI, FinCanna, and 
WRY as per Section 10(9) of this LOI (“FinCanna Negotiation Period”).  After the FinCanna 
Negotiation Period, the Parties hereby agree to negotiate in good faith and finalize the Definitive 
Agreement prior to March 15, 2019, or be subject to a penalty of $30,000 USD (“Breakup Fee”). 
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Should either Party withdraw from this LOI or elect not to execute the Definitive Agreement for 
any reason after the FinCanna Negotiation Period, the Breakup Fee shall be payable by the 
terminating Party. Upon complete execution of the Definitive Agreement this provision and the 
Breakup Fee shall be of no force or effect. 
 

13. LOAN BY CTI UPON EXECUTION OF DEFINITIVE AGREEMENT 
 
Upon execution of the Definitive Agreement and after approval by the board of directors of both 
CTI and the board of directors of WRY of the Definitive Agreement, CTI hereby agrees to provide 
WRY a loan of thirty-thousand dollars ($30,000 USD) (the “RTO Loan”). In the event that CTI either 
terminates the Definitive Agreement, or if the RTO does not close before May 31, 2019 (“Loan 
Deadline Date”), the RTO Loan shall be forgiven by CTI. The Parties may agree to extend the Loan 
Deadline Date. The RTO Loan shall only be forgiven if CTI is responsible for the termination of the 
Definitive Agreement by not meeting conditions precedent set forth in Section 10 of this LOI by 
the Deadline Date, or in the event of outright termination by CTI for any other reason. The terms 
and conditions of the RTO Loan shall be completely set forth in a promissory note executed in 
connection with the Definitive Agreement. 
 

14. GOVERNING LAW 
 

This LOI shall be governed by and construed in the accordance with the laws of the State of 
California without regard for conflict of law principles.  
 

15. DISPUTES 
 

In the event of a dispute related to or arising from the terms of this LOI, which cannot first be 
resolved through mediation, such dispute shall be resolved through binding arbitration before a 
single arbitrator mutual chosen by the parties from JAMS located in Orange County, 
California.  The cost of the arbitration proceeding and any proceeding in court to confirm or to 
vacate any arbitration award, or any other court action as applicable, including, without 
limitation, reasonable attorneys’ fees and costs, shall be borne by the unsuccessful party, as 
determined by the arbitrator, and shall be awarded as part of the arbitrator’s award. It is 
specifically understood and agreed that any party may enforce any award rendered pursuant to 
the arbitration provisions of this Section by bringing suit in any court of competent jurisdiction. 
This agreement to arbitrate shall be specifically enforceable. The Parties agree that the arbitrator 
shall have authority to grant injunctive or other forms of equitable relief to any party. This Section 
shall survive the termination or cancellation of this LOI.  Each party shall pay its own 
proportionate share of arbitrator fees and expenses. The arbitrator[s] shall be entitled to award 
the foregoing arbitration and administrative fees and expenses as damages in his/her 
discretion.  If a party fails to submit the fees specified by JAMS, such party may not participate or 
continue to participate in the arbitration proceedings. The arbitrator shall deem such party in 
default as if such party were in default in a court of law.  Default judgment may be entered against 
such party. 
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16. CONFIDENTIALITY 

The Parties acknowledge and confirm that they are bound by the terms of a certain non-
disclosure and confidentiality agreement entered into between WRY and CTI (the “Confidentiality 
Agreement”) concurrently with the execution of this LOI. If the Definitive Agreement is not 
executed by the Deadline Date, or if this LOI is otherwise terminated, all documents, if any, of a 
confidential nature, delivered by one Party to another Party, or to their respective 
representatives, and copies thereof, will be immediately returned to the Party that supplied such 
confidential documentation. 

 
17. OTHER 

17.1 Publicity. WRY and CTI shall not, without the prior written consent of the other party, 
make any public announcement concerning the nature, existence or content of this LOI, the 
transactions contemplated herein, the content and status of any discussions between the Parties, 
or any other documents or communications concerning the RTO, including the Confidentiality 
Agreement, unless such disclosure is required by applicable law or stock exchange rules or 
policies (in which case the party so advised will promptly notify the other party).   

17.2 Severability. If any part of this LOI is declared or held invalid for any reason, such 
invalidity will not affect the validity of the remainder which shall continue in force and effect and 
be construed as if this LOI had been executed without such invalid portion and intent of the 
Parties is that this LOI would been signed without reference to any portion of which may, for any 
reason, be declared or held invalid. 

17.3 Good Faith. From and after the date of this LOI, the Parties shall negotiate in a timely 
manner and in good faith to settle terms of the Definitive Agreement.  Such Definitive Agreement 
shall contain normal and usual representations, warranties, covenants and conditions as 
applicable to similar commercial transactions in Canada.   
 

17.4 Final Agreement; Amendment. This LOI terminates and supersedes all prior 
understandings or agreements between the parties regarding the transactions contemplated 
herein. This LOI may only be modified or amended by further writing that is duly executed by all 
Parties hereto. 
 

17.5 Termination This LOI shall terminate: (i) upon mutual agreement in writing of all the 
parties hereto; (ii) upon execution of the Definitive Agreement; (iii) upon notice by a party hereto 
of termination of this LOI due to a breach of the terms of this LOI by the other party hereto, 
provided such breach has not been cured to the reasonable satisfaction of the other party; (iv) 
upon written notice by one party to the other party that on having completed its due diligence 
review in good faith, the terminating party is not prepared to complete the RTO as a result of its 
due diligence review, as provided in paragraph 12 (in each case, a “Termination Date”). 
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17.6 Binding Provisions. It is the parties’ intention that paragraphs 7, 12, 14, 15, 16 and 
17 shall be legally binding on the parties when they or their representatives have executed this 
LOI or an instrument expressing the parties’ wish to be bound hereby, the consideration for which 
shall be the mutual covenants of the parties contained herein.  The other provisions of this LOI 
are not intended to be legally binding.  The invalidity or unenforceability of any particular 
provision of this LOI shall not affect or limit the validity or enforceability of the remaining 
provisions of this letter agreement. 

 
17.6 Counterparts and Electronic Signatures. This LOI may be executed in 

counterparts, each of which shall be deemed an original, but all of which shall together constitute 
one and the same instrument.  The parties agree that this LOI may be electronically signed and 
that electronic signatures appearing on this LOI are the same as handwritten signatures for the 
purposes of validity, enforceability and admissibility.  A signature of a party transmitted 
electronically, including, but not limited to email or facsimile, shall be as valid and as binding on 
the signer as an original signature. 

 

By affixing their signature hereto, the Parties hereby agree to these terms and conditions, with 
the intention of finalizing the RTO as defined by the Definitive Agreement.  

AGREED AND ACCEPTED 
 
For CTI 
 
By:   ____________________________ 
 
Name:   ____________________________ 
 
Title (if applicable): ____________________________ 
 
For WRY 
 
By:   ____________________________ 
 
Name:   ____________________________ 
 
Title (if applicable): ____________________________ 
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Wednesday, October 30, 2019 at 8:08:03 AM Pacific Daylight Time

Page 1 of 2

Subject: Fwd: MFS SHAREHOLDERS - DO NOT SIGN CONSENT DOCUMENT JUST SENT BY POBST--
SUPPLEMENTAL EMAIL

Date: Friday, April 19, 2019 at 2:31:49 PM Pacific Daylight Time
From: Richard Probst
To: JusRn Beck
AGachments: image001.gif

Thank You
Rick Probst

Begin forwarded message:

From: Han Le <hle@catanzarite.com>
Date: April 19, 2019 at 2:27:53 PM PDT
Cc: Kenneth Catanzarite <kcatanzarite@catanzarite.com>, Becky Phillips <bphillips@catanzarite.com>,
Jenifer Weaver <jweaver@catanzarite.com>, "Richard O'Connor (Richard@tgapholdings.com)"
<Richard@tgapholdings.com>
Subject: MFS SHAREHOLDERS - DO NOT SIGN CONSENT DOCUMENT JUST SENT BY POBST--
SUPPLEMENTAL EMAIL

Dear Shareholders:  

Supplement to Email

I want to be clear that neither I, Richard O’Connor, Tony Scudder nor anyone else sued in the
Root Case or the Mobile Farming Case have sefled any claims with Root or anyone else. All we
did was agree to toll the statute of limitaRons to allow claims to be brought against us later.  No
conflict. Instead we are working together in the best interests of Mobile Farming and CulRvaRon
Technologies.

There is no conflict as they contend.  Instead the conflict idenWfied is those named Defendants
taking the 17,000,000 Series A Preferred Shares with 3 Wmes voWng to your common shares,
for $0, control of the company and their undisclosed compensaWon. That is the conflict. They
want to keep that against your interest and we seek to cancel those shares and secret
compensaWon arrangements. THEY COULD HAVE SETTLED THIS CASE BY AGREEMING TO
CANCEL THEIR PREFERRED SHARES AND CONTROL AND SALARIES--- YOU NEED TO KNOW THAT
THEY REFUSED. THAT IS WHY WE HAVE THIS DISPUTE.

The consent form should not be signed. It does not allow you to reject the proposal so any
signature would approve their request which I say is against the interests of Mobile Farming and
CulRvaRon Technologies shareholders. If you have any quesRons feel free to call my cell at 760-
409-6464.
 
Richard O’Connor
Director and Officer
 
Kenneth J. Catanzarite For Richard O’Connor
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Page 2 of 2

Kenneth J. Catanzarite For Richard O’Connor
Catanzarite Law CorporaRon
2331 West Lincoln Avenue
Anaheim,  CA  92801
Direct Dial: (714) 678-2100
Direct Fax: (714) 399-0577
Office Phone: (714) 520-5544
Office Fax: (714) 520-0680

 NOTICE:  This E-mail (including attachments) is covered by the Electronic Communications Privacy Act, 18 U.S.C. §§
2510-2521, is confidential, may be legally privileged and exempt from disclosure under applicable law. If you are not the intended
recipient, you are hereby notified that any retention, dissemination, distribution, or copying of this communication is strictly
prohibited. If you have received this e-mail in error, please: (i) notify the sender immediately that you have received the message in
error; (ii) delete the message and all copies; and (iii) do not disclose, distribute or use the message in any manner. We have taken
precautions to minimize the risk of transmitting software viruses, but we advise you to carry out your own virus checks on any
attachment to this message. We cannot accept liability for any loss or damage caused by software viruses. Thank you.
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866-299-5127
Veritext Legal Solutions

1           SUPERIOR COURT OF THE STATE OF CALIFORNIA
2            COUNTY OF ORANGE - CIVIL COMPLEX CENTER
3                      DEPARTMENT CX105
4
5 MOBILE FARMING SYSTEMS, INC.,    )

                 PLAINTIFFS,     )
6         VS.                      ) NO. 30-2019-01046904

RICHARD JOSEPH PROBST, ET AL.,   )     CU-BT-CJC
7                  DEFENDANTS.     )

       AND                       )
8                                  )

NOMINAL DEFENDANT:               )
9 CULTIVATION TECHNOLOGIES, INC.,  )

A CALIFORNIA CORPORATION.        )
10 ________________________________ )
11
12       HONORABLE RANDALL J. SHERMAN, JUDGE PRESIDING
13                    REPORTER'S TRANSCRIPT

                         VOLUME II
14

                  WEDNESDAY, MAY 1, 2019
15
16 APPEARANCES OF COUNSEL:
17 FOR THE PLAINTIFF:
18    CATANZARITE LAW CORPORATION

   BY:  KENNETH J. CATANZARITE, ESQ.
19

FOR THE DEFENDANT RICHARD JOSEPH PROBST:
20    ROPERS, MAJESKI, KOHN & BENTLEY

   BY:  IVAN L. TJOE, ESQ.
21
22 FOR THE DEFENDANTS JUSTIN BECK, ROBERT KAMM, ROBERT

BERNHEIMER, IRVING EINHORN, AND MIGUEL MOTTA:
23    O'HAGAN MEYER

   BY:  SAMUEL Y. EDGERTON, III, ESQ.
24    BY:  JOHNNY ANTWILER, ESQ.
25

             CHERI A. VIOLETTE, CSR NO. 3584
26            OFFICIAL COURT REPORTER PRO TEMPORE
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866-299-5127
Veritext Legal Solutions

1                       WITNESS INDEX

2                  (WEDNESDAY MAY 1, 2019)

3

4 PLAINTIFF'S WITNESS:        DIRECT CROSS REDIRECT RECROSS

5 (NONE)

6

7

8 DEFENSE WITNESSES:          DIRECT CROSS REDIRECT RECROSS

9 (NONE)

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26
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866-299-5127
Veritext Legal Solutions

1                      E X H I B I T S

2                  (WEDNESDAY, MAY 1, 2019)

3         (ALL EXHIBITS PREMARKED FOR IDENTIFICATION

4                 UNLESS OTHERWISE INDICATED)

5

6 EXHIBITS:                   FOR IDENTIFICATION   RECEIVED

7

8 58- DOCUMENT                       101

9

10 59- DOCUMENT RE: SHARES            104

11     INITIALLY ISSUED BY

12     QUICK SILVER

13

14 60- 11/03/2017 E-MAIL EXCHANGE     111

15     FROM MR. PROBST TO MS. COOPER

16     AND MR. O'CONNOR

17

18 61- 10/02/2015 PRIVATE PLACEMENT   118

19     MEMORANDUM

20

21 62- GROUP OF SIGNED SUBSCRIPTION   119

22     AGREEMENTS

23

24

25

26
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866-299-5127
Veritext Legal Solutions

89

1      SANTA ANA, CALIFORNIA - WEDNESDAY, MAY 1, 2019

2                     AFTERNOON SESSION

3          (THE FOLLOWING PROCEEDINGS WERE HAD IN OPEN

4 COURT:)

5          THE COURT:  GOOD AFTERNOON.

6          ALL COUNSEL:  GOOD AFTERNOON, YOUR HONOR.

7          THE COURT:  BACK ON THE MOBILE FARMING SYSTEM

8 VERSUS PROBST.  DO YOU WANT APPEARANCES?

9          THE COURT REPORTER:  PLEASE, YOUR HONOR.

10          MR. EDGERTON:  SAM EDGERTON FOR CERTAIN

11 DEFENDANTS WHO ARE DIRECTORS OF CTI:  ROBERT KAMM,

12 ROBERT BERNHEIMER, JUSTIN BECK, AND MIGUEL MOTTA, AND

13 IRVING EINHORN.

14          MR. ANTWILER:  JOHNNY ANTWILER FROM O'HAGAN

15 MEYER ON THE SAME DEFENDANTS.

16          MR. TJOE:  IVAN TJOE, ROPERS, MAJESKI FOR

17 RICHARD PROBST.

18          MR. CATANZARITE:  KEN CATANZARITE FOR THE

19 PLAINTIFF.

20          THE COURT:  YOU MAY BE SEATED.

21          SO THE REASON WE ARE HERE IS FOR A CORPORATIONS

22 CODE 709 HEARING WHICH MANDATES A QUICK HEARING WITHIN

23 FIVE DAYS, SO THE SCOPE OF THIS HEARING IS ONLY GOING TO

24 BE WHAT IS MANDATED BY THE CODE TO BE EXPEDITED.  IT IS

25 NOT GOING TO INCLUDE ALL THESE OTHER THINGS THAT THE

26 PARTIES MIGHT CONSIDER RELEVANT TO THE CASE IN GENERAL.
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866-299-5127
Veritext Legal Solutions

90

1 SO TO THE EXTENT --

2          WELL, OKAY.  SPECIFICALLY THIS IS ABOUT, I

3 SHOULD SAY THE CODE PRIORITY IS ABOUT TO TRY AND

4 DETERMINE THE VALIDITY OF ANY ELECTION OR APPOINTMENT OF

5 ANY DIRECTOR OF ANY DOMESTIC CORPORATION, AND THE ACTION

6 AS FILED BY A SHAREHOLDER OR A PERSON WHO CLAIMS TO HAVE

7 BEEN DENIED THE RIGHT TO VOTE.  SO THE PROPER ISSUE FOR

8 THIS COURT IS WHETHER MOBILE FARMING SYSTEMS WAS DENIED

9 THE RIGHT TO VOTE IN THIS DIRECTOR ELECTION THAT TOOK

10 PLACE AND ELECTED THESE FIVE DIRECTORS AS REFERENCED

11 YESTERDAY IN THE OPENING STATEMENTS.

12          SO TO THE EXTENT THAT DEFENDANTS FEEL THERE ARE

13 CERTAIN THINGS THAT NEED TO BE DECIDED FOR THE HEALTH OF

14 THEIR COMPANY, THAT DOESN'T GET STATUTORY PRIORITY.

15          TO THE EXTENT THAT THE PLAINTIFFS FEEL THAT

16 THERE IS SOME CHALLENGE TO SOME PREFERRED SHARE OFFERING

17 THAT WOULD REDUCE THE NUMBERS OF SHARES, THAT'S

18 IRRELEVANT TO THIS PROCEEDING.

19          THE ONLY THING THAT MATTERS IS WHETHER MOBILE

20 FARMING SYSTEMS OWNS STOCK IN CTI.  BECAUSE IF THEY DID,

21 THEN THEY HAD A RIGHT TO VOTE, AND THAT WOULD HAVE

22 CHANGED THE OUTCOME OF THE ELECTION.  AND IF THEY DIDN'T

23 HAVE THAT SHAREHOLDER RIGHT TO VOTE, THEN THE ELECTION

24 STANDS.  SO THE COURT IS ONLY GOING TO HEAR EVIDENCE WITH

25 RESPECT TO THAT PARTICULAR ISSUE.

26          AND TO THAT END, SINCE COURTS HAVE THE POWER TO,
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1 OR JUDGES, I SHOULD SAY, HAVE THE POWER TO CONTROL THE

2 ORDER OF EVIDENCE, THE WAY I SEE THIS AS BEING THE MOST

3 EFFICIENT WAY TO PROCEED IS FOR THE COURT TO RECEIVE

4 WRITTEN DOCUMENTATION BEFORE ANY ORAL TESTIMONY.  AND

5 THEN AFTER ALL THE DOCUMENTATION, THE COURT CAN TRY TO

6 ASSESS WHAT TESTIMONY MIGHT BE RELEVANT OR NECESSARY TO

7 DECIDE THE ISSUE AT HAND.

8          SO SINCE THIS IS NOT THE USUAL TRIAL WHERE THERE

9 IS EXHIBIT NOTEBOOKS WITH NUMBERED EXHIBITS, WHICH WOULD

10 MAKE MY LIFE EASIER AND THINGS SEEM TO BE ATTACHED TO

11 DECLARATIONS, I AM GOING TO NEED SOME HELP ALONG THE WAY

12 TO GUIDE ME TO THE RIGHT EXHIBITS.  BECAUSE BASICALLY I

13 AM GOING TO GO THROUGH THE TRIAL BRIEFS IN ORDER.  I MEAN

14 I HAVE ALREADY KIND OF DONE THAT TO NOTE WHAT THINGS I AM

15 LOOKING FOR.  AND I WANT TO SEE DOCUMENTS TO SEE WHAT

16 THEY SAY TO SEE IF (A) THEY SUPPORT WHAT IS CONTENDED,

17 AND (B) WHAT EXACTLY THEY SAY AND HOW IT IS RELEVANT TO

18 MY ISSUE TO DECIDE HERE TODAY.

19          SO I AM STARTING WITH THE DEFENDANT'S

20 BRIEF AND -- OKAY.  SO THE FIRST THING THAT LOOKS LIKE

21 DOCUMENT WORTHY IS WHEN CTI SAYS:  "MFS IS CONTENDING

22 THAT A WRITTEN UNDERTAKING BETWEEN IT AND CTI CONTROLLED

23 THIS ISSUE WHEN IT DOES NOT."

24          SO MY QUESTION WOULD BE, MR. EDGERTON, SHOW

25 ME -- WHERE IS THIS WRITTEN UNDERTAKING THAT YOU ARE

26 REFERRING TO?  I MEAN IS IT A DOCUMENT THAT IS HERE IN MY
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1 STACK?

2          MR. EDGERTON:  YES, IT IS.  GOOD AFTERNOON.

3          IT IS THE -- WHAT WAS MENTIONED YESTERDAY IS THE

4 ORIGINAL ACTS UNDERTAKING DATED MARCH 30TH, 2015.

5          THE COURT:  OKAY.  WELL, THAT WAS ONE OF THE

6 LATER DOCUMENTS, BUT THAT WAS NEXT ACTUALLY.  SO THAT

7 WOULD BE ATTACHED TO WHAT?

8          MR. EDGERTON:  THAT IS ATTACHED TO THE

9 DECLARATION OF RICHARD PROBST.  SO WE CAN BRING THAT OUT

10 FOR YOU IF YOU WOULD LIKE IT SEPARATE FOR THIS

11 PROCEEDING, BUT THAT IS EXHIBIT -- ONE MOMENT.  I WILL

12 TELL YOU EXACTLY THE NUMBER.  "E" AS IN EDGERTON.

13          MR. TJOE:  NO.  THE ORIGINAL ACTS?

14          MR. EDGERTON:  RIGHT.

15          MR. TJOE:  THAT IS EXHIBIT D, AS IN DAVID, TO

16 MR. PROBST'S DECLARATION, YOUR HONOR.

17          THE COURT:  OF WHAT DATE?

18          MR. TJOE:  THAT WOULD HAVE BEEN FILED APRIL

19 12TH, 2019.

20          MR. CATANZARITE:  YOUR HONOR, IF IT IS MORE

21 CONVENIENT, THERE IS A BENCH BOOK THAT HAS THAT SAME

22 DOCUMENT AS EXHIBIT 4.

23          THE COURT:  THANK YOU.  ALTHOUGH THE DECLARATION

24 WAS COPIED FOR ME, THE EXHIBITS WERE NOT, SO....

25          MR. EDGERTON:  AND WE HAVE NO OBJECTION TO THAT.

26 THE ONLY DOCUMENT WE'RE DISCUSSING IN HIS BOOK IS --
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1          I NEED TO TALK TO YOU ABOUT THAT.

2           -- IS ONE OF THE ACCOUNTING PREPARED DOCUMENTS,

3 BUT EVERYTHING ELSE IN HIS BOOK IS NON-OBJECTIONABLE.

4          THE COURT:  OH, AWESOME.  WHICH REMINDS ME, I

5 SHOULD HAVE MENTIONED THIS EARLIER, I THOUGHT I ASKED YOU

6 TO MEET AND -- DID I ASK YOU TO MEET AND CONFER TO SEE IF

7 YOU COULD AGREE ON ANYTHING?

8          MR. EDGERTON:  YOU DID.

9          THE COURT:  OUTCOME?

10          MR. EDGERTON:  OUTCOME IS WE ARE DOING FINE.  WE

11 WERE SCRAMBLING, OF COURSE, TO GET OUR DOCUMENTS THERE.

12 WE GAVE THEM TO MR. CATANZARITE.  WE ARE STILL NOT

13 COMPLETED IN THAT PROCESS, BUT WE WILL BE BY THE END OF

14 TODAY.  THEY ARE VERY MUCH A REPEAT.

15          THE COURT:  THAT IS KIND OF NOT WHAT I MEANT.  I

16 MEANT, IS THERE A STIPULATION THAT CERTAIN DOCUMENTS ARE

17 DEEMED RECEIVED IN EVIDENCE OR OTHERWISE PROPERLY

18 CONSIDERED BY THE COURT?

19          MR. EDGERTON:  NOT OTHER THAN WHAT I JUST

20 REFERRED TO.

21          THE COURT:  OKAY.  SINCE WE HAVE THESE NUMBERED

22 EXHIBITS, WHICH MAKES IT EASY, LET'S GO THROUGH THE ONES

23 THAT I AM REFERRING TO HERE.  SO WE'RE TALKING ABOUT

24 EXHIBIT 4, ORGANIZATIONAL ACTS AND RESOLUTIONS OF CTI,

25 CORRECT?

26          MR. EDGERTON:  THAT IS CORRECT, YOUR HONOR.
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1          THE COURT:  SO SHOW ME THE PAGE NUMBER THAT --

2 IS THIS A WRITTEN UNDERTAKING ABOUT -- WELL, STOCK, I

3 GUESS.

4          MR. EDGERTON:  OKAY.  SO ON PAGE 4 YOU WILL SEE

5 THERE IS A "WHEREAS" CLAUSE.

6          THE COURT:  OKAY.  THE ONE THAT TALKS ABOUT

7 28,000,000 SHARES TO MFS?

8          MR. EDGERTON:  THAT IS CORRECT, YOUR HONOR.

9          THE COURT:  OKAY.  AND THIS IS DATED 3/30/15,

10 WAS IT?

11          MR. EDGERTON:  THAT IS CORRECT, YOUR HONOR.

12          THE COURT:  SO IT IS A RESOLUTION TO ISSUE STOCK

13 WITH A CONSIDERATION IN EXHIBIT A, WHICH IS THE THREE

14 THINGS MENTIONED IN THE OPENING STATEMENT.

15          MR. EDGERTON:  AND THAT IS THE STATED

16 CONSIDERATION FOR THE AGREEMENT.  THAT IS A SHIPPING

17 CONTAINER, TWO TRAILERS AND UP TO 25,000 IN CASH.

18          THE COURT:  ALL RIGHT.

19          MR. ANTWILER:  WAIT.  YOUR HONOR, IT IS ON PAGE

20 12 AS EXHIBIT A.

21          THE COURT:  I ALREADY FOUND IT.  THANK YOU.

22          MR. ANTWILER:  I AM SORRY, YOUR HONOR.

23          THE COURT:  WHICH MENTIONED WHAT THE THREE

24 THINGS WERE.

25          NOW YOU SAY JUNE 15, 2015 THIS WAS RESCINDED.

26 SO WHERE IS THAT?
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1          MR. CATANZARITE:  I CAN GET YOU THAT.  IT IS IN

2 THE SAME BOOK.

3          MR. EDGERTON:  THAT IS ALSO IN YOUR BOOK.  LET'S

4 TAKE IT FROM YOUR BOOK IF IT IS MORE CONVENIENT.

5          MR. CATANZARITE:  IT MIGHT BE EASIER.

6          MR. EDGERTON:  YES, I THINK SO, TOO.  I THINK IT

7 IS THE VERY BOTTOM OF YOURS.

8          MR. CATANZARITE:  IS IT AT THE END?

9          MR. EDGERTON:  I WENT THROUGH YOUR BOOK LAST

10 NIGHT.

11          THE COURT:  53, INDEX SHOWS THAT DATE.

12          MR. CATANZARITE:  YES, 53.

13          MR. EDGERTON:  YOUR HONOR --

14          THE COURT:  OKAY.  WE'RE HERE.

15          MR. EDGERTON:  AND THEN THE RELEVANT PARTS IF

16 YOU NEED TO KNOW RIGHT NOW ARE ON PAGE 1 STARTING WITH

17 THE "WHEREAS" CLAUSES.

18          THE COURT:  YES, THAT IS THE WHOLE IDEA IS I

19 WANT TO LOOK AT THE RELEVANT DOCUMENTS FIRST.

20          MR. EDGERTON:  OKAY.

21          THE COURT:  SO WE HAVE GOT WRITTEN CONSENT OF

22 DIRECTORS OF CTI SIGNED ON 6/15/15.  AND IT SAYS,

23 "WHEREAS THE PROPORTION TO AUTHORIZE THE ISSUANCE OF

24 28,000,000 SHARES, FMS FAILED TO PROVIDE ANY

25 CONSIDERATION AS REQUIRED, AND SO IT WASN'T ISSUED THE

26 STOCK.  THE BOARD DEEMS IT IN THE BEST INTEREST TO SELL
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1 TO ITS FOUNDERS LISTED THERE.  OTHER PEOPLE" --

2          OKAY.  GOT IT.  OKAY.  YOU HAVE A STATEMENT THAT

3 STATES, "O'CONNOR'S DECLARATION IS PATENTLY FALSE

4 REGARDING HIS CLAIM THAT 28,000,000 SHARES WERE ISSUED TO

5 MFS."

6          WAS THERE ANY DOCUMENT FROM PLAINTIFF TO SUPPORT

7 THE CONTENTION THAT THE SHARES WERE ACTUALLY ISSUED?

8          MR. EDGERTON:  THE CERTIFICATE WASN'T ISSUED.

9 BUT IF YOU READ EXHIBIT 4, EXHIBIT 4 SAYS THEY WERE

10 SOLD -- THE SHARES WERE SOLD AND ISSUED.

11          I MEAN IN EXHIBIT 4, AND THE LAST PAGE OF

12 EXHIBIT 4 CONFIRMS THAT THE SHARES WERE ISSUED.  AND THE

13 TESTIMONY WOULD BE THAT THE CONSIDERATION --

14          THE COURT:  YOU HAVE ANSWERED MY QUESTION.

15 THERE IS NO ADDITIONAL DOCUMENT.

16          MR. CATANZARITE:  WELL, THERE WOULD BE EVIDENCE

17 OF CONSIDERATION PAID.

18          THE COURT:  YOU MEAN THOSE THREE REQUIREMENTS?

19          MR. CATANZARITE:  YES.

20          THE COURT:  AND THAT IS IN YOUR NOTEBOOK HERE?

21          MR. CATANZARITE:  YES.

22          THE COURT:  WHERE IS IT?

23          MR. CATANZARITE:  THE FINANCIAL STATEMENTS.

24          EXHIBIT 31, YOUR HONOR.

25          THE COURT:  OKAY, THERE.  NOW WHAT AM I LOOKING

26 AT, WHICH PAGE?
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1          MR. CATANZARITE:  EXHIBIT 31, FIRST PAGE -- I AM

2 SORRY, EXHIBIT 31, SECOND PAGE, PAGE 2, THERE IS A

3 REFERENCE TO SEEDLING TRAILERS.  IF YOU LOOK, YOUR HONOR,

4 THERE IS 50,740 UNDER 12/31/14.

5          THE COURT:  DID YOU REALIZE THIS IS PLAINTIFF'S

6 FINANCIAL STATEMENT, NOT DEFENDANT'S?

7          MR. CATANZARITE:  CORRECT.  BUT IF YOU LOOK AT

8 THE NEXT YEAR, THE ENTRY TO THE RIGHT COLUMN 12/31/15 THE

9 SEEDLING TRAILER IS GONE.

10          THE COURT:  IS THERE ANYTHING SHOWING WHO IT

11 WENT TO?

12          MR. CATANZARITE:  IT WENT TO AND WAS USED, THE

13 TESTIMONY WILL BE, IT WENT TO AND IT WAS USED BY CTI.

14          THE COURT:  NO, YOU ARE PREMATURE.  I AM NOT

15 INTERESTED IN OFFERS OF TESTIMONY PROOF.

16          MR. CATANZARITE:  SURE.

17          THE COURT:  I AM INTERESTED IN DOCUMENTS.

18          MR. CATANZARITE:  OKAY.

19          THE COURT:  SO NOTHING SAYING LIKE A BILL OF

20 SALE?

21          MR. CATANZARITE:  NOTHING.

22          THE COURT:  THANK YOU.  SAME ANSWER WITH RESPECT

23 TO THE OTHER ASSETS, CORRECT?

24          MR. CATANZARITE:  THERE IS ANOTHER, ON PAGE 1,

25 THERE IS A REFERENCE TO CTI EXPENSES PAID, YOUR HONOR.

26 SAME EXHIBIT --
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1          THE COURT:  YES.

2          MR. CATANZARITE:  -- SHOWS THAT 62,000 WAS

3 ADVANCED IN 2015.

4          THE COURT:  YES.

5          MR. CATANZARITE:  EXHIBIT 2 SHOWS --

6          THE COURT:  YOU MEAN PAGE 2 OR EXHIBIT 2?

7          MR. CATANZARITE:  EXHIBIT 2 NOW.

8          THE COURT:  YES.

9          MR. CATANZARITE:  EXHIBIT 2 SHOWS LEGAL AND

10 PROFESSIONAL FEES PAID OF 10,000 IN FEBRUARY OF 2015,

11 WHICH WERE -- I DON'T HAVE AN INVOICE, AND YOU DON'T WANT

12 TO HEAR WHAT THE ORAL TESTIMONY WOULD BE, BUT THAT WOULD

13 BE -- THAT AND THE EXPENSES INCURRED IN THE FIRST FOUR

14 MONTHS WOULD BE SUPPORTIVE OF PLAINTIFF'S POSITION THAT

15 CONSIDERATION HAD PASSED.

16          EXHIBIT 6 --

17          THE COURT:  YOU DON'T NEED TO BE REDUNDANT ON

18 THE MONEY.  DO YOU HAVE ANYTHING FOR THE OTHER TWO

19 ASSETS?

20          MR. CATANZARITE:  YES, EXHIBIT 6, YOUR HONOR.

21 EXHIBIT 6 IS A LEASE WITH PACIFIC CULTIVATORS ASSOCIATION

22 SIGNED BY MR. PROBST TO MR. O'CONNOR FOR LEASE OF A

23 TRAILER.

24          THE COURT:  4/2/15, THREE DAYS AFTER THE

25 ORIGINAL ACTS WERE SIGNED?

26          MR. CATANZARITE:  YES, YOUR HONOR.
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1          THE COURT:  SO IT IS IN ANTICIPATION OF

2 COMPLIANCE BY PLAINTIFF?

3          MR. CATANZARITE:  YES.

4          THE COURT:  WHICH DIDN'T HAPPEN?

5          MR. CATANZARITE:  IT DID HAPPEN.

6          THE COURT:  OKAY.

7          MR. CATANZARITE:  EXHIBIT 5, YOUR HONOR.

8          THE COURT:  WHAT ABOUT IT?

9          MR. CATANZARITE:  EXHIBIT 5, PARAGRAPH 4 --

10 EXHIBIT 4 REFERENCES THE FORMATION OF THE SUBSIDIARY,

11 THIS IS MOBILE FARMING TO BE KNOWN AS CTI.

12          THE COURT:  AND IT SAYS THEY GAVE THEM A 32 FOOT

13 SEEDING TRAILER AND 40 FOOT SHIPPING CONTAINER.

14          MR. CATANZARITE:  YES.  IN ORDER TO CAPITALIZE

15 MOBILE FARMING SYSTEMS HAS CONTRIBUTED CERTAIN ASSETS TO

16 CTI INCLUDING, IN OTHER WORDS, PAST TENSE, YOUR HONOR,

17 AND THE 40 FOOT CONTAINER.

18          THE COURT:  I DON'T SEE A DATE ON THIS LETTER.

19 IS THERE ONE?

20          MR. CATANZARITE:  I BELIEVE -- THE CONCURRENCE

21 IS IS APRIL OF 2015, YOUR HONOR.  THIS WAS SENT TO ALL

22 MOBILE FARMING SHAREHOLDERS.

23          THE COURT:  THANK YOU.

24          MR. CATANZARITE:  AND EXHIBIT 8, YOUR HONOR,

25 EXHIBIT 8 IS MAY 9TH, 2015, SECOND PARAGRAPH, QUOTE:

26 "RIGHT NOW CTI IS OWNED 100 PERCENT BY MFS, MOBILE
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1 FARMING, PROBST TO O'CONNOR."

2          AND EXHIBIT 7, YOUR HONOR, EXHIBIT 7, PAGE 4,

3 UNDER "CULTIVATION" -- PAGE 4 UNDER THE "CULTIVATION

4 TECHNOLOGY'S" COLUMN, YOUR HONOR, "LONG-TERM

5 LIABILITIES," THERE IS A REFERENCE TO MFS LOAN, $75,000.

6 MFS LOAN ACCRUED INTEREST 12,000, INDICATING THAT MONEY

7 HAD PASSED.  AND THE 2015 FINANCIAL STATEMENT I REFERRED

8 YOU TO CONFIRMS THIS MUCH.

9          THE COURT:  HOW IS A LOAN RELEVANT TO WHAT WE

10 HAVE BEEN TALKING ABOUT?

11          MR. CATANZARITE:  CONSIDERATION PAID UP TO

12 25,000.

13          THE COURT:  SO IF IT IS A LOAN, IT IS NOT GIVEN?

14          MR. CATANZARITE:  WELL, THEY ARE CALLING IT A

15 LOAN, BUT THAT IS WHAT THEY ARE CALLING IT.  THE EVIDENCE

16 IS OTHERWISE.

17          THE COURT:  OKAY.  THANK YOU.

18          OKAY.  THE THING ON PAGE 2 WHICH SAYS, "THE

19 ANTICIPATED AGREEMENT TO MAKE MFS A SHAREHOLDER WAS

20 RESCINDED BEFORE PERFORMANCE," THAT'S THE SAME THING YOU

21 ARE TALKING ABOUT ABOUT THE JUNE 15TH, 2015 ACTION, THAT

22 IS WHAT YOU ARE REFERRING TO THERE?

23          MR. EDGERTON:  AS FAR AS THE DOCUMENTS, YES.

24          THE COURT:  OKAY.

25          MR. EDGERTON:  HOLD ON.  LET ME CONSULT.

26          (DEFENSE COUNSEL AND CLIENTS CONFER OFF THE
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1 RECORD.)

2          MR. EDGERTON:  YES, THERE IS MORE, BUT IT IS

3 MORE INDIRECT.  IT IS EVERYTHING -- THE ENSUING

4 SHAREHOLDER LIST DID NOT LIST MFS, THE SHAREHOLDER, IF

5 THAT IS RELEVANT TO WHAT YOU WOULD LIKE TO SEE.

6          THE COURT:  SURE.

7          MR. EDGERTON:  OKAY.

8          THE COURT:  DO YOU HAVE AN EXHIBIT NUMBER TIED

9 TO THE PLAINTIFF BOOK?

10          MR. EDGERTON:  I DON'T THINK SO.

11          THE COURT:  DO YOU HAVE THEIR INDEX OF EXHIBITS?

12          MR. EDGERTON:  I DO IN THE BOOK.

13          THE COURT:  IF YOU CAN LOOK AT THE INDEX AND

14 TELL ME WHICH ONE IT WOULD BE.

15          MR. EDGERTON:  I WILL DO THAT RIGHT NOW.

16          THE COURT:  SO THE PLAINTIFF EXHIBIT NOTEBOOK

17 LEAVES OFF AT 57, SO WE'LL CALL IT 58.

18          MR. CATANZARITE:  WHAT IS THAT?  DO YOU HAVE AN

19 EXTRA ONE?

20          MR. EDGERTON:  YOUR HONOR, I WOULD LIKE TO

21 ADDRESS THE COURT.  FROM THIS, THERE IS A SERIES OF

22 EXHIBITS THAT REINFORCE THROUGH EXTRINSIC EVIDENCE THAT

23 MFS WAS NOT RECOGNIZED AS A SHAREHOLDER, SIGNED OFF BY

24 THE CEO, MR. O'CONNOR, AND THAT GOES TO THE SHAREHOLDER

25 CONSENTS.  THERE IS ALSO DOCUMENTS WHERE SHARE --

26          WHAT HAPPENED LATER IN THE STORY WAS THEN THERE
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1 WERE SHARES ON THE SWITCHOVER, AND IT HAD THE SHAREHOLDER

2 TABLE WHERE MFS WAS ABSENT, AND THAT WAS SIGNED OFF BY

3 MR. O'CONNOR.

4          NOW THAT EVIDENCE IS SOMEWHAT CUMULATIVE, AND WE

5 CAN GIVE THAT TO THE COURT, BUT IT IS SORT OF A BACKUP

6 AND REINFORCEMENT CORROBORATING EVIDENCE OF THE FACT THAT

7 THAT WAS KNOWN.

8          THE COURT:  WHAT PART OF EXHIBIT 58 AM I

9 SUPPOSED TO LOOK AT HERE?

10          THE COURT REPORTER:  I AM SORRY, YOUR HONOR --

11          THE COURT:  OKAY.  THERE IS A COURT REPORTER --

12          MR. ANTWILER:  WE WILL ANSWER YOUR QUESTION.

13          THE COURT:  -- YOU ARE TREATING THIS LIKE A

14 ROUNDTABLE MEETING, BUT IT IS A COURT HEARING.  ONE

15 PERSON SPEAKS AT A TIME, AND THE COURT REPORTER NEEDS TO

16 HEAR WHAT IS SAID.

17          MR. EDGERTON:  OKAY.  SO THE COURT IS REQUESTING

18 WHAT PART OF THE PHYSICAL EXHIBIT SHOWS THAT FACT.

19          THE COURT:  AND I THOUGHT -- I AM LOOKING FOR AN

20 EXHIBIT THAT IS ATTACHED TO THE DECLARATION, NOT THE

21 DECLARATION ITSELF, BECAUSE I DON'T REALLY CARE ABOUT,

22 YOU KNOW, WHAT SOMEBODY DECLARES UNDER PENALTY OF

23 PERJURY.  I WANT THE UNDERLYING DOCUMENT.

24          SO WHAT AM I LOOKING AT?

25          MR. EDGERTON:  IT IS EXHIBIT NUMBER 1.

26          THE COURT:  PLAINTIFFS' SECURITIES AGREEMENT?
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1          MR. EDGERTON:  YES.  WE CAN GIVE IT TO YOUR

2 CLERK.  WE JUST PULLED IT FROM THE DECLARATION.

3          THE COURT:  WHAT PAGE DO I WANT?

4          MR. TJOE:  YOUR HONOR, IT IS PAGE 1.  SO IT IS

5 PART OF THE SECURITIES AGREEMENT.  SUBPARAGRAPH E:  "THE

6 ISSUER MUST PROVIDE TO QUICK SILVER THE FOLLOWING

7 DOCUMENTS:  SUBPARAGRAPH E IS A COMPLETE LIST OF ISSUED

8 AND OUTSTANDING SECURITIES OF THE ISSUER INCLUDING BUT

9 NOT LIMITED TO PARAGRAPHS A, B, C, D AND E, AND WHAT WAS

10 THEREAFTER PROVIDED."

11          THE COURT:  SO WHAT PAGE IS THE LIST ON?

12          MR. TJOE:  THAT IS A SEPARATE EXHIBIT,

13 YOUR HONOR.

14          THE COURT:  OH.

15          MR. EDGERTON:  WELL, I THINK --

16          MR. ANTWILER:  YOUR HONOR, UNDER E IT REQUESTS A

17 COMPLETE LIST OF ISSUED AND OUTSTANDING SECURITIES, AND

18 AT THAT POINT --

19          THE COURT:  SO WHAT ARE YOU TALKING ABOUT, A

20 NEGATIVE INFERENCE?

21          MR. EDGERTON:  YES.

22          THE COURT:  OKAY.

23          MR. ANTWILER:  THE ONLY SHARES THAT HAVE BEEN

24 ISSUED WOULD BE THE FOUNDERS WHICH WERE ISSUED AT THAT

25 TIME THROUGH THAT SECURITIES AGREEMENT.

26          MR. EDGERTON:  YES, BUT IT IS A NEGATIVE
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1 INFERENCE.

2          THE COURT:  OKAY.  I AM LOOKING FOR DOCUMENTARY

3 SUPPORT FOR ALL THESE VARIOUS THEORIES.  SO IF YOU DON'T

4 HAVE A DOCUMENT ON THE SHAREHOLDER LIST, FINE.

5          MR. TJOE:  YOUR HONOR, THE NEXT DOCUMENT WOULD

6 BE 59.  IT IS THE SHARES INITIALLY ISSUED BY QUICK

7 SILVER.  IN OTHER WORDS, THE INFERENCE, IF THAT MAY BE

8 CALLED, IS THIS IS WHAT WAS ISSUED AT THE VERY BEGINNING,

9 THE VERY FIRST SHARES.

10          THE COURT:  SO PASS IT AROUND UNLESS IT IS

11 ALREADY PART OF THE NOTEBOOK.

12          MR. ANTWILER:  IT IS NOT, YOUR HONOR.

13          MR. CATANZARITE:  IS THAT THIS ONE?

14          MR. ANTWILER:  YES.

15          MR. CATANZARITE:  IT IS THIS ONE?

16          MR. ANTWILER:  CORRECT.

17          THE COURT:  SO THIS IS DATED 7/30/15, CHECKLIST

18 REMINDER.  AND YOU ARE SAYING THIS LISTS THE INITIAL

19 SHAREHOLDERS?

20          MR. TJOE:  YES.  AND IT ALSO HAS COPIES OF THE

21 INITIAL SHARES THAT WERE ISSUED STARTING OUT CERTIFICATE

22 1001.

23          THE COURT:  SO PAGE 3 LISTS EIGHT SHAREHOLDERS.

24          MR. TJOE:  CORRECT.

25          THE COURT:  NONE OF WHICH ARE THE PLAINTIFF.

26          MR. TJOE:  CORRECT, YOUR HONOR.
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1          THE COURT:  WHICH MAY BE CONSISTENT WITH SOME

2 OTHER PREVIOUS DOCUMENT I SAW ABOUT ISSUING SHARES TO

3 CERTAIN PEOPLE INSTEAD OF TO THE PLAINTIFF.

4          MR. TJOE:  YES, YOUR HONOR.

5          THE COURT:  YOU KNOW, THERE ARE THINGS IN THIS

6 DEFENSE BRIEF ABOUT THINGS HAPPENING, BUT IS THERE

7 ANYTHING THAT SHOWS LIKE WHO ARE THE INDIVIDUALS WITH THE

8 PLAINTIFF AT THIS TIME SUCH THAT THEIR ACTIONS CAN BE

9 IMPUTED TO THE CORPORATION?  IN OTHER WORDS, JUST BECAUSE

10 RICHARD O'CONNOR, RICHARD PROBST AND AMY COOPER ON BEHALF

11 OF CTI SAY WE ARE NOT GOING TO ISSUE STOCK TO MFS, THAT

12 DOESN'T NECESSARILY MEAN MFS AGREES.  HOWEVER, IF THOSE

13 ARE THE SAME THREE PEOPLE THAT ARE IN CHARGE OF MFS, THEN

14 THAT COULD SUPPORT AN INFERENCE THAT MFS DOES AGREE.

15          SO WHAT EVIDENCE IN WRITING IS THERE ABOUT WHO

16 IS IN CHARGE OF MFS AT THIS POINT IN TIME?

17          MR. EDGERTON:  THAT IS EASY TO PROVIDE.  THAT

18 JUST GOES TO PROOF, I WOULD THINK THAT AT THE TIME THERE

19 IS AN MFS DOCUMENT SHOWING THAT THOSE ARE THE THREE SOLE

20 BOARD MEMBERS.  AND THAT COMES FROM THE DECLARATION OF

21 RICHARD PROBST BECAUSE HE WAS THE ONE WHO PROVIDED ALL

22 THE BACKGROUND INFORMATION ON MFS.

23          THE COURT:  DID YOU JUST SAY IT IS THE SAME

24 THREE PEOPLE?

25          MR. EDGERTON:  IT IS.

26          THE COURT:  OKAY.
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1          MR. EDGERTON:  THAT IS UNDISPUTED, CORRECT?

2 THAT IS UNDISPUTED, RIGHT?

3          MR. CATANZARITE:  IT IS UNDISPUTED THEY ARE THE

4 SAME THREE PEOPLE, BUT THEY DID NOT ACT FORMALLY TO

5 ACKNOWLEDGE THAT MFS WAS NEVER A SHAREHOLDER.

6          THE COURT:  UNDERSTOOD.

7          MR. EDGERTON:  SO YOU HAVE THE SAME THREE

8 CONTROLLING TWO COMPANIES.

9          THE COURT:  OKAY.  MOVING RIGHT ALONG.

10          MR. EDGERTON:  YOUR HONOR, I WANTED TO MENTION

11 SOMETHING THAT I MENTIONED YESTERDAY THAT --

12          THE COURT:  NO, I DON'T WANT TO HEAR IT.

13          MR. EDGERTON:  OKAY.

14          THE COURT:  MY NUMBER 1 GOAL TODAY IS TO FINISH

15 TODAY.  WHETHER OR NOT THAT IS GOING TO HAPPEN TODAY

16 REMAINS TO BE SEEN.  BUT IT IS ALL ABOUT ME ABSORBING

17 INFORMATION.

18          MR. EDGERTON:  SURE.  BUT I JUST WANT TO ADD A

19 DOCUMENT AT SOME POINT.

20          THE COURT:  I AM GOING THROUGH YOUR TRIAL BRIEF.

21 YOU SAY O'CONNOR ALSO SIGNED OVER 50 SUBSCRIPTION

22 AGREEMENTS TO SELL CTI STOCK DIRECTLY TO MFS

23 SHAREHOLDERS.

24          MR. EDGERTON:  THAT IS CORRECT, YOUR HONOR.

25          THE COURT:  IS THERE A DOCUMENT ON THAT ONE?

26          MR. EDGERTON:  YES, THERE IS.
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1          THE COURT:  WHILE YOU ARE LOOKING FOR THAT, THE

2 NEXT STATEMENT IS, "GREG D FILINGS AND PRIVATE PLACEMENT

3 MEMORANDUMS CONFIRM WHO THE MAJOR SHAREHOLDERS WERE.  MFS

4 WAS NEVER LISTED AS A SHAREHOLDER IN ANY OF THESE

5 DOCUMENTS."

6          SO YOU HAVE ALREADY GIVEN ME EXHIBIT 59.  SO IS

7 THERE ANYTHING THAT WOULD BE NOT REDUNDANT OF THAT THAT

8 SUPPORTS THAT ASSERTION?

9          MR. EDGERTON:  NO.  IT IS CUMULATIVE.

10          THE COURT:  OKAY.

11          MR. EDGERTON:  PERHAPS YOU ARE RIGHT.

12          THE COURT:  I MEAN THAT IS FINE, IF THERE WAS AN

13 ISSUANCE TO ANOTHER BATCH OF SHAREHOLDERS --

14          MR. EDGERTON:  RIGHT.

15          THE COURT:  -- THAT WOULD BE NONREDUNDANT.

16          MR. EDGERTON:  RIGHT.

17          THE COURT:  AND YOU SAY, "O'CONNOR REPRESENTED

18 AND WARRANTED TO THE CTI TRANSFER AGENT THAT MFS WAS NOT

19 A SHAREHOLDER OF CTI.  SEE OPTA INJUNCTION PAGE 7,

20 SECTION F."  OKAY.  SO IS THERE A DOCUMENT FOR THIS

21 STATEMENT?

22          MR. ANTWILER:  IT WOULD BE 58, YOUR HONOR.  WE

23 ALREADY MARKED.

24          MR. EDGERTON:  AND, YOUR HONOR, DO YOU HAVE 58

25 AS ONE PAGE OR THE WHOLE EXHIBIT THAT I HAVE?

26          THE COURT:  I HAVE QUICK SILVER, 12 PAGES.
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1          MR. EDGERTON:  OKAY.  YOU HAVE IT.

2          THE COURT:  SO WHERE DOES IT SAY FOR

3 MR. O'CONNOR THAT MFS ISN'T A SHAREHOLDER?

4          MR. ANTWILER:  IT IS THROUGH A NEGATIVE

5 INFERENCE, YOUR HONOR.

6          THE COURT:  SO WHEN YOU SAY HE REPRESENTED AND

7 WARRANTED THAT THEY WEREN'T A SHAREHOLDER, THAT IS FROM

8 HIM SAYING THESE OTHER PEOPLE ARE SHAREHOLDERS?

9          MR. ANTWILER:  HE WAS BOUND UNDER 1E THAT WE

10 DISCUSSED TO GIVE A COMPLETE LIST OF ALL SHARES ISSUED

11 AND OUTSTANDING, AND MFS WAS NOT LISTED.

12          THE COURT:  SO WHERE DID HE PROVIDE THIS LIST?

13 IS THAT THE EXHIBIT 59 LIST?

14          MR. ANTWILER:  59 IS THE ONLY THING THAT WAS

15 PROVIDED, THAT IS CORRECT, YOUR HONOR.

16          THE COURT:  I AM NOT SURE THAT THAT ANSWERED MY

17 QUESTION.

18          MR. EDGERTON:  I DON'T THINK IT DID.  IT IS NOT

19 A GOOD ANSWER.  BUT ON PAGE 1 IT'S HE IS REPRESENTING HE

20 IS ANSWERING THESE QUESTIONS AS HE IS BEING ASKED BY THE

21 TRANSFER AGENT TO ANSWER.

22          THE COURT:  PAGE 1 OF?

23          MR. EDGERTON:  OF THE QUICK SILVER DOCUMENT.

24 AND THAT IS WHAT HE IS SUPPOSED TO BE PROVIDING, AND HE

25 PROVIDES A LIST, WHICH CONSPICUOUSLY ABSENT IS MFS AS A

26 SHAREHOLDER.
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1          THE COURT:  AND THIS LIST IS AT PAGE 2 OF

2 EXHIBIT 59 THAT LISTS SHARES 1000 THROUGH 1007?

3          MR. TJOE:  CORRECT, YOUR HONOR.

4          MR. EDGERTON:  THAT IS CORRECT, YOUR HONOR.

5          THE COURT:  IS THERE SOMETHING SAYING THIS CAME

6 FROM HIM?  I MEAN IT MAY NOT EVEN BE DISPUTED.  I JUST

7 WANT TO KNOW IF IT IS IN WRITING.

8          MR. EDGERTON:  I UNDERSTAND.

9          MR. ANTWILER:  ACTUALLY, YOUR HONOR, ON EXHIBIT

10 58, IF I MAY, IT ATTACHES EXHIBIT -- I AM SORRY.  ONE

11 MOMENT, YOUR HONOR, I THINK I CAN FIND IT.

12          MR. TJOE:  AND, YOUR HONOR, ALSO EXHIBIT 58,

13 PAGE 10, MIGHT HAVE BEEN A MISSTATEMENT THAT MR. O'CONNOR

14 SAID THIS.  BUT MS. COOPER AT PAGE 10 OF 12, YOUR HONOR,

15 I BELIEVE THAT SHE TESTIFIED -- DECLARES EFFECTIVELY

16 UNDER PENALTY OF PERJURY THAT, UNDER WHERE IT SAYS

17 TOWARDS THE BOTTOM HALF OF THE PAGE, "SHARES OF SAID

18 STOCK HAVE BEEN ISSUED," AND THERE IS NONE.

19          THE COURT:  I AM NOT SEEING THAT.

20          MR. TJOE:  SO TWO-THIRDS DOWN THE PAGE "THAT OF

21 SAID AUTHORIZED STOCK THEY ARE NOW ISSUED" --

22          THE COURT:  YES.

23          MR. TJOE:  AND THERE IS NOTHING.  NO STOCK HAD

24 BEEN INDICATED HAD BEEN ISSUED AS OF THIS DATE.

25          THE COURT:  YES.

26          MR. TJOE:  SO THAT WOULD BE INDICATIVE OF THE
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1 FACT THAT NO SHARES OF CTI HAVE EVER BEEN ISSUED TO MFS

2 AS OF THIS DATE.

3          THE COURT:  OH, OKAY.

4          MR. TJOE:  AS SIGNED BY MS. COOPER.

5          AND I BELIEVED THE CONFUSION IS THE INFERENCE,

6 THE NEXT PAGE, THAT IS PAGE 11 OF 12, YOUR HONOR, THIS IS

7 A CERTIFICATE OF AUTHORITY OF OFFICERS, AND THAT IS

8 SIGNED BY MR. O'CONNOR, MISS COOPER, MR. PROBST, AND I

9 DON'T THINK IT IS MUCH OF A LEAP TO SAY THAT THEY WERE

10 EFFECTIVELY VALIDATING WHAT MS. COOPER SAID ON PAGE 10 OF

11 12.

12          THE COURT:  OKAY.

13          MR. ANTWILER:  AND, YOUR HONOR, IN EXHIBIT 59

14 WHERE THE FIRST CERTIFICATES WERE ISSUED IT DOES INCLUDE

15 A COPY OF THE AMENDED ORGANIZATIONAL ACTS.

16          THE COURT:  WHICH I HAVE ALREADY LOOKED AT?

17          MR. ANTWILER:  CORRECT, YOUR HONOR.

18          THE COURT:  SO THEN YOU SAY THAT ALL BUT SIX OF

19 59 PLAINTIFF SHAREHOLDERS AGREE TO PARTICIPATE AND

20 PURCHASE STOCK IN CTI, PROBST'S DECLARATION SECTION

21 PARAGRAPH 31 IN EXHIBIT J.

22          MR. TJOE:  YES, YOUR HONOR.  EXHIBIT J TO

23 MR. PROBST'S DECLARATION IS UNFORTUNATELY NOT A VERY GOOD

24 PRINTOUT OF -- IT SUMMARIZES AND HIGHLIGHTS IN YELLOW THE

25 INDIVIDUALS THAT DID NOT PARTICIPATE IN THE FRIENDS AND

26 FAMILY ROUND.
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1          I CAN GIVE THE COURT CLERK WHAT I WILL MARK AS

2 EXHIBIT 60.

3          MR. CATANZARITE:  I HAVE GOT THAT ONE.

4          MR. ANTWILER:  IT IS IN HIS BINDER.

5          MR. CATANZARITE:  IT IS BLOWN-UP.

6          THE COURT:  WHAT NUMBER IS IT?

7          MR. CATANZARITE:  THERE IS A SET OF

8 SPREADSHEETS; IT IS AT 52.  WE MADE IT BIGGER.

9          MR. EDGERTON:  OH, THIS IS THE ONE THAT I WAS

10 NOT SURE ABOUT.  IS THAT JUST THE BLOWUP?

11          MR. CATANZARITE:  YES.

12          MR. EDGERTON:  OKAY.  SO I AM STIPULATING TO HIS

13 WHOLE BOOK.

14          MR. CATANZARITE:  IT IS BLOWN-UP AS AN 11-BY-17.

15 I DON'T THINK IT HAS THE YELLOW ON IT.

16          MR. EDGERTON:  SO THAT IS JUST REPLICATION?

17          MR. CATANZARITE:  YES.

18          MR. EDGERTON:  OKAY.  THAT IS FINE.

19          MR. TJOE:  SO TO THE EXTENT THAT IT IS

20 HELPFUL --

21          THE COURT:  OKAY.  SO WE HAVE GOT CTI

22 SHAREHOLDER LIST.  WE HAVE GOT FIRST 1 THROUGH 9, AND

23 THEN WE HAVE GOT 1 THROUGH 163, AND THEN YOU HAVE GOT

24 MORE ON TOP OF THAT WITH ISSUE DATES SET FORTH.  AND I

25 TAKE IT THERE IS NO PLAINTIFF ON HERE?

26          MR. TJOE:  NO, YOUR HONOR.
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1          MR. EDGERTON:  THAT IS CORRECT.

2          THE COURT:  OKAY.  IS THERE ANYTHING TYING THIS

3 IN TO THE PLAINTIFF TAKING THE POSITION THAT THIS IS

4 ACCURATE?

5          MR. EDGERTON:  THE PLAINTIFF IS TAKING THE

6 ADVERSE POSITION NOW THAT IT IS NOT ACCURATE, AND THAT IS

7 THE EXHIBIT THAT I WANTED TO MARK.

8          THE COURT:  THAT IS EXACTLY WHY I WANT TO SEE IF

9 THEY TOOK THE POSITION IN THE PAST THAT IT WAS ACCURATE.

10          MR. EDGERTON:  THEY DID NOT TAKE A POSITION IN

11 THE PAST THAT IT WAS ACCURATE.  THEY WENT WITH OUR

12 POSITION.  THREE-AND-A-HALF YEARS LATER IS WHEN THE

13 DISPUTE AROSE.

14          THE COURT:  I FEEL LIKE YOU ARE SAYING THE SAME

15 THING THAT I WAS SAYING.

16          MR. EDGERTON:  PROBABLY.  I JUST WANT TO MAKE

17 SURE IT IS JUST SAID THAT WAY.

18          THE COURT:  I WILL REPEAT WHAT I AM SAYING:  IF

19 YOU HAVE ADMISSIONS BY THE PLAINTIFF THAT THEY ARE NOT A

20 SHAREHOLDER, THEN THAT IS SOMETHING I WOULD WANT TO SEE.

21          SO IF A LIST OF SHAREHOLDERS THAT DOESN'T

22 INCLUDE THE PLAINTIFF IS ARGUED BY THE DEFENDANT, OKAY,

23 FINE.  BUT IF THE PLAINTIFF HAS EMBRACED THIS LIST, THEN

24 THAT IS MORE INTERESTING TO ME.

25          MR. EDGERTON:  SO IT IS EXECUTED BY

26 MR. O'CONNOR, SO A TACIT ADMISSION IS ACKNOWLEDGED BY
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1 HIM.

2          THE COURT:  OKAY.  WHERE DO I FIND A SIGNATURE

3 ON HERE?

4          MR. ANTWILER:  YOUR HONOR, I DON'T KNOW IF

5 IT'S -- WHICH DOCUMENT WE ARE REFERRING TO AT THE MOMENT,

6 BUT WE HAVE --

7          THE COURT REPORTER:  I AM SORRY, I DIDN'T HEAR

8 YOU.

9          THE COURT:  WHEN YOU FACE BACKWARD, NOBODY CAN

10 HEAR YOU.

11          MR. ANTWILER:  I AM SORRY, YOUR HONOR.

12          WE HAVE SUBSCRIPTION AGREEMENTS THAT ARE SIGNED,

13 WHICH WOULD GO ALONG WITH THE NEW SHARE STRUCTURE, WHICH

14 DOES NOT INCLUDE MFS THAT ARE SIGNED BY RICHARD O'CONNOR.

15          THE COURT:  OKAY.  WELL, I UNDERSTAND THAT THERE

16 IS AN ARGUMENT IN YOUR BRIEF THAT HE SHOULDN'T BE HEARD

17 TO COMPLAIN THAT OTHER PEOPLE OWN STOCK, BUT I AM NOT

18 REALLY SURE THAT IS AN ISSUE FOR THIS HEARING.  IT'S MORE

19 ABOUT DOES PLAINTIFF ITSELF OWN ANY STOCK, WHETHER

20 PLAINTIFF IS A 100 PERCENT SHAREHOLDER OR SOME LESSER

21 PERCENTAGE SHAREHOLDER?

22          SO THE FACT THAT MR. O'CONNOR AGREED THAT THERE

23 ARE THESE OTHER SHAREHOLDERS, IT CAN ONLY GO SO FAR.

24          MR. TJOE:  YOUR HONOR, IF YOU ARE JUST LOOKING

25 FOR DOCUMENTARY EVIDENCE, THERE IS AN E-MAIL EXCHANGE ON

26 MOBILE FARMING SYSTEMS' LETTERHEAD.  THIS IS BETWEEN

Beck Declaration ISO Protective Order 
Exhibit #14: 028

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 153



866-299-5127
Veritext Legal Solutions

114

1 MR. PROBST, MR. COOPER -- EXCUSE ME, MS. COOPER AND

2 MR. O'CONNOR.

3          THE COURT:  IF IT IS RELEVANT, I WANT TO SEE IT.

4 AND I WOULD RATHER READ IT MYSELF THAN HAVE YOU READ IT

5 TO ME.

6          MR. TJOE:  THAT IS FINE, YOUR HONOR.

7          MR. CATANZARITE, IS THIS E-MAIL PART OF YOUR

8 TRIAL EXHIBIT BINDER?

9          MR. CATANZARITE:  IS THERE A DATE?

10          MR. TJOE:  IT IS NOVEMBER 3RD, 2017.  IT WAS

11 PREVIOUSLY ATTACHED --

12          MR. CATANZARITE:  NO, WE DON'T HAVE THIS.

13          MR. TJOE:  -- PREVIOUSLY ATTACHED AS EXHIBIT L

14 TO MR. PROBST'S DECLARATION.

15          IF IT IS OKAY WITH MR. CATANZARITE, I WILL LABEL

16 THIS AS 60.

17          MR. CATANZARITE:  SURE.

18          THE COURT:  WELL, ACTUALLY IT IS NOT OKAY -- IT

19 DOESN'T HAVE TO BE OKAY WITH HIM IF IT IS MARKED, BUT

20 ONLY IF IT IS ADMITTED.  SO YOU CAN MARK IT AS EXHIBIT

21 60.

22          MR. TJOE:  IDENTIFIED, EXACTLY, YOUR HONOR.  MY

23 APOLOGIES.

24          THE COURT:  SO WE ARE CALLING THESE E-MAILS

25 DATED 11/3/17.

26          SO POINT ME TO THE INTERESTING PART.
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1          MR. TJOE:  SURE, YOUR HONOR.  SO BEGINNING AT

2 THE BOTTOM OF THE PAGE, THIS IS FROM MY CLIENT,

3 MR. PROBST; THIS IS ADDRESSED TO -- THIS WAS SENT TO

4 MS. COOPER AND MR. O'CONNOR.  "GUYS, WE NEED TO CLOSE THE

5 COMPANY OR POSSIBLY B.K. IT.  ITS ONLY ASSETS ARE THE

6 STOCK IT OWNS IN GROW POD SOLUTIONS AND THE NOTE FROM CTI

7 WHICH WON'T BE PAID ANY TIME SOON."

8          THE COURT:  OKAY.  SO YOUR POINT IS HE IS NOT

9 IDENTIFYING CTI STOCK AS AN ASSET OF MFS?

10          MR. TJOE:  CORRECT.  AND IF YOU FOLLOW THE REST

11 OF THE E-MAIL, NO ONE DISAGREES WITH THAT.  NO ONE

12 OBJECTS TO THAT POSITION.

13          THE COURT:  OKAY.

14          MR. ANTWILER:  YOUR HONOR, ALSO THERE ARE PPM'S

15 THAT WOULD LIST ALL SHAREHOLDERS THAT OWN FIVE OR PERCENT

16 MORE OF CTI.  MFS IS NOT LISTED, AND THEY ARE EXECUTED --

17 SOME OF THEM ARE EXECUTED BY, OR AUTHORIZED BY

18 MR. O'CONNOR.

19          THE COURT:  WELL, AT THIS POINT I BELIEVE IT IS

20 THE PLAINTIFF'S CONTENTION THAT THEY ACQUIRED STOCK AT

21 THE VERY BEGINNING.  SO THE FACT THAT THEY WEREN'T LISTED

22 ON SOME SUBSEQUENT STOCK OFFERING I DON'T THINK REALLY

23 MATTERS FOR PURPOSES OF THIS HEARING.  CORRECT?

24          MR. ANTWILER:  WELL, IT LISTED THE CURRENT

25 SHAREHOLDERS THAT OWN FIVE OR PERCENT MORE, AND IT DOES

26 NOT LIST MFS.  SO IT IS A SHOWING THAT MFS WAS NOT A FIVE
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1 PERCENT OR MORE SHAREHOLDER.

2          THE COURT:  OH, I THOUGHT YOU WERE LISTING IT AS

3 A LIST OF A NEW ISSUANCE AS OPPOSED TO A CUMULATIVE LIST

4 OF ALL STOCKHOLDERS OF FIVE PERCENT OR MORE.  SO YOU ARE

5 SAYING IT IS THE LATTER.  SO WHERE IS THAT?

6          MR. ANTWILER:  IT IS THE LATTER.

7          THAT IS WHAT I AM TRYING TO GATHER, YOUR HONOR.

8 I DON'T HAVE IT IN FRONT OF ME, BUT I CAN PROVIDE IT AT

9 THE FIRST AVAILABLE BREAK.

10          THE COURT:  OKAY.  OR YOU CAN KEEP LOOKING FOR

11 IT.

12          OKAY.  THEN YOU HAVE GOT A REPRESENTATION THAT

13 SINCE OCTOBER 2015 CTI RAISED OVER 3,000,000 FROM OVER 60

14 PRIVATE INVESTORS AND AN ADDITIONAL 6,000,000 IN

15 FINANCING WITH REPRESENTATIONS THAT MFS DID NOT OWN ANY

16 SHARES OF CTI STOCK.  SO THAT IS SOMETHING I MIGHT WANT

17 TO SEE IF WE CAN LABEL THAT AS A REPRESENTATION FROM THE

18 PLAINTIFF.

19          MR. EDGERTON:  SO EXTRINSICALLY THAT PROOF, A

20 LOT OF THAT IS GOING TO COME INTRINSICALLY IS WHAT --

21          WHAT IS THE BACKUP, GENTLEMEN, FOR THAT

22 DOCUMENT?

23          MR. ANTWILER:  YOUR HONOR, THAT WILL ALSO BE

24 INCLUDED ON SOME OF THE PRIVATE PLACEMENT MEMORANDUMS,

25 AND IT IS ALSO ON I THINK WOULD BE REFLECTED IN SOME OF

26 THESE SUBSCRIPTION AGREEMENTS.
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1          ON SOME OF THE SUBSCRIPTION AGREEMENTS IT SAYS

2 THERE IS 23,000,000 SHARES.  SO YOU CAN ONLY READ THAT IN

3 CONJUNCTION WITH THE AMENDED BECAUSE THERE IS 28,000,000

4 SHARES AS PURPORTEDLY ISSUED IS WHAT THEY ARE ARGUING.

5 SO IF THERE ARE ONLY 23,000,000 OUTSTANDING SHARES, THEN

6 NO SHARES CAN BE ISSUED TO MFS.

7          BUT THE OTHER DOCUMENTARY EVIDENCE IS THE PPM'S

8 THAT WE ARE CURRENTLY TRYING TO FIND TO PROVIDE TO

9 YOUR HONOR.

10          THE COURT:  OKAY.  THOSE AMENDED ACTS ARE COMING

11 UP AGAIN.  THAT WAS WHAT EXHIBIT?

12          MR. ANTWILER:  I THINK IT'S -- LET ME JUST

13 CONFIRM.

14          MR. CATANZARITE:  53.

15          MR. ANTWILER:  53, YOUR HONOR.

16          THE COURT:  ALL RIGHT.  I THINK WE ARE AT THE

17 POINT WHERE I WANT TO HAVE PLAINTIFF NOW POINT ANY

18 DOCUMENTS THAT THEY WISH OUT TO ME THAT SUPPORT THIS

19 PLAINTIFF OWNS STOCK INTENTION.

20          MR. EDGERTON:  CAN I JUST, THIS ONE DOCUMENT --

21          THE COURT:  WHAT IS THAT?

22          MR. EDGERTON:  -- IF IT IS APPROPRIATE?

23          SO YESTERDAY I MENTIONED THE DECLARATION ABOUT

24 MR. O'CONNOR STILL CLAIMING THAT MFS IS THE SOLE

25 SHAREHOLDER OF CTI.  AND I APOLOGIZED TO THE COURT AND

26 SAID, IT IS REALLY NOT BLACK AND WHITE IN HIS
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1 DECLARATION, WHICH I ANALYZED, BUT IT IS IN A SHAREHOLDER

2 CONSENT AGREEMENT THAT HE SERVED ON CTI PROCLAIMING

3 HIMSELF TO BE THE CEO OF CTI AND REPRESENTED THAT MFS IS

4 THE SOLE SHAREHOLDER.

5          SO THAT WAS SOMETHING THAT HE SERVED ON CTI IN

6 JANUARY.  SO AS LATE AS JANUARY HE WAS CLAIMING THAT MFS

7 IS THE SOLE SHAREHOLDER OF CTI, A POSITION THAT WE CLAIM

8 IS FALSE.

9          THE COURT:  OKAY.  ALL RIGHT, MR. CATANZARITE.

10          MR. EDGERTON:  WOULD YOU LIKE TO HAVE THIS?

11          THE COURT:  NO.  IT SOUNDS REDUNDANT.

12          MR. EDGERTON:  ALL RIGHT.

13          OH, WE JUST FOUND SOMETHING THAT YOU WERE

14 LOOKING FOR.

15          THE COURT:  NAMELY?

16          MR. TJOE:  ONE OF THE PPM'S, YOUR HONOR.

17          MR. ANTWILER:  WE WILL MARK THIS AS EXHIBIT 61?

18          THE COURT:  YES.

19          MR. EDGERTON:  WHAT PAGE?

20          MR. ANTWILER:  I WILL HAND THIS TO THE COURT

21 ATTENDANT.

22          MR. CATANZARITE:  IS THERE A PAGE?

23          MR. ANTWILER:  PAGE 27.

24          THE COURT:  PRIVATE PLACEMENT MEMORANDUM.

25          MR. CATANZARITE:  WHAT IS THE DATE ON IT?

26          MR. ANTWILER:  THE DATE OF THIS MEMORANDUM IS
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1 OCTOBER 2ND, 2015, AND IT IS LISTED ON THE BOTTOM OF THE

2 FIRST PAGE.

3          THE COURT:  PAGE WHAT?

4          MR. ANTWILER:  27, YOUR HONOR.

5          THE COURT:  SECURITY OWNERSHIP.

6          MR. ANTWILER:  AND IT IS THAT FIRST PARAGRAPH

7 AND THE BELOW TABLE WHICH IS RELEVANT.  I CAN READ IT IF

8 YOUR HONOR LIKES.

9          THE COURT:  I DON'T NEED THAT.

10          AND WHAT DO I HAVE THAT SAYS THAT THIS IS A

11 STATEMENT FROM THE PLAINTIFFS' REPRESENTATIVES?

12          MR. ANTWILER:  WE ARE -- WE HAVE AGREEMENTS THAT

13 HAVE BEEN EXECUTED BY MR. O'CONNOR.  I AM CURRENTLY JUST

14 MAKING SURE THAT EVERY REDACTION IS MADE TO ANY SOCIAL

15 SECURITY NUMBERS FOR THE INVESTORS.

16          THE COURT:  YOU ARE GETTING THIS BACK AT THE END

17 OF THE DAY PROBABLY.

18          MR. ANTWILER:  OKAY.  SO IT IS FINE IF WE SHOW

19 THAT?

20          THE COURT:  I AM NOT PUTTING IT ON THE INTERNET

21 OR FILING IT AS A DOCUMENT FOR PUBLIC VIEWING.

22          MR. ANTWILER:  IN THAT CASE WE WILL MARK AS

23 EXHIBIT 62 A GROUP OF SIGNED SUBSCRIPTION AGREEMENTS.

24 AND IF YOU WILL LOOK THROUGH SEVERAL OF THESE PAGES, YOU

25 WILL SEE RICHARD O'CONNOR'S SIGNATURE THROUGH DOCUSIGN

26 THERE ON THE BOTTOM OF EACH ONE.
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1          THE COURT:  SO THIS IS VARIOUS DATES IN LATE

2 2015/EARLY 2016.  AND YOU ARE SAYING THIS IS PEOPLE

3 GETTING STOCK IN CTI?

4          MR. ANTWILER:  CORRECT, YOUR HONOR.  PURSUANT TO

5 THE SUBAGREEMENT THAT WAS EXHIBIT 61, I BELIEVE.

6          THE COURT:  OKAY.  I AM NOT SURE HOW HELPFUL

7 THIS IS BECAUSE I AM NOT INTERESTED IN DETERMINING

8 WHETHER PLAINTIFF IS THE ONLY SHAREHOLDER, BUT RATHER IF

9 THEY ARE A SHAREHOLDER.

10          MR. ANTWILER:  BUT THE ONLY REASON I POINTED IT

11 OUT, YOUR HONOR, IS THAT, AS WE SAW ON PAGE 27, IT LISTS

12 ALL SHAREHOLDERS WHO OWNED FIVE PERCENT OR MORE.  MOBILE

13 FARMING SYSTEMS, THE PLAINTIFF, IS NOT LISTED, AND WE

14 HAVE O'CONNOR WHO IS AFFILIATED WITH BOTH PLAINTIFF AND

15 CTI SIGNING OFF AND ACCEPTING THOSE.

16          THE COURT:  YOU MEAN THE FACT THAT THESE PEOPLE

17 ARE GETTING STOCK?

18          MR. ANTWILER:  NOT THAT THEY ARE GETTING STOCK,

19 BUT THAT HE IS AUTHORIZING THE PPM, WHICH DOES NOT

20 REPRESENT MFS AS A FIVE PERCENT SHAREHOLDER.

21          MR. TJOE:  IF I MAY CLARIFY?

22          THE COURT:  ARE YOU TYING EXHIBIT 62 TO EXHIBIT

23 61?  IS 62 CARRYING OUT 61?

24          MR. ANTWILER:  CORRECT, YOUR HONOR.

25          THIS IS THE SIGNATURE PAGES THAT WOULD BE TIED

26 TO EXHIBIT 61.
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1          THE COURT:  OKAY.  THANK YOU.  OKAY.  ENOUGH

2 FROM THE DEFENDANT.  HAVE A SEAT.

3          MR. CATANZARITE, YOUR TURN TO SHOW ME DOCUMENTS

4 THAT SUPPORT ANY NOTION OF PLAINTIFF OWNING STOCK IN THIS

5 COMPANY.

6          MR. CATANZARITE:  WELL, I GAVE YOU THE --

7 I GUESS I INTERRUPTED DEFENDANTS, BUT WE GAVE YOU A LIST

8 OF -- I PROVIDED YOU WITH A LIST OF THE DOCUMENTS WE RELY

9 UPON.

10          THE COURT:  I DON'T KNOW WHAT YOU ARE REFERRING

11 TO.

12          MR. CATANZARITE:  YOU WANT ME TO GO BACK OVER

13 THEM?  I WILL.  WE BEGAN WITH 2 --

14          THE COURT:  ARE YOU TALKING ABOUT YOUR OPENING

15 STATEMENT?

16          MR. CATANZARITE:  I AM TALKING ABOUT YOU ASKED

17 FOR WHAT ADDITIONAL EXHIBITS I HAD.

18          THE COURT:  OH, THAT.  OKAY.  NO.  WHAT I MEAN

19 IS, DO YOU HAVE ANYTHING ELSE THAT YOU HAVEN'T TOLD ME

20 ABOUT TODAY?

21          MR. CATANZARITE:  NO.

22          THE COURT:  OKAY.  ALL RIGHT.  SO BASICALLY THE

23 DOCUMENTS SUPPORT THE POSITION THAT CTI HAS TAKEN THE

24 POSITION THAT MFS DOESN'T OWN STOCK.  CTI HAS DONE THAT

25 THROUGH ITS THREE DIRECTORS AS OF 2015:  PROBST, COOPER

26 AND O'CONNOR, AND THOSE ARE THE THREE DIRECTORS OF MOBILE
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1 FARMING SYSTEMS.

2          SO EVEN THOUGH MOBILE FARMING SYSTEMS DIDN'T PER

3 SE ITSELF ADOPT THIS POSITION THAT IT DIDN'T OWN STOCK,

4 THEN THE THREE PEOPLE DID SO, WHICH FOR LACK OF A BETTER

5 TERM CONSTITUTES AN ADMISSION AGAINST INTEREST.  IF IT

6 WASN'T TRUE, THEY WOULD BE VIOLATING THEIR FIDUCIARY

7 DUTIES UP THE YING YANG TO SIGN DOCUMENTS ON BEHALF OF

8 CTI SAYING THAT MFS IS NO LONGER A STOCKHOLDER IF, IN

9 FACT, MFS WAS A STOCKHOLDER.

10          SO YOU HAVE SOME SERIOUS EXPLAINING TO DO WHY I

11 SHOULD CONCLUDE THAT MFS IS AS OF TODAY -- WELL, AS OF

12 THE DATE OF THIS CORPORATE ELECTION A SHAREHOLDER OF CTI

13 THAT WAS DENIED ITS RIGHT TO VOTE IN THIS DIRECTOR

14 ELECTION THAT IS BEING CONTESTED.

15          MR. CATANZARITE:  YOU WANT ME TO ADDRESS THAT

16 RIGHT NOW?

17          THE COURT:  YES.

18          MR. CATANZARITE:  OKAY.  SO I THINK THAT THE

19 EVIDENCE -- THE OFFER OF PROOF WOULD BE THAT THE

20 TESTIMONY WOULD BE SUCH THAT THE CONSIDERATION PASSED,

21 TRAILERS, CONTAINER PASSED, WERE USED BY CULTIVATION

22 TECHNOLOGIES AS A WHOLLY OWNED SUBSIDIARY.  THE

23 REPRESENTATION IN THE APRIL LETTER IS THAT THEY ARE A

24 WHOLLY OWNED SUBSIDIARY AND WILL BE DISTRIBUTED AS A

25 DIVIDEND AT SOME POINT IN TIME.  OKAY?  AT SOME POINT IN

26 TIME, THAT IS EXHIBIT 5.
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1          SO EXHIBIT 2 CONFIRMS THE AMOUNT OF MONEY SPENT.

2 EXHIBITS -- THE FINANCIAL STATEMENTS CONFIRM THAT MORE

3 THAN 29,000 -- MORE UPWARDS OF 75,000 WAS PAID ON BEHALF

4 OF -- BY MOBILE FARMING FOR THE BENEFIT OF CTI.

5          THERE IS NO DOCUMENT THAT -- THERE IS NO

6 DOCUMENT THAT SHOWS IT IS A LOAN.  IN OTHER WORDS, CTI

7 DOES NOT SIGN A NOTE THAT IT OWES MOBILE FARMING MONEY.

8 THERE IS NO WRITTEN EVIDENCE OF A NOTE.  THERE IS NO

9 MOBILE FARMING SHAREHOLDER MEETING AUTHORIZING THE LOAN

10 OF ANY MONEY.

11          THE LOAN TO MOBILE FARMING DOES NOT APPEAR --

12 DOES NOT APPEAR ON THE FINANCIAL STATEMENTS IN ANY

13 AUTHORIZED CAPACITY, MEANING IT IS NOT AUTHENTICATED BY A

14 DOCUMENT OF ANY KIND.  IT IS JUST PUT FORWARD IN A SET OF

15 RECORDS.

16          AND THE TESTIMONY WOULD BE THAT THEY WERE TOLD,

17 THAT IS, COOPER AND O'CONNOR WERE TOLD THAT YOU HAVE TO

18 DO IT THIS WAY BECAUSE OF THE FINANCIAL CONDITION OF

19 MOBILE FARMING.  SO SIGN THESE DOCUMENTS, WHICH THEY DID.

20          THE COURT:  WHICH DOCUMENTS?

21          MR. CATANZARITE:  WELL, SOME OF THE DOCUMENTS

22 THEY ARE REFERRING TO, THE SHARE ISSUANCES AND THE LIKE

23 THAT THEY ARE RELYING UPON FOR THE NEGATIVE INFERENCE.

24          THE COURT:  SO LET'S ASSUME FOR ARGUMENT SAKE

25 THAT ALL THREE OF THESE MODES OF CONSIDERATION WERE

26 CONVEYED FROM THE PLAINTIFF TO THE DEFENDANT, THEN YOU
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1 HAVE GOT THIS RESOLUTION REPUDIATING THE SHAREHOLDER

2 SIGNED OFF ON BY THE THREE INDIVIDUALS IN THEIR

3 REPRESENTATIVE CAPACITY FOR CTI, YES, BUT THEY ARE THE

4 THREE PRINCIPALS OF THE PLAINTIFF, WHICH GIVES YOU AN

5 ESTOPPEL ARGUMENT AMONG OTHER LEGAL ARGUMENTS AND

6 DOCTRINES THAT COULD APPLY HERE, SO WHY WOULDN'T THAT

7 SUPERSEDE THOSE PREVIOUS FACTS?

8          MR. CATANZARITE:  WELL, BASED UPON -- WELL,

9 THERE IS A COUPLE OF PROBLEMS WITH 53.  IF YOU READ 53,

10 IN PARTICULAR PAGE 4, IT PURPORTS TO BE A RESOLUTION OF

11 DIRECTORS.  BUT IF MOBILE FARMING WAS NEVER A

12 SHAREHOLDER, THERE WERE NEVER ANY DIRECTORS BECAUSE

13 MOBILE FARMING WOULD HAVE HAD TO VOTE FOR THE DIRECTORS.

14          IN OTHER WORDS, IF YOU LOOK AT EXHIBIT 4,

15 EXHIBIT 4 HAS MOBILE FARMING ADOPTING THE ACTS AND

16 RESOLUTIONS AS THE SOLE SHAREHOLDER OF CTI.  BUT IF AS

17 THEY SAY MOBILE FARMING NEVER PAID, NEVER WAS ENTITLED TO

18 ANY SHARES, NEVER WAS ISSUED ANY SHARES, THEN THERE

19 WOULDN'T BE THAT -- THAT MEETING WOULD BECOME A NULLITY.

20 AND THE ONLY PERSON THAT COULD ACT ON BEHALF OF THE

21 COMPANY IN THAT DEFAULT WOULD BE THE INCORPORATOR WHO

22 RESIGNED ON THE VERY SAME DAY.

23          AND SO THE INCORPORATOR, MR. ERIC WILLENS, DOES

24 NOT SIGN EXHIBIT 53.  IT PURPORTS TO BE SIGNED BY PEOPLE

25 WHO COULD ONLY HAVE BEEN ELECTED AS DIRECTORS BY MOBILE

26 FARMING, AND MOBILE FARMING THEY CLAIM IS NOT A
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1 SHAREHOLDER.  SO IT CAN'T BE -- THEY CAN'T RELY UPON 53

2 IF, IN FACT, THE DIRECTORS ARE NOT AUTHORIZED TO ACT ON

3 BEHALF OF THE COMPANY BECAUSE THEY WEREN'T DULY ELECTED

4 BECAUSE THEY RECANT THAT MOBILE FARMING IS NOT A

5 SHAREHOLDER.

6          IN OTHER WORDS, THEY DON'T GO BACK AND HAVE

7 WILLENS CONDUCT A NEW MEETING AND SAY THAT MOBILE FARMING

8 DIDN'T PASS THE CONSIDERATION.  I WITHDRAW MY

9 RESIGNATION.  I NOW ACT AS INCORPORATOR AND I NOW START

10 ANOTHER MEETING AND ALLOW YOU ALL TO PURCHASE SHARES.

11          THEY JUST HAVE THIS RESOLUTION THAT PURPORTS TO

12 DO SOMETHING THAT THEY ARE NOT -- THEY DON'T HAVE

13 CAPACITY TO DO.

14          THE COURT:  WHEN WAS THIS ELECTION OF DIRECTORS

15 THAT YOU ARE CHALLENGING?

16          MR. CATANZARITE:  WELL, THE LATER -- WELL, THE

17 SUBSEQUENT ACTS BY THE DIRECTORS OF THE COMPANY, BECAUSE

18 IT HAD NO SHAREHOLDERS AS OF THIS POINT OF TIME, IT COULD

19 NOT HAVE HAD DIRECTORS.

20          THE COURT:  HOW DO YOU ADDRESS THE LACHES

21 DEFENSE ARGUMENT THAT YOU WAITED TOO LONG IN THIS

22 EQUITABLE PROCEEDING TO MAKE THIS CLAIM?

23          MR. CATANZARITE:  WELL, I THINK -- LACHES IS AN

24 EQUITABLE ARGUMENT.  THE COUNTERPART INS UNCLEAN HANDS

25 THAT THE SHARE --

26          THE COURT:  I DIDN'T ASK YOU ABOUT UNCLEAN
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1 HANDS.  I ASKED YOU ABOUT LACHES, THE DELAY IN BRINGING

2 THE PROCEEDING.

3          MR. CATANZARITE:  WELL, I WOULD SAY THAT THE

4 KNOWLEDGE THAT THE SHAREHOLDERS OF MOBILE FARMING HAD NOT

5 RECEIVED THEIR 47 PERCENT OF THE INITIAL ISSUANCE OF THE

6 28,000,000 SHARES, THE LACK OF THAT KNOWLEDGE WAS NOT

7 DISCOVERED UNTIL THE LAWSUITS WERE INITIATED.

8          THE COURT:  YOU ARE SAYING THE THREE FOUNDERS

9 DIDN'T KNOW THAT MFS NEVER GOT STOCK CERTIFICATES?

10          MR. CATANZARITE:  I AM SAYING THREE FOUNDERS

11 DIDN'T KNOW THAT THE WAY THE ATTORNEYS ENDED UP ISSUING

12 THE SHARES WAS NOT IN ACCORDANCE WITH THE REPRESENTATION

13 MADE IN THE MAY 5TH LETTER TO THE SHAREHOLDERS THAT THEY

14 WOULD END UP WITH 47 PERCENT OF THOSE INITIAL SHARES.

15          THE COURT:  WHO IS "THEY"?

16          MR. CATANZARITE:  THEY MEANING MR. O'CONNOR AND

17 MR. PROBST IN WRITING THE LETTER TO THE SHAREHOLDERS.

18          THE COURT:  I DON'T CARE ABOUT THEIR PERSONAL

19 OWNERSHIP OF SHARES.  I AM ONLY REFERRING TO THE MFS

20 OWNERSHIP OF SHARES.

21          MR. CATANZARITE:  MFS, PURSUANT TO THE LETTER

22 THAT WAS ANNOUNCED TO THE SHAREHOLDERS AS STATING THAT

23 MOBILE FARMING OWNED CTI AS A SUBSIDIARY, PROMISED THAT

24 THE SHAREHOLDERS WOULD RECEIVE ON A SPINOUT OR STOCK

25 DIVIDEND WHAT AMOUNTS TO MATHEMATICALLY 13,000,000

26 SHARES; 47 PERCENT OF THE COMPANY.  IT WAS NOT DISCOVERED
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1 UNTIL MUCH LATER, 2018, THAT THE SHAREHOLDERS OF MOBILE

2 FARMING IN RECEIPT OF THAT STOCK DIVIDEND DID NOT END UP

3 WITH THE EQUIVALENT OF 13,000,000 SHARES.  THEY ENDED UP

4 WITH ONLY 11 PERCENT OR 4.5 MILLION SHARES.  THAT'S THE

5 DISPUTE.  THAT WAS DISCOVERED MUCH LATER.  BECAUSE THE

6 SHAREHOLDERS DIDN'T HAVE A SHARE COUNT.

7          THE MOBILE FARMING SHAREHOLDERS DIDN'T HAVE

8 KNOWLEDGE, THE NON-INSIDERS DID NOT HAVE KNOWLEDGE OF THE

9 SHARE COUNT.  SO LACHES WOULDN'T APPLY IF THERE IS NO

10 KNOWLEDGE ATTRIBUTABLE TO THESE MATERIAL FACTS.

11          THE COURT:  OKAY.  WE ARE GOING TO TAKE OUR

12 AFTERNOON RECESS UNTIL 3:15.

13          (RECESS.)

14          THE COURT:  WE ARE BACK.  NOW THAT I HAVE HAD

15 TIME TO DECOMPRESS WITH THE AFTERNOON RECESS,

16 MR. CATANZARITE, EVERY FIBER OF MY BEING SAYS THAT THE

17 FACTS ARE OVERWHELMING AGAINST YOUR POSITION IN THIS

18 CASE.  SO UNLESS YOU CAN CONVINCE ME OTHERWISE, I AM

19 PREPARED TO RULE THAT THIS ELECTION WAS VALID.

20          MR. CATANZARITE:  WELL, THE ONLY THING I CAN SAY

21 IS THAT THE SOLE DOCUMENT UPON WHICH THEY RELY IS EXHIBIT

22 53, WHICH IS WHAT YOU SAY, AND I UNDERSTAND THE POSITION

23 IS AN ADMISSION AGAINST INTEREST AGAINST MOBILE FARMING

24 BECAUSE IT IS SIGNED BY THREE PERSONS WHO WERE ALSO

25 DIRECTORS AND IN CONTROL OF MOBILE FARMING.

26          BUT AT THE SAME TIME THE EVIDENCE AT TRIAL WOULD
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1 BE THAT ALL OF THE CONSIDERATION PASSED, AND THE TRAILER

2 PASSED, ALL THE CONSIDERATION -- CONSIDERATION OF MONEY

3 PASSED, IN ALL MEANS PASSED, AND THAT THE SHARES WERE

4 ISSUED AND SOLD.

5          THE FACT THAT THERE IS NO CERTIFICATE DOES NOT

6 SOLVE -- DOES NOT CURE OR ERASE THAT FACT.

7          WHEN THEY SIGN ON JUNE 15TH OF 2015 THAT THE

8 CONSIDERATION DID NOT PASS, THAT IS BASED UPON THE ADVICE

9 OF COUNSEL, AND IT IS FLAT OUT WRONG, AND IT IS AGAINST

10 THE INTEREST OF MOBILE FARMING TO HAVE SIGNED IF, IN

11 FACT, MOBILE FARMING DID NOT RECEIVE THE SHARES IT WAS

12 ENTITLED TO.

13          SO I THINK THAT WHEN YOU SAY THAT IT IS AN

14 ADMISSION, IT IS NOT -- AN ADMISSION AGAINST INTEREST

15 SIGNED BY THE LAWYER WHO TELLS THEM TO SIGN IT BECAUSE

16 THIS IS THE WAY IT MUST BE DONE, THAT TYPE OF

17 EXPLANATION, IF OFFERED, AND BELIEVED BY THE COURT, AND

18 COUPLED WITH THE EVIDENCE THAT THE CONSIDERATION HAD, IN

19 FACT, PASSED SHOULD ALONE BE SUFFICIENT, YOUR HONOR, TO

20 AWARD THE 28,000,000 SHARES TO MOBILE FARMING.

21          THE COURT:  THANK YOU.

22          SO, YOU KNOW, I NOTICED IN THE OPENING STATEMENT

23 YESTERDAY MR. EDGERTON SAID THAT PLAINTIFFS WERE RELYING

24 ON A CASE FROM 1880 SOMETHING.  BUT WHEN I WAS LOOKING AT

25 THE CASE AT THE STATUTORY ANNOTATIONS UNDER 709, THERE'S

26 A CASE FROM 2009 CALLED HAAH, H-A-A-H, VERSUS KIM, 175
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1 CAL.APP.4TH, 45, THAT HOLDS THAT STANDING REGARDING A 709

2 CLAIM INCLUDES SOMEONE WHO HAD ENTERED INTO AN AGREEMENT

3 TO TAKE SHARES IN A CORPORATION, BUT WHO HAD NOT BEEN

4 ISSUED THOSE SHARES.

5          SO I THINK THAT IS WHAT THE PLAINTIFF IS

6 CLAIMING HERE.  BUT WE HAVE REPUDIATION OF THE AGREEMENT

7 BY PEOPLE WHO WERE THE SAME PRINCIPALS IN THE PLAINTIFF.

8 WE HAVE ACTIONS -- REPEATED ACTIONS TAKEN SUBSEQUENTLY

9 CONSISTENT WITH THE NOTION THAT PLAINTIFF WAS NOT A

10 STOCKHOLDER.  THE DELAY IN BRINGING THIS ACTION IS

11 CONSISTENT WITH THAT CONCLUSION, THAT PLAINTIFF HAS BEEN

12 OF THE VIEW THAT THEY ARE NOT A SHAREHOLDER.

13          SO THE COURT CONCLUDES THAT THE CHALLENGE

14 DIRECTOR ELECTION IS DENIED, AND THE COURT CONCLUDES THAT

15 PLAINTIFF IS NOT A STOCKHOLDER IN CTI.

16          AND DURING THE BREAK I LOOKED AT THE PRELIMINARY

17 INJUNCTION, AND IT IS ALL SEEKING TO ENJOIN THINGS UNTIL

18 THE 709 HEARING HAS BEEN HELD, WHICH IT NOW HAS BEEN.  SO

19 THE PRELIMINARY INJUNCTION IS DENIED, AND THE TRO IS

20 DISSOLVED.

21          SO I AM NOT SURE WHAT THAT DOES FOR THE CASE AS

22 A WHOLE, BUT, YOU KNOW, YOU CAN CONTINUE TO LITIGATE

23 WHATEVER IS REMAINING IN THE CASE.

24          THERE ARE ONE OR MORE RELATED CASES, WHICH I

25 GUESS AT LEAST ARE SET FOR STATUS CONFERENCES OR CMC'S

26 ALONG THE WAY, BUT THAT IS THE RULING FOR TODAY.
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1          LET'S HAVE AN ORDER PREPARED BY MR. EDGERTON FOR

2 THE COURT.

3          MR. EDGERTON:  WE SHALL PREPARE IT.

4          THE COURT:  AND, YOU KNOW, THE COURT WILL WAIT

5 FOR OBJECTIONS WITHIN THE STATUTORY TIME FROM

6 MR. CATANZARITE OR ANYBODY ELSE TECHNICALLY WHO CAN

7 OBJECT.

8          AND LET'S RETURN THE EXHIBITS, JOSE, WITH THEIR

9 SOCIAL SECURITY NUMBERS ON HERE, 58 THROUGH 62, AND BOTH

10 OF THESE NOTEBOOKS FROM THE PLAINTIFF.

11          IS THIS A COURTESY -- I MEAN, THIS GOES BACK TO

12 YOU.  I AM NOT SURE IF THIS IS LIKE A COURTESY COPY.

13          MR. EDGERTON:  IS IT MINE?  I THINK THAT WAS A

14 WITNESS COPY.

15          MR. CATANZARITE:  THERE WAS A BENCH BOOK AND A

16 WITNESS BOOK.

17          THE COURT:  OH, THERE IS SOMETHING, THAT THING

18 ON THE WITNESS STAND.

19          COURTROOM ATTENDANT:  YES, THAT IS THE WITNESS

20 BOOK.

21          THE COURT:  SO THEY CAN HAVE THIS BACK, TOO.

22          OKAY, THANK YOU.

23          MR. CATANZARITE:  THANK YOU.

24          MR. EDGERTON:  THANK YOU, YOUR HONOR.

25          MR. TJOE:  THANK YOU, YOUR HONOR.

26          (ADJOURNMENT TAKEN.)
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1   STATE OF CALIFORNIA )

2                       )  SS.

3   COUNTY OF ORANGE    )

4

5                     REPORTER'S CERTIFICATE

6

7

8            I, CHERI A. VIOLETTE, CSR NO. 3584, COURT REPORTER

9   PRO TEMPORE, IN AND FOR THE SUPERIOR COURT OF THE STATE OF

10   CALIFORNIA, COUNTY OF ORANGE, DO HEREBY CERTIFY THAT THE

11   FOREGOING TRANSCRIPT CONSISTING OF PAGES 89 THROUGH 130 IS A

12   TRUE AND CORRECT TRANSCRIPT OF MY SHORTHAND NOTES IN THE

13   ABOVE-ENTITLED CASE.

14

15           DATED THIS 2ND DAY OF MAY,2019.

16

17

18

19

20

21

22

23

24             <%13175,Signature%>

25            CHERI A. VIOLETTE, CSR NO. 3584

26          OFFICIAL COURT REPORTER PRO TEMPORE
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Jus$n S. Beck  Kenneth J. Catanzarite 
3501 Roselle St. 2331 W. Lincoln Ave. 
Oceanside, CA 92056 Anaheim, CA, 92801 
760-449-2509 714-520-5544
jus$n$mesd@gmail.com   kcatanzarite@catanzarite.com 
 
RE: Meet & Confer Regarding Cross-Mo$on for Protec$ve Order in Jus$n S. Beck v. Kenneth J. 
Catanzarite et al.; Orange County Superior Court Case No. 30-2020-01145998  
 
April 13, 2023 
 
Mr. Catanzarite, 
 
I’m wri$ng concerning the May 5, 2023, pending hearing to compel produc$on of discovery with 
a request to meet and confer in good faith tomorrow on the issues generally cited herein. 
 
I intend to file a cross mo$on for protec$ve order to be protected from unwarranted “annoyance, 
embarrassment, or oppression or undue burden and expense.” See Cal. Cod. Civ. Proc. § 2025.420 
(B), § 2030.090(b), § 2031.060(b), and § 2033.080.(b). I have good cause for hardship excep$on 
to the extent this is viewed as un$mely, and the Court has power to control its proceedings. 
 
The discovery you are seeking is unreasonably cumula$ve or duplica$ve or obtainable from some 
other source that is more convenient, less burdensome, or less expensive.  
 
 1) Most importantly, your office filed demurrers in this case in which you assert your own 
conflicts prevent you from disclosing your client’s informa$on – but you somehow believe I 
should produce exhaus$ve informa$on for your clients. This is unreasonable at best. 
 
 2) You have previously served over 5,000 requests upon and against par$es you are now 
represen$ng, including Mobile Farming Systems, Inc. – and you were separately provided with 
discovery responses that led to more fraudulent li$ga$on and procedural abuse. 
 
 3) As purported counsel for Mobile Farming Systems, Inc. and Cul$va$on Technologies, 
Inc. (against each other) at various $mes – you’ve had access to all the informa$on you seek (from 
your “clients.”) You’ve also extracted informa$on through a TRO to which you weren’t en$tled – 
in which you made material misrepresenta$ons of fact to the Court. 
 
 4) You know the basis of my damages because I’ve furnished a preponderance of evidence 
thereof, and you were aware of the $261 million transac$on you disrupted in a detailed leker on 
February 5, 2019 – but you chose to con$nue your schemes willingly, with malice. 
 
I am not furnishing you with more informa$on that enables you to file more fraudulent li$ga$on 
against innocent people. This is a malicious prosecu$on case in which three cases have already 
terminated favorably on the merits reflec$ng my innocence. The benefit of the doubt is gone. 
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Kindly provide me a reasonable list of what you truly need from me informally (informa$on that 
you don’t have access to already, on and aler September 14, 2018), and a proposed schedule for 
deposi$ons of each of your firm’s associates and clients during the month of May 2023. 
 
For each item you ask of me, confirm to me in wri$ng that you will furnish the same informa$on 
for each of your clients on the date of produc$on we agree to. If we agree on that list, we will 
agree to the same informa$on being produced, the same day, by each defendant including you, 
your firm Catanzarite Law Corpora$on, Woodward, O’Keefe, and Catanzarite-Woodward and me. 
Anything else is not reasonable or acceptable. 
 
As an alterna$ve to this, I propose we simply s$pulate to a trial date this year and rely upon 
witness and vic$m tes$mony and the voluminous evidence in each of our possession.  
 
There have been thousands of ROAs, underlying the six cases and an eviden$ary trial of fact. As 
you are aware, CTI’s lead investor was public – so you had access and you have shown, pleaded, 
and declared in$mate knowledge of facts. Contakt World Technologies was also public, and you 
have the issuer statement. You have the merger agreement with Western Troy. You have the 
FinCanna financing agreement... Indeed, you even filed it in Orange County Superior Court. You 
have access to seklement agreements with your own clients involving shares you also said do not 
exist which implicates them further in alleged fraud on the Courts and me. 
 
You are abusing the discovery process to harass me, an innocent person. I’m more than willing to 
provide you, or point to, the documents underlying my claims by a preponderance – but I am not 
willing to “consent” to what amounts to further malicious prosecu$on by your firm or clients.  
 
Let me know how you’d like to handle the “quid pro quo”: anything you ask for of me must be 
produced by each defendant to the case in kind – and we’ll need to agree on deposi$ons for each 
of you next month (and me).  
 
As an alterna$ve, let’s s$pulate to a 2-week jury trial date for September or October 2022; we 
can agree to use discovery involving magistrate-controlled process from Federal Court to avoid 
duplica$on or procedural waste. 
 
I note Ms. Catanzarite-Woodward misled Honorable Sherman by sta$ng you needed to re-dral 
and re-file demurrers, but instead just no$ced them for a date aler the status conference 
wherein I’m seeking to book a trial date. This recurring abuse of process will be reflected in my 
status conference statement.  
 
Respecnully, 
 
 
Jus$n S. Beck 
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1 Kenneth J. Catanzarite (SBN 113750) 
kcatanzarite@catanzarite.com 

2 Brandon Woodward (SBN 284621) 
bwoodward@catanzarite.com 

3 Tim James O'Keefe (SBN 290175) 
tokeefe@catanzarite.com 

4 CATANZARITE LAW CORPORATION 
23 31 West Lincoln Avenue 

5 Anaheim, California 92801 
Tel: (714) 520-5544 

6 Fax: (714) 520-0680 

7 Attorneys for Plaintiffs 

8 

9 

10 

IN THE SUPERIOR COURT OF CALIFORNIA 

FOR THE COUNTY ORANGE 

DENISE PINKERTON, an individual as 
11 attorney in fact for ROGER D. ROOT, 

individually and as successor in interest to 
12 the claims of his deceased Spouse Sharon K. 

Root, and derivatively on behalf of MOBILE 
13 FARMING SYSTEMS, INC., a California 

corporation, 
14 

15 

16 
v. 

Plaintiffs, 

CULTIVATION TECHNOLOGIES, INC., a 
17 California corporation; RICHARD JOSEPH 

PROBST, an individual; RICHARD 
18 FRANCIS O'CONNOR II, an individual; 

AMY JEANETTE COOPER, an individual; 
19 JOSEPH R. PORCHE, an individual; 

JUSTIN S. BECK, an individual; TGAP 
20 HOLDINGS, LLC, a limited liability 

company; EM2 STRATEGIES, LLC, a 
21 limited liability company; I'M RAD, LLC, a 

limited liability company; CLIFF 
22 HIGGERSON, an individual; AROHA 

HOLDINGS INC., a California corporation; 
23 ANTHONY SCUDDER, a.k.a. TONY 

SCUDDER, an individual; SCOTT UNFUG, 
24 an individual; RANA FOROUGHI MOB IN, 

an individual; ROBERT KAMM, an 
25 individual; ROBERT A. BERNHEIMER, an 

individual; IRVING MARK EINHORN, an 
26 individual; MIGUEL MOTTA, an 

individual; and Does 1-150, 
27 

28 
Defendants. 

Case No. ----

Assigned for All Purposes to 
Hon. ______ _ 
Dept. _ 

COMPLAINT FOR: 

1. Breach of Fiduciary Duty 
2. Constructive Fraud 
3. Aiding and Abetting Breach of 

Fiduciary Duty 
4. Conspiracy to Breach Fiduciary Duty 
5. Conversion 
6. Declaratory Relief for Order Directing 

Surrender and Exchange of Certificates 
(Calif. Corp. Code, § 422) 

7. Misappropriation of Trade Secrets, 
California Civil Code Section 3426 

8. Unfair Competition Under California 
Business & Professions Code Section 
17200, et seq. 

9. Fraudulent Concealment 
10. Exploitation of the Elderly 
11. Violation of Florida Statute § 517.301 

Fraudulent Transaction and 
Falsification and Concealment of Facts 
Giving Rise to Remedies under Florida 
Statue § 517.211 
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1 Nominal Defendant: MOBILE FARMING 
SYSTEMS, INC., a California corporation. 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 
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2. 
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...J 

~ 

1 7. For compensation for the reasonably necessary loss of time, attorney's fees, and 

2 other expenditures suffered or incurred under the "tort of another" doctrine as required to act in 

3 the protection of Plaintiffs' interests by bringing this action in accordance with Prentice v. North 

4 Am. Title Guaranty Corp., Alameda Division (1963) 59 Ca1.2d 618; Electrical Electronic 

5 Control, Inc. v. Los Angeles Unified School Dist. (2005) 126 Cal.App.4th 601; 

6 8. For statutory attorneys fees and costs as appropriate under Corporations Code, § 

7 25501.5 and Code of Civil Procedure, § 1029.8. Plaintiffs also allege they are entitled to the 

8 remedy afforded by Code of Civil Procedure, § 1029.8 which provides that where an unlicensed 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

person, who took securities sales commissions, cause injury or damage to another person(s) as a 

result of providing services for which such license is required those defendants, jointly and 

severally, " ... shall be liable to the injured person for treble the amount of damages assessed in a 

civil action in any court having proper jurisdiction." with such additional damages not to exceed 

$10,000. In addition the Court may "in its discretion award all costs and attorney's fees to the 

injured person ifthat person prevails in the action." See Civil Code, § 1029.8 (aJ; 

9. Punitive, exemplary, and treble damages, and any other damages authorized by 

law; 

10. For prejudgment and post-judgment interest at the maximum legal rate, as 

provided by California law, as applicable, as an element of damages which Plaintiffs has suffered 

as a result of Defendants' wrongful and unlawful acts; 

11. 

12. 

For reasonable attorneys' fees and costs incurred herein as allowed by statute; and 

For such other relief as the Court deems just and proper. 

23 DATED: September 14, 2018. CATANZARITE LAW CORPORATION 

24 

25 

26 

27 

28 

Brandon E. Woodward 
Tim James O'Keefe 
Attorneys for Plaintiffs 

48. 
Complaint 
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Kenneth J. Catanzarite (SBN 113750)
kcatanzarite@catanzarite.com 
Brandon Woodward (SBN 284621)
bwoodward@catanzarite.com  
Tim James O’Keefe (SBN 290175)
tokeefe@catanzarite.com 
CATANZARITE LAW CORPORATION
2331 West Lincoln Avenue
Anaheim, California 92801
Tel: (714) 520-5544
Fax: (714) 520-0680

Attorneys for Plaintiffs

IN THE SUPERIOR COURT OF CALIFORNIA

FOR THE COUNTY ORANGE

MOBILE FARMING SYSTEMS, INC., a
California corporation, directly and
derivatively on behalf of CULTIVATION
TECHNOLOGIES, INC., a California
corporation,

           Plaintiffs,

v.

RICHARD JOSEPH PROBST, an
individual; JUSTIN S. BECK, an individual;
EM2 STRATEGIES, LLC, a limited liability
company; I’M RAD, LLC, a limited liability
company; ROBERT KAMM, an individual;
ROBERT A. BERNHEIMER, an individual;
IRVING MARK EINHORN, an individual;
MIGUEL MOTTA, an individual; TOW
AND GROW, INC., a California
corporation, and Does 1-200,

           Defendants. 

Nominal Defendant:  CULTIVATION
TECHNOLOGIES, INC., a California
corporation.

Case No. _________

Assigned for All Purposes to
Hon. _________________
Dept. __

COMPLAINT FOR:

1. Violation of Cal. Corp. Code § 1507
2. Breach of Fiduciary Duty
3. Declaratory Relief
4. Permanent Injunction
5. Conversion- CTI Shares
6. Conversion- TOW-GROW
7. Declaratory Relief for Order Directing

Surrender and Exchange of Certificates
(Calif. Corp. Code, § 422)

8. Misappropriation of Trade Secrets,
California Civil Code Section 3426

9. Unfair Competition under California
Business & Professions Code Section
17200, Et. Seq. Breach of Fiduciary Duty

[REQUEST FOR HEARING UNDER CAL.
CORP. CODE § 709(b)]

Complaint
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1 12. Punitive, exemplary, and treble damages, and any other damages authorized by 

2 law; 

3 13 . For prejudgment and post-judgment interest at the maximum legal rate, as 

4 provided by California law, as applicable, as an element of damages which Plaintiffs has suffered 

5 as a result of Defendants' wrongful and unlawful acts; 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

14. 

15. 

For reasonable attorneys' fees and costs incurred herein as allowed by statute; and 

For such other relief as the Court deems just and proper. 

DATED: January 28, 2019. 

e atanzarite 
Brandon E. Woodward 
Tim James O' Keefe 
Attorneys for Plaintiffs 

34. 
Complaint 
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Kenneth J. Catanzarite (SBN 113750)
kcatanzarite@catanzarite.com 
Brandon Woodward (SBN 284621)
bwoodward@catanzarite.com  
Tim James O’Keefe (SBN 290175)
tokeefe@catanzarite.com 
CATANZARITE LAW CORPORATION
2331 West Lincoln Avenue
Anaheim, California 92801
Tel: (714) 520-5544
Fax: (714) 520-0680

Attorneys for Plaintiffs

IN THE SUPERIOR COURT OF CALIFORNIA

FOR THE COUNTY ORANGE

RICHARD MESA, individually and on behalf
of himself and all others similarly situated and
derivatively on behalf of CULTIVATION
TECHNOLOGIES, INC., a California
corporation,

           Plaintiffs,

v.

RICHARD JOSEPH PROBST, an individual;
JUSTIN S. BECK, an individual; ROBERT A.
BERNHEIMER, an individual; ROBERT A.
BERNHEIMER, INC., a California
corporation; ROBERT KAMM, an individual;
IRVING MARK EINHORN, an individual;
MIGUEL MOTTA, an individual; MICHAEL
BURDICK, an individual; FREDERICK
HEIM, an individual; JEFFREY
SHERWOOD, an individual; THOMAS
BRODEUR, an individual; ERIC MATHUR,
an individual; JASON PITKIN, an individual;
BRYAN TIMMERMAN, an individual;
KEVIN GILLIAN, an individual; ROBERT
SCHMIDT, an individual; DARREN
WETHERHOLD, an individual; EM2
STRATEGIES, LLC, a limited liability
company; I’M RAD, LLC, a limited liability
company; TOW AND GROW, INC., a
California corporation;  and Does 1-200,

           Defendants. 

Nominal Defendant:  CULTIVATION
TECHNOLOGIES, INC., a California
corporation.

Case No. 

Assigned for All Purposes to
Hon. ______________
Dept. ____________--

[PROPOSED] CLASS ACTION
COMPLAINT FOR:

1.  Violation of Cal. Corp. Code § 1507
2.  Breach of Fiduciary Duty
3.  Declaratory Relief
4.  Permanent Injunction
5.  Conversion- CTI Shares
6.  Conversion- TOW-GROW
7.  Declaratory Relief for Order 
     Directing Surrender and Exchange of 
     Certificates (Calif. Corp. Code, § 422)
8.  Misappropriation of Trade Secrets,
     California Civil Code Section 3426
9.  Unfair Competition under California
     Business & Professions Code Section
     17200, Et. Seq. Breach of Fiduciary 
     Duty

[REQUEST FOR HEARING UNDER
CAL. CORP. CODE § 709(b)]

Complaint
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1 14. For prejudgment and post-judgment interest at the maximum legal rate, as 

2 provided by California law, as applicable, as an element of damages which Plaintiffs has suffered 

3 as a result of Defendants' wrongful and unlawful acts; 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

15. 

16. 

For reasonable attorneys' fees and costs incurred herein as allowed by statute; and 

For such other relief as the Court deems just and proper. 

DATED: April 16, 2019. TE LAW CORPORATION 

53. 
Complaint 

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
3.

Beck Declaration ISO Protective Order 
Exhibit #20: 002

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 204



EXHIBIT 21

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 205



C
at

an
za

r
it
e
 L

aw
 C

o
r
p
o
r
at

io
n

2
3

3
1
 W

e
st

 L
in

c
o
ln

 A
ve

n
u
e

A
n
ah

e
im

, 
C
al

if
o
r
n
ia

 9
2

8
0

1
Te

l:
 (
7

1
4

) 
5

2
0

-5
5

4
4

 •
 F

ax
: 
(7

1
4

) 
5

2
0

-0
6

8
0

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Kenneth J. Catanzarite (SBN 113750)
kcatanzarite@catanzarite.com 
Brandon Woodward (SBN 284621)
bwoodward@catanzarite.com  
Tim James O’Keefe (SBN 290175)
tokeefe@catanzarite.com 
CATANZARITE LAW CORPORATION
2331 West Lincoln Avenue
Anaheim, California 92801
Tel: (714) 520-5544
Fax: (714) 520-0680

Attorneys for Plaintiffs

IN THE SUPERIOR COURT OF CALIFORNIA

FOR THE COUNTY ORANGE

RICHARD MESA, AMY COOPER, TOM S.
MEBANE, individually and on behalf of
himself/herself/themselves and all others
similarly situated and derivatively on behalf of
CULTIVATION TECHNOLOGIES, INC., a
California corporation,

           Plaintiffs,

v.

RICHARD JOSEPH PROBST, an individual;
JUSTIN S. BECK, an individual; ROBERT A.
BERNHEIMER, an individual; ROBERT A.
BERNHEIMER, INC., a California
corporation; ROBERT KAMM, an individual;
IRVING MARK EINHORN, an individual;
MIGUEL MOTTA, an individual; MICHAEL
BURDICK, an individual; FREDERICK
HEIM, an individual; JEFFREY
SHERWOOD, an individual; THOMAS
BRODEUR, an individual; ERIC MATHUR,
an individual; JASON PITKIN, an individual;
BRYAN TIMMERMAN, an individual;
KEVIN GILLIAN, an individual; ROBERT
SCHMIDT, an individual; DARREN
WETHERHOLD, an individual; EM2
STRATEGIES, LLC, a limited liability
company; I’M RAD, LLC, a limited liability
company; TOW AND GROW, INC., a
California corporation; FINCANNA
CAPITAL CORP., a British Columbia
corporation and Does 1-200,

           Defendants. 
(Caption Continues on Next Page)

Case No. 30-2019-01064267

Assigned for All Purposes to
Hon. Peter Wilson
Dept. CX-102

FIRST AMENDED [PROPOSED]
CLASS ACTION COMPLAINT FOR:

1.  Violation of Cal. Corp. Code § 1507
2.  Breach of Fiduciary Duty
3.  Declaratory Relief
4.  Permanent Injunction
5.  Conversion- CTI Shares
6.  Conversion- TOW-GROW
7.  Declaratory Relief for Order 
     Directing Surrender and Exchange of 
     Certificates (Calif. Corp. Code, § 422)
8.  Wrongful Foreclosure - May 2, 2019
9.  For Recovery of Treble Damages for
     Usurious Interest and Fees under
      California Civil Code § 1916-3
10. For Common Law Recovery or Offset
      of Usurious Interest & Fees 
11. Unfair Competition under California
      Business & Professions Code Section
      17200, Et. Seq.

[REQUEST FOR HEARING UNDER
CAL. CORP. CODE § 709(b)]

First Amended Complaint

xxxxxxxxxxxx

xxxxxxxxxx Randall Sherman
 xxxxxxx CX105
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Nominal Defendant:  CULTIVATION
TECHNOLOGIES, INC., a California
corporation.

First Amended Complaint
ii.

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
3.

Beck Declaration ISO Protective Order 
Exhibit #21: 002

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 207



1 against cn, and that CTI has no duty under the agreements to pay any interest or fees to 

2 FINCANNA; 

3 15. Awarding treble damages and directing FINCANNA to pay the sum of $6,000,000 

4 and $3,000,000 to CTI in accordance with California Civil Code § 1916-3 in connection with 

5 usurious interest and fees paid on the FINCANNA loans; 

6 16. For compensation for the reasonably necessary loss of time, attorney's fees, and 

7 other expenditures suffered or incurred under the "tort of another" doctrine as required to act in 

8 the protection of Plaintiffs' interests by bringing this action in accordance with Prentice v. North 

9 Am. Title Guaranty Corp., Alameda Division (1963) 59 Ca1.2d 618; Electrical Electronic 

10 Control, Inc. v. Los Angeles Unified School Dist. (2005) 126 Cal.AppAth 601; 

11 17. Punitive, exemplary, and treble damages, and any other damages authorized by 

12 law; 

13 18. For prejudgment and post-judgment interest at the maximum legal rate, as 

14 provided by California law, as applicable, as an element of damages which Plaintiffs has suffered 

15 as a result of Defendants' wrongful and unlawful acts; 

16 

17 

18 

19. 

20. 

For reasonable attorneys' fees and costs incurred herein as allowed by statute; and 

For such other relief as the Court deems just and proper. 

19 DATED: May 15,2019. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

/ 

J tanzarite 
/ randon E. Woodward 

Tim James O'Keefe 
Attorneys for Plaintiffs 

66. 
First Amended Complaint 
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1 Kenneth J. Catanzarite (SBN 113750) 
kcatanzarite@catanzarite.com 

2 Brandon Woodward (SBN 284621) 
bwoodward@catanzarite.com 

3 Tim James O'Keefe (SBN 290175) 
tokeefe@catanzarite.com 

4 CATANZARITE LAW CORPORATION 
2331 West Lincoln Avenue 

5 Anaheim, California 92801 
Tel: (714) 520-5544 

6 Fax: (714) 520-0680 

7 Attorneys for Defendants and 
Cross-Complainants 

8 

9 

10 

IN THE SUPERIOR COURT OF CALIFORNIA 

FOR THE COUNTY ORANGE 

11 FINCANNA CAPITAL CORP., 

12 Plaintiff, 

13 v. 

14 CULTIVATION TECHNOLOGIES, INC., 
COACHELLA MANUFACTURING, LLC, 

15 COACHELLA DISTRIBUTORS, LLC, and 
DS GEN, LLC, and DOES 1-100 

16 

17 
Defendants. 

CULTIVATION TECHNOLOGIES, INC., a 
18 California corporation, COACHELLA 

MANUFACTURING, LLC, a California 
19 limited liability company; COACHELLA 

DISTRIBUTORS, LLC, a California limited 
liability company; and DS GEN, LLC, a 
California limited liability company; 

20 

21 

22 

23 

Cross-Complainants, 

v. 

FINCANNA CAPITAL CORP., a British 
24 Columbia corporation, ANDRIYKO 

HERCHAK, an individual; ROBERT 
25 KAMM, an individual; MIGUEL MOTTA, an 

individual, and Roes 1-100, 
26 

27 

28 

Cross-Defendants. 

Case No. 30-2019-01072088-CU-BC-CJC 

Assigned for All Purposes to 
Hon. Linda Marks 
Dept. C10 

CROSS-COMPLAINT FOR: 

1. Breach of Fiduciary Duty 
2. Conversion 
3. Wrongful Foreclosure - May 2, 2019 
4. For Recovery of Treble Damages for 

Usurious Interest and Fees under 
California Civil Code § 1916-3 

5. For Common Law Recovery or Offset 
of Usurious Interest & Fees 

6. Unfair Competition under California 
Business & Professions Code Section 
17200, Et. Seq. 

Cross-Complaint 
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1 11. For prejudgment and post-judgment interest at the maximum legal rate, as 

2 provided by California law, as applicable, as an element of damages which Cross-Complainants 

3 have suffered as a result of Cross-Defendants' wrongful and unlawful acts; 

4 12. For reasonable attorneys' fees and costs incurred herein as allowed by contract and 

5 or statute; and 

6 13. For such other relief as the Court deems just and proper. 

7 

8 DATED: June 25 , 2019. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

51. 
Cross-Complaint 
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1 Kenneth 1. Catanzarite (SBN 113750) 
kcatanzarite(a:)catanzarite.com 

2 Brandon Woodward (SBN 284621) 
bwoodward@catanzarite.com 

3 Tim James O'Keefe (SBN 290175) 
tokeefe(iIJ,catanzarite.com 

4 CATANZARITE LAW CORPORATION 
2331 West Lincoln Avenue 

5 Anaheim, California 92801 
Tel: (714) 520-5544 

6 Fax: (714) 520-0680 

7 Attorneys for Plaintiff 

8 

9 

10 

IN THE SUPERIOR COURT OF CALIFORNIA 

FOR THE COUNTY ORANGE 

MOBILE FARMING SYSTEMS, INC., a 
11 California corporation, 

12 Plaintiff, 

13 v. 

14 RICHARD JOSEPH PROBST, an 
individual; JUSTIN S. BECK, an individual; 

15 I'M RAD, LLC, a limited liability company; 
ROBERT KAMM, an individual; ROBERT 

16 A. BERNHEIMER, an individual; IRVING 
MARK EINHORN, an individual; MIGUEL 

17 MOTTA, an individual; PRO F AB TECH, 
LLC, a California limited liability company, 

18 and Does 2-200, 

19 Defendants. 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Case No. 30-2019-01046904-CU-BT-CJC 

Assigned for All Purposes to 
Hon. Randall 1. Sherman 
Dept. CX105 

FIRST AMENDED COMPLAINT FOR: 

1. Breach of Fiduciary Duty; 
2. Conversion; 
3. Common Count for Money Had and 

Received; 
4. Accounting; 
5. Misappropriation of Trade Secrets, 

California Civil Code Section 3426; and 
6. Unfair Competition under California 

Business & Professions Code Section 
17200, Et. Seq. Breach of Fiduciary Duty. 

First Amended Complaint 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

8. 

9. 

F or reasonable attorneys' fees and costs incurred herein as allowed by statute; and 

F or such other relief as the Court deems just and proper. 

DATED: July 22,2019. 

24. 
First Amended Complaint 
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1 Kenneth 1. Catanzarite (SBN 113750) 
kcatanzaritera?catanzarite.com 

2 Brandon Woodward (SBN 284621) 
bwoodward@catanzarite.com 

3 Tim James O'Keefe (SBN 290175) 
tokeefe@catanzarite.com 

4 CATANZARITE LAW CORPORATION 
2331 West Lincoln Avenue 

5 Anaheim, California 92801 
Tel: (714) 520-5544 

6 Fax: (714) 520-0680 

7 Attorneys for Plaintiffs 

8 

9 

10 

IN THE SUPERIOR COURT OF CALIFORNIA 

FOR THE COUNTY ORANGE 

DENISE PINKERTON, an individual as 
11 attorney in fact for ROGER D. ROOT, 

individually and as successor in interest to 
12 the claims of his deceased Spouse Sharon K. 

13 

14 

15 

Root, 

Plaintiffs, 

v. 

RICHARD JOSEPH PROBST, an 
16 individual; JUSTIN S. BECK, an individual; 

I'M RAD, LLC, a limited liability company; 
17 ROBERT KAMM, an individual; ROBERT 

A. BERNHEIMER, an individual; IRVING 
18 MARK EINHORN, an individual; MIGUEL 

MOTTA, an individual; and Does 1-100, 
19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Defendants. 

Case No. 30-2018-01018922 

Assigned for All Purposes to 
Hon. Randall 1. Sherman 
Dept. CX-105 

FIRST AMENDED COMPLAINT FOR: 

1. Breach of Fiduciary Duty 
2. Fraudulent Concealment 
3. Exploitation of the Elderly 
4. Violation of Florida Statute § 517.301 

Fraudulent Transaction and 
Falsification and Concealment of Facts 
Giving Rise to Remedies under Florida 
Statue § 517.211 

First Amended Complaint 
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~ 

1 4. For an Order directing Defendants to return all MFS property in their possession, 

2 custody or control; 

3 5. For compensation for the reasonably necessary loss of time, attorney's fees, and 

4 other expenditures suffered or incurred under the "tort of another" doctrine as required to act in 

5 the protection of Plaintiffs' interests by bringing this action in accordance with Prentice v. North 

6 Am. Title Guaranty Corp., Alameda Division (1963) 59 Ca1.2d 618 ; Electrical Electronic 

7 Control, Inc. v. Los Angeles Unified School Dist. (2005) 126 Cal.App.4th 601 ; 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

6. For statutory attorneys fees and costs as appropriate under Corporations Code, § 

25501.5 and Code of Civil Procedure, § 1029.8. Plaintiffs also allege they are entitled to the 

remedy afforded by Code of Civil Procedure, § 1029.8 which provides that where an unlicensed 

person, who took securities sales commissions, cause injury or damage to another person(s) as a 

result of providing services for which such license is required those defendants, jointly and 

severally, "".shall be liable to the injured person for treble the amount of damages assessed in a 

civil action in any court having proper jurisdiction." with such additional damages not to exceed 

$10,000. In addition the Court may "in its discretion award all costs and attorney's fees to the 

injured person if that person prevails in the action." See Civil Code, § 1029.8 (aj ; 

7. Punitive, exemplary, and treble damages, and any other damages authorized by 

law; 

8 . For prejudgment and post-judgment interest at the maximum legal rate, as 

20 provided by California law, as applicable, as an element of damages which Plaintiff has suffered 

21 as a result of Defendants' wrongful and unlawful acts; 

22 

23 

24 

9. 

10. 

For reasonable attorneys' fees and costs incurred herein as allowed by statute; and 

For such other relief as the Court deems just and proper. 

25 DATED: July 23,2019. 

26 

27 

28 

29. 
First Amended Complaint 
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Notice of Service of Process
null / ALL

Transmittal Number: 20418290
Date Processed: 09/20/2019

Primary Contact: SOP Team nwsop@nationwide.com
Nationwide Mutual Insurance Company
Three Nationwide Plaza
Columbus, OH 43215

Electronic copy provided to:  Ashley Roberts

Entity: Scottsdale Insurance Company
Entity ID Number  3286058

Entity Served: Scottsdale Insurance Company

Title of Action: Cultivation Technologies, Inc vs. Scottsdale Insurance Company; Ohio Stock
Insurance Company, and Does 1 Through 20

Document(s) Type: Summons/Complaint

Nature of Action: Contract

Court/Agency: Orange County Superior Court, CA

Case/Reference No: 30-2019-01096233-CU-IC-CJC

Jurisdiction Served: Ohio

Date Served on CSC: 09/19/2019

Answer or Appearance Due: 30 Days

Originally Served On: CSC

How Served: Personal Service

Sender Information: Catanzarite Law Corporation
N/A

Information contained on this transmittal form is for record keeping, notification and forwarding the attached document(s). It does not
constitute a legal opinion. The recipient is responsible for interpreting the documents and taking appropriate action.

To avoid potential delay, please do not send your response to CSC
251 Little Falls Drive, Wilmington, Delaware 19808-1674   (888) 690-2882   |   sop@cscglobal.com

Case 8:19-cv-01993-JVS-DFM   Document 1-1   Filed 10/18/19   Page 2 of 13   Page ID #:6
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E]ectronicaliy Filed by S"uperiur Cqult of Califor(iia; Cdunty of Orange, 09114/2019 04:51:00 PM. 
DAVID H. YAMASAKI, Clerk of the Court By Jessica Edwards; Deputy Clerk: 30-20 1 9-01 09 6233-CU-IC-CJC ROA # 7 

SUM.MONS 

I 

FOR COURT USE ONLY 

(CI TA CION J VDlC/fi46) 
(SOLO PARA USO DE LA CORTE) 

NOTICE TO DEFEiVDANT: 
(AVISO AL DEMANDADO): 

SCOTTSDALE INSURANCE COMPANY, an Ohio Stock Insurance 
company, and Does 1 through 20, inclusive 

YOU ARE BEING SUED SY PLAINTIFF: 
(LO ESTi4 DEMANDANDO EL DEMANDANTE): 

CULTIVATION TECHNOLOGIES, INC., a California corporation 

. I 
NOTICE! You have been sued. The court may decide against you without your being hedd unless you respond within 30 days. Read the information 
below. 

You have 30 CALENDAR DAYS after this summons and legal papers are served on you to file a written response at this cwurt and have a copy 
served on the plaintiff. A letter or phone call will not protect you. Your written response must be in proper legal form if you want the court to hear your 
case. There may be a court form that you can use for your response. You can find these court forms and more information at the California Courts 
Online Self-Help Center (www.courtinfo.ca.govtselfhe/p),  your county law library, or the courthouse nearest you. If you cannot pay the filing fee, as!< 
the court clerk for a fee waiver form. if you do not file your response on time, you may lose the case by default, and your wages, money, and properky 
may be taken without further warning from the court, 

There are other legal requirements. You may want to call an attorney right away. If you'do not know an aftorney, you may want to cali an attomey 
referral service. If you cannot afford an attorney; you may be eligible for free ]egal services from a nonprofit ]egal services program. You can locate 
these nonprofit groups at the Catitornia Legal Services Web site (www.lawhetpcalifornia.org), the California Courts Online Self-Help Center 
(www.courtinfo.ca.govtse/fhelp),  or by contacting your local court or county bar association. NOTE: The court has a statutory lien forwaived fees and 
costs on any settlement or arbitration award of $10,000 or more in a civil case. The courPs lien must be paid before the court will dismiss the case. 
IAVISOI Lo han demandado. Si no responde dentro de 30 dias, la corte puede decidir en su contra sfn escuchar su versi6n. Lea la informacidn a 
continuacidn. 

Tiene 30 DIAS DE CALENDAR(O despues de que le entreguen esta citacidn y papeles legales para presentar una respuesta por escrito en esta 
corte y hacer que se entregue una copfa al demandante: Una carta o una Ilamada telef6n)ca no lo protegen. Su respuesta por escrito tiene que estar 
en formato /egal correcto si desea que procesen su casa en ta corte. Es posible que haya un formulario que usted pueda usar para su respuesta. 
Puede encontrar estos formularios de !a corte y mas informacion en el Centro de Ayuda de /as Cortes de California (www.sucorte.ca.gov), en la 
biblioteca de leyes de su condado o en /a corte que /e quede mas cerca. Si no puede pagar la cuota de presentaci6n, pida al secretario de /a corte 
que le de un formulario de exenci6n de pago de cuotas. Si no presenta su respuesta a tiempo, puede perder el caso por Incumplimiento y ta corte le 
podra quitar su sueldo, dinero y bienes sin mas advertencia. 

Hay otros requisitos lega/es. Es recomendable que /iame a un abogado inmediatamente. Si no conoce a un abogado, puede Ilamar a un servicio de 
remisidn a abogados. Si no puede pagar a un abogado, es posible que cumpla con los requisitos para obtener serviclos /egales gratuitos de un 
programa de servicios Iegales sin frnes de lucro. Puede encontrar estos grupos sin fines de lucro en el sitio web de California Legal Services, 
(www.lawheipcalifornia.org), en el Centro de Ayuda de /as Cortes de Callfornia, (www.sucorte.ca.gov) o poniendose en contacto con la corte o el 
colegio de abogados locales. AVISO: Por ley, la corte tlene derecho a reclamar /as cuotas y los costos exentos por imponer un gravamen sobre 
cualquier recuperacidn de $10,000 o mas de valor recibida mediante un acuerdo o una concesidn de arbitraje en un caso de derecho civi/. Tiene que 
pagar el gravamen de la corte antes de que fa corte pueda deseahar el caso. 

The name and address of the qourt is: _. I cnsE NUMeER: 
(El nombre y direccion de la corte es): Orange COunty Superior Court fNoma,~ defCasol: 

Central Justice Center 30-2019-01 09E233-CU-IC-C,IIC 

700 Civic Center Drive West Santa Ana CA 92701 1udgs Glenn Ss.lter 
The name, address, and telephone number.of p(aintiffs attorney, or plaintiff without an attorney, is: 
(EI nombre, la direccibn y e/ ndrnero de telefono de/ abogado de/ demandante, o de/ demandante que no tiene abogado, es): 

Kenneth J. Catanzarite (SBN l 13750) - 2331 West Lincoln Avenue Anah ', A 92801 Tel: (714) 520-5544 

DATE: ~p9,~~,~,120~,9 DAVID.H. YAMASAKI; ". Clerk, by . Deputy 
(Fecha) Clerk of the Court. (Secretario) (Adjurito) 
(For proof of service of this summons, use Proof of Service of Surrimons (forrri P -010).) 

'essica Edw$rds (Para prueba de entrega de esta citation use e/ formuiario Proof of S'ervice of Summons, (POS-010)). 
NOTICE TO TFiE PERSON SER~lED. You are served 
.1. ~" as an indvidual defendant. 
2. as the person sued under the fictitious name of (specify): 

3, 0 on behalf of (specify): 

under: 0 CCP 416.10'(corporation) CCP 416.60 (minor) 
Q CCP 416:20 (defunct corporation) CCP 416.70 (conservatee) 

~ CCP.416.40 (association or partnership) CCP 416.90 (autho(zed person) 

I I ~ other (specify): 
4; by persona!, de!ivery on (date): 

Page1 of1 
Porm Adopted for Mandatory Use 

SU MMQN S Code of Civil Procedure §§ 412.20, 465 
Judicial Council of Califomia . ' ~ . .. , .- .. . . . .. . www.courtirtro.ca.gov  

SUM-100 [Rev. July 1, 2009] , 
American LegafNet. Inc. 
wwvr. Forms WarWlo w.com  

Case 8:19-cv-01993-JVS-DFM   Document 1-1   Filed 10/18/19   Page 3 of 13   Page ID #:7
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Electronically Filed by Superior Court of Californla, County of Orange, 09/06/2019 04;25:11 PM. 
DAVID H. YAMASAKI, Clerk of the Court By MiriamCruz,;Deputy Cletk. 30-2019-01096233-CU-IC-CJC ROA /k 2 

1 Kenneth J..:Catarizarite. (SBN 113750) 
kcatanzarite@catanzarite.com  

2 :CATANZARITE LAW COR.PORATION 
2331 West Lincoln Averiu.e 

3 Anaheim, Califoinia 92801 
Tel: (714) 520-5544 

4 Fax: (714) 520-0680 

5 

6 Attorneys for Plaintiff 

7 
IN THE SUPERIOR COURT OF CALIFORNIA 

8 
FOR THE COUNTY ORANGE 

~ 
9 

CULTIVATION TECHNOLOGIES, INC., a Case No. 30-201  9-0t  096233-0-IC-CK 
(0 
, 

10 California corporation, 
0 Assigned for All Purposes to 

p~—~ 
Q ~ ~ W 

11 Plaintiff, . Dept: ,1u,Ige Gtenn Salater 
Hon. 

D
> (\J 1 12 v. 

a  Q0) COIVIPLAINT FOR DECLARATORY 
ir ~ Q v 13 SCOTTSDALE INSURANCE COMPANY, RELIEF 

z U O~ an Ohio Stock Insurance=company, and Does 
~ Z 0~- 14 1 through,20, inclusive 

~ N U ~ 15 Defendant. 
F— W LO 

-' iE 3: 16 
~—w ON  
Q(1) 17 Plaintiff, CULTIVATION TECHNOLOGIES, INC. (hereinafter "CTI" and "PlaintifP') 

Z~ 

N `t ~ v r` 18 alleges as follows: 

W 
H 

19 1. CTI,is and at all times relevaiit hereto was a duly organized and existing 

20 California.corporation for times relevant conducting business from its offices in Orange County. 

21 2. Plaintiff is informed and believes and on that basis alleges that defendant 

22 SCOTTSDALE INSURANCE COMPANY (hereinafter "SCOTTSDALE") is and at all times 

23 relevant hereto was a duly organized and existing corporation which is engaged in the business of 

24 insurance and doing business in the State of California. 

25 3.. The true names of Defendant Does 1 through 10, inclusive, are unknown to CTI at 

26 this time. CTI sues these.deferidants by these f ctitious names pursuant to Section 474 of the 

27 Code of Civil Pr.ocedure. CTI is informed and believes and upon that basis alleges that each of 

28 the Defendants designated':as.a Doe is l~gally responsible for the events and happenings referred 

Declarat®ry. Relyef Complaint ` 

Case 8:19-cv-01993-JVS-DFM   Document 1-1   Filed 10/18/19   Page 4 of 13   Page ID #:8
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1 to'in this Complaint, and unlawfdlly*cAused ihe'inj'uries and dainages to CTI alleged in this 

2 Complaint. CTI is furiher inf6rmed.'andbe'lieveg aind'o'n.that basis alleges that each of the 

3 Defendants desig'nated as a Doe is: or wAs a reslioent or citizen of the State of Califomia. CTI will 

4 amend this Complaint to substitute the true names and identifies of the fictitiously sued 

5 defendants once they have been identified, 

6 4. CTI is inforrned and believes and on that basis alleges that at all times lierein 

7 mentioned, each defeiidant was the agent, principal, alter ego, partner and/or co-coiRspirator of 

8 eacli of the other defendants in the acts and conduct alleged herein, and therefore'ineurred 

0 9 liability to plaintiff for the acts and omissions alleged below.- 
cc 

10 5. This -digpute ilves.at  -lt 0 nvo eas oneinsurance policy-issued be Defendants and.  Does 
z Z 

o
0 

0 11 1 -20 io CTI Nvhile doing business in Orange.County. 
Lo 

< W OD — 
It > 12 6'L There is at least one underlying lawsuit for which disputed directors and officers, 
0 < 0)  
ir Z < 13 of CTI may liave s6ught insurance coverage from SCOTTSDALE specifically the matter styled o _j - . . . 

0  z 
() a: LL 
z 0 14 Richard Mesa,. et aL v. Richard Joseph Probst, et aL, Orange County Superior Court case LL  

w U) C) 
< — 15 number 30-2019-01.064267 (the "MesaAction"). 

1- w Lo 
16 .7. Upoli infonnation and belief S. COTTSDALE is currently the insurer of a Business 

0  
Z 1: N co < LO 17 aiid Manage 'ment Indemnity Policy with'CTI, Policy No. EKS3206247 for $3,000,000 coverage 

z 

18 for the directors, officers, and, CTI(the "Policy). 

J 19 8., Upon 4riformation. ano.belief CTI alleges.1hat SCOTTSDALE is providing defense 

20 and potential.1y indemnity to the individual defendants in the Mesa Action under the Policy after 

21 having been notified.-that tilosepersons-have not hadany indemnity approved by the disinterested 

22 . coinmon shareholders aiid as S.11ch have iiot met aiid cannot meet the requirements of California 

23 Corp. Code, § 3,17 which. provides:., 

24 (e) Except as, provided in subdivision (d), any indemnification under this section shall be 
made by the corporation only if authorized in the specific case, upon' a detennination that 

25 indeinnification of the agent is proper in tha circurristances because the agent has met the 
applicable standard of conduct set forth in subdivision (b) or 0, by any of the following: 

26 (1) A.  maioritv v(jte'of a g quorurn consistin of directors who are not parties to such 
proceeding. 

27 .(2). If such aquorm n of directors is not obtainable' by -independent legal counsel in a 
written opinion. 

28 (3) Approval-  of the sharebolders, (Section 153); with the shares owned by the person to be 

2. 
DecIaratbiry* Relief Complaiiit 

Case 8:19-cv-01993-JVS-DFM   Document 1-1   Filed 10/18/19   Page 5 of 13   Page ID #:9
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6 

7 

8I 

9 

10 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 
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, ~ , , M' ~ . . . . 
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~ F~ ,̀~~t. •i.. l.r'.£ 
.. . _ , ... 

. . 

., ..,:'..~:.~~. ~.~:~ i ,., 
 

ind'eninified not being eiititled; to vote thereon. 
(4) The.courtin which the proceeding is or was pending upon application made by the 
corporation or-the. agent or; the: aXtQrne,y or.other person rendering services in connection 
with the defense, 'tivhether or not the`applicatinn by the agent, attorney or other person is 
opposed by the coiporation. ` 
Californ.ia Co~p.,Code, §.317 

9. ~_ Further, CTI informed SCOTTSDALE that its Bylaws required an undertaking 

prior to providing any indernnity or defense. 

10. Finally; CTI has notified SCOTTSDALE of its demand that no defense or 

indeinnity be provided to the individual defendants in the Mesa Action under the Policy until and 

unless the disinterested common shareholders approve the saine and a suitable undertaking has 

been provided by each. such defendant:' 

11. SCOTTSDALE has refizsed to coxrimunicate with the officers and directors 

elected by the common sh.areholders of CTI wlio are of the position that only they and their 

elected officers and directors speak for CTI. 

12'. Upon i:nformation.and belief SCOTTSDALE is following instructions from 

directors,and officers, and counsel engaged thereby, based upon votes by Series A Preferred 

Stock; the issuance of which is disputed by .CTI's common shareholders. 

11 An actual controversy now exists, between CTI, on; the one hand, and 

SCOTTSDALE, on the other hand, with respect to the. rights and liabilities of the parties under 

the Policy. CTI contends that no:defense or indemnity can be provided absent complianee with 

California CoYp. Code, § 317: including a vote by the disinterested common shareholders and an 

adequate undertaking. n  

14:. ",CTI is informed, and .believes, and on that basis alleges, that SCOTTSDALE, 

contends to the_contrary. 

15.1 CTI seeks a deelaration of its rights under the Policy specifically including, 

without limitation, a judicial declaration that: 

a. No farther defense may-be provided under the Policy unless and until the 

vote of the disinterested common.shareholders of CTI is.obtained, and 

3. 
Declatiratmry Relief Complaint 

Case 8:19-cv-01993-JVS-DFM   Document 1-1   Filed 10/18/19   Page 6 of 13   Page ID #:10
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23 

24. 

25 

26 

27 

28: 

b: :Ari adecluat~, wndesrta~ng is; prov~cled:,by any person provided :deferis~ or 

inderiiriity: ~ 

WHEREFORE, : Tl;pr  for;  j uag~nerit,  as fallows: ~ 

l. For a declarat2on tk~at;SCOT''I'~Dr~LE is requrre~ ;under the ~er~~nd conditioris 
y . Ty ~ ~ .: > F s of fhe Polic .to withhold defense`and.indemn2 until'a rra~ ort ; vote of drs~n~+ereste~ cqmmon 

shareholders of CTI,is obtained and an>adequate underfaking is'prayided; 

2. For.costs.of suit; arid. 

3.1. For such_qther and farther rehef as. the Coart. may.deem, j~st anti'proper. 

~ .. 

DATED'. S'eptember-6, 2Q1'~:: A_ CORPORATION;  
4 

O atanzarif ... -_ enit e 
Att ys for,  Pla~niifl' 

clarator~ ~Zelief'Coniplamt 
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Electronically Filed by Superior Court of California, County of Orange, 09/06/2019 04:25:11 PM, 
DAVID H. YAMASAKI, Clerk of the Court By Miriam Cruz, Deputy Clerk. 30-2019-01096233-CU-IC-CJC ROA # 3 

CM-010 
ATTORNEY OR PARTY WITkIOUT ATTORNEY' Neme; late Ber numb~ ehd atldrpss)r 

Kenn.eth J. CatanzArite (SBN 1 ~3750 ; , ~ :~'~.  
FOR COURT USEONLY 

Nicole M. Catanzarite-Woodward (SB .205745) " 
CATANZARITE LAW CORPORATION 
~233.1 W. Lincoln A

f
venue, Anaheim;  CA 92701 

TELEPHONE NO.: 714) 5.i2~1~0-5544 FAx No.; ( i 1'~: 520-0680 
ATTORNEY FOR (Name): IalTltills 

SUPERIOR COURT OF CALIFORNIA, COUNTY.OF Orange 
STREETADDRESS: 700 Clvlc Cellter Drlve West 
MAILING ADDRESS: sanle 

CITY AND Z1P CODE: Sa11ta Ar
T
la, CA 92701  

BRANCH NAME: Central Just'1Ce Center 

GASE NAME:  

Cultivation Technola ies, Inc, v, cottsdale Insurance Com an etsaL-~,  
CIVIL CASIE COVER SHEET Complex Case Designation CASE NUMBER: 

0 Unlimited [-1 Limited 
0 Gounter ~ Joinder 

90-2019-01096233-CU-IC-CJC 
(Amount (Amount 
demanded demanded is Filed withfirst appearance by defendant 

Ju°GE` 
judge Glenn S81te1^ 

exceeds $25,000) $25,000.or less) (CaL Rules of Court, rule 3.402) oEPT: 
Iccr,1A 1^u uc1uw Mu04 uc l.vffl/JrCtCu IStlC lrwlluUtrvrrJ url JJayC cJ. 

1. Check one box below for the case type that best describes this.case: 
Auto Tort 

~ Auto (22) 

Contract 

0 Breach of contraGtlwarranty (06) 
Provisionally Complex Civil Litigation 
(Cal. Rules of Court, rules 3.400-3.403) 

Unin.sured motorist (46). 0 Rule 3.740 collections (09) 0 AntitrustfTrade regulatlon (03) 

Qther PllPDlWD: (Personal InjurylProperty 0 Other collections (09) Construction defect (10) 
DamagelWrongful Deafh) Tort 
~Asbestos 

~ Insurance coverage, (18) Mass tort (40) 
(04) 

Q Product liataility (24) 
Other contract (37) Securities litigation (28) 

~ Medical malpractice (45) 

Q 

Real Property 
0 Eminent domain/Inverse 

condemnation (14) 

Environmental/Toxfc tort (30) 

Insurance coverage clafms arising from the 
listed Other PUPDIWD (23) 

0 
above provisionally complex case 
types (41) 

Non-PUPD/WD (Other) Tbrt Wrongful eviction (33) 

~ Business tort/unfairbusiness practice (07) 0 Other real property (26) Enforcement of Judgment 

= ~ Civil rights (08) Unlawful Detainer Enforcement of judgment (20) 

0 Defamation (13) 
~ 

0 Commercial (31) Miscellaneous Civil Complaint 
Fraud (16) ;Residential (32) 

~ 
0 RICO (27) 

Q Intellectual property (19) Drugs (36) Other complaint (not specified`above) (42) 
0 Professional negligence(2$) 

0 Other non-PI/PD/VVD tort (35) 

dtRUdai Review 

Asset forfeiture (05) 
Miscellaneous Civil Petition 

a partnership and corporate govemance(21) 
Employment 

Q Wrongful termination;(36) 

~" PetiBan re: effiltration award (11) 

Q Writ 
~ Other petition (not specified above) (43)' 

Qf mandate (02) 

~ Other employment (15) [] Other iudicial review (39) 

This case U is Li_ )/ is not ~1,400 of the Calffornia Rule_s iqf Cg,urt. If ttta r~,sa 1$ o<1lrRtex;:ttlark the 
tactors requiring exceptional judicial management; . 

a. Large numberof separately represented parties .• d. Large number,  of witnesses t  
b. Cf Extensive motion practice raising difficult or novel e:  0 Coordinatiori w,ith related actions Aehdtrig "iri one br inofe courts 

issues that will be time-consuming to resolve in other counfies; states, or countries, or in a federal court 
c. 0 Substantial amount of documentary evidence f. 0 Substantial postjudgment judicial supervision 

3. Remedies sought (check all that apply): a.0 monetary b,= nonmonetafy,, declaratory or injunctive relief C. Q punitive 
4. Number"of causes of action (specify): One 
5. This case = is ✓~ is not a class action suit. 
6. If there ar.e any known related cases, file and sefve a notice of related case• (You , rm CM-095.) 

oate: September 6, 2019 , 

a PlaintifF rnust file this cover sheet with the first paper filed ir. the action or proceeding (except small claims cases or cases filed 
under the" Probate Code, Family Code, or Welfare and Institutibns Code). (Cal. Rules of Court, rule 3.220.) FailUre to file may result 
in sanctions. 

• File this cover sheet in addition`to any ,cover sheet requlred'by local court rule. 
* If this case is complex under:rule 3.400 et seq. of the California Rules of Court, you must serve a copy of this cover sheet on all 

other parties to the action,or proceeding. 
• Unless this is a collecfions.cas,e under rule 3.740 af•a ,c`omplex case, this cover sheet will be used for statistical purposes on~. 

- an ' '  e.1 af2 

Form Adopted for Mandatory Use C4 ~/(L C~;ra E ~~^©~/E }~ S p~ EET Cal. Rules of Court, rules 2.30, 3:220,;3A00-3;403, 3:740; 
Judlaal Council af Celifomla Cal. Standards of Judiaai Adminfstra~ion; std 310 
CM-010{Rev. Juyy'1; 20Q71 wlvw.cenfrtlnk:'ca:gov' 

Zerican LegalNet, Ino. 
yi+. Fomts Woi(dlow.com  
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1 Kenneth J. Catanzarite (SBN 113750) 
kcatanzari te@catanzarite.com 

2 Brandon Woodward (SBN 284621) 
bwoodward@catanzarite.com 

3 CATANZARITE LA W CORPORATION 
23 31 West Lincoln Avenue 

4 Anaheim, California 92801 
Tel: (714) 520-5544 

5 Fax: (714) 520-0680 

6 Attorneys for Cross-Complainant 

7 

8 

9 

IN THE SUPERIOR COURT OF CALIFORNIA 

FOR THE COUNTY ORANGE 

10 JUSTIN S. BECK, an individual, 

11 Plaintiff, 

12 v. 

13 KENNETH CATANZARITE, ESQ., an 
individual; CATANZARITE LAW 

14 CORPORATION, a California corporation; 
MOBILE FARMING SYSTEMS, INC., a 

1 5 California corporation; BRANDON 
WOODWARD, ESQ., an individual; TIM 

16 JAMES OKEEFE, ESQ., an individual; 
RICHARD FRANCIS O'CONNOR, JR., an 

17 individual; AMY JEANETTE COOPER, an 
individual; CLIFF HIGGERSON, an 

18 individual; TONY SCUDDER, an individual; 
JAMES DUFFY, an individual; 

19 MOHAMMED ZAKHIREH, an individual; 
TGAP HOLDINGS, LLC, a Nevada limited 

20 liability corporation; AROHA HOLDINGS, 
INC., a California corporation; and DOES 

21 1-15 

22 MOBILE FARMING SYSTEMS, INC., a 
California corporation, 

23 

24 v. 

Cross-Complainant, 

25 JUSTIN S. BECK, an individual; I'M RAD, 
LLC, a Nevada limited liability company; EM2 
STRATEGIES, LLC, a Nevada limited 26 

27 liability company; CTI NEVADA I, LLC, a 
Nevada limited liability company; 

28 (Caption Continues on Next Page) 

Case No. 30-2020-01145998-CU-BT-CJC 

Assigned for All Purposes to 
Hon. Deborah C. Servino 
Dept. C21 

CROSS·COMPLAINT FOR: 

1. Breach of Fiduciary Duty 
2. Fraud And Deceit 
3. Conversion 
4. Violations of California Prohibitions 

Against Computer Crimes, 
California Penal Code Section 502 

5. Legal Malpractice 
6. Breach of Contract· Management 

Agreement 
7. Breach of Contract· Membership 

Purchase 
8. Violation of Business & Professions 

Code Section 17200 et seq. 

Jury Trial Requested 

Cross-Complaint 

Electronically Filed by Superior Court of California, County of Orange, 08/10/2020 02:57:00 PM.
30-2020-01145998-CU-BT-CJC - ROA # 27 - DAVID H. YAMASAKI, Clerk of the Court By Brenda Sanchez, Deputy Clerk.
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1 RICHARD J. PROBST, an individual; TOW 
AND GROW, INC., a California corporation; 

2 ROBERTA. BERNHEIMER, an individual; 
ROBERT A. BERNHEIMER, INC., a 

3 California corporation; LAWRENCE W. 
HORWITZ, an individual; JOHN R. 

4 ARMSTRONG II, an individual; HORWITZ + 
ARMSTRONG, A PROFESSIONAL LAW 

5 CORPORATION, a California corporation; 
TWELVE TWELVE LLC, a Nevada limited 

6 liability company; WILLIAM MOORE, an 
individual; BRIAN MOORE, an individual 

7 and Roes 1-100, 

8 Cross-Defendants. 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

11. 
Cross-Com plaint 
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1 12. For compensation for the reasonably necessary loss of time, attorneys' fees, and 

2 other expenditures suffered or incurred under the "tort of another" doctrine as required to act in 

3 the protection ofMFS' interests by bringing this action in accordance with Prentice v. North Am. 

4 Title Guaranty Corp., Alameda Division (1963) 59 Ca1.2d 618 and/or Electrical Electronic 

5 Control, Inc. v. Los Angeles Unified School Dist. (2005) 126 Ca1.AppAth 601. 

6 

7 

13. 

14. 

Punitive, exemplary, and any other damages authorized by law; 

For prejudgment and post-judgment interest at the maximum legal rate, as 

8 provided by California law, as applicable, as an element of damages which MFS has suffered as a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

result of Cross-Defendants' wrongful and unlawful acts; 

15. Costs of suit; and, 

16. For such other relief as the Court deems just and pro r. 

DATED: August 10, 2020. E LAW CORPORATION 

l5£ eth J. Catanzarite 
!3randon E. Woodward 
Attorneys for Cross-Complainants 

...J 19 
~ 

20 

21 

22 

23 

24 

25 

26 

27 

28 

44. 
Cross-Complaint 
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BA20221301281

Entity Details

Corporation Name MOBILE FARMING SYSTEMS, INC.

Entity No. 3159363

Formed In CALIFORNIA

Street Address of Principal Office of Corporation

Principal Address 2331 WEST LINCOLN AVENUE
ANAHEIM, CA 92801

Mailing Address of Corporation

Mailing Address 2331 WEST LINCOLN AVENUE
ANAHEIM, CA 92801

Attention

Street Address of California Office of Corporation

Street Address of California Office 2331 WEST LINCOLN AVENUE
ANAHEIM, CA 92801

Officers

Officer Name Officer Address Position(s)

JAMES A. DUFFY 2331 WEST LINCOLN AVENUE
ANAHEIM, CA 92801

Chief Executive Officer, Secretary

Richard F. O'Connor II 2331 West Lincoln Avenue
Anaheim, CA 92801

Chief Financial Officer

Additional Officers

Officer Name Officer Address Position Stated Position

None Entered

Directors

The number of vacancies on Board of Directors is: 0

Director Name Director Address

James A. Duffy 2331 West Lincoln Avenue
Anaheim, CA 92801

Amy J. Cooper 2331 West Lincoln Avenue
Anaheim, CA 92801

Richard F. O'Connor II 2331 West Lincoln Avenue
Anaheim, CA 92801

Agent for Service of Process

Agent Name KENNETH J. CATANZARITE

Agent Address 2331 WEST LINCOLN AVENUE
ANAHEIM, CA 92801

Type of Business

Type of Business AGRICULTURE EQUIPMENT MFG. AND HOLDING C

Email Notifications

STATE OF CALIFORNIA
Office of the Secretary of State
STATEMENT OF INFORMATION
CORPORATION
California Secretary of State
1500 11th Street
Sacramento, California 95814
(916) 653-3516
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Opt-in Email Notifications Yes, I opt-in to receive entity notifications via email.

Labor Judgment

No Officer or Director of this Corporation has an outstanding final judgment issued by the Division of Labor 
Standards Enforcement or a court of law, for which no appeal therefrom is pending, for the violation of any wage 
order or provision of the Labor Code.

Electronic Signature

By signing, I affirm that the information herein is true and correct and that I am authorized by California law to sign.

Kenneth J. Catanzarite
Signature

12/22/2022
Date
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California Secretary of State 
Electronic Filing 

Corporation - Statement of Information  
Entity Name: 

Entity (File) Number: 
File Date: 

Entity Type: Corporation 
Jurisdiction:

Document ID: 

Detailed Filing Information 

1. Entity Name:

2. Business Addresses:
a. Street Address of Principal

Office in California:

b. Mailing Address:

c. Street Address of Principal
Executive Office:

3. Officers:

a. Chief Executive Officer:

b. Secretary:

Use bizfile.sos.ca.gov for online filings, searches, business records, and resources. 

D
oc

um
en

t I
D

:
2331 West Lincoln Avenue
Anaheim, California 92801
United States of America

2331 West Lincoln Avenue
Anaheim, California 92801
United States of America

2331 West Lincoln Avenue
Anaheim, California 92801
United States of America

James A. Duffy
2331 West Lincoln Avenue
Anaheim, California 92801
United States of America

James A.  Duffy
2331 West Lincoln Avenue
Anaheim, California 92801
United States of America

C3159363

CALIFORNIA

11/17/2020

MOBILE FARMING SYSTEMS, INC.

MOBILE FARMING SYSTEMS, INC.

GM13209

G
M

13
20

9

Ex Parte Application 
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California Secretary of State 
Electronic Filing 

Officers (cont'd):

c. Chief Financial Officer:

4. Director:

Number of Vacancies on the Board of 
Directors:

5. Agent for Service of Process:

6. Type of Business:

By signing this document, I certify that the information is true and correct and that I am authorized by 
California law to sign.

Electronic Signature:  

Use bizfile.sos.ca.gov for online filings, searches, business records, and resources. 

D
oc

um
en

t I
D

:

James A. Duffy

0

Kenneth J. Catanzarite
2331 West Lincoln Avenue
Anaheim, California 92801
United States of America

Agriculture Equipment Mfg. and holding
company subsidiaries.

Richard F. O'Connor II
2331 West Lincoln Avenue
Anaheim, California 92801
United States of America

James A. Duffy
2331 West Lincoln Avenue
Anaheim, California 92801
United States of America

G
M

13
20

9
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California Secretary of State 
Electronic Filing 

Corporation - Attachment to Statement of Information 

List of Additional Directors:

1.

2.

3.

4.

5.

6.

7.

Use bizfile.sos.ca.gov for online filings, searches, business records, and resources. 

D
oc

um
en

t I
D

:

Amy J. Cooper
2331 West Lincoln Avenue
Anaheim, California 92801
United States of America

Richard F. O'Connor II
2331 West Lincoln Avenue
Anaheim, California 92801
United States of America
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SUPPLEMENT #2 TO PLAINTIFF JUSTIN S. BECK’S COMPLAINT; DECLARATION OF 
JUSTIN S. BECK IN SUPPORT  

25 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

VERIFICATION OF COMPLAINT SUPPLEMENT & EXHIBITS #2 BY PLAINTIFF 

I, Justin S. Beck, declare the following under penalty of perjury under the laws of the State of 

California. I have personal knowledge of each fact to which I declare. I have personal knowledge of, 

and verify, the authenticity of each exhibit attached hereto. I could and would testify competently as to 

the truth of any matter set forth in this declaration, the foregoing verified supplement to my pleadings, 

and the authenticity of each exhibit attached hereto. 

1. OMITTED EXHIBIT 1 was true and correct copy of the 709 trial transcript dated May 1, 2019. 

I attended this trial, confirm the factual findings of the Court as true, and am readily familiar 

with the contents of the transcript and the evidence the Court reviewed to reach its conclusions.

2. Attached as EXHIBIT 2 is a true and correct copy of a May 8, 2020, “Order Liquidating and 

Awarding Compensatory Sanctions” in U.S. Bankruptcy Court Southern District of Florida. I 

obtained this through opposing counsel in that case by email and am familiar with its contents.

3. Attached as EXHIBIT 3 is a true and correct copy of an “Order Affirming Order of Bankruptcy 

Court” in Case No. 20-61032-CIV-SMITH. I obtained this through opposing counsel in that case 

by email and am readily familiar with its contents.

4. Attached as EXHIBIT 4 is a true and correct copy of an “Order Liquidating and Awarding 

Compensatory Sanctions” in Case No. 18-23750-SMG. I obtained this through opposing counsel 

in that case by email and am readily familiar with its contents.

5. Attached as EXHIBIT 5 is a true and correct copy of an “Order Granting in Part Motion to 

Enforce Preliminary Injunction and Imposing Sanctions” in Case No. 18-23750-SMG, Case No.

18-23751-SMG, and Case No. 18-23752-SMG. I obtained this through opposing counsel in that 

case by email and am readily familiar with its contents.

6. Attached as EXHIBIT 6 is a true and correct copy of an “Order to Show Cause Why Attorney 

Kenneth Catanzarite, Esq.’s Pro Hac Vice Status Should Not Be Revoked” in Case No. 

18-23750-SMG. I obtained this through opposing counsel in that case by email and am 

readily familiar with its contents.

7. Attached as EXHIBIT 7 is a true and correct copy of United States Court of Appeals, Eleventh 

Circuit, No. 21-12766 opinion in “Catanzarite v. GCL, LLC (In re Daymark Realty Advisors,

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 237



 
SUPPLEMENT #2 TO PLAINTIFF JUSTIN S. BECK’S COMPLAINT; DECLARATION OF 
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Inc.) dated March 9, 2022. I obtained this copy through Casetext.com and am readily familiar 

with its contents. 

8. Attached as EXHIBIT 8 is a true and correct copy of public records disclosed to me by The State 

Bar of California’s Office of Chief Trial Counsel on June 14, 2022. I obtained this by email and 

am readily familiar with its contents.

9. Attached as EXHIBIT 9 is a true and correct copy of “FTC Staff Guidance on Active Supervision 

of State Regulatory Boards Controlled by Market Participants” dated “October 2015.” I obtained 

this from the internet on Federal Trade Commission’s Website and a readily familiar with its 

contents. The State Bar of California lacks active state supervision per federal law.

10. Attached as EXHIBIT 10 is a true and correct copy of a letter I received on July 20, 2022, from 

Suzanne Grandt on behalf of Ruben Duran and the Board of Trustees for The State Bar of 

California. I obtained this by email and am readily familiar with its contents.

11. Attached as EXHIBIT 11 is a true and correct copy of a letter I received dated December 15, 

2022, from Ellin Davtyan. I obtained this by email and via postal mail and am readily familiar 

with its contents.

12. Attached as EXHIBIT 12 is a true and correct copy of a letter I received dated December 29, 

2022, from “Public Records Coordinator” on behalf of “Rob Bonta, Attorney General.” I 

obtained this by email and am readily familiar with its contents.

13. Attached as EXHIBIT 13 is a true and correct copy of an email I received from my former 

counsel in this case dated January 13, 2021. I waive privilege on this email to show other conduct 

of Catanzarite and Tice related to “Corzo.” I obtained this by email January 13, 2021 at 10:25 

AM and am readily familiar with its contents.

14. Attached as EXHIBIT 14 is a true and correct copy of a letter I received from Suzanne Grandt 

on behalf of herself, The State Bar of California, Ruben Duran, and Eli David Morgenstern in 

response to a deposition subpoena for The State Bar of California to appear September 9, 2022, 

at its own address. I obtained this by email July 29, 2022, and am readily familiar with its 

contents.
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15. Attached as EXHIBIT 15 is a true and correct copy of an email I received from Laura Mandler 

from Fair Political Practices Commission in response to my inquiries of active state supervision 

over Ruben Duran and The State Bar of California. I obtained this email March 28, 2023 at 4:39 

PM and am readily familiar with its contents.

16. Attached as EXHIBIT 16 is a true and correct copy of California Rules of Professional Conduct 

5.1 “Responsibilities of Managerial and Supervisory Lawyers.” I obtained this from the internet 

on The State Bar of California’s website.

17. Attached as EXHIBIT 17 is a true and correct copy of The State Bar of California’s service of 

process procedures. I obtained this by visiting The State Bar of California lobby.

18. Attached as EXHIBIT 18 is a true and correct copy of the Fourth District, Division Three Court 

of Appeal ruling in G059766 dated July 13, 2022, overturning four Anti-SLAPP orders in this 

case and finding prima facie case for three counts of malicious prosecution. I obtained this from 

Court of Appeal and verify the factual conclusions. I am readily familiar with its contents.

19. Attached as EXHIBIT 19 is a true and correct copy of the Fourth District, Division Three Court 

of Appeal ruling in G058700 dated June 28, 2021, confirming four disqualification orders 

against Catanzarite Law Corporation. I obtained this from Court of Appeal and am readily 

familiar with its contents.

20. I hereby verify the content of my complaint and this supplement as being factual and true.

SIGNED FROM OCEANSIDE, CALIFORNIA 

DATE: May 4, 2023 _______________________________ 

By Justin S. Beck 

Declarant 
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ORDERED in the Southern District of Florida on May 8, 2020. 

Scott M. Grossman, Judge 
United States Bankruptcy Court 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

www.flsb.uscourts.gov 

Inre: 

Daymark Realty Advisors, Inc., et al., 

Debtors. 
_______________ ! 

Chapter 7 

Case No. 18-23750-SMG 
(substantively consolidated) 

ORDER LIQUIDATING AND AWARDING COMPENSATORY SANCTIONS 

This matter came before the Court upon the Order (1) Granting Motion by 

Cottonwood Entities for Protective Order and (2) Imposing Sanctions (the "Sanctions 

Order"),1 the Notice of Filing Affidavit of Attorneys' Fees and Expenses (the 

1 ECF No. 395. 
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"Cottonwood Affidavits"),2 and attorney Kenneth J. Catanzarite, Esq. and the 

Objecting Creditors' Objection3 to the Cottonwood Affidavits. 

In the Sanctions Order, the Court awarded compensatory sanctions to the 

Cottonwood Entities4 under Federal Rule of Civil Procedure 26(g)(3)5 for attorneys' 

fees and expenses they incurred relating to their Expedited Motion for Protective 

Order6 (the ''MPO") with respect to discovery requests served by Mr. Catanzarite in 

violation of Federal Rule of Civil Procedure 26(g)(l)(B). 7 The Court directed the 

Cottonwood Entities to file an affidavit of fees and expenses incurred and provided 

Mr. Catanzarite a deadline to file any objections thereto.8 

The Cottonwood Entities timely filed the Cottonwood Affidavits, requesting 

$18,314.50 in fees and $36.43 in expenses, consisting of $4,350.00 in fees incurred by 

Henry H. Oh, Esq. and Shumener Odson & Oh LLP ("SOOLLP''),9 and $13,964.50 in 

fees incurred and $36.43 in expenses advanced by Jerry M. Markowitz, Esq. and 

2 ECF No. 401. 

• ECF No. 425. 

4 The Cottonwood Entities are Cottonwood Residential, O.P., LP, Cottonwood Capital Property 
Management II, LLC, Cottonwood Capital Management, Inc., and Daniel Shaeffer. 

• Made applicable here by Federal Rules of Bankruptcy Procedure 9014 and 7026. 

• ECF No. 365. 

7 Made applicable here by Federal Rules of Bankruptcy Procedure 9014 and 7026. 

• Sanctions Order, 1!1! 4-5. The Sanctions Order also stated that if an objection was filed, the Court 
would schedule a hearing to resolve the objection. Upon further reflection after review of the 
Cottonwood Affidavits and the Objection, however, the Court determines that a hearing is not 
necessary, as the Court now has everything it needs to address the matter on the papers. See also note 
16, infra. 

9 Mr. Oh is a partner with the law firm of SOOLLP, which serves as co-counsel to the Cottonwood 
Entities in this matter. 

2 
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Markowitz, Ringel, Trusty & Hartog, P.A. ("MRTH"). 10 Both Affidavits properly 

attached detailed time entries. 

Mr. Catanzarite timely objected to the Cottonwood Affidavits, arguing that the 

fees are excessive with respect to both the rates charged by the attorneys, as well as 

the amount of time expended. According to the time entries attached to the 

Cottonwood Affidavits, attorneys with SOOLLP and MRTH collectively worked 33 

hours in connection with filing and prosecuting the MPO, at the following rates: 

$725.00 per hour (Mr. Oh), $625.00 per hour (Mr. Markowitz), and $4 75.00/$490.0011 

per hour (Grace Robson, Esq.). Mr. Catanzarite suggests in his Objection that 

attorneys for the Cottonwood Entities should have spent no more than 3 hours on 

this matter at a rate of no more than $400.00 per hour - for a total of $1,200.00. For 

the reasons that follow, the Court finds no merit in Mr. Catanzarite's suggestion and 

will award most of the requested fees and all of the requested expenses. 

Federal Rule of Civil Procedure 26(g)(3) provides that if a discovery 

certification "violates this rule without substantial justification, the court, on motion 

or on its own, must impose an appropriate sanction on the signer, the party on whose 

behalf the signer was acting, or both. The sanction may include an order to pay the 

reasonable expenses, including attorney's fees, caused by the violation."12 In 

determining a sanctions award, the Court has significant discretion, and "may impose 

10 Mr. Markowitz is a partner with the law firm of MRTH, which is co-counsel to the Cottonwood 
Entities in this matter. 

11 According to the MRTH affidavit and time records, the hourly rate for Ms. Robson increased from 
$4 75 to $490 as of February 1, 2020. 

12 Fed. R. Civ. P. 26(g)(3) (emphasis added). 

3 
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a penalty as light as a censure and as heavy as is justified-a fine that may exceed 

the amount of fees incurred by the opposing party."13 In using that discretion, courts 

must always be mindful of the purpose of the particular sanctions award at issue. 14 

Where, as here, the sanctions are compensatory, the purpose of the sanction is, of 

course, to compensate the aggrieved party "for the attorneys['] fees and expenses 

unnecessarily incurred as a result of the sanctioned party's conduct."15 

As noted in Mr. Catanzarite's Objection, "[i]n evaluating a claim for attorney's 

fees, the Court, itself being an expert on this subject, may consider its own knowledge 

and experience concerning reasonable and proper fees and may form an independent 

judgment."16 Based on that knowledge and experience, the Court determines that 

"[t]he aggrieved party ... is entitled to hire whichever counsel it chooses and to pay 

the rates charged by that counsel" in order to represent its interests.17 Thus, in order 

to compensate the aggrieved party, "the fee award must be based on evidence of the 

actual fees and costs incurred by that party. If the attorney's fees awarded are not 

based on evidence of the actual fees incurred and instead are based on reasonable 

fees, the aggrieved party will not be made whole."18 

"In re Rimsat, Ltd., 229 B.R. 914, 921 (Bankr. N.D. Ind. 1998) (internal citation and quotation marks 
omitted), aff'd, 230 B.R. 362 (N.D. Ind. 1999), aff'd, 212 F.3d 1039 (7th Cir. 2000). 

•• Id. 

•• Id. 
16 In re TLFO, LLC, 571 B.R. 880, 887 n.4 (Bankr. S.D. Fla. 2017) (internal quotation and citation 
marks omitted). 

11 Id. at 887. 

••Id. 
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In order to make the Cottonwood Entities substantially whole, it is therefore 

appropriate to award most of the attorneys' fees and expenses incurred in connection 

with filing and prosecuting the MPO. After all, the Cottonwood Entities were entitled 

to hire counsel of their choice and are obligated to pay the actual amounts billed to 

them by both SOOLLP and MRTH. If the Court were to limit its award to what Mr. 

Catanzarite contends to be "reasonable" attorneys' fees, the sanctions award would 

cease to be compensatory in nature. 

That being said, the Court agrees with Mr. Catanzarite in part, that certain 

time entries reflect fees that do not appear to have been billed in connection with 

filing and prosecuting the MPO. Further, certain entries lack sufficient detail to 

enable the Court to determine whether they relate to the MPO, and certain others 

contain multiple tasks, some of which do not appear related to the MPO. Thus, the 

Court is unable to determine which portion of time of these "lumped" entries may be 

attributable to the MPO. Accordingly, the following time entries will not be included 

in the compensatory sanctions award: 

Date Attorn= Descrintion Hours Rate Amount 
1/6/2020 JMM Emails re2:ardimr discoverv. 0.2 ffi625.OO $126.00 
1/7/2020 JMM Emails ree-ardimr discoverv. 0.2 ffi626.OO m125.oo 
1/10/2020 JMM Emails rei,ardini, discovery. 0.3 $625.00 ~125.0019 

1/14/2020 JMM Review emails rel!'ardini! discoverv 0,3 $625.00 $187.60 
1/29/2020 JMM Review motion for protective order 0.5 $625.00 $312.5020 

and related drafts; notice of appeal; 
conference with A. Hartlev 

19 Although 0.3 hours at $625.00 per hour, which totals $187.50, is shown on the MRTH time records, 
the total listed in the "Amount" column was $125.00. 

2
0 Because this entry shows multiple tasks - some of which do not pertain to the MPO - without a 

breakdown of the specific tasks, the Court is unable to determine the amount of time allocable to each 
task and must disallow all of the fees for this entry. 

5 
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1/30/2020 GER Communications regarding appeal 0.5 $475.00 $237.5021 

by Catanzarite of sanctions; 
hearing on motion for protective 
order. 

1/31/2020 JMM Numerous emails regarding 1.1 $625.00 $687.5022 

Catanzarite; review subpoenas and 
trustee's motion; research 
regarding Catanzarite's 
susnension. 

2/2/2020 JMM Emails regarding Catanzarite's bar 0.4 $625.00 $250.00 
admissions; research regarding 
same 

2/3/2020 GER Continue preparation for hearing; 1.5 $490.00 $735.0023 

review communications regarding 
depositions, motion for order to 
show cause 

2/3/2020 JMM Review emails and pleadinirs 0.3 $625.00 Sl87.50 
2/7/2020 JMM Emails re.,arding- discoverv 0.2 M25.00 S125.00 
TOTAL $3,097.50 

The Court finds that the remainder of the time entries are appropriately related to 

the MPO and are not duplicative. Accordingly, pursuant to Rule 26(g)(3) and the 

Sanctions Order, the Court awards the Cottonwood Parties $15,217.00 in attorneys' 

fees and $36.43 in costs, as compensatory sanctions against Kenneth J. Catanzarite 

for serving discovery requests in violation of Federal Rule of Civil Procedure 

26(g)(l)(B). 

,1 Id. 

22 ld. 

''Id. 

6 
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For the reasons in the discussed in detail above and in accordance with the 

Court's Sanctions Order, it is therefore 

ORDERED that: 

1. The Cottonwood Entities are awarded $15,253.43 as compensatory 

sanctions, consisting of $15,217.00 in attorneys' fees and $36.43 in costs incurred in 

filing and prosecuting the MPO. 

2. Mr. Catanzarite must pay $15,253.43 to the Cottonwood Entities within 

fourteen days of the entry of this Order. 

### 

Copies furnished to: 

All interested parties 

7 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF FLORIDA 

CASE NO. 20-61032-CIV-SMITH 

KENNETH J. CATANZARITE, 

Appellant, 
vs. 

TODD A. MIKLES, et al., 

Appellees. 

------------'/ 

ORDER AFFIRMING ORDER OF BANKRUPTCY COURT 

This is an appeal from an order entered by the Bankruptcy Court awarding compensatory 

sanctions against Appellant and to Appellees and the Chapter 7 Bankruptcy Trustee {"Trustee") 

for Appellant's violation of a preliminary injunction entered by the Bankruptcy Court. Appellant 

has appealed the Bankruptcy Court's May 8, 2020 Order Liquidating and Awarding Compensatory 

Sanctions ("Liquidating Order"). Prior to entry of the Liquidating Order the Bankruptcy Court 

had entered its Order Granting in Part Motion to Enforce Preliminary Injunction and Imposing 

Sanctions ("Sanctions Order"). In the Sanctions Order, the Bankruptcy Court awarded Appellees 

compensatory sanctions, to be paid by Appellant, for attorneys' fees and expenses incurred in 

connection with another lawsuit, because the Bankruptcy Court found that Appellant had violated 

a preliminary injunction issued by the Bankruptcy Court. 

I. BACKGROUND 

This appeal arises out of the consolidated Chapter 7 proceedings of debtors, Daymark 

Realty Advisors, Inc., Daymark Properties Realty, Inc., and Daymark Residential Management, 

Inc. ("Daymark Bankruptcy"). On July 31, 2019, Appellees filed an adversary proceeding seeking 

injunctive relief {"Adversary Action") against Richard Carlson, Milton 0. Brown, Tyrone 
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Wynfield, Dennis Dierenfield, William B. Gilmer, NNN 1600 Barberry Lane 8, LLC, NNN 1600 

Barberry Lane 9, LLC, NNN Plantations at Haywood 1, LLC, NNN Plantations at Haywood 2, 

LLC, NNN Plantations at Haywood 13, LLC, and NNN Plantations at Haywood 23, LLC 

("Carlson Defendants"). The Adversary Complaint sought to enjoin the Carlson Defendants' 

pending and threatened state court actions against Appellees, brought by their shared attorney, 

Appellant, Kenneth Catanzarite. The injunction was sought to maintain the status quo while the 

Bankruptcy Court decided whether to approve a settlement agreement between Appellees and the 

Chapter 7 Trustee (the "Settlement Agreement"). An essential term of the Settlement Agreement 

requires the Trustee in the Daymark Bankruptcy to obtain a bar order concerning potential causes 

of action by any and all conceivable parties against, among others, the Appellees. 

On July 31, 2019, Appellees filed their first Motion for Temporary Restraining Order and 

Preliminary Injunction in the Adversary Action. On August 27, 2019, the Bankruptcy Court 

granted the Motion for Preliminary Injunction and ordered: 

Plaintiffs are hereby granted a preliminary injunction for a period of sixty ( 60) days 
effective as of the Hearing, enjoining continuation of the Subject Lawsuits or the 
commencement of any further actions under same or similar facts or circumstances 
to the Subject Lawsuits, by these Defendants. 

("Preliminary Injunction") (First Prelim. Inj. Order [DE 5-6] at 41. 1) On October 18, 2019, 

Appellees filed their Motion to Extend the Preliminary Restraining Order. On October 23, 2019, 

the Bankruptcy Court granted the extension, stating: 

The preliminary injunction is extended for an additional period through and 
including December 11, 2019, effective as of the Hearing, enjoining continued 

1 Appellant has designated as the record on appeal over 19,000 pages of documents and neither 
party has cited to the record as filed in this case, making it extremely difficult to fmd any particular 
document. The Court will cite to the docket entry number containing the cited portion of the record 
and the page number of the docket entry, not the internal page number of the individual document 
cited. 

2 
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prosecution of the Subject Lawsuits or the commencement of any further actions 
under same or similar facts or circumstances to the subject lawsuits by these 
Defendants. 

(Second Prelim. Inj. Order [DE 5-7] at 1300.) This order was in effect on November 7, 2019, 

when Appellant allegedly violated the preliminary injunction. On November 8, 2019, Appellees 

filed a second Motion to Extend the Preliminary Restraining Order, which the Bankruptcy Court 

granted by extending the preliminary injunction through February 28, 2020. 

On November 19, 2019, Appellees file their Motion to Enforce the Preliminary Injunction 

and for Sanctions against the Carlson Defendants' counsel, Appellant, Kenneth Catanzarite 

("Sanctions Motion"). The Sanctions Motion alleged that on November 7, 2019, Appellant 

Catanzarite filed a complaint in the Superior Court of California, San Diego County (the "Henkin

Looper Case"), on behalf of Edward Henkin, Jonmar Partnership, Katherine Looper, Pat 

McRoberts, Chicago Houston Partners, LLC, William E. Bump, Thomas F. Scheidt, Ellen B. 

Friedman, Lawrence F. Leventon, and Paul L. Cohen (the "Henkin-Looper Parties") against 

Appellees Mikles and GCL, LLC, and against Global Lending Resources, LLC and Does 1-100. 

In connection with the newly filed case in San Diego County, Catanzarite filed a /is pendens. 

On December 5, 2019, the Bankruptcy Court held a hearing at which it heard argument on 

the Sanctions Motion. At the hearing, the Bankruptcy Court heard from the Appellees and 

Appellant. The Court also heard from the Trustee on whether Appellant's actions violated the stay 

or otherwise were an attempt to exercise control over property of the estate. Appellant had an 

opportunity to respond to the Trustee's arguments. 

On January 15, 2020, the Bankruptcy Court entered its Order Granting in Part Motion to 

Enforce Preliminary Injunction and Imposing Sanctions ("Sanctions Order"), in which the 

Bankruptcy Court found that Catanzarite had violated the Injunction by filing the Henkin-Looper 

3 
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Case and the associated !is pendens. The Bankruptcy Court concluded that the filing of the 

Henkin-Looper Case constituted "the commencement of [ ] further actions under same or similar 

facts or circumstances to the subject lawsuits by these Defendants" because the Henkin-Looper 

Case was based on the same interests as existing enjoined lawsuits and arose from a common 

nucleus of facts as existing enjoined lawsuits. Relying on Federal Rule of Civil Procedure 

65(d)(2), which provides that an injunction or restraining order binds not only the parties named 

in the order, but also the parties' officers, agents, servants, employees, and attorneys and any other 

persons who are in active concert or participation with the named parties or their officers, agents, 

servants, employees, and attorneys, the Bankruptcy Court found that Catanzanite was the attorney 

for some of the parties specifically enjoined and also for the Henkin-Looper Parties. Thus, 

Catanzanite was prohibited from engaging in conduct in which the specifically enjoined parties 

could not participate. Noting that it had the power to issue sanctions for civil contempt pursuant 

to both its inherent power and § 105 of the Bankruptcy Code, the Bankruptcy Court found that 

Appellees and the Trustee were entitled to compensatory sanctions for any actual attorneys' fees 

and expenses incurred in connection with the filing of the Henkin-Looper Case, including the fees 

and expenses incurred in responding to the Henkin-Looper Complaint and in prosecuting the 

Motion to Enforce the Preliminary Injunction and for Sanctions. 

On January 30, 2020, Catanzanite appealed the Bankruptcy Court's Sanctions Order. That 

appeal was dismissed on July 6, 2020, after the district court found that it was premised on a non

final sanctions order. Subsequently, the Bankruptcy Court issued an order liquidating the sanctions 

order (the "Liquidation Order"). The appeal of the Liquidation Order is the instant appeal. The 

Liquidation Order awarded monetary compensatory damages to Appellees and the Trustee and 

ordered Catanzanite to pay the damages within fourteen days of entry of the Liquidation Order. 

4 
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Catanzanite filed the instant appeal on May 26, 2020. His Notice of Appeal [DE l] states that he 

is appealing the Order Liquidating and Awarding Compensatory Sanctions entered by the 

Bankruptcy Court on May 8, 2020. 

II. Standard of Review 

A bankruptcy court's conclusions oflaw are reviewed de nova and the bankruptcy court's 

factual findings are reviewed for clear error. In re Coady, 588 F.3d 1312, 1315 (11th Cir. 2009). 

"A factual finding is not clearly erroneous unless, after reviewing all of the evidence, [a reviewing 

court is] left with 'a definite and firm conviction that a mistake has been committed."' In re 

Daughtrey, 896 F.3d 1255, 1273 (11th Cir. 2018) (citations omitted). A decision to award 

sanctions is reviewed for abuse of discretion. Chambers v. NASCO, Inc., 501 U.S. 32, 55 (1991). 

"A bankruptcy court abuses its discretion when it either misapplies the law or bases its decision 

on factual findings that are clearly erroneous." Daughtrey, 896 F.3d at 1274. 

III. DISCUSSION 

Appellant raises eight issues on appeal: 

I. Whether the Bankruptcy Court erred when it enforced a temporary restraining order and 
imposed sanctions. 

2. Whether the Bankruptcy Court erred when it imposed sanctions against Appellant and 
certain real parties in interest without acquiring personal jurisdiction over the real parties in 
interest. 

3. Whether the Bankruptcy Court erred when it granted the injunction without considering 
the imposition of a bond. 

4. Whether the Bankruptcy Court erred when it awarded the Chapter 7 Trustee fees. 

5. Whether the Bankruptcy Court erred when it awarded attorneys' fees sanction to the 
Chapter 7 Trustee. 
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6. Whether the Bankruptcy Court erred when it awarded attorneys' fees to the Appellees 
in the absence of sufficient record substantiating the reasonableness of the hours billed and rates 
charged. 

7. Whether the Bankruptcy Court erred when it awarded attorneys' fees to the Chapter 7 
Trustee in the absence of sufficient record substantiating the reasonableness of the hours billed 
and rates charged. 

8. Whether the Bankruptcy Court erred when it awarded attorneys' fees to Appellees that 
are excessive, unreasonable, and unconscionable. 

First, the Court notes that a couple of the issues raised by Appellant are not properly before 

the Court. Appellant's issue number three is not properly before the Court because whether the 

Bankruptcy Court should have required a bond when it issued the Preliminary Injunction is not an 

issue that arose in the Sanctions Order or Liquidating Order. Appellant should have raised it in an 

appeal of the injunction. Thus, the Court will not address this issue. The Court also notes that 

issue number two is not properly before the Court because Appellant never raised the issue of 

personal jurisdiction below. Further, neither the Sanctions Order nor Liquidating Order found that 

anyone other than Appellant had violated the Preliminary Injunction and the sanctions were 

imposed against Appellant. Additionally, the record does not indicate that Appellant or his counsel 

are appearing on behalf of these "real parties in interest" and, thus, neither Appellant nor his 

counsel can assert arguments on their behalf. Consequently, the Court will also not address these 

issues. 

Second, a review of Appellant's issues demonstrates that there are really only three issues 

on appeal: (1) whether the Bankruptcy Court erred when it entered the Sanctions Order by finding 

Appellant had violated the Preliminary Injunction, (2) whether the Bankruptcy Court erred in the 

amount of attorney's fees awarded to Appellees in the Liquidation Order; and (3) whether the 
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Bankruptcy Court erred in awarding attorneys' fees, and the amount of the fees awarded, to the 

Chapter 7 Trustee. 

A. Violation of the Preliminary Injunction 

The Bankruptcy Court found that Appellant, as the attorney for the enjoined Carlson 

Defendants, was prohibited, under Federal Rule of Civil Procedure 65( d)(2)(B), from engaging in 

conduct in which the Carlson Defendants could not engage. Thus, the Bankruptcy Court found 

that Appellant's filing of the Henkin-Looper Case and the associated !is pendens violated the 

Bankruptcy Court's second preliminary injunction order. As a result, the Bankruptcy Court 

imposed civil contempt sanctions against Appellant pursuant to its inherent powers and § 105 of 

the Bankruptcy Code. Appellant argues that this was error because he was not acting on behalf of 

the Carlson Defendants when he filed the Henkin-Looper Case. 

Federal Rule of Civil Procedure 65(d)(2), titled "Persons Bound," states that every 

injunction "binds only the following who receive actual notice of it ... : (A) the parties; (B) the 

parties' officers, agents, servants, employees, and attorneys; and (C) other persons who are in 

concert or active participation with anyone described in Rule 65(d)(2)(A) or (B)." Thus, under 

the plain language of Rule 65( d)(2)(B), Appellant, as the attorney for the enjoined Carlson 

Defendants, was bound by the Preliminary Injunction. 

Appellant argues that, while he could not pursue enjoined conduct on behalf of the Carlson 

Defendants, he could pursue similar conduct on behalf of other clients. However, the language of 

Rule 65( d)(2)(B) is clear that Appellant, as the attorney of the Carlson Defendants, is also bound 

by the terms of the injunction. Moreover, the Bankruptcy Court found that the Henkin-Looper 

Parties and the Carlson Defendants were in active participation with each other through Appellant. 

Thus, even if Appellant was not acting directly on behalf of the Carlson Defendants, he was bound 
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by the Preliminary Injunction, under Rule 65(d)(2)(C), because his filing of the Henkin-Looper 

Case and the associated lis pendens was done in concert or active participation with the Carlson 

Defendauts aud the Henkin-Looper Parties. 

Appellaut takes issue with the Bankruptcy Court's finding that he was acting in concert 

with the Carlson Defendants and the Henkiu-Looper Parties. However, we review the factual 

findings of the Bankruptcy Court for clear error. Based on the record, this Court does not have a 

definite aud firm conviction that a mistake has been committed. While Appellaut argues that the 

enjoined proceedings differ from the Henkin-Looper Case, the Bankruptcy Court did not find that 

the proceedings were the same; it found that the enjoined lawsuits and the Henkin-Looper Case 

were based on similar ownership interests aud the same or similar facts or circumstances. The 

Bankruptcy Court did not find that the Carlson Defendants aud the Henkin-Looper Parties had an 

identity of interest nor did it find that the enjoined lawsuits aud the Henkin-Looper Case sought 

the same relief. 

Finally, Appellaut argues that the Bankruptcy Court's aualysis is flawed because it would 

allow the Henkin-Looper Parties to file the Henkin-Looper Case through different counsel. But 

that is exactly why the Bankruptcy Court found that Appellant violated the Preliminary Injunction. 

The Appellaut is the one against whom the injunction applied; in the Sauction Order, the 

Bankruptcy Court only enjoined the Henkin-Looper Parties, aud the prosecution of the Henkin

Looper Case, because they acted through Appellaut2 and in concert with the Carlson Defendants. 

2 Appellant also seems to argue that the Bankruptcy Court erred iu fmding the injunction applied 
to the Henkin-Looper Parties because the Henkin-Looper Parties were not properly before the 
Bankruptcy Court. However, the Bankruptcy Court did not find that the injunction applied to the 
Henkin-Looper Parties under all circumstauces; instead it found that the filing of the Henkin
Looper Case and the associated lis pendens violated the injunction because it was done through 
Appellant, against whom the injunction did apply pursuaut to Rule 65(d)(2). 
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Consequently, the Court finds that the Bankruptcy Court did not err in imposing sanctions against 

Appellant. 

B. The Amount of Sanctions Awarded to Appellees 

The Liquidating Order awarded Appellees $49,020.50 in compensatory sanctions for the 

attorneys' fees and expenses that Appellees incurred in connection with responding to the Henkin

Looper Complaint and filing and prosecuting the Motion to Enforce the Preliminary Injunction 

and for Sanctions in the Bankruptcy Court. Appellant argues that the Bankruptcy Court erred in 

awarding these sanctions because the affidavits submitted in support of the amount of sanctions 

do not show that the fees were actually billed to Appellees. Appellant also argues that the amount 

of time billed by Appellees counsel was unreasonable and the Bankruptcy Court did not apply the 

lodestar method in determining the fees. 

First, the Court notes that Appellant did not timely object to Appellees' affidavits related 

to the fees incurred and he did not seek an extension of time in which to object. Therefore, when 

the Bankruptcy Court considered the fee affidavits, it did not consider Appellant's untimely 

objections. Appellant's failure to object to the fee affidavit and his conclusory and vague 

challenges to the reasonableness of the fees in his initial brief are fatal to his argument. See Barash 

v. Kates, 585 F. Supp. 2d 1368, 1375 (S.D. Fla. 2008) (stating "in the attorney's fees context, 

failing to object is generally deemed fatal."). Further, as a general rule, an appellate court does 

not consider an issue raised for the first time on appeal. Finnegan v. Comm 'r of Internal Revenue, 

926 F.3d 1261, 1271 (11th Cir. 2019). Appellant had an opportunity to challenge the 

reasonableness of the fees sought by Appellees in the Bankruptcy Court and failed to do so in a 

timely manner. 
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Second, the Court finds that the Bankruptcy Court did not abuse its discretion in awarding 

Appellees $49,020.50 in compensatory sanctions. The Bankruptcy Court stated that it "carefully 

reviewed the Affidavits and time records" submitted by Appellees and found the fees were 

"properly incurred in connection with responding to the Henkin-Looper Complaint and in 

prosecuting the [Motion to Enforce the Injunction], and are not excessive." Appellant has not 

shown that the Bankruptcy Court misapplied the law or based its decision on factual findings that 

are clearly erroneous. While Appellant argues that the Bankruptcy Court failed to utilize the 

lodestar approach to determine the amount of fees to award, a court imposing sanctions for civil 

contempt does not have to utilize the lodestar method in determining the amount of attorneys' fees. 

See Nat'! Union Fire Ins. Co. of Pittsburgh, Pa. v. Olympia Holding Corp., 140 F. App'x 860,864 

n. l (11th Cir. 2005) (stating"[ s ]anctions for civil contempt are not equivalent with typical payment 

of attorneys' fees, and civil contempt sanctions do not require the use of the lodestar method.") 

Thus, given the broad discretion courts have in fashioning contempt sanctions, see F. T. C. v. 

Leshin, 618 F.3d 1221, 1237 (!Ith Cir. 2010), the Bankruptcy Court did not abuse its discretion 

in awarding Appellees $49,020.50 in compensatory sanctions. 

C. The Attorneys' Fees Awarded to the Trustee 

In the Sanctions Order, the Bankruptcy Court awarded the Trustee attorneys' fees as part 

of the sanction against Appellant. The Bankruptcy Court noted: 

Although Trustee Paiva is not a party to this particular adversary proceeding, in 
light of the pending settlement motion in the main bankruptcy case and the intent 
of the injunctive relief in this adversary proceeding - to maintain the status quo 
pending the hearing to consider approval of that settlement - the Court finds it 
appropriate to compensate the bankruptcy estate, in addition to the [ Appellees) for 
any attorneys' fees and expenses incurred in connection with this matter. 

10 
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(Sanctions Order at 13 n.15.) Appellant argues that the Bankruptcy Court erred in awarding 

attorneys' fees to the Trustee, who was not a party to the underlying Adversary Action and did not 

seek to enforce the Preliminary Injunction, which was issued in the Adversary Action. The Trustee 

is also not a party to this appeal and has not filed an answer brief. 

While Appellant argues that his due process rights were violated because he lacked notice 

and an opportunity to be heard on the Trustee's right to fees, Appellant seems to ignore that the 

fees were awarded to the Trustee as part of the contempt sanction. Appellant had notice of the 

Motion to Enforce the Preliminary Injunction and for Sanctions and had an opportunity to respond 

in writing and at the hearing on the Motion to Enforce the Preliminary Injunction and for Sanctions. 

At the hearing, the Bankruptcy Court heard from the Trustee's counsel on whether Appellant's 

actions violated the stay or otherwise were an attempt to exercise control over property of the 

estate. At the hearing, Appellant had an opportunity to respond to the Trustee's arguments. Thus, 

Appellant was on notice that the Bankruptcy Court was also considering whether and how 

Appellant's actions may have affected the Trustee and the estate and whether that should give rise 

to sanctions. Further, after the Trustee submitted his fee affidavit and accompanying records, 

Appellant had an opportunity to file objections but failed to timely do so. Thus, Appellant had an 

opportunity to be heard on the issue. As noted above, a court has broad discretion in fashioning 

contempt sanctions. Thus, the Court finds that the Bankruptcy Court did not err in awarding the 

Trustee attorneys' fees as part of the sanctions against Appellant. 

Appellant also challenges the amount of attorneys' fees awarded to the Trustee. However, 

for the same reason that the amount awarded to Appellees was not an abuse of discretion, the 

$11,639.25 awarded to the Trustee was not an abuse of discretion. Further, it is clear that the 

Bankruptcy Court carefully reviewed the submissions from the Trustee because it awarded only 
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50% of the fees billed for certain items because the record was not clear if the items related to the 

main case or the Adversary Action out of which the contempt arose. 

Accordingly, the Bankruptcy Court's Sanctions Order and Liquidation Order are 

AFFIRMED. 

DONE AND ORDERED in Fort Lauderdale, Florida, this 28th day of July, 2021. 

cc: All counsel of record 

12 

RODNEY SMITH 
UNITED STATES DISTRICT JUDGE 
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ORDERED in the Southern District of Florida on May 8, 2020. 

Scott M. Grossman, Judge 
United States Bankruptcy Court 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

www.flsb.uscourts.gov 

Inre: 

Daymark Realty Advisors, Inc., et al., 

Debtors. ______________ ,/ 
Todd A. Mikles, et al., 

Plaintiffs, 
v. 

Richard Carlson, et al., 

Defendants. _______________ ,/ 

Chapter 7 

Case No. 18-23750-SMG 
(substantively consolidated) 

Adv. No. 19-1291-SMG 

ORDER LIQUIDATING AND AWARDING COMPENSATORY SANCTIONS 

This matter came before the Court upon the Order Granting in Part Motion to 

Enforce Preliminary Injunction and Imposing Sanctions (the "Sanctions Order''),1 the 

1 ECF No. 112. 
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Plaintiff's Affidavit of Fees Sought as Compensatory Sanctions and Notice of Filing •. 
Bill of Particulars (the ''Mikles Affidavits")2 filed by the Mikles Plaintiffs,3 the Notice 

of Filing Affidavit of Attorney's Fees and Costs Incurred by Chapter 7 Trustee Chad 

S. Paiva (the "Trustee's Affidavit"),4 the Notice of Late Filing of Paper Pursuant to 

Local Rule 5005-l(F)(2) (the "Notice of Late Filing''),5 with an attached Objection to 

the Affidavits, filed by Attorney Kenneth J. Catanzarite, and the Response to Notice 

of Late Filing and Untimely Filed Joint Objections to Affidavits6 filed by the Mikles 

Plaintiffs. 

In the Sanctions Order, the Court awarded compensatory sanctions to the 

Mikles Plaintiffs and to Chapter 7 Trustee Chad S. Paiva (the 'Trustee"), to be paid 

by Mr. Catanzarite, for attorneys' fees and expenses incurred in connection with 

responding to the Henkin-Looper Complaint7 and filing and prosecuting the Motion 

to Enforce the Preliminary Injunction and for Sanctions (the "MTE").8 The Court 

2 ECF No. 118. The Mikles Affidavits consist of affidavits from attorneys Adam T. Kent, Robert K. 
Sparks, and Thomas M. Messana and his firm Messana P.A .. 
8 The Mikles Plaintiffs are Todd Mikles; Etienne Locoh; Sovereign Capital Management Group, Inc.; 
Sovereign Strategic Mortgage Fund, LLC; Infinity Urban Century, LLC; and GCL, LLC. 
4 ECF No. 128. The Trustee's Affidavit was filed timely pursuant to the Court's Order Granting Motion 
to Extend Time (ECF No. 166). 

• ECF No. 146. 

• ECF No. 155. 

7 In violation of the preliminary injunction issued in this adversary proceeding, Mr. Catanzarite filed 
a Complaint in the Superior Court of California, San Diego County, on behalf of Edward Henkin, 
Jonmar Partnership, Katherine Looper, Pat McRoberts, Chicago Houston Partners, LLC, William E. 
Bump, Thomas F. Scheidt, Ellen B. Friedman, Lawrence F. Leventon, and Paul L. Cohen against Mr. 
Mikles, GCL, LLC, Global Lending Resources, LLC, and Does 1-100. See Case No. 37-2019-00059373 
(the "Henkin-Looper Complaint"). 

8 ECFNo. 95. 
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directed the Mikles Plaintiffs and the Trustee to file, within fourteen days of entry of 

the Sanctions Order, affidavits of their fees and expenses, and provided Mr. 

Catanzarite a deadline to object to the affidavits.9 

The Court entered the Sanctions Order on January 15, 2020. 10 The Mikles 

Plaintiffs timely filed the Mikles Affidavits on January 29, 2020.11 The Trustee 

properly and timely moved for an extension of time to file his affidavit, 12 which the 

Court granted.13 The Trustee then timely filed his Affidavit on February 5, 2020.14 

Mr. Catanzarite, however, failed to timely object to either affidavit.15 He also failed 

to timely move for an extension of time to object. Instead, on February 25, 2020, Mr. 

Catanzarite filed his Notice of Late Filing, to which he attached his Objection.16 His 

Notice of Late Filing cited Local Rule 5005-l(F)(2)17 and offered a variety of excuses 

for missing the deadline, none of which rise to the level of excusable neglect. Mr. 

'Sanctions Order, ,i,r 9-10. 

10 Although Mr. Catanzarite has appealed the Sanctions Order to the District Court, this Court retains 
jurisdiction to liquidate the amount of the sanctions as the amount of sanctions is not an issue on 
appeal. "The filing of a proper notice of appeal is an event of jurisdictional significance-it confers 
jurisdiction on the appellate court and divests the trial court of its control over those aspects of the case 
involved in the appeal." In re Walker, 515 F.3d 1204, 1211 (11th Cir.2008) (emphasis added) (citation 
omitted); see also, In re Barnwell Cty. Hosp., 491 B.R. 408, 413 (Bankr. D.S.C. 2013) (noting that an 
appeal does not divest a lower court of jurisdiction over issues not involved in the appeal). 
11 ECF No. 118. 

12ECFNo.117. 

1s ECF No. 166. 

14 ECF No. 128. 

1
• The Sanctions Order required objections to be filed within 7 days after the filing of the affidavits. 

Sanctions Order, ,r 10. 

1s ECF No. 146. 

17 As noted by the Court at the hearing in this matter on March 5, 2020, Local Rule 5005-l(F)(2) 
governs submission of papers in matters already set for hearing and has absolutely no applicability to 
a deadline to file an objection set by a court order. 
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Catanzarite's Objection is therefore untimely, and - as the Court explained at a 

hearing on March 5, 2020 - will not be considered. 

Even though the Court is not considering Mr. Catanzarite's Objection, the 

Court has carefully reviewed the Affidavits and time records submitted by the Mikles 

Plaintiffs and the Trustee. The Court finds the Mikles Plaintiffs' attorneys' fees of 

$49,020.5018 were properly incurred in connection with responding to the Henkin

Looper Complaint and filing and prosecuting the MTE, and are not excessive. The 

Court will therefore award $49,020.50 to the Mikles Plaintiffs as compensatory 

sanctions. 

As to the Trustee, certain time entries include time for both main case issues 

as well as the pertinent issues in this adversary proceeding. 19 The Court does not 

fault the Trustee's counsel for failing to separate these time entries. At the time, the 

Trustee could not have known that the Court was going to award him fees in 

connection with the Henkin-Looper Complaint and the MTE. Nevertheless, because 

the Court is unable to determine which portion of the following entries may be 

" This amount included an estimated 10 hours of work on preparing and filing the Mikles Affidavits. 
Noting that Mr. Catanzarite failed to timely object to these fees, the Court finds this fee estimate to 
be reasonable considering the detailed nature of the Mikles Affidavits. 
19 The Trustee is not a party to this adversary proceeding. But in light of the pending settlement motion 
in the main bankruptcy case and the intent of the injunctive relief in this adversary proceeding - to 
maintain the status quo pending the hearing to consider approval of that settlement - the Court found 
it appropriate to compensate the bankruptcy estate, in addition to the Mikles Plaintiffs, for any 
attorneys' fees and expenses incurred in connection with this matter. Sanctions Order at 12, n. 15. 
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attributable to the Henkin-Looper Complaint and the MTE, the Court will exercise 

its discretion and award only 50% of the fees billed for the following time entries: 

12/03119 CBH Preparation of hearing notebook for status conference on 1216/19; 
schedule E. Jacobs for courlcall appearance; review of hearing in 
Mikles case; update notebook. 

12105/19 BPG Preparation for and attendance at hearings on Order Setting Status 
Conference on Order Taking Motion to Establish Procedures Under 
Advisement, Setting Deadlines, and Postponing Hearing on Motion to 
Approve Settlement and Motion to Enforce Preliminary Injunction and 
for Sanctions and (2.0); Interoffice conferences with E. Jacobs, J, 
Delgado and Trustee re :preparation for hearings In connection with 
Motion to Approve Settlement Motion and Establishing Notice 
Procedures and Motion to Enforce Preliminary Injunction and for 

1.30 195.00 253.50 

Sanctions (.5). 2,50 525.00 1,312.50 

031fGene.-al Litigation 

12111/19 JAD Attended Status Conference and hearing on injunction violation. 

Date Lawyer Work Oescrfption 

001/ Asset Analyais and Recovery 

12/04/19· EJ 

12f05/19 EJ 

Attention to me in preparation for hearing on 
status conference and injunction motion (.71, 

Prepare for and participate 1n hearing on .status conference and 
unctions for Violating 1n]unct1on (2.6), Post hearing analy.sis call 
wfih Barry Gruher (. 3). 

005/Case Administration 

1.10 265,00 291.50 

Time Rate Value 

0.10 426,00 297.60 

2.90 425,00 1,232.50 

The remainder of the Trustee's counsel's time entries, however, are appropriately 

related to the Henkin-Looper Complaint and the MTE, and are not duplicative. 

Accordingly, and pursuant to the Sanctions Order, the Court will award the Trustee 

$11,639.25 in attorneys' fees as compensatory sanctions. 

Therefore, for the reasons discussed in detail above and in accordance with the 

Sanctions Order, it is 

ORDERED that: 

1. The Mikles Plaintiffs are awarded $49,020.50 as compensatory 

sanctions for attorneys' fees incurred in connection with the Henkin-Looper 

Complaint and filing and prosecuting the MTE. 
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2. The Trustee is awarded $11,639.25 as compensatory sanctions for 

attorneys' fees incurred in connection with the Henkin-Looper Complaint and the 

MTE. 

3. Mr. Catanzarite must pay $49,020.50 to the Mikles Plaintiffs within 

fourteen days of the entry of this Order. 

4. Mr. Catanzarite must pay $11,639.25 to the Trustee within fourteen 

days of the entry of this Order 

Copies furnished to: 

All interested parties 

### 
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ORDERED in the Southern District of Florida on January 15, 2020. 

Scott M. Grossman, Judge 
United States Bankruptcy Court 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

www.flsb.uscourts.gov 

In re: 

Daymark Realty Advisors Inc., 
Daymark Properties Realty, Inc., 
Daymark Residential Management Inc., 

Debtor(s). 
________________ ! 

Todd A. Mikles, et al., 
Plaintiff(s), 

V. 

Richard Carlson, et al., 
---"'D'-"e"'fe .. n,..d..,a,.,n,,,t(,gs}1..,,, _________ / 

Chapter 7 

Case No. 18-23750-SMG 
Case No. 18-23751-SMG 
Case No. 18-23752-SMG 
(substantively consolidated) 

Adv. No.: 19-1291-SMG 

ORDER GRANTING IN PART MOTION TO ENFORCE 
PRELIMINARY INJUNCTION AND IMPOSING SANCTIONS 

This matter came before the Court for a hearing on December 5, 2019 (the 

"Hearing"), upon the Motion to Enforce the Preliminary Injunction and for Sanctions 

against Defendants' Counsel (ECF No. 95) filed by the Plaintiffs (the "Mikles 
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Plaintiffs").1 The Court has considered the Motion, the judicially noticed court 

filings,2 the Declaration of Todd Mikles (ECF No. 97) filed in support of the Motion, 

the Response (ECF No. 107)-including the Declaration and Exhibits attached 

thereto-filed by attorney Kenneth J. Catanzarite,3 counsel for the Defendants (the 

"Carlson Defendants"), 4 and the arguments made at the Hearing by counsel for the 

Mikles Plaintiffs and by Mr. Catanzarite on behalf of himself. For the reasons that 

follow, the Court grants the Motion in part, and awards compensatory sanctions 

against Mr. Catanzarite6 and in favor of the Mikles Plaintiffs and Chapter 7 Trustee 

Chad S. Paiva. 

PROCEDURAL BACKGROUND 

I. The Daymark Bankruptcy 

On November 4, 2018, Daymark Realty Advisors Inc. ("DRA''), Daymark 

Residential Management Inc. ("DRM"), and Daymark Properties Realty Inc. ("DPR" 

1 The Mikles Plaintiffs include Todd A. Mikles, Etienne Locoh, Sovereign Capital Management Group, 
Inc., Sovereign Strategic Mortgage Fund, LLC, Infinity Urban Century, LLC, and GCL, LLC. 

2 The Plaintiffs filed a Request for Judicial Notice (ECF No. 96), which the Court granted. 

8 Although licensed only in California, Mr. Catanzarite was admitted in this Court pro hac vice by 
Order (Case No. 18-23750, ECF No. 29) dated December 7, 2018, with Todd Frankenthal, Esq. as 
designated local counsel. In his Affidavit attached as Exhibit 1 to the Motion to Appear Pro Hae Vice 
(Case No. 18-23750-SMG, ECF No. 27), Mr. Catanzarite affirmed that he is "familiar with and shall 
be governed by the local rules of this court, the rules of professional conduct, and all other 
requirements governing the professional behavior of members of the Florida Bar." 

4 The Carlson Defendants include Richard Carlson; Milton 0. Brown; Tyrone Wynfield; Dennis 
Dierenfield; William B. Gilmer; NNN 1600 Barberry Lane 8, LLC; NNN 1600 Barberry Lane 9, LLC; 
NNN Plantations at Haywood 1, LLC; NNN Plantations at Haywood 2, LLC; NNN Plantations at 
Haywood 13, LLC; and NNN Plantations at Haywood 23, LLC. 

6 At the Hearing, counsel for the Plaintiffs informed the Court that they would not be proceeding 
against the Defendants' local counsel, Todd Frankenthal. 

2 

EXHIBIT #36: 034 
22-CV-01616-BAS-DDL 

Case 3:22-cv-01616-BAS-DDL   Document 10-37   Filed 01/09/23   PageID.1484   Page 34 of
100

Complaint Supplement #30-2020-01145998 
Exhibit #5: 002

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 270



Case 19-01291-SMG Doc 112 Filed 01/15/20 Page 3 of 15 

and together with DRA and DRM, the ''Debtors") each filed voluntary chapter 11 

bankruptcy petitions. Later, the cases were substantively consolidated, and on April 

2, 2019, the consolidated cases were converted to chapter 7. See Order Granting Mot. 

to Convert Case (Case No. 18-23750-SMG, ECF No. 248). 

Before the Mikles Plaintiffs filed this adversary proceeding, the Carlson 

Defendants had each filed adversary complaints against the Debtors (the "Carlson 

Adversaries").6 In the Carlson Adversaries, the Carlson Defendants allege that the 

Mikles Plaintiffs were alter egos, co-conspirators, and aiders and abettors of the 

Debtors. Thereafter, the Mikles Plaintiffs instituted this adversary proceeding 

seeking injunctive relief against the Carlson Defendants. See Complaint (ECF No. 1) 

(the "Injunction Adversary"). 

In the Injunction Adversary, the Mikles Plaintiffs seek injunctive relief 

enjoining the prosecution of various lawsuits and threatened lawsuits (the "Subject 

Lawsuits") during the pendency of the Debtors' bankruptcy cases. The Subject 

Lawsuits were each brought outside of bankruptcy by certain Carlson Defendants 

through their shared attorney, Mr. Catanzarite, against certain Mikles Plaintiffs and 

the Debtors. The Mikles Plaintiffs allege that an injunction is appropriate here 

because (1) the Subject Lawsuits are inextricably intertwined with actions asserted 

against the Debtors; (2) the common nexus between the Carlson Defendants and the 

Mikles Plaintiffs is through the Debtors; and (3) for any claims to be proven against 

6 See Case Numbers 19-1048-SMG (Carlson), 19-1049-SMG (Brown and NNN Congress Center, LLC), 
19-1051-SMG (Wynfield and NNN Capital Fund I, LLC), 19-1052-SMG (the 1600 Barberry Lane 
entities), 19-1053-SMG (the Plantations at Haywood entities), and 19-1053-SMG (Dierenfield and 
Gilmer). 
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the Mikles Plaintiffs, the Carlson Defendants must establish some basis for liability, 

or must prove claims, against the Debtors-who are not participating in the Subject 

Lawsuits due to the chapter 7 cases. 

IL The Preliminary Injunction 

On July 31, 2019, the Mikles Plaintiffs filed their first Emergency Motion for 

Temporary Restraining Order and Preliminary Injunction (ECF No. 2). After 

conducting a hearing, the Court entered an Order (ECF No. 18) on August 27, 2019 

(the "First Preliminary Injunction Order'') granting the Mikles Plaintiffs' Motion and 

providing that: 

Plaintiffs are hereby granted a preliminary injunction for a period of 
sixty (60) days effective as of the Hearing, enjoining continuation of the 
Subject Lawsuits or the commencement of any further actions under 
same or similar facts or circumstances to the Subject Lawsuits, by these 
Defendants. 

First Prelim. lnj. Order at 3. 

On October 18, 2019, the Mikles Plaintiffs filed a Motion to Extend the 

Preliminary Restraining Order (ECF No. 49), seeking an extension of the preliminary 

injunction for 75 days to maintain the status quo while allowing the Court to consider 

approval of the settlement reached in the Debtors' consolidated chapter 7 cases, 

which - if approved - would be dispositive of the Subject Lawsuits. After conducting 

a hearing on the Motion, the Court entered an Order (ECF No. 61) on October 23, 

2019 (the "Second Preliminary Injunction Order"), granting the Motion to Extend the 

Preliminary Restraining Order and ordering that: 

The preliminary injunction is extended for an additional period through 
and including December 11, 2019, effective as of the Hearing, enjoining 
continued prosecution of the Subject Lawsuits or the commencement of 

4 

EXHIBIT #36: 036 
22-CV-01616-BAS-DDL 

Case 3:22-cv-01616-BAS-DDL   Document 10-37   Filed 01/09/23   PageID.1486   Page 36 of
100

Complaint Supplement #30-2020-01145998 
Exhibit #5: 004

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 272



Case 19-01291-SMG Doc 112 Filed 01/15/20 Page 5 of 15 

any further actions under same or similar facts or circumstances to the 
subject lawsuits by these Defendants. 

Second Prelim. Inj. Order at 3. It was the Second Preliminary Injunction Order that 

was in effect on November 7, 2019-the date Mr. Catanzarite allegedly violated the 

preliminary injunction. 

On November 8, 2019, the Mikles Plaintiffs filed a second Motion to Extend the 

Preliminary Restraining Order (ECF No. 65). Again, the Court conducted a hearing 

on the Motion and entered an Order (ECF No. 92) (the ''Third Preliminary Injunction 

Order") on November 18, 2019, further extending the preliminary injunction through 

and including February 28, 2020, and "enjoining continued prosecution of the Subject 

Lawsuits or the commencement of any further actions under the same or similar facts 

or circumstances to the subject lawsuits by these Defendants." Third Prelim. Inj. 

Order at 3. 

Mr. Catanzarite appeared telephonically and presented argument at all three 

preliminary injunction hearings. 7 

III. The Motion to Enforce Preliminary Injunction 

On November 19, 2019, the Mikles Plaintiffs filed the Motion to Enforce the 

Preliminary Injunction and for Sanctions against Defendants' Counsel now before the 

Court. The Mikles Plaintiffs contend that notwithstanding the preliminary injunction 

covering both the Subject Lawsuits and "the commencement of any further actions 

under the same or similar facts or circumstances to the subject lawsuits by these 

7 Todd Frankenthal, designated local counsel for Mr. Catanzarite, also appeared at all three 
preliminary injunction hearings. 
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Defendants," Mr. Catanzarite violated the injunction by initiating a new lawsuit on 

behalf of certain clients against Mr. Mikles and GCL, LLC8 purportedly based on the 

same facts and circumstances as the Subject Lawsuits, and by filing a lis pendens 

against property owned by GCL, LLC (the "GCL Property''). 

Specifically, the Mikles Plaintiffs allege that on November 7, 2019, Mr. 

Catanzarite filed a Complaint in the Superior Court of California, San Diego County, 

on behalf of Edward Henkin, Jonmar Partnership, Katherine Looper, Pat McRoberts, 

Chicago Houston Partners, LLC, William E. Bump, Thomas F. Scheidt, Ellen B. 

Friedman, Lawrence F. Leventon, and Paul L. Cohen (the "Henkin-Looper Parties")9 

against Mr. Mikles, GCL, LLC, Global Lending Resources, LLC, and Does 1-100. See 

Case No. 37-2019-00059373 (the "Henkin-Looper Case"). In connection with the 

Henkin-Looper Case, Mr. Catanzarite filed the lis pendens at issue.10 

The Henkin-Looper Complaint, attached to the Request for Judicial Notice 

(ECF No. 96) as Exhibit 7, alleges causes of action for avoidance and recovery of 

fraudulent transfers and conspiracy to defraud. The Henkin-Looper Parties allege 

that at all relevant times, they have had a claim against Mr. Mikles "which arises 

from his August 2011 acquisition of entities which owned Daymark Properties Realty, 

Inc .... , at the time the asset and property manager of [the Henkin-Looper Parties1 

8 Mr. Mikles and GCL, LLC are two of the Mikles Plaintiffs in the Injunction Adversary. 

9 All individuals and entities are named as plaintiffs in their capacities as successors in interest to 
various limited liability companies. 

10 According to Mr. Mikles' Declaration (ECF No. 97), on November 11, 2019, Mr. Mikles received from 
Catanzarite Law Corporation a copy of the lis pendens filed against the GCL Property in connection 
with the Henkin-Looper Case. A copy of the lis pendens is attached to the Declaration as Exhibit 1. 
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ownership of the real estate project commonly known as the Congress Center," an 

office tower located in Chicago, Illinois (the "Congress Center Property"). Henkin

Looper Compl., ,r 26. Tellingly, the Henkin-Looper Parties allege that they "learned 

for the first time of [Mr. Mikles'] fraudulent scheme ... on November 1, 2019, from 

review of a Motion for Approval of Settlement and Compromise filed by Chad S. 

Paiva, as Chapter 7 Trustee ... for the substantively consolidated bankruptcy estates 

of the Debtors." Henkin-Looper Compl., ,r,r 58, 73. 

The Henkin-Looper Case involves nearly identical allegations and plaintiffs as 

the adversary proceeding initiated by Mr. Catanzarite in this Court on March 4, 2019 

(the ''Looper Adversary).See Looper v. Daymark Realty Advisors, Inc., Case No. 19-

1050-SMG). In that adversary, it is alleged that: 

This complaint is on behalf of [the Looper] Plaintiffs ... who invested 
their Internal Revenue Code Section 1031 tax deferred exchange funds 
... to acquire membership interests in various Special Purpose Entities 
("SPEs") ... in order to purchase an aggregate 16.511% tenant in 
common ("TIC") interest in that certain "Congress Center Property" ... 
, a commercial real estate project commonly known as the "Congress 
Center'' a 524,784 square foot Class A office tower located in Chicago, 
Illinois. 

Looper Adv. Compl. (Case No. 19-1050-SMG, ECF No. 1), ,r 1.11 The Looper Plaintiffs 

also allege that Debtors DRA and DPR managed the Congress Center Property and 

DRA and DPR, through Mr. Mikles, defrauded the Looper Plaintiffs. Looper Adv. 

Compl., ,r,r 21-22, 67-70. 

Additionally, and particularly relevant to the Motion now before the Court, 

Mr. Catanzarite filed a class action in the Superior Court of Orange County, 

11 The Looper Adversary Complaint is also attached to the Request for Judicial Notice as Exhibit 2. 
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California, Case No. 30-2018-00982195 (the "Carlson Class Action"), on behalf of 

Richard Carlson as beneficiary of G REIT Liquidating Trust (the "G REIT Trust"), 

and all other similarly situated individuals, against Mr. Mikles, Etienne Locoh, DPR, 

and several other individuals and entities, alleging breach of fiduciary duty and 

fraudulent transfer claims. See Second Am. Class Action Comp!. (filed March 23, 

2018), Reg. for Judicial Notice, Ex. 3. The plaintiffs in the Carlson Class Action 

alleged that the G REIT Trust owned an interest in the Congress Center Property; 

that the Debtors, through Mr. Mikles and Mr. Locoh, breached their fiduciary duties 

with respect to the Congress Center Property; and that the Debtors, Mr. Mikles, and 

Mr. Locoh are alter egos of each other. See generally, Second Am. Class Action Comp!. 

,r,r 67-115. The Carlson Class Action-one of the matters explicitly enjoined by the 

Second Preliminary Injunction Order-is primarily based upon tenant in common 

(''TIC'') ownership interests in the Congress Center Property, precisely the same TIC 

ownership interests held by the Henkin-Looper Parties that form the basis of the 

Henkin-Looper Case. The NNN Congress Center case, Case No. 30-2018-01015717 

(the "NNN Congress Center Case"), filed by Mr. Catanzarite in the Superior Court of 

Orange County, California on behalf of different plaintiffs12 also contains the same 

allegations regarding TIC ownership interests in the Congress Center Property as 

the Carlson Class Action and as the Henkin-Looper Case. See First Am. Comp!., Reg. 

for Judicial Notice, Ex. 5. Like the Carlson Class Action, the NNN Congress Center 

12 The NNN Congress Center Case involves defendants who are all defendants in the Carlson Class 
Action. 
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Case is one of the matters explicitly enjoined by the Second Preliminary Injunction 

Order. 

CONCLUSIONS OF LAW 

I. Mr. Catanzarite Violated the Court's Preliminary Injunction Order 

For the reasons that follow, the Court finds that the filing of the Henkin-Looper 

Case and the associated lis pendens by Mr. Catanzarite constitutes "the 

commencement of any further actions under same or similar facts or circumstances 

to the subject lawsuits by these Defendants," which violates the Court's preliminary 

injunction that was in effect on November 7, 2019-the date the Henkin-Looper Case 

was filed. See Second Prelim. Inj. Order. 

The Court has the power to issue sanctions for civil contempt pursuant to both 

its inherent powers and § 105 of the Bankruptcy Code, and the statutory power of 

bankruptcy courts to issue contempt sanctions is particularly broad. See In re Tate, 

521 B.R. 427, 439 (Bankr. S.D. Ga. 2014). Indeed,§ 105(a) grants bankruptcy courts 

statutory authority to "issue any order, process, or judgment that is necessary and 

appropriate to carry out the provisions of this title," and the Eleventh Circuit has 

noted that "Congress expressly grants [courts] independent statutory powers in 

bankruptcy proceedings to 'carry out the provisions of the Bankruptcy Code through 

'any order, process, or judgment that is necessary or appropriate."' Jove Eng'g, Inc. v. 

I.R.S., 92 F.3d 1539, 1553 (11th Cir. 1996). 

"In a civil contempt proceeding, the petitioning party bears the burden of 

establishing by 'clear and convincing' proof that the underlying order was violated." 
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PlayNation Play Sys., Inc. v. Velex Corp., 939 F.3d 1205, 1212 (11th Cir. 2019) 

(quoting Howard Johnson Co. v. Khimani, 892 F.2d 1512, 1516 (11th Cir. 1990)). The 

Court's focus "is not on the subjective beliefs or intent of the alleged contemnors in 

complying with the order, but whether in fact their conduct complied with the order 

at issue." Id. at 1212-13 (citation omitted). This standard is an objective one. Taggart 

v. Lorenzen, 139 S. Ct. 1795, 1802 (2019). 

The Second Preliminary Injunction Order prohibits the Carlson Defendants 

from prosecuting or commencing "any further actions under same or similar facts or 

circumstances to the subject lawsuits by these Defendants." (emphasis added). To 

begin with, the filing of the Henkin-Looper Case constitutes the commencement of an 

action "under the same or similar facts and circumstances to the Subject Lawsuits." 

As discussed in the preceding section, the Carlson Class Action and the NNN 

Congress Center Case-two of the matters explicitly enjoined by the Second 

Preliminary Injunction Order-are largely based upon TIC ownership interests in the 

Congress Center Property, precisely the same TIC ownership interests held by the 

Henkin-Looper Parties that form the basis of the Henkin-Looper Case. It is thus clear 

that the Henkin-Looper Case and the lis pendens filed in connection with the Henkin-

Looper Case are actions based on the same or similar facts or circumstances as some, 

if not all, of the Subject Lawsuits. 

Mr. Catanzarite points out, and it is not disputed, that none of the Henkin

Looper Parties are specifically included with the Carlson Defendants and thus are 

not enjoined on the face of the Second Preliminary Injunction Order. Based on their 

10 
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own allegations, however, the Henkin-Looper Parties and the Carlson Defendants are 

all TIC owners with similar complaints against the Debtors and the Mikles Plaintiffs 

arising from a common nucleus of facts. More importantly, the Henkin-Looper Parties 

and the Carlson Defendants all share the same attorney-Mr. Catanzarite. Indeed, 

Mr. Catanzarite is attempting to gain class certification with respect to the claims 

common to the Henkin-Looper Parties, the Carlson Defendants, and other similarly 

situated parties. 

Rule 65(d)(2) of the Federal Rules of Civil Procedure13 provides that an order 

granting an injunction or a restraining order binds not only the parties specifically 

named in the order, but also the parties' officers, agents, servants, employees, and 

attorneys and any other persons who are in active concert or participation with the 

named parties or their officers, agents, servants, employees, and attorneys. See Rule 

65(d)(2)(B) and (C). 

Mr. Catanzarite is the attorney for the Carlson Defendants-the parties 

specifically enjoined in the Second Preliminary Injunction Order. He is thus 

prohibited under Rule 65(d)(2)(B) from engaging in conduct in which the Carlson 

Defendants themselves could not engage. Moreover, it cannot be reasonably disputed 

that Mr. Catanzarite, the Henkin-Looper Parties, and the Carlson Defendants are in 

active participation with each other through Mr. Catanzarite-the attorney and the 

driving force behind these lawsuits he hopes to have certified as a class action. Mr. 

Catanzarite and the Henkin-Looper Parties are thus enjoined under Rule 65(d)(2)(C) 

13 Rule 65 is made applicable to adversary proceedings by Federal Rule of Bankruptcy Procedure 7065. 
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just as the Carlson Defendants are enjoined on the face of the Second Preliminary 

Injunction Order. 

Having determined that the commencement of the Henkin-Looper Case along 

with the filing of the lis pendens constitute the commencement of actions "under the 

same or similar facts and circumstances to the Subject Lawsuits" and that Mr. 

Catanzarite is subject to the Second Preliminary Injunction Order pursuant to 

subsections (B) and (C) of Rule 65(d)(2), the Court finds that Mr. Catanzarite violated 

the Second Preliminary Injunction Order by filing the Henkin-Looper Case and the 

associated lis pendens.14 

II. Sanctions 

Once a court determines that its order has been violated, the court has broad 

discretion to fashion an appropriate sanction. See In re Fatsis, 405 B.R. 1, 10 (B.A.P. 

1st Cir. 2009) (sanctions are reviewed for abuse of discretion); In re Kooyomjian, No. 

11-43408-CJP, 2018 WL 6920219, at *7 (Bankr. D. Mass. Dec. 31, 2018). "Sanctions 

in civil contempt proceedings may be employed for either or both of two purposes: to 

coerce the defendant into compliance with the court's order, and to compensate the 

complainant for losses sustained." In re McLean, 794 F.3d 1313, 1323 (11th Cir. 2015) 

(citation omitted). Monetary sanctions assessed for the purpose of compensating for 

losses sustained are particularly appropriate in civil contempt proceedings. In re 

14 This is not the first time this Court has had to sanction Mr. Catanzarite. On April 4, 2019, this 
Court entered an Order Granting Debtors' Motion for an Injunction Against False and Misleading 
Statements by Catanzarite Law Corporation and Sanctions for Violation of 11 U.S.C. §§1121 and 1125 
(Case No. 18-23750-SMG, ECF No. 251). 

12 
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Fatsis, 405 B.R. at 10 (noting that "'make-whole relief is a commonplace sanction for 

civil contempt"). Like any monetary sanction that is remedial in nature, "the amount 

of such a sanction must be established by competent evidence, and must bear a 

reasonable relationship to the actual losses sustained by the injured party." Id.; see 

also, In re TLFO, LLC, 571 B.R. 880, 886 (Bankr. S.D. Fla. 2017). 

Here, the Court finds that compensatory sanctions are appropriate in order to 

compensate the Mikles Plaintiffs and Trustee Paiva15 for any actual attorneys' fees 

and expenses incurred in connection with the filing of the Henkin-Looper Case, 

including the fees and expenses, if any, incurred in responding to the Henkin-Looper 

Complaint and filing and prosecuting this Motion to Enforce the Preliminary 

Injunction and for Sanctions. 

ORDER 

Based on the foregoing, it is ORDERED that: 

1. The Motion to Enforce Preliminary Injunction and for Sanctions is 

GRANTED in part, with respect to the relief sought against Mr. Catanzarite. 

2. Pursuant to counsel's stipulation at the Hearing, the Motion to Enforce 

Preliminary Injunction and for Sanctions is denied with respect to the relief sought 

against Mr. Frankenthal. 

15 Although Trustee Paiva is not a party to this particular adversary proceeding, in light of the pending 
settlement motion in the main bankruptcy case and the intent of the injunctive relief in this adversary 
proceeding - to maintain the status quo pending the hearing to consider approval of that settlement -
the Court finds it appropriate to compensate the bankruptcy estate, in addition to the Mikles Plaintiffs, 
for any attorneys' fees and expenses incurred in connection with this matter. 

13 
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3. The filing of the Henkin-Looper Case and the associated lis pendens 

violated the Court's Second Preliminary Injunction Order. 

4. Any further prosecution of the Henkin-Looper Case by Mr. Catanzarite 

or by the Henkin-Looper Parties is enjoined by the Third Preliminary Injunction 

Order and by any order continuing the preliminary injunction issued by this Court. 

5. Within 7 days of the entry of this Order, Mr. Catanzarite is directed to 

file a copy of this Order in the Henkin-Looper Case. 

6. Within 7 days of the entry of this Order, Mr. Catanzarite is directed to 

cause the lis pendens to be removed from the San Diego County property records and 

to file a copy of this Order in the San Diego County property records. 

7. Mr. Catanzarite must file proof of compliance with paragraphs 5 and 6 

above within 7 days of the entry of this Order. 

8. The Mikles Plaintiffs and Trustee Paiva are awarded compensatory 

sanctions, to be paid by Mr. Catanzarite, for attorneys' fees and expenses incurred in 

connection with responding to the Henkin-Looper Complaint and filing and 

prosecuting this Motion to Enforce the Preliminary Injunction and for Sanctions. 

9. Within 14 days of the entry of this Order, the Mikles Plaintiffs and 

Trustee Paiva must each file an affidavit, including redacted time records, as to the 

fees and expenses, if any, that they are seeking as compensatory sanctions. 

10. Any objections to the affidavits described in paragraph 9 must be filed 

within 7 days after the filing of the affidavits. 

14 
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11. Any further violations of this Court's Orders, the Bankruptcy Code, 

Bankruptcy Rules, or the Local Rules will result in an order requiring Mr. 

Catanzarite to show cause why his pro hac vice status should not be revoked. 

###-

Copies furnished to: 

Thomas M. Messana, Esq., who shall serve a copy of this Order on all interested 
parties, including Trustee Chad S. Paiva and his counsel, and file a certificate of 
service pursuant to the Bankruptcy Rules and this Court's Local Rules. 

15 

EXHIBIT #36: 047 
22-CV-01616-BAS-DDL 

Case 3:22-cv-01616-BAS-DDL   Document 10-37   Filed 01/09/23   PageID.1497   Page 47 of
100

Complaint Supplement #30-2020-01145998 
Exhibit #5: 015

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 283



EXHIBIT 6

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 284



Case 18-23750-SMG Doc 477 Filed 05/08/20 Page 1 of 18 

ORDERED in the Southern District of Florida on May 8, 2020. 

Inre: 

Scott M. Grossman, Judge 
United States Bankruptcy Court 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF FLORIDA 

www.flsb.uscourts.gov 

Chapter 7 

Daymark Realty Advisors, Inc., et al., 

Debtors. 

Case No. 18-23750-SMG 
(substantively consolidated) 

--------------~/ 

ORDER TO SHOW CAUSE 
WHY ATTORNEY KENNETH CATANZARITE, ESQ.'S 

PRO HAGE VICE STATUS SHOULD NOT BE REVOKED 

This matter came before the Court for a hearing on March 5, 2020 upon the 

Motion for Order to Show Cause as to Why Attorney Kenneth Catanzarite, Esq. 's Pro 

Hae Vice Status Should Not Be Revoked (the "Motion for Order to Show Cause")1 filed 

1 ECF No. 377. Several parties in interest joined in the Motion for Order to Show Cause and filed 
supporting declarations. See Joinder (ECF No. 378) (the "Northwood Joinder") filed by Northwood 
Investors, LLC; NW Congress Center Owner, LLC; NW Congress Center, LLC; Northwood Employees, 
LP; Northwood Real Estate Partners TE LP; and Northwood Real Estate Partners LP (collectively, the 
"Northwood Entities"); Joinder (ECF No. 381) filed by Sovereign Capital Management Group, Inc.; 
Sovereign Strategic Mortgage Fund, LLC; GCL, LLC ("GCL''); Infinity Urban Century, LLC; Todd 
Mikles; and Etienne Locoh (collectively, the "Sovereign Group"); Notice of Filing Deel. of Todd A. 
Mikles filed in Support of the Joinder (ECF No. 382) filed by the Sovereign Group; Notice of Filing 
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by Chapter 7 Trustee Chad S. Paiva (the "Trustee") and the Opposition to Trustee's 

Motion for Order to Show Cause (the "Response in Opposition'')2 filed by Attorney 

Kenneth J. Catanzarite. 

Despite sufficient notice3 and an opportunity to appear and be heard in person 

at a hearing as serious and consequential as this one, Mr. Catanzarite decided to 

appear by telephone at the March 5, 2020 hearing. His local counsel, Todd S. 

Frankenthal, Esq., however, did appear in person at the hearing. For the reasons set 

forth in detail below, the Court will grant the Motion for Order to Show Cause and 

give Mr. Catanzarite one last opportunity to show cause, in writing, why his pro hac 

vice privileges should not be revoked. 

I. BACKGROUND. 

Daymark Realty Advisors Inc., Daymark Residential Management Inc., and 

Daymark Properties Realty Inc. each filed voluntary chapter 11 bankruptcy petitions 

on November 4, 2018.4 Shortly thereafter, Mr. Frankenthal filed a Motion to Appear 

Pro Hae Vice5 on behalf of Mr. Catanzarite, seeking his admission pro hac vice in this 

bankruptcy case (the "Daymark Case") and related adversary proceedings, with Mr. 

Deel. of Adam T. Kent filed in Support of the Joinder (ECF No. 383) (the "Kent Declaration") filed by 
the Sovereign Group; Suppl. to Joinder (ECF No. 415) filed by the Sovereign Group; and Suppl. to the 
Northwood Joinder (ECF No. 424) filed by the Northwood Entities. 
2 ECF No. 417. The Court has also considered the Objection to Joinders by Northwood Entities and 
Sovereign Group (ECF No. 418) (the "Objection to Joinders") and the Declaration of Kenneth J. 
Catanzarite (ECF No. 419) (the "Catanzarite Declaration") filed by Mr. Catanzarite. 

3 ECF No. 380. 

4 The cases were later substantively consolidated, and then - upon motion by the Objecting Creditors 
- the consolidated cases were converted to chapter 7 on April 2, 2019. See Order Granting Mot. to 
Convert Case (ECF No. 248). 

6 ECFNo. 27. 

2 
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Frankenthal acting as his designated local counsel, on behalf of twenty-three clients 

listed in the motion. 6 In the notarized Affidavit of Proposed Visiting Attorney, signed 

by Mr. Catanzarite attached to the Motion to Appear Pro Hae Vice, Mr. Catanzarite 

made the following certifications:7 

• "I certify that I have never been disbarred, that I am not currently 
suspended from the practice of law in the State of Florida or any other 
state, and that I am not currently suspended from the practice of law 
before any United States Court Of Appeals, United States District 
Court, or United States Bankruptcy Court." 

6 Since this case has progressed, Mr. Catanzarite and Mr. Frankenthal have referred to some or all of 
their clients at various times and in various capacities as "objecting creditors." For purposes of the 
pending Settlement Motion (see note 10, infra) that is the main dispute in the Daymark Case, clients 
of Mr. Catanzarite and Mr. Frankenthal have filed three objections (ECF Nos. 416, 421 and 423): 

(a) in ECF No. 416, the following clients have objected: Richard Carlson as Beneficiary of G 
REIT Liquidating Trust, a terminated trust, on behalf of himself and all others similarly 
situated; NNN Congress Center, LLC and the Tenant In Common Owners of the Congress 
Center Property described in Edward Henkin, et al. v. Todd A. Mikles et al., Superior Court of 
California, San Diego County, Case No. 37- 2019-00059373-CU-OR-CTL; 

(b) in ECF No. 421, the followiug client objected: NNN Capital Fund I, LLC, a Delaware limited 
liability company derivatively and through its liquidating trustee Mary Jo Saul; and 

(c) in ECF No. 423, the following clients have objected: 1600 Barberry Lane 8, LLC and 1600 
Barberry Lane 9, LLC; Plantations at Haywood 1, LLC, Plantations at Haywood 2, LLC, 
Plantations at Haywood 13, LLC, and Plantations at Haywood 23, LLC; and Dennis 
Dierenfield, William B. Gilmer, NNN 1818 Market Street 13, LLC, a Delaware Limited 
Liability Company; and Mary Jo Saul as successor in interest to Tye Wynfield and all other 
[sic] similarly situated. 

In the Response in Opposition, however, Mr. Catanzarite defined the "Objecting Creditors" as only the 
following six clients: 

Richard Carlson; NNN Capital Fund I, LLC; NNN Congress Center, LLC; 1600 Barberry Lane 
9, LC; Plantations at Haywood 1, LLC; and NNN 1818 Market Street 13, LLC. 

But then in the Objection to Joinders, Mr. Catanzarite defined the Objecting Creditors as: 

Richard Carlson as Beneficiary of GREIT Liquidating Trust and terminated trust on behalf of 
himself and all others similarly situated; Tyrone Wynfield derivatively on behalf of and as 
liquidating trustee for NNN Capital Fund I, LLC; Milton 0. Brown as liquidating trustee for 
NNN Congress Center, LLC; Dennis Dierenfield, individually and in his capacity as trustee of 
the Dennis Dierenfield Living Trust; 350 Seventh Avenue Associates, L.P. and co-plaintiffs, 
Willowbrook Apartments, LLC and co-plaintiffs, Plantations at Haywood 1, LLC and co
plaintiffs, 1600 Barberry Lane 8, LLC and co-plaintiff, Dennis Dierenfield and co-plaintiffs. 

While Mr, Catanzarite has filed several putative class actions in various venues, no class has been 
certified by any court to date. 

1 ECF No. 27, Ex. 1, ,r,r 1, 3. 
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• "I certify that I am familiar with and shall be governed by the local rules 
of this court, the rules of professional conduct, and all other 
requirements governing the professional behavior of members of the 
Florida Bar." 

The Court granted the Motion and admitted Mr. Catanzarite pro hac vice on 

December 7, 2018.B 

On November 1, 2019, the Trustee filed a motion to approve settlement 

agreements with the Sovereign Group, the Cottonwood Entities,9 and the Northwood 

Entities, which included a request for entry of bar orders (the "Settlement Motion").10 

Anticipating that the Settlement Motion would be contested, the Trustee also filed a 

motion to establish procedures for notice and service of the Settlement Motion and to 

set a final hearing on the Settlement Motion (the "Procedures Motion"). 11 The 

Objecting Creditors objected to the Procedures Motion and, among other relief, sought 

to have the Court apply the class action procedures of Federal Rule of Civil Procedure 

23 to litigation of this contested matter. 

The Court conducted a preliminary hearing on the Procedures Motion on 

November 13, 2019, at which the Court declined the Objecting Creditors' request to 

apply class action procedures to a bankruptcy settlement approval motion. By Order 

entered on November 15, 2019,12 the Court took the Procedures Motion under 

8 ECFNo. 29. 

9 The Cottonwood Entities are Cottonwood Residential, O.P., LP; Cottonwood Capital Property 
Management II, LLC; Cottonwood Capital Management, Inc.; and Daniel Shaeffer. 

10 ECF No. 319. 

11 ECF No. 321. 

12 ECF No. 325. 
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advisement and directed the Trustee and the Objecting Creditors to meet and confer 

on the proposed notice procedures, a discovery plan for litigation of the Settlement 

Motion, and potential dates for an evidentiary hearing on the Settlement Motion in 

January or February of 2020. 

The parties were unable to agree on proposed notice procedures, a discovery 

plan or dates for an evidentiary hearing, so the Court resolved those issues on its 

own. On December 10, 2019, the Court entered an order13 approving notice 

procedures with respect to the Settlement Motion, and on December 11, 2019, the 

Court issued a scheduling order for litigation of the Settlement Motion (the 

"Scheduling Order"). 14 In the Scheduling Order, the Court scheduled an evidentiary 

hearing for March 18-19, 2020, and set various deadlines for discovery and other 

pretrial matters leading up to that evidentiary hearing. The Court also implemented 

an expedited procedure to hear discovery disputes on shortened notice, in order to 

keep this contested matter moving along in a timely and efficient manner.15 

II. MR. CATANZARITE'S MULTIPLE TRANSGRESSIONS. 

Throughout the course of the Daymark Case and its related adversary 

proceedings, 16 Mr. Catanzarite has acted contrary to the norms of accepted practice 

" ECF No. 344. 
14 ECF No. 347. 

15 Unfortunately, due to the COVID-19 pandemic, the Court had to cancel the March 18-19 evidentiary 
hearing (ECF No. 449). It has since been rescheduled for August 31-September 2, 2020 (ECF No. 472). 

16 In addition to their representation of the Objecting Creditors in the main bankruptcy case, Mr. 
Catanzarite and Mr. Frankenthal have filed seven related adversary proceedings as plaintiffs' counsel, 
and they represent the defendants in an eighth pending adversary proceeding (the Mikles Adversary 
Proceeding, see note 24, infra.). 
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in this District, has committed numerous transgressions, and has been sanctioned on 

multiple occasions, as detailed below. 

A. False Affidavit of Proposed Visiting Attorney. 

To begin, Mr. Catanzarite submitted a false certification of good standing in 

his Affidavit of Proposed Visiting Attorney. While he certified that he was not 

suspended from the practice of law in any state, it has been alleged - and Mr. 

Catanzarite has not disputed - that he was indeed suspended from practice by the 

state of New York17 at the time he sought pro hac vice admission in this Court. His 

explanation - that his suspension was due to "failure to pay fees"1B - does not render 

the certification in his affidavit any less false. 

It is also clear from his subsequent conduct (as discussed in more detail below) 

that Mr. Catanzarite is not familiar with- and refuses to be governed by- "the local 

rules of this court, the rules of professional conduct, and all other requirements 

governing the professional behavior of members of the Florida Bar," as he certified in 

his affidavit. 

B. Sanctions for Unauthorized and Misleading Website. 

Then, about four months after he was granted the privilege of appearing in 

this Court, on April 5, 2019, the Court entered an Order sanctioning Mr. Catanzarite 

for creating a website (the "Catanzarite Website")19 that contained misleading 

information related to the Daymark Case, improperly sought to solicit objections to 

17 Transcript of March 5, 2020 hearing (ECF No. 468) at 76:17-77:2; see also ECF No. 416 at 6. 

18 Jd. 

19 The Court also ordered Mr. Catanzarite to take down the website-www.daymarkbankruptcy.com. 
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confirmation of the debtors' chapter 11 plan, was confusingly similar to the official 

notice website in the Daymark Case, and otherwise sought to undermine the 

bankruptcy process.20 

C. Numerous Discovery Violations and Sanctions. 

Shortly after the Court took the Procedures Motion under advisement, Mr. 

Catanzarite filed a Notice of Service of Special Interrogatories21 and a First Set of 

Requests for Production of Documents to Chad S. Paiva, as Chapter 7 Trustee22 on the 

docket in violation of Local Rule 7O26-l(C), which provides that discovery, including 

written interrogatories and requests for production of documents, "shall not be filed 

with the court, nor shall proof of service be filed, unless upon order of the court." On 

November 25, 2019, the Court entered an order striking these filings, stating that 

"[t]he Court did not order the parties to file discovery with the Court, and in fact 

specially directed the parties not to do so at the hearing conducted on November 13, 

2019."23 (emphasis added). 

20 ECF No. 251. The April 5, 2019 Order was entered by Judge Ray prior to his retirement. 
21 ECF No. 328. The Court further notes that "Special Interrogatories" are not a recognized form of 
discovery in Federal Court. 

22 ECF No. 336. 

23 ECF No. 339. 
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Similarly, in the Mikles Adversary Proceeding,24 Mr. Catanzarite filed thirteen 

Notices of Deposition25 on the docket in violation of both Local Rule 7026-l(C) and 

Federal Rule of Civil Procedure 5(d)(l)(A), made applicable to adversary proceedings 

by Federal Rule of Bankruptcy Procedure 7005. The Court entered an Order striking 

these filings as well. 26 

The Court also sanctioned Mr. Catanzarite, pursuant to Federal Rule of Civil 

Procedure 26(g)(3), in connection with contested matter discovery related to the 

Settlement Motion, for issuing discovery to both the Cottonwood Entities and the 

Northwood Entities that grossly exceeded the permissible scope of discovery under 

Rule 26(b)(l).27 In addition (and consistent with the Court's procedure for hearing 

and resolving discovery disputes in an expedited matter), the Court heard and 

resolved three other discovery disputes, each time ruling against Mr. Catanzarite and 

the Objecting Creditors. 28 

24 Mikles, et al. u. Carlson, et al., Adv. No. 19-1291-SMG (the "Mikles Adversary Proceeding"). In the 
Mikles Adversary Proceeding, plaintiffs Todd A. Mikles; Etienne Locoh; Sovereign Capital 
Management Group, Inc.; Sovereign Strategic Mortgage Fund, LLC; Infinity Urban Century, LLC; 
and GCL (collectively, the ''Mikles Plaintiffs") are seeking injunctive relief against certain of the 
"Objecting Creditors," specifically Richard Carlson; Milton 0. Brown; Tyrone Wynfield; Dennis 
Dierenfield; William B. Gilmer; NNN 1600 Barberry Lane 8, LLC; NNN 1600 Barberry Lane 9, LLC; 
NNN Plantations at Haywood 1, LLC; NNN Plantations at Haywood 2, LLC; NNN Plantations at 
Haywood 13, LLC; and NNN Plantations at Haywood 23, LLC. 

25 Mikles Adv. Pro. ECF Nos. 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, and 94. 

2s Mikles Adv. Pro. ECF No. 103. 

27 ECF No. 395. By Order entered on May 8, 2020, the Court liquidated those sanctions in the amount 
of $15,253.43 (ECF No. 476). 

2s ECF Nos. 363, 392, 393. 
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D. Unilaterally Noticing Depositions at an Inconsiderate and Inconvenient 
Time and Place. 

At a hearing on December 5, 2019, it was disclosed to the Court that Mr. 

Catanzarite had unilaterally noticed depositions of representatives of the Northwood 

Entities for the days immediately before and immediately after Christmas -

December 24 and 26, 2019 - in New York.29 The Court promptly admonished Mr. 

Catanzarite that it did not look kindly on these litigation tactics, which attorneys 

regularly practicing in this Court generally do not employ.30 

The Trustee, the Northwood Entities, and the Sovereign Group, also allege 

that Mr. Catanzarite has since continued to engage in a "pattern of noncooperation, 

abuse of discovery rules, and violating both the actual rules of procedure and the 

norms of practicing in the Southern District of Florida," particularly with respect to 

noticing of depositions. 31 For example, it is alleged that on January 30, 2020, Mr. 

Catanzarite unilaterally noticed the deposition of Steven Kries to take place on 

February 20, 2020 in Aurora, Colorado.32 Mr. Kries is former general counsel to the 

debtors and former counsel to the Sovereign Group. Despite this, Mr. Kent - counsel 

for the Sovereign Group in the Daymark Case and a related adversary proceeding -

asserts that Mr. Catanzarite made no effort to meet and confer with him regarding 

29 Transcript of December 5, 2019 Hearing (ECF No. 399) at 21:8-12, 43:15-44:5. 

30 Id. 

81 See Mot. for Order to Show Cause, 1111 16-30. 

32 See Kent Deel., 11 6. 
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noticing Mr. Kries' deposition so that Mr. Kent "could attend and assert the 

appropriate privilege objection[s] on behalf of the Sovereign Group[.]"33 

Additionally, according to the Northwood Entities, Mr. Catanzarite served 

subpoenas duces tecum under Federal Rule of Civil Procedure 45 on each of the six 

non-party Northwood Entities. Each subpoena included 54 separate requests for 

production of documents.34 The Northwood Entities timely served detailed written 

objections and responses to each request and agreed to produce certain responsive 

documents upon the entry of a protective order. 35 Despite this, the Northwood 

Entities allege that Mr. Catanzarite failed to meet and confer with respect to their 

objections and responses to the subpoenas and failed to obtain or even propose a 

protective order. 36 Instead, on December 31, 2019, Mr. Catanzarite served each of the 

Northwood Entities with 17 interrogatories and 55 document requests under Rules 

33 and 34 of the Federal Rules of Civil Procedure "as if they were parties to these 

bankruptcy proceedings."37 According to the Northwood Entities, these document 

requests were nearly identical to the Rule 45 subpoenas Mr. Catanzarite previously 

served on the Northwood Entities. 38 Mr. Catanzarite then filed an "emergency" 

motion to deem the Northwood Entities, among others, as "parties" to the contested 

"Id. 

" Northwood Joinder at 1. 

"Id. at 2. 

36 Id. at 3. 

37 Id. 
38 Id. The only additional request was for all documents identified in the "special interrogatories," 
which he concurrently served on the Northwood Entities. 

10 
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matter created by the Settlement Motion.39 The Court denied the motion40 after 

conducting a hearing on an expedited basis, and cautioned all parties that discovery 

must be proportionately and narrowly tailed to the Settlement Motion. Mr. 

Catanzarite then served yet another set of Rule 45 subpoenas on the Northwood 

Entities requesting the same documents he sought in the previous two requests, 

despite - according to the Northwood Entities - already having received objections 

and responses to these subpoenas upon which he failed to follow up.41 

E. Violation of Preliminary Injunction. 

On November 19, 2019, the Mikles Plaintiffs filed a Motion to Enforce the 

Preliminary Injunction and for Sanctions (the "Motion to Enforce lnjunction")42 in 

the Mikles Adversary Proceeding. The Mikles Plaintiffs asserted that Mr. 

Catanzarite violated the preliminary injunction issued in that adversary proceeding43 

by initiating a new state court lawsuit on behalf of certain clients against Mr. Mikles 

and GCL44 based on the same facts and circumstances as the enjoined lawsuits, and 

by filing a lis pendens against property owned by GCL. After conducting a hearing on 

"ECF No. 352. 

'° ECF No. 363. 

41 Northwood Joinder at 3-4. 

42 Mikles Adv. Pro., ECF No. 95. 

43 Judge Ray entered the first preliminary injunction on August 27, 2019, in which he temporarily 
enjoined prosecution of several pending lawsuits and arbitrations, and the commencement of any 
further actions under the same or similar facts or circumstances. (Mikles Adv. Pro., ECF No. 18). The 
Court subsequently extended the preliminary injunction three separate times on October 23, 2019, 
November 18, 2019, and March 2, 2020, pending a final hearing on approval of the Settlement Motion. 
(Mikles Adv. Pro., ECF Nos. 61, 92, 152). 

44 Mr. Mikles and GCL are two of the Mikles Plaintiffs in the Mikles Adversary Proceeding. 
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the Motion to Enforce Injunction on December 5, 2019,45 the Court entered an Order 

finding that Mr. Catanzarite violated the Court's preliminary injunction, sanctioning 

him for doing so,46 and cautioning that "[a]ny further violations of this Court's Orders, 

the Bankruptcy Code, Bankruptcy Rules, or the Local Rules will result in an order 

requiring Mr. Catanzarite to show cause why his pro hac vice status should not be 

revoked."47 

F. False Emergency. 

Most recently, on the afternoon of April 7, 2020, Mr. Catanzarite filed an 

emergency Motion to Modify Temporary Restraining Order and Preliminary 

Injunction48 in the Mikles Adversary Proceeding, seeking a hearing on or before April 

9, 2020.49 Not only was this motion completely meritless as the Court had made its 

45 Mr. Catanzarite did not appear in person at this hearing, instead opting to participate by telephone. 
46 The Court has since liquidated those sanctions in the total amount of $60,659.75 (Mikles Adv. Pro., 
ECF No. 182), after Mr. Catanzarite failed to timely object to the affidavits of attorneys' fees and costs 
filed by the Mikles Plaintiffs and the Trustee. In yet another example of Mr. Catanzarite's complete 
disregard of our Local Rules, after his deadline to object had passed, Mr. Catanzarite tried to file a 
tardy objection attached to a Notice of Late Filing of Paper Pursuant to Local Rule 5005-l(F)(2). 
(Mikles Adv. Pro., ECF No. 146.) As noted by the Court at a hearing in this matter on March 5, 2020, 
however, Local Rule 5005-l(F)(2) governs submission of papers in matters already set for hearing and 
has absolutely no applicability to a deadline to file an objection set by a court order. Accordingly, the 
Court did not consider his tardy objection in liquidating this sanctions award. 

47 Mikles Adv. Pro., ECF No. 112, at 15. Mr. Catanzarite appealed that Order (Mikles Adv. Pro., ECF 
No. 116), but that appeal was dismissed because he failed to timely file a designation of record or 
statement of issues (Mikles Adv. Pro., ECF No. 130). Mr. Catanzarite then moved to vacate that 
dismissal because he - once again in violation of applicable rules - filed his designation and statement 
in the wrong court (the District Court) (Mikles Adv. Pro., ECF No. 139). After considering the excusable 
neglect standard set forth in Pioneer Inv. Servs. v. Brunswick Assocs., 507 U.S. 380 (1993), as applied 
by the Eleventh Circuit in Chege v. Georgia Department of Juvenile Justice, 787 F. App'x 595, 598-99 
(11th Cir. 2019), the Court granted the motion to vacate based primarily on the absence of prejudice 
to the nonmoving party. That appeal is now pending before the District Court. 
4• Mikles Adv. Pro., ECF No. 173. 

49 At the April 9, 2020 hearing, the Court noted that there was no reason for Mr. Catanzarite to have 
waited until the last minute to file this emergency motion, when the auction at issue - scheduled to 
take place from April 7 through 9, 2020 - was undoubtedly set sometime before April 7, 2020. 
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position on the matter abundantly clear in earlier rulings, 50 but it was filed without 

the Local Rule 9075-l(B) certification51 on an expedited basis in the midst of the 

global COVID-19 pandemic - in which court operations throughout the country have 

been disrupted - and during the week of both Passover and Easter. After conducting 

a telephonic hearing on April 9, 2020, the Court denied the emergency motion.52 

III. GOVERNING LAW. 

"The ability to appear pro hac vice is a privilege, not a right, and may be 

revoked by the Court upon a finding of misconduct."53 Where an attorney has already 

been admitted to appear pro hac vice, the standards governing revocation of that 

privilege differ, depending on the circumstances.54 For conduct that threatens 

disruption of the court proceedings or is a deliberate challenge to the Court's 

authority, the Court is given great deference to disqualify the recalcitrant attorney.55 

"If, however, the conduct at issue does not threaten the orderly administration of 

justice but is allegedly unethical," the Court must rest its "disqualification decisions 

on the violation of specific Rules of Professional Conduct, not on some 'transcendental 

50 The Court also noted at the April 9, 2020 hearing that it had twice before considered and dismissed 
the argument Mr. Catanzarite raised in his Emergency Motion to Modify Injunction. 

51 Local Rule 9075-l(B) requires "a certification that the proponent has made a bona fide effort to 
resolve the matter without hearing." 

52 Mikles Adv. Pro., ECF No. 180. 

"Blitz Telecom Consulting, LLC v. Peerless Network, Inc., Case No. 6:14-cv-307-Orl-40GJK, 2016 WL 
6125585, at *2 (M.D. Fla. Oct. 20, 2016); cf. Chambers v. NASCO, Inc., 501 U.S. 32, 43 (1991) ("[A] 

, federal court has the power to control admission to its bar and to discipline attorneys who appear 
before it."). 

"Schlumberger Techs., Inc. v. Wiley, 113 F.3d 1553, 1561 (11th Cir. 1997). 

55 Id. 
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code of conduct ... that ... exist[s] only in the subjective opinion of the court."'56 

Except in certain circumstances not present here, an attorney's pro hac vice privileges 

may not be revoked "without notice of the charge against him or an opportunity to 

explain."57 

The Florida Rules of Professional Conduct provide that a lawyer must not 

"knowingly disobey an obligation under the rules of a tribunal except for an open 

refusal based on an assertion that no valid obligation exists."58 It is also improper for 

an attorney to, "in pretrial procedure, make a frivolous discovery request."59 The 

Florida Bar Guidelines for Professional Conduct further provide that "[a]ttorneys 

must, except in extraordinary circumstances, communicate with opposing counsel 

before scheduling depositions . . . to schedule them at times that are mutually 

convenient for all interested persons."60 The Guidelines go on to state that "[w]hen 

scheduling depositions, reasonable consideration should be given to accommodating 

schedules of opposing counsel and deponents, when it is possible to do so without 

prejudicing the client's rights."61 

56 Id. (quoting In re Finkelstein, 901 F.2d 1560, 1565 (11th Cir. 1990)). 

57 Kirkland v. Nat'l Mortg. Network, Inc., 884 F.2d 1367, 1371 (11th Cir. 1989) (quoting Kleiner v. First 
Nat'l Bank, 751 F.2d 1193, 1211 (11th Cir. 1985)). 

os FL ST BAR Rule 4-3.4(c). 

59 FL ST BAR Rule 4-3.4(d). 

6° Florida Bar Guidelines for Professional Conduct, Section B(l). 

61 Id., Section F(2). 
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IV. ANALYSIS. 

As this Court has previously found, Mr. Catanzarite deliberately violated this 

Court's preliminary injunction entered in the Mikles Adversary Proceeding. The 

Court sanctioned Mr. Catanzarite for this misconduct and warned him that further 

transgressions would result in an order to show cause why his pro hac vice status 

should not be revoked. He clearly did not heed the message and continues to 

deliberately challenge this Court's authority. After being admonished orally and in 

writing, and being sanctioned several times, Mr. Catanzarite continues to disobey 

local rules, federal rules, and court orders warning him that further misconduct will 

bring about the consequences now before the Court. Accordingly, his repeated 

violation of this Court's local rules and orders constitute deliberate challenges to this 

Court's authority, warranting revocation of his pro hac vice privileges. 

Moreover, Mr. Catanzarite's violation of the preliminary injunction was also a 

violation of FL ST BAR Rule 4-3.4(c), and his numerous discovery transgressions -

all of which resulted in rulings against him and his clients -violated FL ST BAR Rule 

4-3.4(d). Additionally, his noticing of depositions - particularly the Northwood 

Entities' depositions that he unilaterally noticed for December 24 and 26 in New York 

- violated Florida Bar Guidelines for Professional Conduct, Sections B(l) and F(2). 

V. CONCLUSION. 

Mr. Catanzarite has abused his privilege to appear pro hac vice in this Court. 

This Court expects the attorneys who practice and appear before it to be civil, 

courteous, and cooperative. All attorneys licensed to practice law in Florida are 

required to swear an oath to "maintain the respect due to courts of justice and judicial 
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officers," and "to opposing parties and their counsel, [to] pledge fairness, integrity, 

and civility, not only in court, but also in all written and oral communications."62 As 

a visiting attorney granted the privilege to practice in this Court, Mr. Catanzarite 

was expected to abide by these principles. His actions in the Daymark Case, however, 

have been inconsistent with these principles.63 An attorney whose pro hac vice 

application was false when filed, who has thrice been sanctioned, who has repeatedly 

ignored our Local Rules, and who has continually failed to grasp the concept that 

discovery is a tool, not a weapon64 will forfeit the privilege of appearing in this Court. 

If- after giving Mr. Catanzarite a final opportunity to respond to the charges 

against him - the Court decides to immediately revoke his pro hac vice privileges, the 

Court still intends to proceed with the August 31-September 2, 2020 evidentiary 

hearing on the Settlement Motion.65 Mr. Frankenthal, as Local Counsel to the 

Objecting Creditors, is certainly capable of trying this matter without Mr. 

Catanzarite, as he has been involved in the case from the outset. Thus, the revocation 

62 The Oath of Admission to the Florida Bar was amended September 12, 2011 to add this civility 
pledge. 

63 Mr. Catanzarite's behavior has also been inconsistent with Rule 1001 of the Federal Rules of 
Bankruptcy Procedure, which provides that the Rules should be "construed, administered, and 
employed by the court and the parties to secure the just, speedy, and inexpensive determination of 
every case and proceeding." Mr. Catanzarite's tactics and behavior during this case have been contrary 
to this mandate. 

64 Discovery must also be "proportional to the needs of the case, considering the importance of the 
issues at stake in the action, the amount in controversy, the parties' relative access to relevant 
information, the parties' resources, the importance of the discovery in resolving the issues, and 
whether the burden or expense of the proposed discovery outweighs its likely benefit'' Fed. R. Civ. P. 
26(b)(l). 

65 Public health and safety conditions permitting, of course. 
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of Mr. Catanzarite's pro hac vice privileges will not serve as a basis for any 

continuance of the hearing. 

Accordingly, upon consideration of the Motion for Order to Show Cause, the 

Response in Opposition, the Joinders, the Objection to Joinders, the Catanzarite 

Declaration, the Kent Declaration, the arguments made at the March 5, 2020 

hearing, and the record in the Daymark Case and its related adversary proceedings, 

it is 

ORDERED that: 

1. The Trustee's Motion for Order to Show Cause is GRANTED. 

2. Attorney Kenneth J. Catanzarite is directed to show cause why his pro 

hac vice privileges should not immediately be revoked. 

3. Mr. Catanzarite must file a written response to this Order to Show 

Cause on or before May 29, 2020. His response must include any legal citations, 

citations to the record, and affidavits or declarations Mr. Catanzarite would like the 

Court to consider in deciding whether to revoke his pro hac vice privileges.66 

4. Failure to file a written response on or before May 29, 2020, will result 

in the immediate revocation of Mr. Catanzarite's pro hac vice privileges without 

further notice or hearing. 

66 In light of the extensive briefing on the Motion for Order to Show Cause and all related filings, 
including Mr. Catanzarite's Response in Opposition, Objection to Joinders and his Declaration, and 
the extensive arguments at the March 5, 2020 hearing (which Mr. Catanzarite elected to attend by 
telephone), and the final opportunity afforded to Mr. Catanzarite by this Order to file another written 
response, affidavit or declaration, the Court finds that a further hearing on this matter is unnecessary 
and intends to rule on the papers. Mr. Catanzarite has had more than ample notice of the charges 
against him and multiple opportunities to respond and appear in person before the Court. 
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5. Any interested party wishing to reply to Mr. Catanzarite's response 

must file a reply on or before June 12. 2020. Any reply must likewise include any 

legal citations, citations to the record, and affidavits or declarations the party would 

like the Court to consider. 

### 

Copies furnished to: 

Barry P. Gruher, Esq., who must serve a copy of this Order on all interested parties 
and file a certificate of service thereof. 
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No. 21-12766
United States Court of Appeals, Eleventh Circuit

Catanzarite v. GCL, LLC (In re Daymark Realty Advisors, Inc.)
Decided Mar 9, 2022

21-12766

03-09-2022

In re: DAYMARK REALTY ADVISORS, INC.,
DAYMARK PROPERTIES REALTY, INC.,
DAYMARK RESIDENTIAL MANAGEMENT,
INC., Debtors. v. GCL, LLC, INFINITY
URBANCENTURY, LLC, ETIENNE LOCOH,
TODD A. MIKLES, SOVEREIGN CAPITAL
MANAGEMENT GROUP, LLC, et al.,
Defendants-Appellees. KENNETH J.
CATANZARITE, Plaintiff-Appellant,

PER CURIAM.

DO NOT PUBLISH *22

Appeal from the United States District Court for
the Southern District of Florida D.C. Docket No.
0:20-cv-61032-RS

Before William Pryor, Chief Judge, Luck, and
Lagoa, Circuit Judges.

PER CURIAM.

Kenneth Catanzarite appeals the denial of relief
from a judgment of the bankruptcy court. The
district court affirmed the award of sanctions
against Catanzarite for violating a preliminary
injunction that barred "the commencement of any
further actions under the same or similar facts or
circumstances to" lawsuits he had filed against
bankruptcy creditors. The district court also ruled
that Catanzarite forfeited his opportunity to object
to the amount of sanctions imposed. We affirm.

In 2018, Daymark Realty Advisors, Incorporated,
Daymark Properties Realty, Incorporated, and
Daymark Residential Management, Incorporated,
filed separate petitions for bankruptcy *3  under
Chapter 11 of the Bankruptcy Code, which the
bankruptcy court consolidated. Catanzarite, an
attorney licensed in California and admitted to
appear pro hac vice in the bankruptcy court, filed
adversary complaints against the Daymark
companies for Richard Carlson and eleven other
plaintiffs (the Carlson plaintiffs) and for Katherine
Looper and six other plaintiffs. Those plaintiffs
complained of breach of fiduciary duties and other
wrongdoing in handling their investments in
several properties, including their interests as
tenants-in-common in the Congress Center, an
office tower in Chicago, Illinois. Later,
Catanzarite moved successfully to convert the
bankruptcy petition to an action under Chapter 7
of the Bankruptcy Code.

3

Catanzarite also sued Daymark creditors,
including Todd Mikles, Etienne Locoh, GCL,
LLC, and other entities related to the Daymark
companies (the Mikles creditors). Catanzarite filed
nine putative class action complaints for the
Carlson plaintiffs in California and Utah courts
against various combinations of the Mikles
creditors. The complaints alleged that the creditors
were alter egos of and shared common control of
and culpability for the Daymark companies'
mishandling of investments in the Congress
Center and other properties.
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The Mikles creditors entered an agreement to
settle their claims with the bankruptcy trustee,
Chad Paiva, and obtained an injunction that stayed
the nine lawsuits. See 11 U.S.C. § 105(a);
Fed.R.Bankr.P. 7001(7). After a hearing attended
by Catanzarite, the creditors, and the Trustee on
August 27, 2019, the bankruptcy *4  court issued
an order that "enjoin[ed] continuation of the [nine]
Subject Lawsuits or the commencement of any
further actions under [the] same or similar facts or
circumstances to the Subject Lawsuits" for 60
days. On the Mikles creditors' motion, and after a
second hearing, the bankruptcy court issued a
second preliminary injunction that extended the
stay to December 11, 2019.

4

On November 7, 2019, Catanzarite, as counsel for
Katherine Looper and nine other plaintiffs (the
Looper plaintiffs), filed in a California court a
complaint alleging that Mikles and GCL assisted
the Daymark companies to defraud investors in
connection with the Congress Center and another
property. Catanzarite also filed a notice of lis
pendens on GCL property.

The Mikles creditors moved to enforce the
injunction and to impose sanctions. The
bankruptcy court held a hearing on the motion
attended by the creditors, Catanzarite, and the
Trustee. The Trustee testified about Catanzarite's
actions, the effect on the stay, and maintaining
control of the property of the estate.

The bankruptcy court granted the motion and
sanctioned Catanzarite. The bankruptcy court
ruled that Catanzarite, as counsel for and in active
concert with the Carlson plaintiffs, see Fed. R.
Civ. P. 65(d)(2)(B), violated the injunction by
filing a civil action and lis pendens for the Looper
plaintiffs "based upon TIC ownership interests in
the Congress Center," which was the same subject
"matter[] explicitly enjoined by the Second
Preliminary Injunction Order." And the
bankruptcy court stated that it earlier had
sanctioned Catanzarite for creating a website

containing false and *5  misleading statements
about the Daymark bankruptcy. The bankruptcy
court stayed the Looper action and ordered
Catanzarite to reimburse the Mikles creditors and
"Trustee Paiva for any actual attorneys' fees and
expenses incurred in connection with" the Looper
action. Although the Trustee was not a party to the
motion, the bankruptcy court found "it appropriate
to compensate the bankruptcy estate . . . in light of
the pending settlement motion in the main
bankruptcy case and the intent of the injunctive
relief in this adversary proceeding-to maintain the
status quo pending the hearing to consider
approval of that settlement . . . ."

5

As directed by the bankruptcy court, the Mikles
creditors and the Trustee timely filed affidavits for
and redacted time records of the fees and expenses
they sought as compensatory sanctions. On
January 29, 2020, the Mikles creditors requested
$49,020.50 in attorneys' fees, and on February 5,
2020, the Trustee requested $13,333 for similar
expenses. On February 25, 2020, almost three
weeks after the expiration of the seven-day
deadline imposed by the bankruptcy court,
Catanzarite objected to the affidavits.

The bankruptcy court denied Catanzarite's
objection to the affidavits as untimely. The
bankruptcy court found that Catanzarite "failed to
timely object to either affidavit" or "to timely
move for an extension of time to object" and that
his notice of late filing "offered a variety of
excuses for missing the deadline, none of which
[rose] to the level of excusable neglect." The
bankruptcy court awarded the full amount of
attorneys' fees that the Mikles creditors requested
as "incurred in connection with responding to *6

the [Looper action] and prosecuting the [motion to
enforce], and . . . not excessive." As to the Trustee,
the bankruptcy court found that "certain time
entries include time for both main case issues as
well as the pertinent issues in this adversary
proceeding" and, being "unable to determine
which portion of [specific] entries [were]

6
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attributable to the [Looper action] and the [motion
to enforce], . . . [it] exercise[d] its discretion and
award[ed] only 50% of the fees billed" on four
days in December 2019. The bankruptcy court
awarded the Trustee $11,639.25 in attorneys' fees.

The district court affirmed the imposition of
sanctions and the fee awards. The district court
ruled that, "under the plain language of Rule 65(d)
(2)(B), [Catanzarite], as the attorney for the
enjoined Carlson [plaintiffs], was bound by the
Preliminary Injunction" and violated it by filing an
action "based on similar ownership interests and
the same or similar facts or circumstances." The
district court rejected Catanzarite's argument that
he could engage in prohibited conduct for another
client. The district court ruled that Catanzarite's
"failure to object to the fee affidavit[s] and his
conclusory and vague challenges to the
reasonableness of the fees . . . [were] fatal to his
argument" challenging the accuracy and veracity
of the affidavits. The district court also ruled that
the bankruptcy court did not abuse its discretion in
determining the fee awards after carefully
reviewing the affidavits and time records that the
Mikles creditors and the Trustee submitted. The
district court rejected as refuted by the record
Catanzarite's argument that awarding sanctions to
the Trustee violated his right to due process. *77

"[A]s [the] second court of review," we
"examine[] independently the factual and legal
determinations of the bankruptcy court and
employ[] the same standard of review as the
district court." In re Ocean Warrior, Inc., 835 F.3d
1310, 1315 (11th Cir. 2016) (quoting In re Fisher
Island Invs., Inc., 778 F.3d 1172, 1189 (11th Cir.
2015)). We review the imposition of sanctions for
abuse of discretion and related findings of fact for
clear error. Id. Under the abuse-of-discretion
standard, we must affirm "unless the [bankruptcy]
court made a clear error of judgment, or has
applied the wrong legal standard." Id. (internal
quotation marks omitted). So the bankruptcy court
enjoys a "a range of choice within which we will

not reverse . . . even if we might have reached a
different decision." Schiavo ex. rel. Schindler v.
Schiavo, 403 F.3d 1223, 1226 (11th Cir. 2005).

The bankruptcy court did not err in determining
that Catanzarite was bound by the injunction.
Federal Rule of Civil Procedure 65 binds three
categories of persons to comply with an
injunction: "the parties; the parties' . . . attorneys;
and other persons who are in active concert or
participation" with persons in the first two
categories. Fed.R.Civ.P. 65(d)(2)(B). The Rule
binds an attorney to an injunction to the same
extent as a party. So, as the bankruptcy court
explained, Catanzarite could not "engag[e] in
conduct in which [the parties, ] the Carlson
[plaintiffs, ] themselves could not engage."

Catanzarite misinterprets Rule 65(d)(2)(B) as
prohibiting attorneys only "from engaging in
enjoined conduct on behalf of an *8  enjoined
party." "We are not at liberty to add terms or posit
an interpretation that differs from the explicit
language of" a federal rule of procedure. United
States v. Orozco, 160 F.3d 1309, 1316 (11th Cir.
1998). Rule 65(d)(2)(B) plainly bars a party's
attorney from engaging in enjoined conduct
regardless of his client's situation. Because
Catanzarite was bound to obey the injunction, we
need not address his argument that the bankruptcy
court erred by ruling, in the alternative, that he
was bound to the injunction by acting in concert
with his clients under Rule 65(d)(2)(C).

8

Catanzarite violated the injunction. The injunction
expressly prohibited "the commencement of any
further actions under same or similar facts or
circumstances to the Subject Lawsuits." Two of
the subject lawsuits involved Mikles creditors
mishandling investors' tenancy-in-common
interests in the Congress Center. In the complaint
and lis pendens, Catanzarite repeated many of the
facts and legal arguments made in the subject
lawsuits.

3
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The bankruptcy court did not abuse its discretion.
"Congress has empowered bankruptcy courts
broadly to issue any order, process, or judgment
that is necessary or appropriate to carry out the
provisions of the Bankruptcy Code, 11 U.S.C. §
105(a), including sanctions to enforce . . . [an]
injunction." In re McLean, 794 F.3d 1313, 1319
(11th Cir. 2015). The bankruptcy court sanctioned
Catanzarite for the permissible purpose of
compensating the Trustee and the Mikles creditors
for losses caused by Catanzarite's noncompliance.
See Local 28, Sheet Metal Workers' Int'l Ass'n v.
EEOC, 478 U.S. 421, 443 (1986). The Trustee was
entitled to compensation *9  even though he did
not move to enforce the injunction or join the
Mikles creditors' motion. The Trustee was a party
in the bankruptcy case in which the injunction
issued for the purpose of maintaining the status
quo pending the resolution of a proposed
settlement between the estate and the Mikles
creditors. See E.E.O.C. v. Guardian Pools, Inc.,
828 F.2d 1507, 1514-15 (11th Cir. 1987).
Catanzarite's violation of the injunction
interrupted the progress of the bankruptcy case
and required the Trustee and the Mikles creditors
to incur expenses related to the Looper action and
to the enforcement of the injunction.

9

Catanzarite argues that he was denied due process
with respect to the award to the Trustee, but he
was "given fair notice that his conduct may
warrant sanctions and the reasons why" as well as
"an opportunity to respond . . . and to justify his
actions," In re Mroz, 65 F.3d 1567, 1575-76 (11th
Cir. 1995). The motion to enforce outlined
Catanzarite's willful disobedience of the
injunction. During the hearing on the motion, the
Trustee testified about the effect that Catanzarite's

noncompliance had on the bankruptcy
proceedings, and Catanzarite presented a defense.
As the district court stated, Catanzarite "was on
notice that the bankruptcy court was . . .
considering whether and how [his] actions may
have affected the Trustee and the estate and
whether that should give rise to sanctions." And
the bankruptcy court afforded Catanzarite the
opportunity to object to the Trustee's affidavit and
time records, but Catanzarite delayed filing a
response. This process was sufficient to satisfy
due process. *1010

The bankruptcy court also did not abuse its
discretion in determining the fee awards. The
bankruptcy court ensured that its awards were
"calibrated to the damages caused by"
Catanzarite's noncompliance by limiting the award
to "cover[ing] the legal bills that the litigation
abuse occasioned." Goodyear Tire & Rubber Co.
v. Haeger, 137 S.Ct. 1178, 1186 (2017) (internal
quotation marks omitted and alterations adopted).
The bankruptcy court "carefully reviewed the
Affidavits and time records" the Trustee and the
Mikles creditors submitted and found that the fees
were "incurred in connection with responding to
the [Looper action] and in prosecuting" the motion
to enforce the injunction. The bankruptcy court
noticed an inadvertent duplication of fees by the
Trustee and adjusted the amount requested to
account for the error. Catanzarite contests the
amounts of the awards, but he forfeited the
opportunity to challenge those amounts by failing
timely to object to the affidavits, see Green v.
Graham, 906 F.3d 955, 963 (11th Cir. 2018).

We AFFIRM the sanctions against Catanzarite.

4
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San Francisco Office    Los Angeles Office  
180 Howard Street 845 S. Figueroa Street  
San Francisco, CA 94105 www.calbar.ca.gov Los Angeles, CA 90017 

The State Bar 
of California 

OFFICE OF CHIEF TRIAL COUNSEL 

845 S. Figueroa Street, Los Angeles, CA 90017 213-765-1000 ctc.cpra@calbar.ca.gov 

Via e-mail only - justintimesd@gmail.com 

June 14, 2022 

Justin S. Beck 

RE: Request for State Bar Records 

Dear Mr. Beck:  

This letter is an additional response to your Public Records Act request dated May 7, 2022, 
addressed to Assistant General Counsel Carissa Andresen and received by the State Bar of 
California on May 12, 2022.  You requested the following: 

• Per BPC 6086.10: (c) Notwithstanding the confidentiality of
investigations, the State Bar shall disclose to any member of the public so
inquiring, any information reasonably available to it pursuant to
subdivision (o) of Section 6068, and to Sections 6086.7, 6086.8, and 6101,
concerning a licensee of the State Bar that is otherwise a matter of public
record, including civil or criminal filings and dispositions.”

Please send me “any information [from State Bar, from courts in any
jurisdiction, from State Bar licensees on mandatory reporting, from
insurers on mandatory reporting] reasonably available to [public entity
State Bar and its public employees] pursuant to subdivision (o) of Section
6068, and to Sections 6086.7, 6086.8, and 6101, concerning a licensee of
the State Bar [see below] that is otherwise a matter of public record,
including all judgments, orders, civil or criminal filings and dispositions
related to the following:

1) Kenneth Joseph Catanzarite

Please be advised that State Bar disciplinary complaints and investigatory records are 
confidential and not subject to disclosure.  (Gov. Code, § 6254 subd. (f) [Investigatory files 
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Justin S. Beck 
June 14, 2022 
Page 2 
 
 
compiled by a state agency for licensing purposes are not subject to disclosure under the 
California Public Records Act]; Bus. & Prof. Code, § 6086.1 subd. (b) ["[D]isciplinary 
investigations … shall not be disclosed pursuant to any state law, including, but not limited to, 
the California Public Records Act."].) 
 
Without waiving said exemptions, please see the enclosed records. 
 

7) Drexel Bradshaw 
 
State Bar disciplinary complaints and investigatory records are confidential and not subject to 
disclosure.  (Gov. Code, § 6254 subd. (f); Bus. & Prof. Code, § 6086.1 subd. (b).) 
 
Without waiving said exemptions, the State Bar has conducted a diligent search of its records 
and has located no documents responsive to your request.  The State Bar reserves the right to 
determine whether the requested records are exempt from disclosure pursuant to the 
California Public Records Act should we later locate responsive documents. 
 
If you wish to discuss this matter further, I can be reached at the telephone number above. 
 
Best regards, 
 
 
 
Alex Hackert 
Senior Trial Counsel 
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FTC Staff Guidance on Active Supervision of State 
Regulatory Boards Controlled by Market Participants∗ 

I. Introduction

States craft regulatory policy through a variety of actors, including state legislatures, 
courts, agencies, and regulatory boards. While most regulatory actions taken by state actors 
will not implicate antitrust concerns, some will. Notably, states have created a large number of 
regulatory boards with the authority to determine who may engage in an occupation (e.g., by 
issuing or withholding a license), and also to set the rules and regulations governing that 
occupation. Licensing, once limited to a few learned professions such as doctors and lawyers, is 
now required for over 800 occupations including (in some states) locksmiths, beekeepers, 
auctioneers, interior designers, fortune tellers, tour guides, and shampooers.1   

In general, a state may avoid all conflict with the federal antitrust laws by creating 
regulatory boards that serve only in an advisory capacity, or by staffing a regulatory board 
exclusively with persons who have no financial interest in the occupation that is being 
regulated. However, across the United States, “licensing boards are largely dominated by active 
members of their respective industries . . .”2 That is, doctors commonly regulate doctors, 
beekeepers commonly regulate beekeepers, and tour guides commonly regulate tour guides.  

Earlier this year, the U.S. Supreme Court upheld the Federal Trade Commission’s 
determination that the North Carolina State Board of Dental Examiners (“NC Board”) violated 
the federal antitrust laws by preventing non-dentists from providing teeth whitening services in 
competition with the state’s licensed dentists. N.C. State Bd. of Dental Exam’rs v. FTC, 135 S. Ct. 
1101 (2015). NC Board is a state agency established under North Carolina law and charged with 
administering and enforcing a licensing system for dentists. A majority of the members of this 
state agency are themselves practicing dentists, and thus they have a private incentive to limit 

∗ This document sets out the views of the Staff of the Bureau of Competition. The Federal Trade Commission is not 
bound by this Staff guidance and reserves the right to rescind it at a later date. In addition, FTC Staff reserves the 
right to reconsider the views expressed herein, and to modify, rescind, or revoke this Staff guidance if such action 
would be in the public interest. 
1 Aaron Edlin & Rebecca Haw, Cartels By Another Name: Should Licensed Occupations Face Antitrust Scrutiny, 162 
U. PA. L. REV. 1093, 1096 (2014).
2 Id. at 1095.
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competition from non-dentist providers of teeth whitening services. NC Board argued that, 
because it is a state agency, it is exempt from liability under the federal antitrust laws. That is, 
the NC Board sought to invoke what is commonly referred to as the “state action exemption” or 
the “state action defense.” The Supreme Court rejected this contention and affirmed the FTC’s 
finding of antitrust liability.  

In this decision, the Supreme Court clarified the applicability of the antitrust state action 
defense to state regulatory boards controlled by market participants: 

“The Court holds today that a state board on which a controlling number of 
decisionmakers are active market participants in the occupation the board 
regulates must satisfy Midcal’s [Cal. Retail Liquor Dealers Ass’n v. Midcal 
Aluminum, Inc., 445 U.S. 97 (1980)] active supervision requirement in order to 
invoke state-action antitrust immunity.” N.C. Dental, 135 S. Ct. at 1114. 

In the wake of this Supreme Court decision, state officials have requested advice from the 
Federal Trade Commission regarding antitrust compliance for state boards responsible for 
regulating occupations. This outline provides FTC Staff guidance on two questions. First, when 
does a state regulatory board require active supervision in order to invoke the state action 
defense? Second, what factors are relevant to determining whether the active supervision 
requirement is satisfied? 

Our answers to these questions come with the following caveats. 

 Vigorous competition among sellers in an open marketplace generally provides 
consumers with important benefits, including lower prices, higher quality services, 
greater access to services, and increased innovation. For this reason, a state legislature 
should empower a regulatory board to restrict competition only when necessary to 
protect against a credible risk of harm, such as health and safety risks to consumers. The 
Federal Trade Commission and its staff have frequently advocated that states avoid 
unneeded and burdensome regulation of service providers.3  
 
 Federal antitrust law does not require that a state legislature provide for active 
supervision of any state regulatory board. A state legislature may, and generally should, 
prefer that a regulatory board be subject to the requirements of the federal antitrust 

                                                      

3 See, e.g., Fed. Trade Comm’n Staff Policy Paper, Policy Perspectives: Competition and the Regulation of Advanced 
Practice Registered Nurses (Mar. 2014), https://www.ftc.gov/system/files/documents/reports/policy-perspectives-
competition-regulation-advanced-practice-nurses/140307aprnpolicypaper.pdf; Fed. Trade Comm’n & U.S. Dept. of 
Justice, Comment before the South Carolina Supreme Court Concerning Proposed Guidelines for Residential and 
Commercial Real Estate Closings (Apr. 2008), https://www.ftc.gov/news-events/press-releases/2008/04/ftcdoj-
submit-letter-supreme-court-south-carolina-proposed. 
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laws. If the state legislature determines that a regulatory board should be subject to 
antitrust oversight, then the state legislature need not provide for active supervision. 
 
 Antitrust analysis – including the applicability of the state action defense – is 
fact-specific and context-dependent. The purpose of this document is to identify certain 
overarching legal principles governing when and how a state may provide active 
supervision for a regulatory board. We are not suggesting a mandatory or one-size-fits-
all approach to active supervision. Instead, we urge each state regulatory board to 
consult with the Office of the Attorney General for its state for customized advice on 
how best to comply with the antitrust laws. 
 
 This FTC Staff guidance addresses only the active supervision prong of the state 
action defense. In order successfully to invoke the state action defense, a state 
regulatory board controlled by market participants must also satisfy the clear 
articulation prong, as described briefly in Section II. below. 
 
 This document contains guidance developed by the staff of the Federal Trade 
Commission. Deviation from this guidance does not necessarily mean that the state 
action defense is inapplicable, or that a violation of the antitrust laws has occurred. 
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II. Overview of the Antitrust State Action Defense 
 

“Federal antitrust law is a central safeguard for the Nation’s free market structures  . . . . 
The antitrust laws declare a considered and decisive prohibition by the Federal Government of 
cartels, price fixing, and other combinations or practices that undermine the free market.” N.C. 
Dental, 135 S. Ct. at 1109.   

Under principles of federalism, “the States possess a significant measure of 
sovereignty.” N.C. Dental, 135 S. Ct. at 1110 (quoting Community Communications Co. v. 
Boulder, 455 U.S. 40, 53 (1982)). In enacting the antitrust laws, Congress did not intend to 
prevent the States from limiting competition in order to promote other goals that are valued by 
their citizens. Thus, the Supreme Court has concluded that the federal antitrust laws do not 
reach anticompetitive conduct engaged in by a State that is acting in its sovereign capacity. 
Parker v. Brown, 317 U.S. 341, 351-52 (1943). For example, a state legislature may “impose 
restrictions on occupations, confer exclusive or shared rights to dominate a market, or 
otherwise limit competition to achieve public objectives.” N.C. Dental, 135 S. Ct. at 1109. 

Are the actions of a state regulatory board, like the actions of a state legislature, exempt 
from the application of the federal antitrust laws? In North Carolina State Board of Dental 
Examiners, the Supreme Court reaffirmed that a state regulatory board is not the sovereign. 
Accordingly, a state regulatory board is not necessarily exempt from federal antitrust liability. 

More specifically, the Court determined that “a state board on which a controlling 
number of decisionmakers are active market participants in the occupation the board 
regulates” may invoke the state action defense only when two requirements are satisfied: first, 
the challenged restraint must be clearly articulated and affirmatively expressed as state policy; 
and second, the policy must be actively supervised by a state official (or state agency) that is 
not a participant in the market that is being regulated. N.C. Dental, 135 S. Ct. at 1114. 

 The Supreme Court addressed the clear articulation requirement most recently 
in FTC v. Phoebe Putney Health Sys., Inc., 133 S. Ct. 1003 (2013). The clear articulation 
requirement is satisfied “where the displacement of competition [is] the inherent, 
logical, or ordinary result of the exercise of authority delegated by the state legislature. 
In that scenario, the State must have foreseen and implicitly endorsed the 
anticompetitive effects as consistent with its policy goals.” Id. at 1013. 

 The State’s clear articulation of the intent to displace competition is not alone 
sufficient to trigger the state action exemption. The state legislature’s clearly-articulated 
delegation of authority to a state regulatory board to displace competition may be 
“defined at so high a level of generality as to leave open critical questions about how 
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and to what extent the market should be regulated.” There is then a danger that this 
delegated discretion will be used by active market participants to pursue private 
interests in restraining trade, in lieu of implementing the State’s policy goals. N.C. 
Dental, 135 S. Ct. at 1112. 

 The active supervision requirement “seeks to avoid this harm by requiring the 
State to review and approve interstitial policies made by the entity claiming [antitrust] 
immunity.” Id. 

Where the state action defense does not apply, the actions of a state regulatory board 
controlled by active market participants may be subject to antitrust scrutiny. Antitrust issues 
may arise where an unsupervised board takes actions that restrict market entry or restrain 
rivalry. The following are some scenarios that have raised antitrust concerns: 

 A regulatory board controlled by dentists excludes non-dentists from competing 
with dentists in the provision of teeth whitening services. Cf. N.C. Dental, 135 S. Ct. 
1101. 

 A regulatory board controlled by accountants determines that only a small and 
fixed number of new licenses to practice the profession shall be issued by the state each 
year. Cf. Hoover v. Ronwin, 466 U.S. 558 (1984). 

 A regulatory board controlled by attorneys adopts a regulation (or a code of 
ethics) that prohibits attorney advertising, or that deters attorneys from engaging in 
price competition. Cf. Bates v. State Bar of Ariz., 433 U.S. 350 (1977); Goldfarb v. Va. 
State Bar, 421 U.S. 773 (1975). 
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III. Scope of FTC Staff Guidance 
 

A. This Staff guidance addresses the applicability of the state action defense under the 
federal antitrust laws. Concluding that the state action defense is inapplicable does not 
mean that the conduct of the regulatory board necessarily violates the federal antitrust 
laws. A regulatory board may assert defenses ordinarily available to an antitrust 
defendant.   

1. Reasonable restraints on competition do not violate the antitrust laws, even 
where the economic interests of a competitor have been injured. 

Example 1: A regulatory board may prohibit members of the occupation from engaging 
in fraudulent business practices without raising antitrust concerns. A regulatory board 
also may prohibit members of the occupation from engaging in untruthful or deceptive 
advertising. Cf. Cal. Dental Ass’n v. FTC, 526 U.S. 756 (1999). 

Example 2: Suppose a market with several hundred licensed electricians. If a regulatory 
board suspends the license of one electrician for substandard work, such action likely 
does not unreasonably harm competition. Cf. Oksanen v. Page Mem’l Hosp., 945 F.2d 
696 (4th Cir. 1991) (en banc).  

2. The ministerial (non-discretionary) acts of a regulatory board engaged in good 
faith implementation of an anticompetitive statutory regime do not give rise to 
antitrust liability. See 324 Liquor Corp. v. Duffy, 479 U.S. 335, 344 n. 6 (1987). 

Example 3: A state statute requires that an applicant for a chauffeur’s license submit to 
the regulatory board, among other things, a copy of the applicant’s diploma and a 
certified check for $500. An applicant fails to submit the required materials. If for this 
reason the regulatory board declines to issue a chauffeur’s license to the applicant, such 
action would not be considered an unreasonable restraint. In the circumstances 
described, the denial of a license is a ministerial or non-discretionary act of the 
regulatory board. 

3. In general, the initiation and prosecution of a lawsuit by a regulatory board does 
not give rise to antitrust liability unless it falls within the “sham exception.” 
Professional Real Estate Investors v. Columbia Pictures Industries, 508 U.S. 49 
(1993); California Motor Transport Co. v. Trucking Unlimited, 404 U.S. 508 (1972). 

Example 4: A state statute authorizes the state’s dental board to maintain an action in 
state court to enjoin an unlicensed person from practicing dentistry. The members of 
the dental board have a basis to believe that a particular individual is practicing 
dentistry but does not hold a valid license. If the dental board files a lawsuit against that 
individual, such action would not constitute a violation of the federal antitrust laws.     
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B. Below, FTC Staff describes when active supervision of a state regulatory board is 
required in order successfully to invoke the state action defense, and what factors are 
relevant to determining whether the active supervision requirement has been satisfied. 
 
1. When is active state supervision of a state regulatory board required in order to 

invoke the state action defense?   

General Standard: “[A] state board on which a controlling number of decisionmakers 
are active market participants in the occupation the board regulates must satisfy 
Midcal’s active supervision requirement in order to invoke state-action antitrust 
immunity.” N.C. Dental, 135 S. Ct. at 1114. 

Active Market Participants: A member of a state regulatory board will be considered to 
be an active market participant in the occupation the board regulates if such person (i) 
is licensed by the board or (ii) provides any service that is subject to the regulatory 
authority of the board. 

 If a board member participates in any professional or occupational sub-
specialty that is regulated by the board, then that board member is an active 
market participant for purposes of evaluating the active supervision 
requirement. 

 It is no defense to antitrust scrutiny, therefore, that the board members 
themselves are not directly or personally affected by the challenged restraint. 
For example, even if the members of the NC Dental Board were orthodontists 
who do not perform teeth whitening services (as a matter of law or fact or 
tradition), their control of the dental board would nevertheless trigger the 
requirement for active state supervision. This is because these orthodontists are 
licensed by, and their services regulated by, the NC Dental Board. 

 A person who temporarily suspends her active participation in an 
occupation for the purpose of serving on a state board that regulates her former 
(and intended future) occupation will be considered to be an active market 
participant. 

Method of Selection: The method by which a person is selected to serve on a state 
regulatory board is not determinative of whether that person is an active market 
participant in the occupation that the board regulates. For example, a licensed dentist is 
deemed to be an active market participant regardless of whether the dentist (i) is 
appointed to the state dental board by the governor or (ii) is elected to the state dental 
board by the state’s licensed dentists. 
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A Controlling Number, Not Necessarily a Majority, of Actual Decisionmakers: 

 Active market participants need not constitute a numerical majority of 
the members of a state regulatory board in order to trigger the requirement of 
active supervision. A decision that is controlled, either as a matter of law, 
procedure, or fact, by active participants in the regulated market (e.g., through 
veto power, tradition, or practice) must be actively supervised to be eligible for 
the state action defense. 

 Whether a particular restraint has been imposed by a “controlling 
number of decisionmakers [who] are active market participants” is a fact-bound 
inquiry that must be made on a case-by-case basis. FTC Staff will evaluate a 
number of factors, including: 

 The structure of the regulatory board (including the number of 
board members who are/are not active market participants) and the 
rules governing the exercise of the board’s authority. 

 Whether the board members who are active market participants 
have veto power over the board’s regulatory decisions. 

Example 5: The state board of electricians consists of four non-electrician members and 
three practicing electricians. Under state law, new regulations require the approval of 
five board members. Thus, no regulation may become effective without the assent of at 
least one electrician member of the board. In this scenario, the active market 
participants effectively have veto power over the board’s regulatory authority. The 
active supervision requirement is therefore applicable. 

 The level of participation, engagement, and authority of the non-
market participant members in the business of the board – generally and 
with regard to the particular restraint at issue. 

 Whether the participation, engagement, and authority of the non-
market participant board members in the business of the board differs 
from that of board members who are active market participants – 
generally and with regard to the particular restraint at issue. 

 Whether the active market participants have in fact exercised, 
controlled, or usurped the decisionmaking power of the board.   

Example 6: The state board of electricians consists of four non-electrician members and 
three practicing electricians. Under state law, new regulations require the approval of a 
majority of board members. When voting on proposed regulations, the non-electrician 
members routinely defer to the preferences of the electrician members. Minutes of 

Complaint Supplement #30-2020-01145998 
Exhibit #9: 008

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 347



October 2015 

 

9 

board meetings show that the non-electrician members generally are not informed or 
knowledgeable concerning board business – and that they were not well informed 
concerning the particular restraint at issue. In this scenario, FTC Staff may determine 
that the active market participants have exercised the decisionmaking power of the 
board, and that the active supervision requirement is applicable. 

Example 7: The state board of electricians consists of four non-electrician members and 
three practicing electricians. Documents show that the electrician members frequently 
meet and discuss board business separately from the non-electrician members. On one 
such occasion, the electrician members arranged for the issuance by the board of 
written orders to six construction contractors, directing such individuals to cease and 
desist from providing certain services. The non-electrician members of the board were 
not aware of the issuance of these orders and did not approve the issuance of these 
orders. In this scenario, FTC Staff may determine that the active market participants 
have exercised the decisionmaking power of the board, and that the active supervision 
requirement is applicable. 

 

2. What constitutes active supervision?   

FTC Staff will be guided by the following principles: 

 “[T]he purpose of the active supervision inquiry . . . is to determine whether the 
State has exercised sufficient independent judgment and control” such that the details 
of the regulatory scheme “have been established as a product of deliberate state 
intervention” and not simply by agreement among the members of the state board. 
“Much as in causation inquiries, the analysis asks whether the State has played a 
substantial role in determining the specifics of the economic policy.” The State is not 
obliged to “[meet] some normative standard, such as efficiency, in its regulatory 
practices.” Ticor, 504 U.S. at 634-35. “The question is not how well state regulation 
works but whether the anticompetitive scheme is the State’s own.” Id. at 635. 

 It is necessary “to ensure the States accept political accountability for 
anticompetitive conduct they permit and control.” N.C. Dental, 135 S. Ct. at 1111.  See 
also Ticor, 504 U.S. at 636. 

 “The Court has identified only a few constant requirements of active supervision: 
The supervisor must review the substance of the anticompetitive decision, not merely 
the procedures followed to produce it; the supervisor must have the power to veto or 
modify particular decisions to ensure they accord with state policy; and the ‘mere 
potential for state supervision is not an adequate substitute for a decision by the State.’ 
Further, the state supervisor may not itself be an active market participant.” N.C. 
Dental, 135 S. Ct. at 1116–17 (citations omitted). 
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 The active supervision must precede implementation of the allegedly 
anticompetitive restraint.   

 “[T]he inquiry regarding active supervision is flexible and context-dependent.”  
“[T]he adequacy of supervision . . . will depend on all the circumstances of a case.” N.C. 
Dental, 135 S. Ct. at 1116–17. Accordingly, FTC Staff will evaluate each case in light of its 
own facts, and will apply the applicable case law and the principles embodied in this 
guidance reasonably and flexibly. 

 

3. What factors are relevant to determining whether the active supervision 
requirement has been satisfied?   

FTC Staff will consider the presence or absence of the following factors in determining whether 
the active supervision prong of the state action defense is satisfied.   

 The supervisor has obtained the information necessary for a proper evaluation 
of the action recommended by the regulatory board. As applicable, the supervisor has 
ascertained relevant facts, collected data, conducted public hearings, invited and 
received public comments, investigated market conditions, conducted studies, and 
reviewed documentary evidence. 

 The information-gathering obligations of the supervisor depend in part 
upon the scope of inquiry previously conducted by the regulatory board. For 
example, if the regulatory board has conducted a suitable public hearing and 
collected the relevant information and data, then it may be unnecessary for the 
supervisor to repeat these tasks. Instead, the supervisor may utilize the materials 
assembled by the regulatory board.   

 The supervisor has evaluated the substantive merits of the recommended action 
and assessed whether the recommended action comports with the standards 
established by the state legislature. 

 The supervisor has issued a written decision approving, modifying, or 
disapproving the recommended action, and explaining the reasons and rationale for 
such decision. 

 A written decision serves an evidentiary function, demonstrating that the 
supervisor has undertaken the required meaningful review of the merits of the 
state board’s action. 

 A written decision is also a means by which the State accepts political 
accountability for the restraint being authorized. 
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Scenario 1: Example of satisfactory active supervision of a state board regulation designating 
teeth whitening as a service that may be provided only by a licensed dentist, where state 
policy is to protect the health and welfare of citizens and to promote competition. 

 The state legislature designated an executive agency to review regulations 
recommended by the state regulatory board. Recommended regulations become 
effective only following the approval of the agency.     

 The agency provided notice of (i) the recommended regulation and (ii) an 
opportunity to be heard, to dentists, to non-dentist providers of teeth whitening, to the 
public (in a newspaper of general circulation in the affected areas), and to other 
interested and affected persons, including persons that have previously identified 
themselves to the agency as interested in, or affected by, dentist scope of practice 
issues. 

 The agency took the steps necessary for a proper evaluation of the 
recommended regulation. The agency: 

 Obtained the recommendation of the state regulatory board and 
supporting materials, including the identity of any interested parties and the full 
evidentiary record compiled by the regulatory board. 

 Solicited and accepted written submissions from sources other than the 
regulatory board. 

 Obtained published studies addressing (i) the health and safety risks 
relating to teeth whitening and (ii) the training, skill, knowledge, and equipment 
reasonably required in order to safely and responsibly provide teeth whitening 
services (if not contained in submission from the regulatory board). 

 Obtained information concerning the historic and current cost, price, and 
availability of teeth whitening services from dentists and non-dentists (if not 
contained in submission from the regulatory board). Such information was 
verified (or audited) by the Agency as appropriate. 

 Held public hearing(s) that included testimony from interested persons 
(including dentists and non-dentists). The public hearing provided the agency 
with an opportunity (i) to hear from and to question providers, affected 
customers, and experts and (ii) to supplement the evidentiary record compiled 
by the state board. (As noted above, if the state regulatory board has previously 
conducted a suitable public hearing, then it may be unnecessary for the 
supervising agency to repeat this procedure.) 

 The agency assessed all of the information to determine whether the 
recommended regulation comports with the State’s goal to protect the health and 
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welfare of citizens and to promote competition. 

 The agency issued a written decision accepting, rejecting, or modifying the scope 
of practice regulation recommended by the state regulatory board, and explaining the 
rationale for the agency’s action. 

 

Scenario 2: Example of satisfactory active supervision of a state regulatory board 
administering a disciplinary process. 

A common function of state regulatory boards is to administer a disciplinary process for 
members of a regulated occupation. For example, the state regulatory board may adjudicate 
whether a licensee has violated standards of ethics, competency, conduct, or performance 
established by the state legislature. 

Suppose that, acting in its adjudicatory capacity, a regulatory board controlled by active 
market participants determines that a licensee has violated a lawful and valid standard of 
ethics, competency, conduct, or performance, and for this reason, the regulatory board 
proposes that the licensee’s license to practice in the state be revoked or suspended. In order 
to invoke the state action defense, the regulatory board would need to show both clear 
articulation and active supervision. 

 In this context, active supervision may be provided by the administrator who 
oversees the regulatory board (e.g., the secretary of health), the state attorney general, 
or another state official who is not an active market participant. The active supervision 
requirement of the state action defense will be satisfied if the supervisor: (i) reviews the 
evidentiary record created by the regulatory board; (ii) supplements this evidentiary 
record if and as appropriate; (iii) undertakes a de novo review of the substantive merits 
of the proposed disciplinary action, assessing whether the proposed disciplinary action 
comports with the policies and standards established by the state legislature; and (iv) 
issues a written decision that approves, modifies, or disapproves the disciplinary action 
proposed by the regulatory board. 

Note that a disciplinary action taken by a regulatory board affecting a single licensee will 
typically have only a de minimis effect on competition. A pattern or program of disciplinary 
actions by a regulatory board affecting multiple licensees may have a substantial effect on 
competition.    
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The following do not constitute active supervision of a state regulatory board that is 
controlled by active market participants: 

 The entity responsible for supervising the regulatory board is itself controlled by 
active market participants in the occupation that the board regulates. See N.C. Dental, 
135 S. Ct. at 1113-14.   

 A state official monitors the actions of the regulatory board and participates in 
deliberations, but lacks the authority to disapprove anticompetitive acts that fail to 
accord with state policy. See Patrick v. Burget, 486 U.S. 94, 101 (1988). 

 A state official (e.g., the secretary of health) serves ex officio as a member of the 
regulatory board with full voting rights. However, this state official is one of several 
members of the regulatory board and lacks the authority to disapprove anticompetitive 
acts that fail to accord with state policy.   

 The state attorney general or another state official provides advice to the 
regulatory board on an ongoing basis.   

 An independent state agency is staffed, funded, and empowered by law to 
evaluate, and then to veto or modify, particular recommendations of the regulatory 
board. However, in practice such recommendations are subject to only cursory review 
by the independent state agency. The independent state agency perfunctorily approves 
the recommendations of the regulatory board. See Ticor, 504 U.S. at 638.   

 An independent state agency reviews the actions of the regulatory board and 
approves all actions that comply with the procedural requirements of the state 
administrative procedure act, without undertaking a substantive review of the actions of 
the regulatory board. See Patrick, 486 U.S. at 104-05. 
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Los Angeles Office 
845 South Figueroa Street 
Los Angeles, CA 90017 

www.calbar.ca.gov San Francisco Office 
180 Howard Street 
San Francisco, CA 94105 

July 20, 2022 

Via U.S. Mail and email to: justintimesd@gmail.com 
Justin Beck 
3501 Roselle Street 
Oceanside, CA 92056 

RE: Your May 19 and July 12, 2022 Email to Chair of the State Bar Board of Trustees, 
Ruben Duran 

Dear Mr. Beck: 

This letter responds to your May 19 and July 12, 2022, emails to the Chair of the State Bar 
Board of Trustees, Ruben Duran. Mr. Duran has referred this matter to the Office of General 
Counsel for response.  

Your May 19, 2022, letter is your second request to Mr. Duran regarding disciplinary matters 
involving the “Catanzarite Cases.”1 In your letter, you make five specific requests, which are 
addressed below. 

First, you request “all publicly available information regarding certain licensees, and their own 
reporting of misconduct in CA or any jurisdiction as mandated by BPC/CRPC.” As you were 
informed by letter of May 13, 2022, this request was forwarded to the State Bar’s California 
Public Records Act (CPRA) coordinator. Per your email of June 1, 2022, you acknowledged that 
the Office of Chief Trial Counsel “was diligent in preparing my public records request, and I 
granted them another period of time to finish.” 

Second, you request that Mr. Duran waive confidentiality with respect to the “Catanzarite 
Cases.” You included the following non-exhaustive list of cases:  

• 21-O-12371 (Kenneth Catanzarite)

• 21-O-05698 (Nicole Catanzarite-Woodward)

• 21-O-11976 (Jim Travis Tice)

1 “Catanzarite Cases” is defined in your First Amended Complaint filed in Beck v. State Bar, et 
al., Orange County Superior Court case number 30-2021-01237499-CU-PN-CJC and specifically 
includes six disciplinary complaints you filed against five attorneys. 

OFFICE OF GENERAL COUNSEL 

180 Howard Street, San Francisco, CA 94105 suzanne.grandt@calbar.ca.gov 
415-538-2388 
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Justin Beck 
July 20, 2022  
Page 2 
 

• 21-O-01012 (Kenneth Catanzarite) 

• 20-O-01013 (Brandon Woodward) 

• 20-O-01014 (Tim James O’Keefe) 
 
Pursuant to section 6086.1(b)(2) of the Business and Professions Code, the Chair of the Board 
may waive confidentiality, “but only when warranted for protection of the public.” As Chair of 
the Board of Trustees, Mr. Duran declines to waive confidentiality with respect to the 
“Catanzarite Cases,” on the basis that such waiver is not warranted for protection of the public.  
In this regard, we note that your claims regarding attorney misconduct in the Catanzarite Cases 
have been heavily litigated in public court proceedings that have given rise to two public 
(though unpublished) Court of Appeal decisions, and you have a pending lawsuit against the 
State Bar in which you repeat your claims regarding attorney misconduct in yet another public 
court proceeding. 
 
Third, you requested “the summary of responses from attorneys in the foregoing 
specific Catanzarite Cases.” Pursuant to section 6093.5 of the Business and Professions Code, 
the State Bar shall provide a complainant with “a written summary of any response by the 
attorney to his or her complaint if the response was the basis for dismissal of the complaint.” 
 
With respect to Case Numbers 21-O-01012, 21-O-01013, and 21-O-01014, these matters were 
not closed on the basis of any response by the attorney. With respect to Case Numbers 21-O-
12371 and 21-O-05698, these matters were abated and have not been closed (i.e., dismissed). 
Therefore, as to these matters, there is no written summary required under section 6093.5. 
 
With respect to Case Number 21-O-11976, that matter was closed on December 13, 2021. The 
Office of Chief Trial Counsel explained the basis for its determination to close the complaint in 
its December 13, 2021, letter to you. That letter referred to the attorney’s response to the 
extent it formed the basis for dismissal of the complaint. As such, the State Bar has provided 
the written summary required under section 6093.5. 
 
Fourth, you requested a status update from the Complaint Review Unit regarding the two 
matters in abatement (Case Nos. 21-O-12371 and 21-O-05698). The Complaint Review Unit 
does not have a record of receiving a request for review in those matters. Importantly, those 
matters have been abated and as such, have not been closed. They remain as open matters 
within the Office of Chief Trial Counsel. Pursuant to Rule 2603(b) of the State Bar Rules of 
Procedure, the Complaint Review Unit only has authority to “review closures of inquiries, 
investigations and complaints upon request by complainant.” Accordingly, because these 
matters have not been closed, the Complaint Review Unit does not have authority and is unable 
to review the abated matters. Review will be available in the event the Office of Chief Trial 
Counsel closes these matters in the future.  In the meantime, as the Office of Chief Trial Counsel 
explained to you in its November 22, 2021, letter, it has abated and will take no further action 
on these matters until resolution of the related pending civil matters because those matters 
“involve substantially the same misconduct that is at issue in the State Bar matters,” “the harm 
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caused by Mr. Catanzarite’s violation of the conflict rules, as well as his other alleged 
misconduct, is an issue in pending litigation,” and as a result, resolution of the pending civil 
matters will substantially assist the Office of Chief Trial Counsel in its investigation as well as in 
determining the harm caused by any misconduct.   
 
With respect to Case Number 21-O-11976 (Jim Travis Tice), the Complaint Review Unit received 
your request for review on January 24, 2022. Review of that matter is still pending. That office 
will contact you in writing to inform you of its determination. 
 
Fifth, you request information regarding “any prior cases that were brought to the Supreme 
Court under In Re Walker, and the circumstances/outcome of those cases.” Such matters, 
known as accusations, are filed with the California Supreme Court, and not the State Bar. To the 
extent the State Bar may be in possession of records relevant to your request, you may submit 
a public records request. Information regarding that process is available at the State Bar’s 
website at: https://www.calbar.ca.gov/About-Us/Our-Mission/Protecting-the-Public/Public-
Records.   
 
Sincerely, 
 
/s/ Suzanne C. Grandt 
 
Suzanne C. Grandt 
Attorney V 
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ROB BONTA        State of California 
Attorney General        DEPARTMENT OF JUSTICE   

1300 I STREET, SUITE 125 
P.O. BOX 944255 

SACRAMENTO, CA 94244-2550 
Public: (916) 445-9555 

Telephone:  (916) 210-6183 
E-Mail:  PublicRecords@doj.ca.gov

December 29, 2022 

Via E-mail to: 
Justin Beck 
3501 Roselle Street 
Oceanside, CA 92056 
justintimesd@gmail.com 

RE:   Public Records Act Request; DOJ PRA 2022-02717 

Dear Mr. Beck:  

This correspondence is in response to your online request form submission dated December 
8, 2022, which was received by the California Department of Justice (the Department) on the same 
date, in which you sought records pursuant to the Public Records Act (PRA) as set forth in 
Government Code section 6250 et seq.   

Specifically, you requested: 

1) When was Justin S. Beck v. State of California et al. (OCSC Case No. 30-2021-
01237499) first disclosed to the DOJ, how, and by whom?

2) When was Justin S. Beck v. State of California et al. (OCSC Case No. 30-2020-
01145998) first disclosed to the DOJ, how, and by whom?

3) When was Justin S. Beck v. The Superior Court of Orange County et al. (4DCA
Original Writ Proceedings G061896) first disclosed to the DOJ, how, and by whom?

4) When was Justin S. Beck v. Catanzarite Law Corporation et al. (U.S. Southern
District of California 22-CV-01616-BAS-DDL) first disclosed to the DOJ, how, and
by whom?

5) Other than The State Bar of California, what other state agencies require
Government Claims Act claim presentation to an entity other than the Department of
General Services?

6) Has the Judicial Council reported my new claim for ratification and RICO against
Orange County Superior Court to DOJ related to these matters? If so, when did it
get reported and by whom?
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7) Why does the draft audit from MGO in April 2022 presented by The State Bar of 
California lack disclosure of the materiality of my government claims? 
 
8) When was the California State Auditor notified of the materiality of my claims -- 
which could result in an award of monetary judgment exceeding $1B based on 
evidence presented, unobjected? 
 
9) Who manages claims act litigation for the Department of Justice -- who has a duty 
to resolve claims act litigation and satisfaction of judgments? 
 
10) Does the DOJ require me to file a new government claim related to these matters 
in order that DGS be joined to these cases? 
 
11) I just experienced what I allege to be fraud and concealment by California 
Supreme Court clerk Jorge  Navarette after the Office of General Counsel for The 
State Bar of California filed a fraudulent antitrust petition on my behalf without my 
authorization in CSC. Given the conflict, am I correct to assume the new claim 
should be presented to DGS or DOJ and not Mr. Navarette and CSC? 
 
12) When the State of California is liable under the Government Claims Act, why is 
the DOJ not managing claim presentations and denials for The State Bar of 
California? "Investigation" of claims, denial, and legal representation of themselves 
for claims filed by the public violate California Rules of Professional Conduct 
1.7(d)(3) and 15 U.S.C. Section 1. 
 
13) Why does the DOJ allow the Board of Trustees for The State Bar of California, 
controlled by active market participant lawyers, to make decisions on behalf of itself 
after N.C. State Bd. of Dental Examiners v. Fed. Trade Comm'n, 574 U.S. 494, 
(2015) and its references to Parker v. Brown , 317 U.S. 341, 63 S.Ct. 307, 87 L.Ed. 
315? 
 
14) Who is legal counsel for the claims act litigation for DOJ? 
 
15) Who is representing LEGISLATURE in OCSC Case No. 30-2021-01237499 and 
G061896, and how will DOJ prevent unconstitutional use of State Bar Court from 
impeding or obstructing state and federal proceedings?16) Why does DOJ allow The 
State Bar of California to use Office of General Counsel to defend tort claims 
against itself and its lawyers? 

 
For the reasons set forth below, the Department is extending the date for responding to your 

request.  Agencies are permitted to extend the date for responding to a public records request for 
fourteen days beyond the original 10-day deadline for responding under specified circumstances 
(Gov. Code, § 6253, subd. (c)).  As your request was received by this office on December 8, 2022, 
the time established for the original response was December 19, 2022.  Fourteen days beyond that 
date is January 2, 2023.  Due to the state holiday on January 2, the Department’s response will be 
due on January 3, 2023. 
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Agencies may invoke the extension for several reasons, which may be summarized as follows:  
 

1. The need to search for and collect records from field offices or other facilities that are 
separate from the office processing the request.  

2. The need to search for, collect, and appropriately examine a voluminous amount of separate 
and distinct records which are demanded in a single request.  

3.  The need for consultation, which shall be conducted with all practicable speed, with another 
agency having a substantial interest in the determination of the request or among two or 
more components of the agency having substantial subject matter interest therein.  

 
In this instance, an extension is needed to consult with multiple components of the 

Department’s with a substantial interest in the records requested. 
 
 

Sincerely, 
 
 /s/ Public Records Coordinator 
 

Public Records Coordinator 
 
For ROB BONTA 

Attorney General 
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Los Angeles Office 
845 South Figueroa Street 
Los Angeles, CA 90017 

www.calbar.ca.gov San Francisco Office 
180 Howard Street 
San Francisco, CA 94105 

July 29, 2022 

Via Email: justintimesd@gmail.com 
Justin Beck 
3501 Roselle Street 
Oceanside, CA 92056 

RE: Justin S. Beck v. State Bar of California, et al. 
Orange County Superior Court Case No. 30-2021-01237499-CU-PN-CJC 

Dear Mr. Beck: 

On July 27, 2022, the State Bar Defendants filed and served the attached Special Motion to 
Strike your First Amended Complaint pursuant to the California Code of Civil Procedure section 
425.16 (commonly referred to as an “anti-SLAPP motion”).  Subsection (g) provides for an 
automatic stay of discovery upon filing of this motion, with the stay to remain in effect until 
notice of entry of order ruling on such motion.   

As such, the State Bar has no obligation to respond to your July 26, 2022 deposition subpoena 
and will not be making a witness available for deposition on September 9, 2022.  The State Bar 
will also not be responding to your pending Interrogatories, Request for Admissions, or 
Requests for Production of Documents until after our motion to strike is ruled upon. 

Lastly, please be advised that if the Court grants our anti-SLAPP motion, you will be liable for 
the State Bar’s attorney’s fees and costs incurred in bringing the motion. (Cal. Code Civ. Proc.§ 

425.16(c).)  For the reasons outlined in the attached motion and our pending demurrer, your 
lawsuit is barred on a number of well-established legal grounds and we expect to prevail on our 
anti-SLAPP motion.  Accordingly, I encourage you to dismiss your case now and avoid potential 
payment of attorney’s fees and costs down the road.   

Sincerely, 

/s/ Suzanne C. Grandt 

Suzanne C. Grandt 
Assistant General Counsel 

cc: Carissa N. Andresen 
Enclosures 

OFFICE OF GENERAL COUNSEL 

180 Howard Street, San Francisco, CA 94105 suzanne.grandt@calbar.ca.gov 
415-538-2388 
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4/8/23, 9:24 AM Gmail - COM-03242023-00824; Ruben Duran, The State Bar of California

https://mail.google.com/mail/u/0/?ik=cee2a89658&view=pt&search=all&permmsgid=msg-f:1761656749346075267&simpl=msg-f:1761656749346075267 1/1

Justin Beck <justintimesd@gmail.com>

COM-03242023-00824; Ruben Duran, The State Bar of California

Laura Mandler <lmandler@fppc.ca.gov> Tue, Mar 28, 2023 at 4:39 PM
To: Justin Beck <justintimesd@gmail.com>

Good Afternoon Mr. Beck,

It appears that if there is a potential conflict of interest regarding members of the Board of Trustees, the State Bar may appoint a
Special Deputy Trial Counsel to investigate the allegations. As far as I am aware, that is the only oversight avenue.

Sincerely,

Laura Mandler
Enforcement Division - Political Reform Consultant

Fair Political Practices Commission

1102 Q Street #3000

Sacramento, CA 95811

From: Justin Beck <justintimesd@gmail.com>
Sent: Tuesday, March 28, 2023 2:30 PM
To: Laura Mandler <lmandler@fppc.ca.gov>
Subject: Re: COM-03242023-00824; Ruben Duran, The State Bar of California

EXTERNAL EMAIL

[Quoted text hidden]
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Rule 5.1 Responsibilities of Managerial and Supervisory Lawyers 
(Rule Approved by the Supreme Court, Effective November 1, 2018) 

(a) A lawyer who individually or together with other lawyers possesses managerial
authority in a law firm,* shall make reasonable* efforts to ensure that the firm*
has in effect measures giving reasonable* assurance that all lawyers in the firm*
comply with these rules and the State Bar Act.

(b) A lawyer having direct supervisory authority over another lawyer, whether or not
a member or employee of the same law firm,* shall make reasonable* efforts to
ensure that the other lawyer complies with these rules and the State Bar Act.

(c) A lawyer shall be responsible for another lawyer’s violation of these rules and the
State Bar Act if:

(1) the lawyer orders or, with knowledge of the relevant facts and of the
specific conduct, ratifies the conduct involved; or

(2) the lawyer, individually or together with other lawyers, possesses
managerial authority in the law firm* in which the other lawyer practices, or
has direct supervisory authority over the other lawyer, whether or not a
member or employee of the same law firm,* and knows* of the conduct at
a time when its consequences can be avoided or mitigated but fails to take
reasonable* remedial action.

Comment 

Paragraph (a) – Duties Of Managerial Lawyers To Reasonably* Assure Compliance 
with the Rules 

[1] Paragraph (a) requires lawyers with managerial authority within a law firm* to
make reasonable* efforts to establish internal policies and procedures designed, for
example, to detect and resolve conflicts of interest, identify dates by which actions must
be taken in pending matters, account for client funds and property, and ensure that
inexperienced lawyers are properly supervised.

[2] Whether particular measures or efforts satisfy the requirements of paragraph (a)
might depend upon the law firm’s structure and the nature of its practice, including the
size of the law firm,* whether it has more than one office location or practices in more
than one jurisdiction, or whether the firm* or its partners* engage in any ancillary
business.

[3] A partner,* shareholder or other lawyer in a law firm* who has intermediate
managerial responsibilities satisfies paragraph (a) if the law firm* has a designated
managing lawyer charged with that responsibility, or a management committee or other
body that has appropriate managerial authority and is charged with that responsibility.
For example, the managing lawyer of an office of a multi-office law firm* would not
necessarily be required to promulgate firm-wide policies intended to reasonably* assure
that the law firm’s lawyers comply with the rules or State Bar Act.  However, a lawyer
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 2 

remains responsible to take corrective steps if the lawyer knows* or reasonably should 
know* that the delegated body or person* is not providing or implementing measures as 
required by this rule. 

[4] Paragraph (a) also requires managerial lawyers to make reasonable* efforts to 
assure that other lawyers in an agency or department comply with these rules and the 
State Bar Act.  This rule contemplates, for example, the creation and implementation of 
reasonable* guidelines relating to the assignment of cases and the distribution of 
workload among lawyers in a public sector legal agency or other legal department.  
(See, e.g., State Bar of California, Guidelines on Indigent Defense Services Delivery 
Systems (2006).) 

Paragraph (b) – Duties of Supervisory Lawyers 

[5] Whether a lawyer has direct supervisory authority over another lawyer in 
particular circumstances is a question of fact. 

Paragraph (c) – Responsibility for Another’s Lawyer’s Violation  

[6] The appropriateness of remedial action under paragraph (c)(2) would depend on 
the nature and seriousness of the misconduct and the nature and immediacy of its 
harm.  A managerial or supervisory lawyer must intervene to prevent avoidable 
consequences of misconduct if the lawyer knows* that the misconduct occurred. 

[7] A supervisory lawyer violates paragraph (b) by failing to make the efforts required 
under that paragraph, even if the lawyer does not violate paragraph (c) by knowingly* 
directing or ratifying the conduct, or where feasible, failing to take reasonable* remedial 
action.  

[8] Paragraphs (a), (b), and (c) create independent bases for discipline. This rule 
does not impose vicarious responsibility on a lawyer for the acts of another lawyer who 
is in or outside the law firm.*  Apart from paragraph (c) of this rule and rule 8.4(a), a 
lawyer does not have disciplinary liability for the conduct of a partner,* associate, or 
subordinate lawyer.  The question of whether a lawyer can be liable civilly or criminally 
for another lawyer’s conduct is beyond the scope of these rules. 
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NEW RULE OF PROFESSIONAL CONDUCT 5.1 
(See Former Rule 3-110 Discussion) 

Responsibilities of Managerial and Supervisory Lawyers 

EXECUTIVE SUMMARY 

In connection with consideration of current rule 3-110 (Failing to Act Competently), the 
Commission for the Revision of the Rules of Professional Conduct (“Commission”) has reviewed 
and evaluated ABA Model Rules 5.1 (Responsibilities of Partners, Managers, and Supervisory 
Lawyers), 5.2 (Responsibilities of a Subordinate Lawyer), and 5.3 (Responsibilities Regarding 
Nonlawyer Assistants). The Commission also reviewed relevant California statutes, rules, and 
case law relating to the issues addressed by the proposed rules. The evaluation was made with 
a focus on the function of the rules as disciplinary standards, and with the understanding that 
the rule comments should be included only when necessary to explain a rule and not for 
providing aspirational guidance. Although these proposed rules have no direct counterpart in the 
current California rules, the concept of the duty to supervise is found in the first Discussion 
paragraph to current rule 3-110, which states: “The duties set forth in rule 3-110 include the duty 
to supervise the work of subordinate attorney and non-attorney employees or agents.”1 The 
result of this evaluation is proposed rules 5.1 (Responsibilities of Managerial and Supervisory 
Lawyers), 5.2 (Responsibilities of a Subordinate Lawyer), and 5.3 (Responsibilities Regarding 
Nonlawyer Assistants). 

Rule As Issued For 90-day Public Comment 

The main issue considered when evaluating a lawyer’s duty to supervise was whether to adopt 
versions of ABA Model Rules 5.1, 5.2, and 5.3, or retain the duty to supervise only as an 
element of the duty of competence. The Commission concluded that adopting these proposed 
rules provides important public protection and critical guidance to lawyers possessing 
managerial authority by more specifically describing a lawyer’s duty to supervise other lawyers 
(proposed rule 5.1) and non-lawyer personnel (proposed rule 5.3). Proposed rules 5.1 and 5.3 
extend beyond the duty to supervise that is implicit in current rule 3-110 and include a duty on 
firm managers to have procedures and practices that foster ethical conduct within a law firm. 
Current rule 3-110 includes a duty to supervise but says nothing about the subordinate lawyer’s 
duties. Proposed rule 5.2 addresses this omission by stating that a subordinate lawyer generally 
cannot defend a disciplinary charge by blaming the supervisor. Although California’s current 
rules have no equivalent to proposed rule 5.2, there appears to be no conflict with the proposed 
rule and current California law in that there is no known California authority that permits a 
subordinate lawyer to defend a disciplinary charge based on clearly improper directions from a 
senior lawyer. 

                                               
1 The first Discussion paragraph to current rule 3-110 provides: 

The duties set forth in rule 3-110 include the duty to supervise the work of subordinate attorney 
and non-attorney employees or agents. (See, e.g., Waysman v. State Bar (1986) 41 Cal.3d 452; 
Trousil v. State Bar (1985) 38 Cal.3d 337, 342 [211 Cal.Rptr. 525]; Palomo v. State Bar 
(1984) 36 Cal.3d 785 [205 Cal.Rptr. 834]; Crane v. State Bar (1981) 30 Cal.3d 117, 122; 
Black v. State Bar (1972) 7 Cal.3d 676, 692 [103 Cal.Rptr. 288; 499 P.2d 968]; Vaughn v. 
State Bar (1972) 6 Cal.3d 847, 857-858 [100 Cal.Rptr. 713; 494 P.2d 1257]; Moore v. State Bar 
(1964) 62 Cal.2d 74, 81 [41 Cal.Rptr. 161; 396 P.2d 577].) 
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The following is a summary of proposed rule 5.1 (Responsibilities of Managerial and 
Supervisory Lawyers).2

Proposed rule 5.1 incorporates the substance of ABA Model Rule 5.1. Paragraph (a) requires 
that managing lawyers make “reasonable efforts to ensure” the law firm has measures that 
provide reasonable assurance that all lawyers in the firm comply with the Rules of Professional 
Conduct and the State Bar Act. Paragraph (b) requires that a lawyer who directly supervises 
another lawyer make “reasonable efforts to ensure” the other lawyer complies with the Rules of 
Professional Conduct and the State Bar Act, whether or not the other lawyer is a member or 
employee of the same firm. Neither provision imposes vicarious liability. However, a lawyer will 
be responsible for a subordinate’s violation of a rule under paragraph (c) if a lawyer either 
ordered or, with knowledge of the relevant facts and specific conduct, ratifies the conduct of the 
subordinate, ((c)(1)), or knowing of the misconduct, failed to take remedial action when there 
was still time to avoid or mitigate the consequences, ((c)(2)). 

As initially circulated for 90-day public comment, there were nine comments to the rule. 
Comments [1] – [4] describe the duties of managerial lawyers to reasonably assure compliance 
with the rules under paragraph (a). Comment [5] states that whether a lawyer has direct 
supervisory authority over another lawyer in a specific instance is a question of fact. Comments 
[6] – [9] clarify when a supervisory lawyer is responsible for another lawyer’s violation. 

National Background – Adoption of Model Rule 5.1 

As California does not presently have a direct counterpart to Model Rule 5.1, this section reports 
on the adoption of the Model Rule in United States’ jurisdictions.  The ABA Comparison Chart, 
entitled “Variations of the ABA Model Rules of Professional Conduct, Rule 5.1: Responsibilities 
of Partners, Managers, and Supervisory Lawyers,” revised May 5, 2015, is available at: 

· http://www.americanbar.org/content/dam/aba/administrative/professional_responsibility/mrpc
_5_1.pdf     

Thirty-one states have adopted Model Rule 5.1 verbatim.  Fourteen  jurisdictions have adopted 
a slightly modified version of Model Rule 5.1.  Five states have adopted a version of the rule 
that is substantially different to Model Rule 5.1. One state has not adopted a version Model Rule 
5.1.3

Revisions Following 90-Day Public Comment Period 

After consideration of comments received in response to the initial 90-day public comment 
period, the Commission added Comment [6], the concept of which is derived from proposed rule 
5.2(b). In addition, the Commission modified Comment [3] for clarity and deleted Comment [9] 
as unnecessary.  

With these changes, the Board authorized an additional 45-day public comment period on 
the revised proposed rule.  

                                               
2 The executive summaries for proposed rules 5.2 and 5.3 are provided separately. 
3 The one state is California. 
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Final Commission Action on the Proposed Rule Following 45-Day Public Comment 
Period 

After consideration of comments received in response to the additional 45-day public 
comment period, the Commission made no changes to the proposed rule and voted to 
recommend that the Board adopt the proposed rule. 

The Board adopted proposed rule 5.1 at its March 9, 2017 meeting. 

Supreme Court Action (May 10, 2018) 

The Supreme Court approved the rule as modified by the Court to be effective November 1, 
2018. Comment [6] was deleted in its entirety and subsequent Comments were renumbered 
accordingly.  
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Rule 5.1 Responsibilities of a Partner orManagerial and Supervisory 
LawyerLawyers  

(Redline Comparison to the ABA Model Rule) 

(a) A partner in a law firm, and a lawyer who individually or together with other 
lawyers possesses comparable managerial authority in a law firm,* shall make 
reasonable* efforts to ensure that the firm* has in effect measures giving 
reasonable* assurance that all lawyers in the firm conform to the Rules of 
Professional Conduct* comply with these rules and the State Bar Act.  

(b) A lawyer having direct supervisory authority over another lawyer, whether or not 
a member or employee of the same law firm,* shall make reasonable* efforts to 
ensure that the other lawyer conforms to the Rules of Professional 
Conductcomplies with these rules and the State Bar Act. 

(c) A lawyer shall be responsible for another lawyer'slawyer’s violation of the Rules 
of Professional Conductthese rules and the State Bar Act if:  

(1) the lawyer orders or, with knowledge of the relevant facts and of the 
specific conduct, ratifies the conduct involved; or  

(2) the lawyer is a partner or has comparable, individually or together with 
other lawyers, possesses managerial authority in the law firm* in which the 
other lawyer practices, or has direct supervisory authority over the other 
lawyer, whether or not a member or employee of the same law firm,* and 
knows* of the conduct at a time when its consequences can be avoided or 
mitigated but fails to take reasonable* remedial action. 

Comment 

[1] Paragraph (a) applies to lawyers who have managerial authority over the 
professional work of a firm. See Rule 1.0(c). This includes members of a partnership, 
the shareholders in a law firm organized as a professional corporation, and members of 
other associations authorized to practice law; lawyers having comparable managerial 
authority in a legal services organization or a law department of an enterprise or 
government agency; and lawyers who have intermediate managerial responsibilities in a 
firm. Paragraph (b) applies to lawyers who have supervisory authority over the work of 
other lawyers in a firm.– Duties Of Managerial Lawyers To Reasonably* Assure 
Compliance with the Rules 

[21] Paragraph (a) requires lawyers with managerial authority within a law firm* to 
make reasonable* efforts to establish internal policies and procedures designed to 
provide reasonable assurance that all lawyers in the firm will conform to the Rules of 
Professional Conduct. Such policies and procedures include those designed, for 
example, to detect and resolve conflicts of interest, identify dates by which actions must 
be taken in pending matters, account for client funds and property, and ensure that 
inexperienced lawyers are properly supervised. 
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[2] Whether particular measures or efforts satisfy the requirements of paragraph (a) 
might depend upon the law firm’s structure and the nature of its practice, including the 
size of the law firm,* whether it has more than one office location or practices in more 
than one jurisdiction, or whether the firm* or its partners* engage in any ancillary 
business. 

[3]  Other measures that may be required to fulfill the responsibility prescribed in 
paragraph (a) can depend on the firm's structure and the nature of its practice. In a 
small firm of experienced lawyers, informal supervision and periodic review of 
compliance with the required systems ordinarily will suffice. In a large firm, or in practice 
situations in which difficult ethical problems frequently arise, more elaborate measures 
may be necessary. Some firms, for example, have a procedure whereby junior lawyers 
can make confidential referral of ethical problems directly to a designated senior partner 
or special committee. See Rule 5.2. Firms, whether large or small, may also rely on 
continuing legal education in professional ethics. In any event, the ethical atmosphere of 
a firm can influence the conduct of all its members and the partners may not assume 
that all lawyers associated with the firm will inevitably conform to the Rules. 

[3] A partner,* shareholder or other lawyer in a law firm* who has intermediate 
managerial responsibilities satisfies paragraph (a) if the law firm* has a designated 
managing lawyer charged with that responsibility, or a management committee or other 
body that has appropriate managerial authority and is charged with that responsibility.  
For example, the managing lawyer of an office of a multi-office law firm* would not 
necessarily be required to promulgate firm-wide policies intended to reasonably* assure 
that the law firm’s lawyers comply with the rules or State Bar Act.  However, a lawyer 
remains responsible to take corrective steps if the lawyer knows* or reasonably should 
know* that the delegated body or person* is not providing or implementing measures as 
required by this rule. 

[4] Paragraph (c) expresses a general principle of personal responsibility for acts of 
another. See also Rule 8.4(a).a) also requires managerial lawyers to make reasonable* 
efforts to assure that other lawyers in an agency or department comply with these rules 
and the State Bar Act.  This rule contemplates, for example, the creation and 
implementation of reasonable* guidelines relating to the assignment of cases and the 
distribution of workload among lawyers in a public sector legal agency or other legal 
department.  (See, e.g., State Bar of California, Guidelines on Indigent Defense 
Services Delivery Systems (2006).) 

Paragraph (b) – Duties of Supervisory Lawyers 

[5] Paragraph (c)(2) defines the duty of a partner or other lawyer having comparable 
managerial authority in a law firm, as well asWhether a lawyer who has direct 
supervisory authority over performance of specific legal work by another lawyer. 
Whether a lawyer has supervisory authority in particular circumstances is a question of 
fact. Partners and lawyers with comparable authority have at least indirect responsibility 
for all work being done by the firm, while a partner or manager in charge 
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of a particular matter ordinarily also has supervisory responsibility for the work of other 
firm lawyers engaged in the matter. Appropriate remedial action by a partner or 
managing lawyer 

Paragraph (c) – Responsibility for Another’s Lawyer’s Violation  

[6] The appropriateness of remedial action under paragraph (c)(2) would depend on 
the immediacy of that lawyer's involvement and thenature and seriousness of the 
misconduct. A supervisor is required to and the nature and immediacy of its harm.  A 
managerial or supervisory lawyer must intervene to prevent avoidable consequences of 
misconduct if the supervisor knowslawyer knows* that the misconduct occurred. Thus, if 
a supervising lawyer knows that a subordinate misrepresented a matter to an opposing 
party in negotiation, the supervisor as well as the subordinate has a duty to correct the 
resulting misapprehension. 

[6]  Professional misconduct by a lawyer under supervision could reveal a violation of 
paragraph (b) on the part of the supervisory lawyer even though it does not entail a 
violation of paragraph (c) because there was no direction, ratification or knowledge of 
the violation. 

[7] Apart from this Rule and Rule 8.4(a), a lawyer does not have disciplinary liability 
for the conduct of a partner, associate or subordinate. Whether a lawyer may be liable 
civilly or criminally for another lawyer's conduct is a question of law beyond the scope of 
these Rules.A supervisory lawyer violates paragraph (b) by failing to make the efforts 
required under that paragraph, even if the lawyer does not violate paragraph (c) by 
knowingly* directing or ratifying the conduct, or where feasible, failing to take 
reasonable* remedial action.  

[8] The duties imposed by this Rule on managing and supervising lawyers do not 
alter the personal duty of each lawyer in a firm to abide by the Rules of Professional 
Conduct. See Rule 5.2(a). the Rules of Professional Conduct. See Rule 
5.2(a).Paragraphs (a), (b), and (c) create independent bases for discipline. This rule 
does not impose vicarious responsibility on a lawyer for the acts of another lawyer who 
is in or outside the law firm.*  Apart from paragraph (c) of this rule and rule 8.4(a), a 
lawyer does not have disciplinary liability for the conduct of a partner,* associate, or 
subordinate lawyer.  The question of whether a lawyer can be liable civilly or criminally 
for another lawyer’s conduct is beyond the scope of these rules. 
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NOT TO BE PUBLISHED IN OFFICIAL REPORTS 

California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for 
publication or ordered published, except as specified by rule 8.1115(b).  This opinion has not been certified for publication 
or ordered published for purposes of rule 8.1115.   

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

FOURTH APPELLATE DISTRICT 

DIVISION THREE 

JUSTIN S. BECK, 

      Plaintiff and Appellant, 

v. 

CATANZARITE LAW CORPORATION 
et al., 

      Defendants and Respondents. 

         G059766 

         (Super. Ct. No. 30-2020-01145998) 

         O P I N I O N 

Appeal from orders of the Superior Court of Orange County, Deborah C. 

Servino, Judge.  Affirmed in part and  reversed in part.  Motions to disqualify and for 

sanctions denied.  Request for judicial notice granted.  Motion to augment granted. 

Justin S. Beck, in pro. per., for Plaintiff and Appellant. 

Catanzarite Law Corporation, Kenneth J. Catanzarite and Nicole M. 

Catanzarite-Woodward for Defendants and Respondents. 

Court of Appeal, Fourth Appellate District, Division Three
Kevin J. Lane, Clerk/Executive Officer

Electronically FILED on 7/13/2022 by M. Castaneda, Deputy Clerk
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 Justin S. Beck filed a malicious prosecution action against Catanzarite Law 

Corporation, its attorneys Kenneth J. Catanzarite, Brandon Woodward, Tim James 

O’Keefe (collectively Catanzarite unless the context requires otherwise) and the firm’s 

clients (Amy Jeanette Cooper, Cliff Higgerson, and Mohammed Zakhireh).1  He alleged 

some of these defendants were also liable for unfair business practices, slander of title, 

and intentional infliction of emotional distress (IIED).  The trial court granted four 

special motions to strike (anti-SLAPP motion) (Code Civ. Proc., § 425.16).2  On appeal, 

Beck asserts most of his claims are not based on petitioning activity and he would be 

successful on the merits of his malicious prosecution action.  We conclude his 

contentions have merit and reverse the court’s orders.3 

HISTORY PRIOR APPEALS 

 Catanzarite filed multiple but similar lawsuits within a one-year period, all 

of which arise from a dispute between shareholders of MFS and Cultivation 

Technologies, Inc. (CTI).  We incorporate by reference a detailed description of these 

cases from our opinion FinCanna Capital Corp. v. Cultivation Technologies, Inc. (June 

28, 2021, G058700) [nonpub. opn.] (FinCanna) [for consistency we will continue to refer 

to these superior court cases as the Pinkerton Action, the MFS Action, the Mesa Action, 

the Cooper Action, the FinCanna Action, and the Scottsdale Action].)   
 

1   The lawsuit included other defendants who are not parties to this appeal, 
including Mobile Farming Systems (MFS), Richard Francis O’Connor, Jr., Tony 
Scudder, James Duffy, TGAP Holdings (owned by Cooper/O’Connor), and Aroha 
Holdings (owned by Scudder). 
 
2   All further statutory references are to the Code of Civil Procedure, unless 
otherwise indicated.  
 
3   In this lawsuit, Catanzarite filed a cross-complaint on behalf of MFS 
against Beck and CTI’s attorneys Horwitz + Armstrong.  In a case filed concurrently with 
this appeal, we considered Catanzarite’s appeal of the ruling granting Horwitz’s anti-
SLAPP motion.  (Mobile Farming Systems, Inc. v. Horwitz + Armstrong et al. (July 13, 
2022, G060315) [nonpub. opn.] (Mobile Farming Systems).)  We reversed the order. 
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 Earlier this year we considered three consolidated appeals concerning CTI’s 

motion to disqualify Catanzarite in four of the six cases mentioned above.  (FinCanna, 

supra, G058700.)  As will be described in more detail below, we affirmed the trial court’s 

determination Catanzarite could not represent CTI in any manner (including its 

prosecution of the FinCanna Action).  We also concluded neither Catanzarite nor its 

attorneys could continue advocating for a group of shareholders bringing a derivative 

lawsuit against CTI and its board members in the Mesa Action.  (Ibid.)  We held in 

FinCanna, “The undisputed nature of the lawsuits, involving parties with conflicting 

interests, and a corporation with adversarial directors, supported mandatory 

disqualification as a matter of law.”  (Ibid.)   

 As for the remaining two cases (the Pinkerton and MFS Actions), we did 

not review the ruling denying disqualification because neither CTI nor the affected clients 

filed a notice of appeal challenging those rulings.  In the FinCanna opinion, we noted a 

group of defendants in the Pinkerton Action and MFS Action attempted to join in CTI’s 

disqualification motion.  However, the trial court rejected the joinder motions as untimely 

and, alternatively, determined the moving parties lacked standing.  The moving parties 

(Beck, Miguel Motta, Robert Bernheimer, Robert Kamm, and Irving Einhorn) did not 

appeal this ruling and, accordingly, we did not review it in the FinCanna opinion.  

 Following Catanzarite’s disqualification, CTI and Beck filed lawsuits 

against Catanzarite and some of the firm’s clients.  Recently, we considered two appeals 

arising from anti-SLAPP rulings made in CTI’s lawsuit.  (Cultivation Technologies, Inc., 

v. Duffy (Nov. 12, 2021, G059457) [nonpub. opn.] (Cultivation).)  We considered and 

found meritless Catanzarite’s appeal of the order denying its anti-SLAPP motion.  (Ibid.)  

We also affirmed the trial court’s orders denying Cooper and Duffy’s anti-SLAPP motion 

regarding breach of fiduciary claims.  (Ibid.)  We reversed orders granting Cooper and 

Duffy’s anti-SLAPP motion on the remaining claims, concluding they qualified as mixed 

causes of action that required a claim by claim approach as discussed in Bonni v. St. 
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Joseph Health System (2021) 11 Cal.5th 995, 1010 (Bonni).  (Cultivation, supra, 

G059457.)   

BACKGROUND FACTS4 

 As set forth in Beck’s complaint, the history of this case begins in 2015 

when a failing corporation sought a new business opportunity in the cultivation and use 

of cannabis products.  MFS’s board members, O’Connor, Cooper, and Richard J. Probst 

formed CTI and appointed themselves to CTI’s board of directors.  Initially, the directors 

told MFS shareholders that CTI would become MFS’s subsidiary, but their plans changed 

and they created a separate entity.  Beck asserts this was due to the board’s concern CTI 

would be burdened by MFS’s previous business failures.  The board hired Beck, who was 

experienced in the cannabis industry and with transitioning small investor-based start-up 

companies through “an exit or a public merger.”  Eventually, Beck joined CTI’s board of 

directors and became the president and chief executive officer (CEO) of the company.   

 In June 2015, O’Connor, Probst, and Cooper executed a document titled, 

“unanimous written consent of directors of [CTI] [¶] amended organizational acts & 

resolutions” (hereafter Amended Acts).  The Amended Acts stated the original 

organization consent of CTI’s board (Organizational Consent) executed at the end of 

March 2015 was “made in error” and needed to be amended regarding the issuance of 

securities.  Specifically, the Organization Consent authorized the issuance of 28,000,000 

shares of CTI’s common stock to MFS in exchange for the contribution of certain assets 

and cash consideration.  The Amended Acts stated MFS failed to provide consideration 

 
4   Our factual summary is a compilation of allegations of the operative 
complaint, declarations, and other evidence submitted in support of the anti-SLAPP 
motion.  (Ralphs Grocery Co. v. Victory Consultants, Inc. (2017) 17 Cal.App.5th 245, 
249.)  It should go without saying, these are not litigated facts nor findings, and we imply 
no view on what actually happened in this case. 
  For ease of reading, some formatting (such as boldface, underlining, or 
capitalization) has been omitted from our quotations from the complaint, documentary 
evidence, and briefing. 
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and the board determined it was in CTI’s “best interests” to sell the stock to its founding 

shareholders “the ‘Founders’” pursuant to a purchase agreement attached as an exhibit.  

The Amended Acts listed the following Founders:  (1) O’Connor; (2) Probst; (3) Cooper; 

(4) TGAP Holdings (owned by Cooper/O’Connor); (5) I’m Rad (RAD) and EM2 

Strategies (EM2) (owned by Beck); (6) Higgerson; (7) Aroha Holdings (owned by 

Scudder); and (8) Scott Unfug.   

 Cooper’s father, Higgerson, was named one of CTI’s Founders because at 

the time CTI was formed, MFS’s “few remaining major liabilities was a $500,000 unpaid 

loan” owed to Higgerson.  The board members of MFS/CTI negotiated a deal whereby 

Higgerson relinquished payment on the loan and in exchange he acquired 1,000,000 CTI 

Founder shares for a mere $1,000.   

 Beck explained Aroha acquired 1,000,000 CTI Founder shares due to 

Scudder’s personal and professional relationship with O’Connor.  Beck asserted in his 

complaint that the Amended Acts essentially granted all MFS shareholders the 

opportunity to purchase stock in CTI.   

 One shareholder at the time was Jolly Roger, Inc., owned by Roger Root.  

Beck alleged Root was contacted about whether Jolly Roger was interested in investing 

in CTI but Root stated he did not have the capital to pay $4,500 for 450,000 common CTI 

shares.  Beck noted Root “expressed to Scudder that he ‘supported’ the structure under 

which CTI was being created.”   

 Beck’s complaint alleged CTI complied with the federal law requirement of 

authorizing a private placement memorandum (PPM) regarding the sale of its securities.  

CTI was obligated to disclose shareholders owning or controlling more than five percent 

of CTI’s capital stock.  MFS was not listed in the PPM.  Thereafter, the Founders sold 

their CTI shares to others.  Scudder acted as O’Connor’s agent and earned commissions 

from selling O’Connor’s shares.  Cooper and O’Connor retained a transfer agent to sell 

CTI stock to their company TGAP.  In October 2015, Duffy subscribed to buy CTI shares 
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through the PPM.  Duffy often invested in the same projects as O’Connor.  In March 

2016, Zakhireh (O’Connor’s plastic surgeon) also subscribed to buy CTI shares through 

the PPM.  Thus, Duffy and Zakhireh received the PPM stating MFS was not a 

shareholder.  In addition to the above mentioned new CTI shareholders, CTI issued stock 

certificates to approximately 70 new shareholders and MFS was not one of them.  

 Beck alleged that from 2015 until his resignation from CTI’s board in May 

2019, the company raised $3.5 million from private investors and approximately $5.9 

million from a venture capital lender, FinCanna.  Beck, who had initially been retained as 

a CTI’s consultant, was appointed as a director and officer.  He occupied various 

positions including chairman of the board, CEO, President, and chief strategy officer.   

 In his complaint, Beck asserted that soon after CTI adopted the Amended 

Acts, MFS stopped operating.  The MFS board discussed shutting down the business.  

MFS’s primary asset was a $676,000 executive loan O’Connor owed to MFS.   

 Beck asserted the rift between CTI board members started in October 2015, 

when Cooper “left CTI due to complications” arising from her extra-marital affair with 

O’Connor.  Thereafter, in April 2016, CTI’s board members asked O’Connor to resign.  

Beck explained O’Connor “had conducted himself in a manner contrary—and 

detrimental—to CTI’s best interests, including not coming into the office, spending 

money irrationally, and other ‘erratic behaviors.’”  Beck believed O’Connor blamed him 

personally for his removal, and thereafter, began making threats of revenge.   

 The following year, CTI executed a $14 million funding agreement with 

FinCanna, which allowed the company to begin constructing manufacturing facilities in 

Southern California.  Beck maintained CTI became “an attractive business opportunity 

for potential additional investors” which also made it a deep pocket target for those who 

“bore a grudge.”  Relevant to this appeal, O’Connor and Zakhireh each filed complaints 

against CTI.  O’Connor’s lawsuit asserted CTI breached its contract “related to payments 

associated with his 2016 settlement agreement.”  Zakhireh, on behalf of himself and other 
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CTI shareholders, filed a complaint challenging the board’s decision to borrow money 

from FinCanna and disputing the issuance of “Preferred Series A shares.”  CTI settled 

these lawsuits.  Zakhireh agreed to receive more CTI shares.   

 Beck produced evidence that after Cooper’s resignation, she continued to 

work with CTI as an unpaid consultant.  Beck recalled speaking with Cooper about 

Zakhireh’s complaints and before he filed a lawsuit she agreed to speak with Zakhireh on 

CTI’s behalf.  Cooper told Beck that as a CTI shareholder she was not the only one who 

had a personal stake in the company’s success, and the board was responsible for dozens 

of other CTI shareholders.  In all their discussions about the duties of CTI leadership, 

Cooper never discussed MFS or that CTI was MFS’s subsidiary.   

 Despite these setbacks due to the lawsuits, CTI pressed forward in the 

summer of 2018 with its business plan to build a $40 million cultivation and 

manufacturing facility.  Beck maintained CTI engaged an investment bank to raise an 

additional $25 million and signed a letter of intent with Tidal Royalty for $5 million in 

financing.  Meanwhile, CTI generated over $500,000 in revenue per month, and the 

board modified its business plan to shift away from cultivation and manufacturing to 

cannabis extraction.  CTI entered several production and distribution agreements with 

retail cannabis companies and brands.  

 Beck’s complaint alleged all was going well until Catanzarite filed a 

complaint in September 2018 for Denise Pinkerton.  Pinkerton claimed to be acting as 

attorney in fact for Root, individually and as successor in interest to the claims of his 

deceased spouse (Sharon Root).  The complaint alleged the Roots owned MFS common 

stock and that the lawsuit was also a shareholder derivative action on behalf of MFS.  

 The complaint alleged multiple causes of action against CTI, the original 

board members (O’Connor, Cooper, and Probst), Joseph R. Porche (MFS’s securities 

salesperson), and all parties having a connection to CTI.  This included Beck, as CTI’s 

chief strategy officer and his two companies (RAD and EM2), which held CTI Founder’s 
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stock.  Similarly, the complaint named TGAP, Higgerson, Aroha, Scudder, and Unfug as 

defendants holding shares of CTI Founder’s stock.  The complaint included, Mobin, who 

held 250,000 shares of CTI stock, shared an office with Porche, and acted as vice 

president of shareholders relations of MFS and CTI.  The complaint explained 

Bernheimer was included in the lawsuit because he was an attorney who worked with 

CTI’s management team “since inception” and served as chief counsel since 2017.  

Another defendant, Einhorn, was an attorney and director of CTI.  Finally, Motta was 

included due to his current role as CTI’s CEO and a director.   

 The Roots alleged that in 2012 and 2013, MFS identified itself as an 

agricultural technology company that manufactured residential hydroponic growing 

systems.  The Roots understood growing marijuana was the anticipated use of MFS’s 

products.  In 2014, they heard MFS’s directors and Mobin discuss the business 

opportunities created by the anticipated legalization of marijuana.  Root asserted the MFS 

shareholders were told about the formation of CTI and that it would become MFS’s 

subsidiary.  The complaint cited to CTI’s Organizational Consent stating MFS would 

hold 28,000,000 CTI shares of common stock.  The Roots claimed they received letters 

signed by Probst, O’Connor, Cooper, and Mobin about CTI’s progress.  The complaint 

also referred to CTI’s Amended Acts, which stated the CTI “shares had not been 

transferred or provided” to MFS.  The Roots quoted from the Amended Acts, explaining 

MFS’s board members rescinded MFS’s promised shares and instead issued 23,000,000 

shares to the Founders.  Specifically, the complaint noted O’Connor, Probst, Cooper, and 

TGAP spent a total of $15,500 to acquire 15,500,000 out of the 23,000,000 shares, giving 

them 67.3913 percent control of CTI.  This percentage was “materially greater than their 

control ownership of MFS.”   

 For the derivative claims, the Roots asserted Probst, O’Connor, and 

Cooper, while acting as MFS directors, worked against the interests of company by 

rescinding MFS’s ownership of 100 percent of the outstanding shares of CTI “so that 
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they, simultaneously acting as the sole directors of the CTI and MFS boards of directors, 

could capture the entire business opportunity which belonged to MFS for themselves and 

their co-conspirators.”  The derivative claims on behalf of MFS included causes of action 

for breach of fiduciary duty, constructive fraud, conversion, misappropriation of trade 

secrets, and unfair competition.  They sought declaratory relief in the form of a court 

order that CTI, Probst, O’Connor, Cooper, Beck, Higgerson, and the other defendants 

“surrender the certificate (or certificates) in their names for cancellation and or 

reissuance, costs, and expenses incurred in bringing this action and such other relief as 

the court” deemed proper.  

 In the constructive fraud cause of action, the Roots asserted “MFS and 

Root” relied on their fiduciaries, Probst, O’Connor, Cooper, and Mobin.  The Roots 

claimed they were deceived and defrauded by these four specific individuals.  They 

alleged EM2, RAD, Higgerson, Aroha, Scudder, Unfug, Beck, and Bernheimer were 

liable because they aided and abetted in the fiduciaries’ breach of their duties.  

Alternatively, they maintained Probst, O’Connor, Cooper, and Mobin conspired to breach 

their fiduciary duties to MFS, while Kamm, Bernheimer, Einhorn, and Motta agreed to 

cover up their misconduct “in order to maintain their board positions, stock ownership 

and options, and compensation.”   

 The Roots raised several claims on their own behalf, based on the following 

factual circumstances:  Probst, O’Connor, Cooper, Mobin, and Porche took advantage of 

frail, elderly, and unsophisticated investors.  Starting in 2012, O’Connor, Porche, and 

Mobin met with 75-year-old Root and his 69-year-old wife.  They unscrupulously 

convinced the Roots to invest virtually all their retirement savings ($437,500) for 

1,537,500 shares of MFS common stock “at a price grossly above the true fair market 

value of said securities.”   

 The Roots initially wire transferred two payments of $125,000 in December 

2012.  Thereafter, Probst, O’Connor, Cooper, Mobin, and Porche continued to call and  
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e-mail the Roots asking for more money at an increasing MFS stock price per share.  

Root sent seven more checks from February to May 2013 to purchase additional shares.  

The exploitation of the elder abuse cause of action specifically alleged Probst, O’Connor, 

Cooper, Mobin, and Porche stayed at the Roots’ home as house guests.  It was alleged the 

group pretended to be friends with the Roots to gain their confidence and “reduce their 

guard and caution with the intent of deceiving and taking their retirement savings.”  In 

addition to compensatory damages, the Roots sought attorney fees, punitive damages, 

exemplary damages, treble damages, and the return of all MFS’s property.  

 Several causes of actions were based on the factual allegation Probst, 

O’Connor, Cooper, Mobin, and Porche received illegal commissions on the sale of MFS 

securities to the Roots.  These defendants were not licensed broker-dealers in California 

or Florida when they sold the shares.  These specific five defendants told the Roots the 

MFS shares were being sold pursuant to a PPM, and therefore, “purportedly exempt from 

registration under the federal and state securities laws” when in fact “MFS securities did 

not qualify as exempt private placements” and were sold in violation of the federal and 

state securities laws.  The Roots believed these individuals knew there were security law 

violations but rather than tell the Roots about their right to rescind the transactions, they 

concealed the illegal nature of the transactions.   

 The complaint alleged these specific individuals also misrepresented or 

failed to disclose the following material facts:  (1) the risks with investing in MFS; 

(2) their commissions from the stock sales; (3) they claimed to be taking minimal salary 

compensation when in fact they were receiving excessive compensation and paying 

personal expenses from the stock subscription money; and (4) Porche was the subject of 

SEC civil and administrative proceedings resulting in permanent injunctions such as 

barring him from associating with any brokers, dealers, or investment advisors.  Beck 

recalled that during a meeting with O’Connor and Cooper they revealed MFS’s board 

directed a $340,000 commission payment using the Roots’ investment funds.   
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 Beck maintained the Pinkerton Action has several problems from the start.  

First, Jolly Roger, not the Roots, purchased MFS stocks.  More importantly, Roger Root 

knew CTI was not MFS’s subsidiary because he was invited (on Jolly Roger’s behalf) to 

participate in CTI’s stock offering but he had declined.  Second, Beck submitted evidence 

showing Jolly Roger was a “defunct” corporation when the lawsuit was filed.  The 

documents revealed Jolly Roger filed articles of dissolution in early 2015 and was not 

reinstated until January 17, 2019.   

 Another issue was the inherent inconsistency in the requested remedies.  On 

one hand, the Roots were willing to settle their direct action for 10,000,000 CTI Founders 

shares and a seat on the CTI board.  On the other hand, the Roots derivative claims 

sought cancellation of all CTI stock certificates because MFS allegedly owned 100 

percent of CTI.   

 Despite these issues, Catanzarite diligently prosecuted the case by serving 

MFS’s counsel (Anderson, McPharlin & Conners) with over 500 discovery requests.  

Cooper was assigned counsel under CTI’s policy.   

 Beck declared CTI held a shareholder meeting in November 2018 (two 

months after the Pinkerton Action was filed).  He noted Cooper and O’Connor at that 

time were acting as if CTI was a separate entity from MFS.  They did not discuss MFS or 

whether MFS had a right to vote in CTI’s corporate affairs.  Rather, Cooper furnished a 

proxy to vote 4,900,000 shares of her CTI stock, which would not have been possible if 

MFS supposedly owned all of CTI’s stock.  Beck recalled hearing Probst, O’Connor, and 

Cooper discuss whether to settle the Pinkerton Action derivative claims with Root, 

without involving Catanzarite or its lawyers.  

 The gravamen of Beck’s complaint is the theory that sometime between 

November 2018 and January 2019, Catanzarite and the O’Connor Faction struck a deal.  

Specifically, they set into motion a scheme to save members of the O’Connor Faction 

from liability in the Pinkerton Action.  Beck provided evidence showing that around 
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January 2019 many Pinkerton Action defendants entered into settlement agreements with 

Catanzarite.  They agreed to “renounce” their CTI shares in favor of MFS and entered 

“into separate agreements to allege—now, for the first time—that CTI had been a 

subsidiary of MFS all along . . . .”  On December 13, 2018, Catanzarite dismissed Porche, 

and in early January it dismissed Mobin, two of the primary wrongdoers named in the 

Pinkerton Action.  

 While Catanzarite was negotiating agreements with other defendants, it 

continued litigating the Pinkerton Action.  Beck asserted the parties eventually designed a 

scheme that involved misusing the judicial process, publicizing unlawful CTI shareholder 

written consents, and sending e-mails intent on destabilizing CTI’s operations by 

interfering in merger negotiations and other business prospects.  If this plan worked, MFS 

(controlled by the O’Connor Faction) would be able to regain control of CTI’s 

business/profits and reallocate all the stock shares.  MFS shareholders (including the 

Roots) would likely also benefit from the shift in power. 

 January 2019 was a busy month for Catanzarite, setting in motion the 

group’s corporate takeover scheme.  On January 4, 2019, it dismissed Scudder and Aroha 

from the Pinkerton Action.  On January 22, 2019, it dismissed O’Connor, TGAP, and 

Unfug.  The following day, Catanzarite dismissed Cooper and Higgerson.  Thereafter, 

O’Connor and Cooper used their MFS shareholder votes to reconstitute the MFS board of 

directors.  MFS hired Catanzarite as corporate counsel.   

 On January 23, 2019, O’Connor executed a “unanimous written consent of 

the sole shareholder of [CTI]” (2019 Consent), stating he was CEO of MFS and had 

authority to act by unanimous written consent without a meeting to adopt several 

resolutions.  The first resolution stated MFS was the sole shareholder of CTI and 

O’Connor, in his capacity as CEO, could issue the written consent stating MFS fully paid 

for 28,000,000 shares of CTI common stock in March 2015.  The next resolution stated 

the Amended Acts contained the false contention MFS “had not fully paid for all of its 
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stock [was] facilitated by the wrongful and self-serving conduct” of Probst and Beck.  

Accordingly, all actions, issuance of shares, and promisors were void or voidable acts.  In 

essence, the written consent sought to unwind three years of CTI’s corporate acts. 

 In addition, the 2019 Consent “resolved” that the entire CTI board of 

directors was wrongly elected “by shareholders other than MFS” and they were 

immediately removed.  MFS rescinded all CTI’s stocks and promissory notes.  It elected 

O’Connor, Zakhireh, and Murphy to serve as CTI’s directors.  It terminated CTI’s auditor 

and legal counsel.  

 Around this same time, Catanzarite sent CTI’s largest secured creditor, 

FinCanna, an e-mail stating future modifications or agreements between them must be 

signed by the new CTI board members (O’Connor, Zakhireh, and Duffy).  (See 

Cultivation, supra, G059457 [detailed discussion of Catanzarite’s damaging e-mails to 

CTI’s business partners]).  Catanzarite also took steps to interfere with CTI’s proposed 

merger with Western Troy Capital Resources, Inc, by writing an e-mail to the company 

stating the new CTI directors objected to the merger.  (Ibid.)   

 However, it was Catanzarite’s misuse of the judicial process that formed 

the basis for Beck’s malicious prosecution claims.  On January 28, 2019, Catanzarite 

filed the MFS Action.  The claims were brought “derivatively on behalf of its wholly 

owned subsidiary [n]ominal [d]efendant [CTI].”  It named as defendants CTI’s board of 

directors (Probst, Beck, Kamm, and Motta), CTI attorneys (Einhorn and Bernheimer) and 

several entities (EM2, RAD, and Tow and Grow).5  CTI was named as a nominal 

defendant.  MFS raised nine causes of action and sought declaratory relief and a 

permanent injunction.  MFS asserted it was entitled to file a derivative action because it 

organized CTI and acquired 28,000,000 shares of CTI common stock, and therefore, CTI 

was its wholly owned subsidiary.  
 

5   Tow and Grow is not a party to this appeal.  The complaint alleged CTI 
purchased this company, but it was for Probst’s personal benefit.   
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 Catanzarite drafted a complaint telling a remarkably different story from 

the one set forth in the Pinkerton Action.  The lawsuit reflected an abrupt shift in 

allegiances.  O’Connor and his allies turned against their former board members Probst 

and Beck.  Indeed, the MFS Action did not allege O’Connor, Cooper, TGAP, Higgerson, 

Aroha, or Unfug took part in any wrongdoing while they were in control of CTI.  Rather 

these parties were portrayed as “the good guys” who were victimized by Probst, Beck, 

and other parties who wrongfully sold and purchased CTI shares that belonged to MFS.  

We note Catanzarite filed the MFS Action acting as MFS’s purported corporate counsel 

while still representing different a shareholder in a derivative action against both MFS 

and CTI (Pinkerton Action).   

 In the MFS Action, the complaint asserted Probst and Beck conspired with 

and were aided and abetted by other Founders to falsely claim CTI’s shares were not 

transferred to MFS and wrongfully reissued those shares.  With respect to the other CTI 

directors and shareholders, the complaint offered the following explanation:  “O’Connor, 

Cooper, TGAP, . . . Higgerson, Aroha, [and] Unfug have agreed to renounce their 

Founders’ Shares in favor of MFS.”  The complaint failed to explain why renouncing 

shares and forming an alliance with MFS absolved O’Connor and Cooper from their role 

in executing the Amended Acts.  Nor did the complaint reveal O’Connor’s authority to 

publicize the 2019 Consent, which rescinded the Amended Acts, ousted the board 

members, and fired CTI’s legal counsel.  O’Connor’s 2019 Consent rescinded CTI shares 

he and others sold to third parties such as Zakhireh, Cooper, and Higgerson.   

 To further meddle in CTI’s business operations, the MFS Action’s 

complaint asserted CTI’s current board of directors were violating Corporations Code 

section 1507 by “preparing, signing and circulating false minutes, issuing securities, 

transacting business with insiders, [and] borrowing money from insiders and records 

relating to CTI.”  MFS requested that the court enjoin the CTI’s board from operating the 

company until the court held a Corporations Code section 709 hearing (709 hearing) “to 
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determine the rightful ownership of CTI, its appropriate [b]oard of [d]irectors, and 

executive structure.”  The court initially granted a temporary restraining order (TRO), 

which was highly disruptive to CTI’s ability to operate its business.   

 The trial court (Judge Randall J. Sherman) dissolved the TRO in May 2019 

after the 709 hearing.  Catanzarite argued MFS had the right to vote in CTI’s last board 

meeting when it elected new officers.  The court examined the original Organizational 

Consent, the Amended Acts, the 2019 Consent, MFS loan documents, and other relevant 

evidence.  It noted CTI’s securities agreements, which are required to contain a list of 

issued shares, did not mention MFS was a shareholder.  It found telling that O’Connor 

signed 50 subscription agreements to sell CTI stock directly to MFS shareholders and all 

but six of MFS’s 59 shareholders purchased CTI stock.  It considered an e-mail Probst 

sent to Cooper and O’Conner in 2017 that discussed closing MFS or declaring 

bankruptcy because the only asset was a note from CTI.  And no one disagreed with 

Probst’s failure to list CTI stock as another MFS asset.  The court considered CTI’s 

assertion that beginning in 2015 CTI’s board raised over 3,000,000 from over 60 private 

investors and 6,000,000 in financing based on representations MFS did not own any 

shares of CTI stock.  At the hearing, Catanzarite represented Cooper and O’Connor 

would testify they signed documents making CTI a separate entity but did not understand 

it meant they were rescinding the shares promised to MFS.  Finally, the court questioned 

Catanzarite about the reasons for the long delay in bringing the motion, during which CTI 

and MFS operated as separate entities. 

 The court determined CTI’s election was valid and stated that “every fiber 

of my being says that the facts are overwhelming against” Catanzarite’s position.  It 

stated there was a repudiation of an agreement (the Subsidiary Promise) by people who 

were the same principles in MFS and then there was evidence of repeated actions after 

the Amended Actions that were consistent with the notion MFS was not a stockholder.  

The court concluded the delay in bring this claim further supported the conclusion MFS 
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“has been of the view that they are not a shareholder.”  “So the court concludes that the 

challenge [to CTI’s] election is denied, and the court concludes that [MFS] is not a 

stockholder in CTI.”   

 That same month, Beck resigned from CTI’s board.  Meanwhile, 

Catanzarite resumed filing lawsuits to further the O’Connor Faction’s and MFS’s 

interests.  Each version represented a slight shift in trial tactics, but all were aimed at 

achieving the same result set forth in the MFS Action.  Beck claimed the litigation 

against CTI created a sense of instability with CTI’s business partners and lenders 

causing the company to lose money.   

 For example, Catanzarite filed the Mesa Action in April 2019 for Richard 

Mesa and a putative class of MFS shareholders who also purchased CTI shares.  The 

complaint was framed as both a class action and a shareholder derivative action filed “on 

behalf of” CTI.  The complaint asserted the class of MFS/CTI shareholders wanted to 

consolidate their lawsuit with MFS’s derivative action “and to among other relief, 

recognize the ownership and control of CTI” by MFS’s ownership of 28,000,000 shares, 

5,000,000 “Friends & Family CTI shares,” and 3,000,000 CTI shares issued pursuant to 

the 2015 PPM.  

 This Mesa Action grouped the “‘[d]irector [d]efendants’” separately from 

the “‘[p]referred [s]hares [d]efendants.”  The director defendants included members of 

the Probst Faction (Probst, Beck, Bernheimer, Kamm, Einhorn, and Motta).  Ten 

defendants holding CTI series A preferred stock were collectively referred to as the 

preferred shares defendants.  CTI was listed as a nominal defendant.  

 One month later, Catanzarite amended the Mesa Action complaint to add 

Cooper and Tom Mebane as plaintiffs and FinCanna as a defendant.  (See FinCanna, 

supra, G58700.)  Catanzarite also changed the nature of the action to focus on unraveling 

CTI’s financial dealings with FinCanna and declare CTI’s actions and contracts void.  
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The shareholder no longer wished to join the MFS Action or seek recognition of MFS’s 

controlling stock shares over CTI.  (Ibid.)    

 Thus, to briefly recap, at this point Catanzarite’s concurrent and successive 

representation of adverse parties included the following:  (1) Catanzarite was 

representing the Roots’ elder abuse lawsuit against CTI and some of its Founders (the 

Probst Faction) as well as a derivative action against MFS; (2) Catanzarite had made a 

deal with a handful of CTI Founders to dismiss them from the Pinkerton Action; (3) it 

became MFS’s counsel of record; (4) Catanzarite filed a derivative shareholder lawsuit 

for MFS, claiming 100 percent control and ownership of CTI, despite having lawsuits 

filed by other people claiming to be MFS shareholders; and (5) after filing two derivative 

shareholder lawsuits, Catanzarite filed a third derivative action (the Mesa Action) 

claiming to represent a different set of outsider shareholders, i.e., a class of derivative 

shareholders willing to join in the MFS Action but also independently seeking damages 

from CTI, its current shareholders, and board of directors.   

 At the end of May 2019, Catanzarite filed a lawsuit on behalf of Cooper 

and Mebane against CTI.  The Cooper Action requested the court direct CTI to (1) hold a 

shareholder’s meeting to elect a board of directors; (2) deliver an annual report; 

(3) appoint an accountant to conduct an audit; and (4) order CTI to pay the costs for an 

investigation, audit, and costs of the suit.  CTI’s corporate counsel filed an opposition, 

asserting a shareholder meeting was scheduled for August 2019.  (See FinCanna, supra, 

G058700 [description of Catanzarite’s six lawsuits].)   

 In July 2019, Catanzarite filed first amended complaints (FAC) in the 

Pinkerton Action and the MFS Action.  It removed all derivative action claims made on 
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behalf of MFS and CTI.6  Catanzarite claimed to be MFS’s and CTI’s corporate counsel.  

Catanzarite next filed two lawsuits as CTI’s corporate counsel (the FinCanna Action and 

Scottsdale Action).  The Scottsdale Action is noteworthy in that Catanzarite demanded 

that CTI’s insurance company stop providing a defense or indemnify Beck and other 

Probst Faction defendants in the Mesa Action.  (See FinCanna, supra, G058700 

[description of Catanzarite’s six lawsuits].) 

 In January 2020, the trial court disqualified Catanzarite and its attorneys 

from representing CTI and the Mesa Action plaintiffs.  (FinCanna, supra, G058700.)  

What happened next is described in full detail in our FinCanna and Cultivation opinions.  

(FinCanna, supra, G058700; Cultivation, supra, G059457), which we incorporate by 

reference.  Relevant to this appeal, on March 5, 2020, Catanzarite dismissed the 

Pinkerton Action and MFS Action.  

 Meanwhile, CTI filed a lawsuit against Cooper, Duffy, and Catanzarite for 

interfering in its business relationships, breaching fiduciary duties, legal malpractice and 

other allegations related to their misconduct.  As discussed in Cultivation, supra, 

G059457, defendants anti-SLAPP motions (for the most part) failed.   

 Beck, represented by counsel, filed the case underlying this appeal.  MFS 

filed a cross-complaint against Beck, Probst, Bernheimer, Horwitz + Armstrong, 

Horwitz, Armstrong and other entities (discussed in more detail in our concurrently filed 

opinion Mobile Farming Systems, supra, G060315).  

 Beck filed a demur to the cross-complaint, a motion to disqualify 

Catanzarite, and a request for judicial notice of documents supporting these motions.  Out 

of the 13 defendants named in Beck’s lawsuit, a handful filed anti-SLAPP motions.  Beck 
 

6   We note the Pinkerton Action FAC was deeply sanitized to remove all 
traces of accusations against the O’Connell Faction, Porche, Mobin, and TGAP.  Where 
the original complaint specified four people (O’Connell, Probst, Porche, and Mobin) 
befriended the Roots to swindle the elderly couple out of their retirement funds, the FAC 
asserted Probst was acting alone.  
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opposed the anti-SLAPP motions and submitted declarations and a request for judicial 

notice.7   

 In his opposition to Cooper’s motion, Beck asserted Cooper turned her back 

on CTI and Beck when she and O’Connor were asked to resign from CTI.  Beck alleged 

Cooper, joined by her father Higgerson, had been harassing Beck and CTI for two years.  

He maintained they helped the other defendants in a two-prong scheme.  “First, Cooper 

and Higgerson assisted [in] the creation of false shareholder consents and other corporate 

acts claiming that MFS was the ‘sole shareholder’ of CTI.  [This was] a false statement 

that contradicted the fact that Cooper herself had facilitated sales of CTI shares to dozens 

of individual CTI shareholders.  The MFS Action could not exist without their signatures 

and alleged collusion with [Catanzarite] and other [d]efendants, because Cooper as a 

major shareholder of MFS and as its largest debt-holder of MFS had to cooperate.  

Cooper’s cooperation was needed to remove the existing MFS board and purportedly 

retain [Catanzarite] to file the MFS Action on facts known to be false.  Second, both 

falsified testimony for the purpose of engaging in malicious litigation against Beck and 

CTI, a second track that [d]efendants hoped would give them the leverage to obtain 

through illicit means what they could not otherwise have.”  Beck argued his non-

malicious prosecution causes of action did not arise from protected speech, but rather 

“from corporate actions aided and abetted by Cooper and Higgerson.”  Moreover, Cooper 

and Higgerson participated in defendants’ malicious prosecution scheme by creating false 

testimony to support MFS’s narrative it was CTI’s sole shareholder.  

 
7   Our appellate record is lengthy and disorganized.  Appellant’s appendix 
and Respondent’s appendix contain only select parts of the record.  As will be explained 
in further detail anon, we granted Beck’s motion to augment the record with additional 
relevant exhibits, i.e., copies of his written oppositions and some of the anti-SLAPP 
motions.  However, all the oppositions refer to Beck’s 1,209-page request for judicial 
notice, which is not part of our record.  On our own motion, we augment the record to 
include this document as it was considered by the trial court and necessary for our 
required de novo review.   
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 Beck’s opposition to Zakhireh’s motion contained similar arguments.  Beck 

acknowledged Zakhireh was not a plaintiff in any of Catanzarite’s previous lawsuits.  He 

argued the malicious prosecution claim could be based on Zakhireh’s participation in the 

conspiracy to prosecute frivolous actions.  In addition, “Zakhireh is liable for the other 

claims against him because he participated directly in various non-judicial actions that 

constituted corporate sabotage against CTI and Beck.  Beck can offer evidence 

establishing a prima facie case for these claims, and Zakhireh acts as a corporate director 

or officer to sabotage CTI are not privileged under . . . Civil Code section 47.”  

 Beck filed separate oppositions to Catanzarite’s and the attorney’s motions, 

but the arguments overlapped.  He alleged anti-SLAPP should not apply when these 

defendants conspired to use MFS as a vehicle for corporate sabotage of CTI, and 

“engaged in a series of private, corporate acts to slander and destroy CTI and Beck.”  He 

added the basis for liability against the individual lawyers was their direct participation in 

“various non-judicial actions that constituted corporate sabotage against CTI and Beck.”  

 On October 23, 2020, the trial court considered Zakhireh and Catanzarite’s 

anti-SLAPP motions.  It granted Zakhireh’s motion as to all claims other than slander of 

title and granted Catanzarite’s motion in full.  On November 20, 2020, the court 

considered and granted Cooper and Higgerson’s anti-SLAPP motions.    

MOTIONS ON APPEAL 

I.  Disqualification Motion 

 Beck filed a motion to disqualify Catanzarite (and the firm’s attorneys 

Kenneth Catanzarite (Kenneth), Nicole Marie Catanzarite-Woodward (Nicole), Brandon 

Woodward (Brandon), and O’Keefe) from this appeal.8  He argues that for the same 

reasons this court upheld the disqualification orders regarding the Mesa Action 

shareholders (Cooper, Higgerson, and Duffy), we must now disqualify Catanzarite from 
 

8   For the sake of clarity, we will refer to parties having the same last names 
by their first given names.  
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representing MFS/CTI shareholders in this appeal.  Specifically, he asserts Catanzarite’s 

ongoing concurrent representation of clients with conflicting interests triggered 

mandatory disqualification.  (Citing FinCanna, supra, G058700.)  We disagree. 

 As explained in FinCanna, supra, G058700, at the same time the trial court 

granted CTI’s disqualification motion, it denied Beck’s motion seeking joinder for 

Catanzarite’s disqualification in the Pinkerton and MFS Actions.  Beck filed a 

disqualification motion in his malicious prosecution action, but it appears from our record 

that the court did not rule on it before granting the defendants’ anti-SLAPP motions.  

Beck waited eight months after filing his notice of appeal to file a disqualification motion 

directed at the respondents’ counsel.   

 The disqualification motion in this appeal was filed too late.  The trial 

court’s order denying Beck’s original disqualification motion was immediately 

appealable.  (Meehan v. Hopps (1955) 45 Cal.2d 213, 217 [order denying motion for 

disqualification “left nothing further of a judicial nature for a final determination of his 

rights regarding opposing counsel, [and] the order was final for purposes of appeal”]; 

Apple Computer, Inc. v. Superior Court (2005) 126 Cal.App.4th 1253, 1263-1264 [either 

writ petition or appeal may be filed following denial of motion to disqualify].)  In 

FinCanna, supra, G058700, we noted Catanzarite was the only party to appeal the court’s 

disqualification rulings.  To consider Beck’s current motion on appeal, we would 

essentially be reviewing an order from which a separate appeal should have been 

pursued.   

 “‘Collateral estoppel precludes a party from relitigating in a second 

proceeding the matters litigated and determined in a prior proceeding.  The requirements 

for invoking collateral estoppel are the following:  (1) the issue necessarily decided in the 

previous proceeding is identical to the one that is sought to be relitigated; (2) the previous 

proceedings terminated with a final judgment on the merits; and (3) the party against 

whom collateral estoppel is asserted was a party to or in privity with a party in the 
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previous proceeding.’  [Citation.]  An order disqualifying an attorney, which was not 

appealed, has collateral estoppel effect in a subsequent action involving the same issue.  

[Citation.]”  (A.I. Credit Corp. Inc. v. Aguilar & Sebastinelli (2003) 113 Cal.App.4th 

1072, 1078.)  The disqualification issue in the previous proceeding is identical to the one 

sought to be relitigated.  The trial court determined Beck and his codefendants did not 

have standing to bring the motion, which qualifies as a judgment on the merits.  The third 

element is satisfied in that this malicious prosecution action involves the same parties as 

the previous proceeding.  Beck is collaterally estopped from relitigating the issue of 

Catanzarite’s disqualification. 

II.  Request for Judicial Notice (RJN) 

 Our court’s docket reflects that on August 19, 2021, this court rejected 

Beck’s motion to augment the record with several documents because there was a 

problem with the pagination.  That same day, Beck filed a separate RJN with the 

following unhelpful caption:  “Filed concurrently with index of exhibits and exhibits in 

support of motion to augment record on appeal.”  This court filed the RJN and 

determined the matter would be decided in conjunction with the decision on appeal.   

 Defendants separately filed an opposition and evidentiary objections to the 

RJN.  They argued the motion was moot because this court rejected Beck’s motion to 

augment.  Alternatively, they maintained the motion should be denied because Beck 

failed to show good cause for the delay and some of the matters were not admissible.  

These contentions are frivolous.  We were dismayed that the evidentiary objections 

simply repeated the meritless arguments raised in the opposition.  The only new argument 

alleged the documents listed in the RJN lacked relevance, which also turns out to be a 

frivolous argument.   

 The RJN includes copies of Beck’s oppositions to three different anti-

SLAPP motions considered by the trial court, but that were not included in either the 

appellant’s appendix or respondent’s appendix.  Because we review the trial court’s 

Complaint Supplement #30-2020-01145998 
Exhibit #18: 022

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 402



 23 

ruling on the anti-SLAPP motion de novo, these documents are highly relevant to 

resolving this appeal.  Similarly, a copy of Beck’s declaration supporting one of the 

oppositions was relevant for our de novo review.  Finally, Beck sought judicial notice of 

our prior FinCanna opinion.  As demonstrated above, we frequently refer to it and 

incorporate portions in this opinion.  The opinion certainly was relevant to this appeal. 

 Contrary to defendants’ assertion, appellate courts routinely take judicial 

notice of the records of their own cases under Evidence Code sections 452, subdivision 

(d) and 459.2.  (See, e.g., Rel v. Pacific Bell Mobile Services (2019) 33 Cal.App.5th 882, 

886 [on court’s own motion, took judicial notice of two prior opinions in the same case as 

well as underlying appellate records]; People v. Bilbrey (2018) 25 Cal.App.5th 764, 769, 

fn. 7 [taking judicial notice of related appeal in writ proceeding]; Eden Township 

Healthcare Dist. v. Eden Medical Center (2013) 220 Cal.App.4th 418, 421 [“We quote at 

length from our discussion of the facts in our prior opinion”].)   

 As for the oppositions and declarations, the trial court considered these 

documents and we could, on our own motion, augment the record.  However, we 

conclude it would be more time efficient to construe Becks RJN as a motion to augment 

the record on appeal.  Thus, we will grant Beck’s motion to augment the record with the 

exhibits attached to his RJN.  

 Beck also filed a motion for sanctions against Catanzarite and its attorneys 

for filing frivolous lawsuits below and baseless objections to his motions on appeal.  

While sanctions are tempting due to the repetitive and groundless objections, we 

conclude the opposition to the disqualification motion was at least partially correct.  At 

this time, we deny Beck’s motion for sanctions.    

DISCUSSION 

 Section 425.16 authorizes a special motion to strike claims arising from any 

act “in furtherance of the person’s right of petition or free speech under the United States 

Constitution or the California Constitution in connection with a public issue.”  (§ 425.16, 
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subd. (b)(1).)  The purpose of the anti-SLAPP statute is to encourage participation in 

matters of public significance by allowing defendants “to request early judicial screening 

of legal claims targeting free speech or petitioning activities.”  (Wilson v. Cable News 

Network, Inc. (2019) 7 Cal.5th 871, 880-881.) 

 “Resolution of an anti-SLAPP motion involves two steps.  First, the 

defendant must establish that the challenged claim arises from activity protected by 

section 425.16, and if the defendant makes this showing, the burden shifts to the plaintiff 

to demonstrate the merit of the claim by establishing a probability of success.  [Citation.]  

On appeal, we review the trial court’s ruling on the anti-SLAPP motion de novo.  

[Citation.]”  (Wittenberg v. Bornstein (2020) 50 Cal.App.5th 303, 311-312 (Wittenberg).)   

 “To establish a probability of prevailing, the plaintiff ‘must demonstrate 

that the complaint is both legally sufficient and supported by a sufficient prima facie 

showing of facts to sustain a favorable judgment if the evidence submitted by the plaintiff 

is credited.’  [Citations.]  For purposes of this inquiry, ‘the trial court considers the 

pleadings and evidentiary submissions of both the plaintiff and the defendant (§ 425.16, 

subd. (b)(2)); though the court does not weigh the credibility or comparative probative 

strength of competing evidence, it should grant the motion if, as a matter of law, the 

defendant’s evidence supporting the motion defeats the plaintiff’s attempt to establish 

evidentiary support for the claim.’  [Citation.]  In making this assessment it is ‘the court’s 

responsibility . . . to accept as true the evidence favorable to the plaintiff . . . .’  [Citation.] 

The plaintiff need only establish that his or her claim has ‘minimal merit’ [citation] to 

avoid being stricken as a SLAPP.  [Citations.]”  (Soukup v. Law Offices of Herbert Hafif 

(2006) 39 Cal.4th 260, 291-292 (Soukup).)  We will address each cause of action 

separately. 

I.  Slander of Title 

 Beck’s complaint alleged, inter alia, that Zakhireh, Catanzarite, and 

Kenneth were liable for slander of title.  The complaint stated:  “Defendants effected, or 
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caused to be effected, certain shareholder consents of MFS and CTI which they knew to 

be false, stating that MFS was the sole shareholder of CTI.  On the basis of these alleged 

consents, title to ownership by Plaintiff of CTI shares was thereby compromised.  Indeed, 

such slander also prevented [Beck] from pursuing valuable business opportunities or 

growth capital on behalf of CTI.”  He alleged these defendants acted “with reckless 

regard in making statements that they knew were false.  Defendants knew that other 

parties would rely upon their statements.  Here, the slander of title by [d]efendants 

destroyed [Beck’s] opportunity to sell shares in the public markets through a proposed 

merger with Troy, or other public offering as an alternative, each at times when public 

market valuations in 2019 were superior to current market conditions.” 

 Thus, Beck’s claim appears to be based on publication of the 2019 Consent, 

which was intended to reinstate MFS as CTI’s primary shareholder and purportedly 

replaced CTI’s board members.  As pled, this conduct does not obviously relate to 

protected litigation-related activity, which the first prong of anti-SLAPP requires.  

Accordingly, we agree with the trial court’s determination Zakhireh failed to meet his 

burden on the first prong and properly denied the motion as to this claim.   

 With respect to Catanzarite/Kenneth, the trial court concluded these moving 

parties met their burden on first prong because Beck “conceded” in his opposition the law 

firm “published” the 2019 Consent when drafting the MFS Action’s complaint.  Filing a 

complaint certainly falls under section 425.16 subdivision (e)(1) [writing made in judicial 

proceeding].  However, we read Beck’s opposition differently.  While he mentions 

Catanzarite’s reference to the 2019 Consents in the complaint, he adamantly refuted the 

contention his slander of title claim was entirely based on protected activity.  He asserted 

Catanzarite/Kenneth “was one of those responsible for the non-privileged publications 

that directly slandered Beck’s title to CTI shares.”  He explained that after publishing the 

written consent in the MFS Action’s complaint, Catanzarite/Kenneth and their “allies” 

changed tactics because the MFS Action and Pinkerton Action failed.  Beck maintained 
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the scheming defendants tried to take control of CTI through a shareholder vote with 

O’Connor holding the shareholders’ proxies.  Beck concluded the alleged actions of 

corporate sabotage outside of the courtroom were not protected actions.  “[R]ecission of 

the Amended Acts through the issuance of the shareholder consent” were not dependent 

on the pursuit of litigation.   

 Beck’s opposition revisited this line of argument when discussing the 

second prong of anti-SLAPP.  He repeated the slander of title claim was not based “on 

acts that were made in any kind of ‘judicial proceeding.’”  He asserted, “the most 

damaging representations made regarding Beck’s CTI shares were made completely 

separate from litigation, when [Catanzarite/Kenneth] and the individuals purporting to 

make up the MFS board issued the supposed consent that knowingly claimed false 

ownership of CTI.”  None of the above language suggests Beck conceded the basis of his 

slander of title claim was litigation-related conduct. 

 Because we read the complaint and Beck’s opposition differently than the 

trial court, we reverse the decision to grant Catanzarite/Kenneth’s anti-SLAPP motion 

with respect to the slander of title claim.  Catanzarite did not meet its burden of showing 

this claim was based on protected activity.  We conclude Beck’s reference to allegations 

in the complaint merely served to provide context to the timing of the publication of the 

2019 Consent and events amounting to acts of corporate sabotage following the lawsuits.  

“‘Allegations of protected activity that merely provide context, without supporting a 

claim for recovery, cannot be stricken under the anti-SLAPP statute.’  [Citation]”  (Bonni, 

supra, 11 Cal.5th at p. 1012 [incidental or collateral assertions not subject to section 

425.16].)   

II.  Intentional Infliction of Emotional Distress (IIED) 

 Beck’s complaint contains a very short discussion of a factual basis for this 

cause of action.  It alleged all the defendants caused him to suffer emotional distress, 

including those involved in “conducting their malicious prosecution scheme.”  He 
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asserted these defendants engaged in reckless disregard, knowing he “would be required 

to answer baseless claims made against him on the basis of knowingly false statements 

made by [d]efendants.”  We agree with the trial court’s determination that to the extent 

this claim is dependent on the malicious prosecution claim, it satisfies the first prong of 

anti-SLAPP.  (Lee v. Kim (2019) 41 Cal.App.5th 705, 719 (Lee) [“every claim of 

malicious prosecution is a cause of action arising from protected activity, because every 

such claim necessarily depends upon written and oral statements in a prior judicial 

proceeding”].) 

 Beck’s complaint also contains the broadly worded allegation the 

defendants “engaged in a pattern of despicable conduct, as set forth in the allegations 

described herein.”  As mentioned, the “pattern of despicable conduct” includes non-

litigation claims, such as the publication of the 2019 Consent (supporting the slander of 

title cause of action).  Because this cause of action refers to both protected conduct and 

non-litigation actions, it qualifies as a “mixed cause[] of action,” a concept discussed at 

length in our prior opinion Cultivation, supra, G059457, which we incorporate by 

reference.   

 As discussed in more detail in our prior opinion, our Supreme Court has 

recently clarified that courts must take a claim by claim approach when considering each 

cause of action subject to an anti-SLAPP motion.  (Bonni, supra, 11 Cal.5th at p. 1010;  

Baral v. Schnitt (2016) 1 Cal.5th 376, 382 (Baral).)  “Section 425.16 is not concerned 

with how a complaint is framed, or how the primary right theory might define a cause of 

action.  While an anti-SLAPP motion may challenge any claim for relief founded on 

allegations of protected activity, it does not reach claims based on unprotected activity.”  

(Baral, supra, 1 Cal.5th at p. 382.)  Accordingly, “‘[C]ourts should analyze each claim 

for relief—each act or set of acts supplying a basis for relief, of which there may be 

several in a single pleaded cause of action—to determine whether the acts are protected 
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and, if so, whether the claim they give rise to has the requisite degree of merit to survive 

the motion.  [Citation.]’”  (Ibid.) 

 In light of this case authority, we conclude the moving parties did not meet 

their burden of showing Beck’s entire IIED claim rested on protected activity.  Taking a 

claim by claim approach, it appears there were non-litigation allegations supporting the 

cause of action that cannot be stricken under anti-SLAPP.  The claims relating to 

malicious prosecution satisfy the first prong, but as we will discuss in more detail below,  

Beck met his burden on the second prong, i.e., regarding probability of prevailing.  

Therefore, we must reverse the ruling on this cause of action. 

III.  Unfair Business Practices 

 Like the IIED cause of action, we conclude the unfair business practices 

claims were a mixed cause of action.  In addition to the moving parties’ actions of filing 

frivolous lawsuits (the malicious prosecution allegations), this cause of action referred to 

unprotected acts of attorney malpractice (violations of the Rules of Professional 

Conduct), violation of Corporations Code section 1507 regarding the false publication of 

documents about a corporate entity (the 2019 Consent), and violation of Business and 

Professions Code section 6104 regarding an attorney appearing without authority.   

 The trial court viewed the attorney malpractice allegations as relating to 

protected conduct because Beck did not prove he was Catanzarite’s client.  It reasoned 

anti-SLAPP must apply when a non-client raises a professional negligence claim against 

an opponent’s attorney.  This ruling improperly conflates the first and second prongs of 

anti-SLAPP.   

 The existence or nonexistence of an attorney client relationship is a dispute 

that relates only to the second prong.  “‘The sole inquiry’ under the first prong of the test 

is whether the plaintiff’s claims arise from protected speech or petitioning activity.  

[Citation.]  In making this determination, ‘[w]e do not consider the veracity of [the 

plaintiff’s] allegations’ [citation] nor do we consider ‘[m]erits based arguments.’  
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[Citations.]  If the defendant demonstrates the plaintiff’s claims do arise from protected 

activity, we then review the potential merits of the plaintiff’s claims in the second step of 

the analysis.  [Citation.] . . . Whether [plaintiff] actually shared an attorney-client 

relationship with defendants relates to the merits of [his] claims and is therefore not 

relevant to our first prong analysis.  Although defendants may ultimately defeat [Beck’s] 

claims by proving the absence of an attorney-client relationship, that does not alter the 

substance of [his] claims.  [Citation.]”  (Sprengel v. Zbylut (2015) 241 Cal.App.4th 140, 

156-158, fns. omitted.) 

 Beck’s unfair business practices cause of action was also based on an 

alleged violation of Corporations Code section 1507.  In the briefing, the moving parties 

assert the acts giving rise to liability under the statute “are the lawsuits and related 

litigation activity concerning MFS’s status as CTI’s sole shareholder and the veracity of 

the CTI preferred stock issuance.”  As aptly stated by Beck in his opposition, the moving 

parties “assume[]” this cause of action arises from protected activity because there was 

clear evidence of Catanzarite’s “pattern of litigation abuse.”  Beck explained, “Though 

this pattern exists and [was] discussed [by both parties regarding the malicious 

prosecution cause of action, Catanzarite] wrongly assumes that Beck’s other causes of 

action arise from litigation acts.  To the contrary, they arise from non-expressive acts of 

what amounts to corporate sabotage of CTI and Beck.  These are not acts that the 

Legislature meant the anti-SLAPP statute to protect.”  Beck asserts his causes of action 

were not based on protected activity, “but instead on the fact that [Catanzarite] willingly 

participated in MFS’s use as a corporate shell to sabotage CTI and Beck.  [Catanzarite’s] 

participation in this conspiracy, even if contemporaneous with its abuses of the judicial 

process, [should] not mean that Beck’s claims arises from protected activity.” 

 To support this argument, Beck referred to allegations in the complaint 

regarding several defendants (including Zakhireh) who “reconstituted the MFS board of 

directors” to sabotage CTI and Beck.   Beck asserts these defendants adopted corporate 
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documents to renounce the Amended Acts and attempted to remove CTI’s board, none of 

which was protected litigation-related conduct.  He alleged Catanzarite “was the hub of 

the [d]efendant’s scheme” because it “arranged and maintained the agreements by which 

the [d]efendants asserted control of MFS and agreed to attack Beck and CTI, then divide 

the soils among themselves.”  We agree the factual basis for the Corporations Code 

violation allegations do not satisfy the first prong, and should not be stricken pursuant to 

the anti-SLAPP statute. 

 Finally, Beck’s unfair business practices cause of action contained 

allegations Catanzarite/Kenneth (aided by Zakhireh) violated Business and Professions 

Code section 6104.  The moving parties assert this cause of action relates to protected 

conduct because it includes the factual allegation Zakhireh aided MFS’s attorneys by 

providing false supporting declarations for lawsuits.  Supplying a written declaration for 

a lawsuit would qualify as protected activity, however, the complaint specifies a different 

factual basis for the claim.  Specifically, Beck’s complaint set forth the following three 

points:  (1) Business and Professions Code section 6104 provided an attorney cannot 

appear for a party corruptly or without authority; (2) Catanzarite and its attorneys “were 

well aware that they lacked authority to appear on behalf of CTI and other parties” but 

they did so anyway; and (3) Zakhireh, O’Conner, and Duffy aided the other defendants in 

violating this statute.   

 We conclude the activity underlying the claim—Catanzarite’s 

representation of CTI in the trial court—is constitutionally protected conduct.  “[A]ll 

communicative acts performed by attorneys as part of their representation of a client in a 

judicial proceeding or other petitioning context are per se protected as petitioning activity 

by the anti-SLAPP statute.  [Citation.]”  (Cabral v. Martins (2009) 177 Cal.App.4th 471, 

479-480.)  Thus, the moving parties established the first prong of the SLAPP analysis.   

 Turning to the second prong, we conclude Beck cannot show minimal merit 

on this sub-claim of the unfair business practices cause of action.  Violations of Business 
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and Professions Code section 6104 does not authorize Beck to sue or recover damages 

from Catanzarite or its aider and abettors.  Violation of a disciplinary rule allows the 

Supreme Court to suspend or disbar an attorney.  (Bus. & Prof. Code, § 6100.)  It does 

not give “‘an antagonist in a collateral proceeding or transaction . . . standing to seek 

enforcement of the rule.’  [Citation.]”  (Gregori v. Bank of America (1989) 

207 Cal.App.3d 291, 303.)  Beck cannot prevail on this claim and it must be stricken 

from the cause of action. 

IV.  Malicious Prosecution  

 Beck alleged all the defendants were liable for malicious prosecution 

because the Pinkerton Action, MFS Action, and Scottsdale Action were initiated and 

prosecuted without probable cause and with malice.  He maintained the first two lawsuits 

were “rooted on the fraudulent assertion of MFS’s ownership of CTI,” which each 

defendant knew was untrue.  He added Catanzarite filed the Scottsdale Action without 

any authorization from CTI’s board, and therefore knew it also lacked probable cause. 

 The first step of the anti-SLAPP inquiry, whether defendants made a 

threshold showing the malicious prosecution claim arose from protected activity, is not 

disputed here.  “The plain language of the anti-SLAPP statute dictates that every claim of 

malicious prosecution is a cause of action arising from protected activity, because every 

such claim necessarily depends upon written and oral statements in a prior judicial 

proceeding.  [Citation.]  Accordingly, our inquiry shifts to whether [Beck] satisfied [his] 

burden[] to demonstrate a probability of prevailing on the merits of [his] claims for 

malicious prosecution.  [Citations.]”  (Lee, supra, 41 Cal.App.5th at p. 719.)   

 “To prevail on a malicious prosecution claim, the plaintiff must show that 

the prior action (1) was commenced by or at the direction of the defendant and was 

pursued to a legal termination favorable to the plaintiff; (2) was brought without probable 

cause; and (3) was initiated with malice.  [Citation.]”  (Soukup, supra, 39 Cal.4th 

at p. 292.) 
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A.  Favorable Termination 

 It is undisputed Catanzarite voluntarily dismissed the Root Action and the 

MFS Action on March 5, 2020.  It dismissed the Scottsdale Action on November 18, 

2019.  “[A] voluntary dismissal is presumed to be a favorable termination on the merits[.]  

[Citation.]”  (Lee, supra, 41 Cal.App.5th at p. 720.)   

 In its briefing, Catanzarite notes the trial court questioned whether Beck 

satisfied his burden of showing there were favorable dismissals.  The court opined 

Catanzarite likely dismissed the action after it received the ruling at the Corporations 

Code section 709 hearing that MFS was not a shareholder (and therefore lacked standing 

to bring the derivative action).  The court added a dismissal for this kind of technical 

reason would not indicate Beck was innocent of wrongdoing, especially when he was still 

a defendant in the ongoing Mesa Action.  We disagree with this analysis.   

 “It is not essential to maintenance of an action for malicious prosecution 

that the prior proceeding was favorably terminated following trial on the merits.”  

(Lackner v. LaCroix (1979) 25 Cal.3d 747, 750 (Lackner).)  “‘The fact that such legal 

termination would not be a bar to another civil suit or criminal prosecution founded on 

the same alleged cause is no defense to the action for malicious prosecution; otherwise a 

party might be continuously harassed by one suit after another, each dismissed before any 

opportunity for a trial on the merits.’  [Citation.]”  (Kennedy v. Byrum (1962) 

201 Cal.App.2d 474, 480.)  Thus, Beck’s status as a defendant in a different action has 

little relevance. 

 We appreciate the trial court’s concern that “termination must reflect on the 

merits of the underlying action.  [Citation.]”  (Lackner, supra, 25 Cal.3d at p. 750.)  “To 

determine ‘whether there was a favorable termination,’ we ‘look at the judgment as a 

whole in the prior action . . . .’  [Citation.]”  (Casa Herrera, Inc. v. Beydoun (2004) 

32 Cal.4th 336, 341.)  “[C]ourt[s] must examine the reasons for termination to see if the 

disposition reflects the opinion of the court or the prosecuting party that the action would 
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not succeed.”  (Sierra Club Foundation v. Graham (1999) 72 Cal.App.4th 1135, 1149.)  

Dismissals that result from negotiation, settlement or consent are generally considered 

not to be a favorable termination, because such a dismissal “reflects ambiguously on the 

merits of the action . . . .”  (Minasian v. Sapse (1978) 80 Cal.App.3d 823, 827 fn. 4 

(Minasian).)  Likewise, a dismissal based upon the statute of limitations is not a favorable 

termination, because it is technical or procedural termination rather than one on the 

merits.  (Lackner, supra, 25 Cal.3d at p. 751.) 

 In contrast, a dismissal for failure to prosecute is “not a dismissal on 

technical grounds” but rather reflects on the merits based upon “the natural assumption 

that one does not simply abandon a meritorious action once instituted.”  (Minasian, 

supra, 80 Cal.App.3d at p. 827.)  A voluntary dismissal not based upon the parties’ 

settlement or consent, even where it is made without prejudice, is generally considered to 

be a favorable termination to support a malicious prosecution action.  (Fuentes v. Berry 

(1995) 38 Cal.App.4th 1800, 1808; Villa v. Cole (1992) 4 Cal.App.4th 1327, 1335.)  In 

the Sycamore Ridge Apartment case, the court held that a voluntary dismissal is presumed 

to be a favorable termination, unless proved to the contrary by the party who prosecuted 

the underlying action and dismissed it.  (Sycamore Ridge Apartments, LLC v. Naumann 

(2007) 157 Cal.App.4th 1385, 1400 (Sycamore).) 

 In this case, Catanzarite dismissed two complaints on the same day, March 

5, 2020.  There was no evidence these dismissals occurred as a result of a settlement 

between Beck and plaintiffs.  The trial court reasoned the dismissals were likely due to 

the previous Corporations Code section 709 ruling, holding MFS was not one of CTI’s 

shareholders.  However, the record shows that when Catanzarite learned MFS lacked 

standing to bring a derivative suit on CTI’s behalf, it did not dismiss the lawsuits.  

Catanzarite filed FACs instead.   

 The record shows that three months after the court ruled MFS was not 

CTI’s shareholder, Catanzarite amended the complaints in the Pinkerton Action and MFS 
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Action by deleting the derivative causes of action.  Catanzarite transformed both lawsuits 

into direct actions against Probst, Beck, and other CTI-related entities.  Thus, the record 

does not support the court’s conclusion Catanzarite dismissed the lawsuits for the mere 

technical reason MFS was not a shareholder.  The complaints were amended to 

purportedly reflect this correction.   

 It is more likely Catanzarite’s voluntary dismissal of the two lawsuits was 

related to a later disqualification ruling and the lack of tenable claims.  The dismissals 

took place just a few months after the court disqualified Catanzarite and its attorneys 

from representing CTI and the Mesa Action plaintiffs (the class action shareholder 

derivative lawsuit).  Given Catanzarite’s zeal for filing multiple lawsuits against the same 

defendants, we can assume it would not abandon a meritorious action already initiated.  

Thus, we conclude the voluntary dismissal in this case should be regarded as a favorable 

termination of the two lawsuits (Pinkerton Action and MFS Action).   

 There is very little information in our record about the Scottsdale Action.  

Beck submitted a document filed in the United States District Court, Central District, 

showing Catanzarite filed the Scottsdale Action claiming to be CTI’s authorized 

corporate counsel.  The document reflected that on November 18, 2019, CTI dismissed 

the action against CTI’s insurance company “in its entirety.”  As noted in our prior 

opinion, on November 15, 2019, the court granted the motion disqualifying Catanzarite 

from representing CTI.  (FinCanna, supra, G058700.)  In making its ruling, the court 

noted Catanzarite could not represent two client adversaries and in the Scottsdale Action 

CTI claimed to be representing the corporation and at the same time sought to invalidate 

a defense and indemnity for CTI directors under CTI’s insurance policy.  (Ibid.)  The 

court stated a denial of coverage could put CTI “‘on the hook for the individuals’ costs of 

defense and/or liability.’”  In other words, the court recognized Catanzarite was 

improperly using the Scottsdale Action for an improper purpose, i.e., to help his clients in 

the Mesa Action.  Accordingly, this dismissal was a favorable termination on the merits. 
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B.  Commencement of Action 

 As for the issue of commencement, the parties do not dispute Catanzarite 

and Attorneys were responsible for filing the lawsuits at issue in this case.   

 Zakhireh asserts he was not a party to the lawsuits at issue and cannot be 

held liable.  We disagree.  While he did not direct the commencement of the Pinkerton 

Action, there was evidence supporting the conclusion he was instrumental in the MFS 

Action.  As mentioned, the complaint alleged that after O’Connor and Cooper secured 

their dismissals from the Pinkerton Action, they used the near-bankrupt MFS as a 

litigation tool to raise untenable claims against their former business partners (Probst and 

Beck).  Beck presented evidence showing O’Connor (on behalf of MFS) selected 

Zakhireh to be CTI’s treasurer and chief financial officer.  Beck alleged Zakhireh, at the 

same time, was part of MFS’s new board comprised of O’Connor’s allies.  In his 

newfound position with MFS, Zakhireh would have the duty of discussing litigation plans 

with MFS’s corporate counsel Catanzarite and the other MFS board members.  How 

could MFS have filed the MFS Action without the approval of its board members? 

 We conclude Zakhireh’s position as both an MFS and CTI director raises a 

strong inference he aided the O’Connor Faction and MFS’s corporate counsel 

(Catanzarite) with the group’s plans for an illegal corporate takeover.  As noted by Beck, 

a person who aids and abets a malicious prosecution can be held liable.  (Pacific Gas & 

Electric Co. v. Bear Stearns & Co. (1990) 50 Cal.3d 1118, 1131, fn. 11 [“A person who 

is injured by groundless litigation may seek compensation from any person who procures 

or is actively instrumental in putting the litigation in motion or participates after the 

institution of the action”].) 

 As for Cooper and Higgerson, they were not responsible for commencing 

the Pinkerton Action because they were the defendants.  However, one can reasonably 

infer Cooper and Higgerson, like O’Connor, made a deal with Catanzarite in exchange 

for their dismissal from the Pinkerton Action.  Beck alleged Cooper and Higgerson were 

Complaint Supplement #30-2020-01145998 
Exhibit #18: 035

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 415



 36 

instrumental in assisting MFS and its shareholders in their efforts to take over CTI.  

These dismissed defendants helped by agreeing to testify in support of MFS’s new 

allegedly fabricated claim to own 100 percent of CTI.  Cooper’s participation was further 

demonstrated by Beck’s evidence her vote was needed before MFS’s corporate counsel 

(Catanzarite) could file the lawsuit, because she held five million MFS shares.  Cooper 

did not refute this evidence. 

C.  Probable Cause  

 “An action is deemed to have been pursued without probable cause if it was 

not legally tenable when viewed in an objective manner as of the time the action was 

initiated or while it was being prosecuted.  The court must ‘determine whether, on the 

basis of the facts known to the defendant, the institution of the prior action was legally 

tenable.’  [Citation.]  ‘The resolution of that question of law calls for the application of an 

objective standard to the facts on which the defendant acted.  [Citation.]’  [Citation.]  The 

test the court is to apply is whether ‘any reasonable attorney would have thought the 

claim tenable . . . .’  [Citation.]  The tort of malicious prosecution also includes the act of 

‘continuing to prosecute a lawsuit discovered to lack probable cause.’  [Citation.]  In 

determining the probable cause issue, the same standard applies ‘to the continuation as to 

the initiation of a suit.’  [Citation.]”  (Sycamore, supra, 157 Cal.App.4th at p. 1402.)   

 “‘Continuing an action one discovers to be baseless harms the defendant 

and burdens the court system just as much as initiating an action known to be baseless 

from the outset.’  [Citation.]  ‘A person who had no part in the commencement of the 

action, but who participated in it at a later time, may be held liable for malicious 

prosecution.’  [Citations.]”  (Sycamore, supra, 157 Cal.App.4th at p. 1398.)  “A claim for 

malicious prosecution may also apply to a defendant who has brought an action charging 

multiple grounds of liability when some, but not all, of the grounds were asserted without 

probable cause and with malice.  [Citations.]”  (Id. at p. 1399.)  
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 “In analyzing the issue of probable cause in a malicious prosecution 

context, the trial court must consider both the factual circumstances established by the 

evidence and the legal theory upon which relief is sought.  A litigant will lack probable 

cause for his action either if he relies upon facts which he has no reasonable cause to 

believe to be true, or if he seeks recovery upon a legal theory which is untenable under 

the facts known to him.”  (Sangster v. Paetkau (1998) 68 Cal.App.4th 151, 164-165.)  “In 

making its determination whether the prior action was legally tenable, the trial court must 

construe the allegations of the underlying complaint liberally in a light most favorable to 

the malicious prosecution defendant.  [Citation.]”  (Id. at p. 165.)   

 We conclude Beck met the low burden of proving his claim had minimal 

merit with respect to Catanzarite.  Unlike the trial court, we find it relevant Catanzarite 

initiated the Pinkerton Action, a shareholder derivative action on behalf of MFS, without 

first verifying the Roots owned shares in MFS.  Beck presented evidence they did not.  

He submitted stock certificates showing the Roots’ corporation, Jolly Roger, invested in 

MFS, but this entity lost its corporate status between 2015 to 2019.  Thus, both the Roots 

and Jolly Roger lacked standing to bring a shareholder derivative lawsuit.  Before 

agreeing to become an attorney of record in a case, an attorney should, at a minimum, be 

familiar with the client’s claims as a purported shareholder, and should have made a 

preliminary determination about whether probable cause existed to support the asserted 

claims.   

 Here, Catanzarite filed a shareholder derivative lawsuit on behalf of clients 

who were not actually shareholders.  The basic nature of a shareholder derivative action 

is to permit shareholders to “‘bring a derivative suit to enforce the corporation’s rights 

and redress its injuries when the board of directors fails or refuses to do so.’  [Citation.]”  

(Patrick v. Alacer Corp. (2008) 167 Cal.App.4th 995, 1003.)  There are stock ownership 

requirements for standing to pursue a shareholder’s derivative suit.  (See Corp. Code, 

§ 800.) 
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 Catanzarite also drafted a complaint seeking recovery upon two legal 

theories which were untenable under the facts known to the firm’s attorneys.  The 

Pinkerton Action’s derivative shareholder claims all related to the following factual 

circumstances:  In 2015, MFS board of directors (Probst, O’Connor, and Cooper) 

promised its shareholders MFS owned 100 percent of the CTI’s outstanding shares (a 

total of 28,000,000 CTI common stock) (hereafter referred to as the Subsidiary Promise).  

MFS’s board of directors became CTI’s board of directors and “captured the entire 

business opportunity” for themselves, reneging on the Subsidiary Promise.  And 

thereafter, CTI entered into agreements with third parties to implement its marijuana 

business plan and sold shares to investors.  The MFS board members’ recission of the 

Subsidiary Promise was the basis for the following shareholder derivative claims:  

constructive fraud; breach of fiduciary duty; misappropriation of trade secrets; and unfair 

competition.   

 The Roots’ direct claims related to misconduct by the MFS board members 

but the Roots indicated they were willing to settle the case in exchange for a large 

quantity of CTI Founder shares and a seat on CTI’s board.  The Roots inexplicably did 

not want to be on MFS’s board, despite their allegations about the Subsidiary Promise 

and decision to raise claims on MFS’s behalf.  The complaint’s internal inconsistency and 

standing issues certainly raise red flags.   

 Given the Roots’ settlement request for CTI shares, it is reasonable to infer 

Catanzarite and his clients knew only those shares had value and also understood those 

shares were available because MFS did not own 100 percent of CTI.  Under these 

circumstances, a reasonable attorney may not have found the Pinkerton Action claims 

tenable.  Moreover, when the factual allegations of the Pinkerton Action and the MFS 

Action are compared in an objective manner, no reasonable attorney would conclude both 

had merit.  Simply stated, one action was based on the factual premise CTI’s board 

members improperly renounced the Subsidiary Promise, leaving MFS without any CTI 
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shares, and the other was based on the factual premise MFS currently owned 100 percent 

of CTI’s shares, rendering any other CTI stock certificates worthless.   

 The lack of probable cause for maintaining the two lawsuits was further 

demonstrated by evidence Catanzarite filed multiple lawsuits while unethically 

representing clients with conflicting interests.  For good reason, it is difficult to apply the 

“reasonable attorney” test when there is evidence the attorneys initiating the cases 

violated multiple rules of professional conduct.  For example, no reasonable attorney 

would agree to act as corporate counsel of MFS while at the same time representing 

shareholders in a derivative lawsuit against that corporation.  Yet this is exactly what 

happened when Catanzarite filed the MFS Action while also litigating the Pinkerton 

Action.  We conclude the concurrent representation of directly adverse parties creates a 

strong inference the attorneys and litigants knew the claims in one or both lawsuits were 

untenable.   

 Beck also presented evidence Catanzarite and the O’Conner Faction created 

a mutually beneficial alliance.  In exchange for their dismissal from the Pinkerton Action, 

these former defendants agreed to help opposing counsel file a different lawsuit against 

CTI and the Probst Faction (which included Beck).  Beck’s evidence suggested these CTI 

shareholders agreed to create and support a false story about MFS’s ownership of CTI, 

revive MFS by reconfiguring its board of directors, and then use MFS as a litigation tool 

to sabotage CTI and its board members.  In addition to providing testimony that MFS 

owned CTI, the O’Connor Faction members publicly renounced their CTI stock shares.  

O’Connor executed the 2019 Consent, without objection from his cohorts, which 

rendered worthless all their CTI stocks.  As pointed out by Beck, all of this anti-CTI 

activity, following their dismissals from the Pinkerton Action, was highly suspect 

especially when one considers their actions and business dealings as CTI board members 

and shareholders from 2015 to 2019.   
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 As discussed in more detail in our factual summary, after the formation of 

an alliance between Catanzarite and the O’Conner Faction, Catanzarite embarked on a 

spectacularly relentless mission (inside and outside of the courtroom) to replace CTI’s 

board members with members of the O’Connor Faction.  MFS/Catanzarite could not have 

initiated the MFS Action without the evidence and testimony provided by members of the 

O’Connor Faction.  Accordingly, there was enough evidentiary support for Beck’s claim 

Cooper, Higgerson, and Zakhireh, who were O’Connor’s loyal allies, were instrumental 

in the maintenance of MFS Action knowing it lacked probable cause.  We conclude Beck 

submitted enough evidence to satisfy his low burden at this stage of the proceedings with 

respect to the element of probable cause as to all the moving parties.   

D.  Malice 

 The above evidence also lends support to the malice requirement of anti-

SLAPP.  “‘Malice “may range anywhere from open hostility to indifference.”  

[Citations.]’  [Citation.]  While the mere absence of probable cause, without more, ‘is not 

sufficient to demonstrate malice’ [citation] ‘“[m]alice may also be inferred from the facts 

establishing lack of probable cause.”  [Citation.]’  [Citation.] . . .  ‘[T]he extent of a 

defendant attorney’s investigation and research may be relevant to the further question of 

whether or not the attorney acted with malice.’  [Citation.]”  (Sycamore, supra, 

157 Cal.App.4th at p. 1409.)   

 It appears the complaints were filed by plaintiffs lacking standing and/or 

included untenable claims.  If Catanzarite knew the relevant facts, and only dismissed the 

O’Conner Faction and not the entire CTI board, we can infer the continued prosecution of 

those claims was motivated by malicious intent.  If Catanzarite was not aware of the 

plaintiffs’ lack of standing because it failed to adequately familiarize itself with the case 

before filing the lawsuit, this too would indicate indifference, and therefore also, the 

inference of malice. 
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 Malice can also be inferred from evidence the MFS Action was initiated 

and maintained as part of a larger scheme to replace CTI’s board with MFS shareholders, 

i.e., a hostile corporate takeover.  The MFS Action complaint included a request for 

declaratory relief in the form of a court order declaring MFS owed 100 percent of CTI’s 

stock, replacement of CTI’s board, and confirmation CTI’s business deals were 

invalidated.  Catanzarite also separately filed a motion under Corporations Code 

section 709, asking the court to confirm MFS was a shareholder and must be permitted a 

vote in CTI’s board elections.  After losing the motion and hearing the court rule MFS 

was not CTI’s shareholder, the parties did not immediately dismiss the lawsuit.  Instead, 

Catanzarite filed more lawsuits and began acting as corporate counsel of both MFS and 

CTI.  It can be inferred O’Connor, Cooper, Higgerson, and Zakhireh continued to 

authorize and support Catanzarite’s efforts to reallocate CTI’s shares to MFS and oust the 

Probst Faction from CTI’s board.   

 In light of all of the above, we conclude Beck submitted enough evidence 

to satisfy his burden with respect to the element of malice.  “‘[T]he defendant’s 

motivation is a question of fact to be determined by the jury.’  [Citation]  ‘Because direct 

evidence of malice is rarely available, “malice is usually proven by circumstantial 

evidence and inferences drawn from the evidence.”  [Citation.]’  [Citation.]”   (Citizens of 

Human., LLC v. Hass (2020) 46 Cal.App.5th 589, 607.)  We conclude the evidence 

supports a reasonable inference Catanzarite, O’Connor, Cooper, Higgerson, and Zakhireh 

were working together and pursuing litigation lacking probable cause against Beck with 

an improper purpose.   

DISPOSITION 

 We affirm the court’s orders granting the moving party’s anti-SLAPP 

motion regarding paragraph 124 of the complaint, regarding violation of Business and 

Professions Code section 6104. 
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 We affirm the court’s order denying Zakhireh’s anti-SLAPP motion 

regarding the slander of title cause of action. 

 We reverse the court’s orders granting the moving party’s anti-SLAPP 

motion regarding Beck’s causes of action for malicious prosecution, unfair business 

practices, slander of title, and intentional infliction of emotional distress.  The matter is 

remanded for further proceedings. 

 We treat Beck’s request for judicial notice as a motion to augment and 

grant it.  We deny all requests for sanctions on appeal.  We deny Beck’s disqualification 

motion.  On our own motion, we augment the record with the request for judicial notice 

Beck filed with his oppositions to the anti-SLAPP motions.  In the interests of justice, 

each party shall bear their own costs on appeal.  

 

 
  
 O’LEARY, P. J. 
 
WE CONCUR: 
 
 
 
BEDSWORTH, J. 
 
 
 
SANCHEZ, J. 
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Court of Appeal, Fourth Appellate District, Division Three 

Kevin J. Lane, Clerk/Executive Officer 

Electronically FILED on 6/28/2021 by Lilian De La Torre, Deputy Clerk 

NOT TO BE PUBLISHED IN OFFICIAL REPORTS 

California Rules of Court, rule 8.1115(a), prohibits courts and parties from citing or relying on opinions not certified for 
publication or ordered published, except as specified by rule 8.1115(b). This opinion fias not been certified for publication 
or ordered published for purposes of rule 8.1115. 

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA 

FOURTH APPELLATE DISTRICT 

DIVISION THREE 

FINCANNA CAPITAL CORP., 

Plaintiff and Cross-defendant, 

►~ 

CULTIVATION TECHNOLOGIES, INC., 
et al., 

Defendants, Cross-complainants, and 
Respondents. 

CATANZARITE LAW CORPORATION, 

Objector and Appellant. 

RICHARD MESA et al., 

Plaintiffs, 

v. 

CULTIVATION TECHNOLOGIES, INC., 

Defendant and Respondent. 

CATANZARITE LAW CORPORATION, 

Objector and Appellant. 

G058700 consol. w/ G058942 & 
G058931 

(Super. Ct. Nos. 30-2019-01072088 
& 30-2019-01064267) 
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Appeal from orders of the Superior Court of Orange County, Randall J. 

Sherman. Affirmed. 

Catanzarite Law Corporation, Kenneth J. Catanzarite and Nicole M. 

Catanzarite-Woodward for Objector and Appellant. 

Horwitz + Armstrong, John R. Armstrong and Alexander Avakian for 

Defendant, Cross-complainant, and Respondent. 

* * * 

These three consolidated appeals concern Cultivation Technologies, Inc.'s 

(CTI) motion to disqualify its own legal counsel, the Catanzarite Law Corporation 

(Catanzarite), in related cases. The trial court granted CTI's disqualification motion 

relating to two lawsuits, deciding Catanzarite could not represent the following parties 

(1) CTI; (2) three CTI subsidiaries (Coachella Manufacturing, LLC, Coachella 

Distributors, LLC, and DS Gen, LLC, hereafter collectively referred to as CTI 

Subsidiaries); and (3) a group of CTI shareholders bringing a derivative lawsuit. We 

conclude the trial court was correct and we affirm its disqualification orders. 

FACTS 

The appellate briefing in this case does not provide any background facts to 

give context to the current attorney disqualification dispute. We have pieced together the 

story by reviewing the multiple complaints and the parties' declarations related to six 

separate lawsuits. The keystone of each lawsuit (and this appeal) is a battle between two 

groups of shareholders over who controls CTI. Thus, it is helpful to understand the 

underlying dispute before jumping into a factual summary of the disqualification motion. 

I. Background Facts 

In 2012, Richard Probst and Richard O'Connor were the controlling 

shareholders and directors of Mobile Farming Systems, Inc., (MFS), an agricultural 

technology company selling hydroponic growing systems. Anticipating MFS's products 

and technology would be in high demand during the expected "medical marijuana boom" 
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the corporation convinced new investors to purchase MFS common stock. In 2015, the 

MFS board reported to investors that MFS intended to form a subsidiary, CTI, to 

purchase several acres of land and build a 100,000 square foot building in Coachella, 

California, to process marijuana and gain "up to $10,000,000 of high margin annual 

revenues." The MFS shareholders (who invested over $3 million) believed MFS 

acquired 28,000,000 shares of CTI common stock and the new corporation would be a 

wholly owned subsidiary of MFS. 

As promised, Probst and O'Connor incorporated CTI, and these two MFS 

directors, and along with Amy Cooper, became CTI's appointed board of directors. 

However, for reasons that are unclear, CTI did not become MFS's subsidiary, angering 

MFS's shareholders. In addition, CTI not only refused to acknowledge MFS's 

28,000,000 shares but also issued 23,000,000 shares of common stock to CTI's 

"Founders." The "'CTI Founders Common Stock" shares were held by Probst, 

O'Connor, Cooper, TGAP Holdings, LLC, EM2 Strategies LLC, I'm Rad LLC, Cliff 

Higgerson, Aroha Holdings Inc., and Scott Unfug. Soon thereafter, CTI's board 

members began fighting amongst themselves. 

In October 2015, Cooper resigned as president, secretary, and board 

member of CTI. In February 2016, CTI's remaining board members removed O'Connor 

from the board. This was the starting point of the rift between CTI shareholders, creating 

two factions, the O'Connor Faction (comprised of O'Connor, Cooper, and a group of 

CTI/MFS shareholders) and the Probst Faction (Probst and the remaining CTI directors). 

These two groups became locked in a struggle for control over the corporation. 

The Probst Faction issued additional shares, gaining more votes for 

themselves plus more investors. In 2016, the Probst Faction, which included CTI's 

controlling board of directors, entered into several agreements with FinCanna Capital 

Corp. (FinCanna), a Canadian royalty corporation. Over the next two years, FinCanna 

loaned CTI nearly $6 million dollars to develop cannabis cultivation, distribution, and 
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extraction operations in California. In 2018, CTI was unable to make its loan payments 

to FinCanna and several CTI directors resigned. 

Meanwhile, the O'Connor Faction and some disgruntled MFS shareholders 

hired Catanzarite. In total, Catanzarite filed six lawsuits within a one-year period as 

follows: 

(1) The Pinkerton Action. Denise Pinkerton v. Cultivation Technologies, 

Inc., et al., OCSC No. 30-2018-01018922. 

Catanzarite filed this lawsuit on September 14, 2018, on behalf of an 

elderly woman (via an attorney in fact) who invested all her retirement savings in MFS 

shares. This shareholder, individually and derivatively on behalf of MFS, asserted CTI, 

Probst, O'Connor, Cooper, and others involved with CTI, engaged in fraud, conversion, 

breach of fiduciary duty, conspiracy, fraudulent concealment, and theft of trade secrets. 

In addition to damages, this derivative action demanded the cancellation of 

CTI stock certificates, an injunction preventing the sale of CTI stock, an injunction 

forcing CTI to stop using MFS's trade secrets, and the payment of punitive damages and 

attorney fees. For this lawsuit, CTI attorney of record was Winget, Spadafora, 

Schwartzberg LLP (Winget). 

On January 23, 2019, a few days before Catanzarite filed a shareholder 

derivative action involving CTI shareholders, Catanzarite dismissed several defendants 

from the Pinkerton Action, including CTI and members of the O'Connor Faction 

(O'Connor and Cooper). It also deleted causes of action for misappropriation of trade 

secrets, unfair competition, and declaratory relief against CTI. In August 2019, 

Catanzarite amended the complaint to remove all shareholder derivative causes of action 

on behalf of MFS. Thus, the only defendants remaining were members of the Probst 

Faction (Probst, Justin Beck, I'm Rad, LLC, Robert Kamm, Robert Bernheimer, Irving 

Einhorn, and Miguel Motta). 
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(2) The MFS Action. Mobile Farming Systems, Inc. v. Cultivation 

Technologies, Inc., et al., OCSC No. 30-2019-01046904. 

Catanzarite filed this lawsuit in January 28, 2019, for MFS and 

"derivatively on behalf of its wholly owned subsidiary [n]ominal [d]efendant [CTI]." 

MFS asserted it was entitled to file a derivative action because it organized CTI and 

acquired 28,000,000 shares of CTI common stock, and therefore, CTI was its wholly 

owned subsidiary. The complaint asserted MFS contributed assets to CTI (a seedling 

trailer and a shipping container) and paid start-up costs. MFS sought cancellation of 

CTI's shares as well as any "insider loans and transactions." It alleged CTI owed MFS 

"$75,007.24 plus accrued interest of $12,444.29" (MFS's start-up loan) and other 

damages to be proven at trial. (Underline omitted.) The complaint sought attorney fees, 

punitive damages, and interest. The lawsuit was based on the premise that no CTI 

shareholders, other than MFS shareholders, had any valid stock or voting rights. 

This complaint also asserted the Probst Faction violated Corporations Code 

section 15071  by "preparing, signing and circulating false minutes, issuing securities, 

transacting business with insiders, [and] borrowing money from insiders and records 

relating to CTI." MFS requested that the court enjoin the Probst Faction from operating 

CTI until the court held a section 709 hearing "to determine the rightful ownership of 

CTI, its appropriate [b]oard of [d]irectors, and executive structure.2 

The court initially granted a temporary restraining order (TRO). According 

to Probst, the TRO was financially devastating for CTI because "CTI's operations ground 

All further statutory references are to the Corporations Code, unless 
otherwise indicated. 

Section 709 "'was intended to confer upon the superior court the power to 
determine in a summary proceeding whether or not a particular director or the entire 
board was or was not properly elected or appointed in order that the corporation can 
properly function.' [Citation.]" (Morrical v. Rogers (2013) 220 Ca1.App.4th 438, 457.) 
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to a halt" for several months. Probst declared, "CTI did not have access to its working 

capital and ... key customers became aware of the TRO and refused to continue to place 

orders and the cash flow began to severely suffer."3  The court dissolved the TRO in May 

2019, after holding a section 709 hearing. The court determined MFS was not a CTI 

shareholder and could not challenge the election of CTI's directors. 

In August 2019, the same day Catanzarite amended the Pinkerton Action to 

be a direct rather than derivative action, Catanzarite also transformed the MFS Action 

into a direct action. The first amended complaint (FAC) omitted CTI as a party and 

alleged only direct claims against members of the Probst Faction for breach of fiduciary 

duty, conversion, misappropriation of trade secrets, and unfair competition. 

(3) The Mesa Action. Mesa, et al. v. Probst, et al., OCSC No. 30-2019- 

01064267. 

Catanzarite filed this shareholder derivative class action on April 16, 2019. 

The complaint asserted the "nature of [the] action" was on behalf of shareholders owning 

both MFS and CTI shares seeking to "join MFS in a consolidated action with [the MFS 

Action] and to among other relief, recognize the ownership and control of CTI as held 

by" four groups of shareholders. (Capitalization and bold omitted.) These shareholder 

groups included MFS (holding 28,000,000 CTI shares), as well as any MFS shareholders 

who purchased CTI shares in various offerings. The complaint expressly excluded shares 

held by Probst Faction members, their attorneys, agents, or affiliates. 

Richard Mesa initiated the lawsuit in three capacities: (1) individually as a 

"shareholder of both" MFS and CTI shares; (2) in a representative capacity on behalf of 

over 100 similarly situated shareholders; and (3) derivatively on behalf of CTI. The 

Mesa Action asserted nine causes of action against the Probst Faction and CTI as a 

nominal defendant. Identical to allegations in the MFS Action, the Mesa Action sought 

3 This declaration was prepared in response to Catanzarite's later request for 
a section 709 hearing in a subsequent CTI shareholder derivative action. 

6 

Complaint Supplement #30-2020-01145998 
Exhibit #19: 006

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 429



to enjoin the Probst Faction from operating CTI until there could be an expedited section 

709 hearing. In addition to damages, the class sought punitive damages and attorney 

fees. 

One month later, Catanzarite amended the complaint to add Cooper and 

Tom Mebane as plaintiffs and FinCanna as a defendant. More significantly, the 

complaint's "nature of the action" changed. The class members no longer sought to join 

the MFS Action or seek recognition of MFS's controlling shares over CTI. Instead, the 

Mesa Action plaintiffs sought to declare the current CTI directors' meetings and actions 

void. In particular, the class sought to unravel CTI's financial dealings with FinCanna, 

who had just foreclosed on CTI's properties. The FAC included two new causes of 

action, as well as allegations the Probst Faction wrongfully liquidated CTI's assets and 

that FinCanna should not have initiated foreclosure proceedings. The FAC asserted 

FinCanna "claims ownership of the extraction facility and CTI's employees have 

effectively become [FinCanna] employees." Furthermore, it maintained CTI 

shareholders "have suffered a total loss of their share value of not less than $5,000,000 

and millions more in business opportunities. ..." CTI's attorney of record, Winget, filed 

an answer asserting the plaintiffs lacked standing or were not qualified to maintain a 

derivative lawsuit on CTI's behalf. In October 2019, the Mesa Action plaintiffs filed a 

motion requesting the court appoint a receiver for CTI. 

(4) The Cooper Action. Cooper, et al., v. Cultivation Technologies, Inc., 

OCSC No. 30-2019-01072443. 

On May 23, 2019, Catanzarite filed an action directly against CTI on behalf 

of two CTI shareholders (Cooper and Mebane), who were members of the O'Connor 

Faction. The previous day, FinCanna had filed a breach of contract action against CTI 

and CTI Subsidiaries and requested a receivership. The Cooper Action requested the 

court direct CTI to (1) hold a shareholder's meeting to elect a board of directors; 

(2) deliver an annual report; (3) appoint an accountant to conduct an audit; and (4) order 
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CTI to pay the costs for an investigation, audit, and costs of the suit. Winget, on behalf 

of CTI filed an opposition, asserting a shareholder meeting was scheduled for August 

2019. 

(5) The FinCanna Action Cross-complaint. FinCanna v. Cultivation 

Technologies, Inc., et al., OCSC No. 30-2019-01072088. 

As mentioned, in May 2019, FinCanna filed a breach of contract action 

against CTI and CTI Subsidiaries. On July 2, 2019, Catanzarite filed a cross-complaint 

on behalf of CTI and CTI Subsidiaries against FinCanna and three of its directors. Large 

sections of the cross-complaint appear to have been cut and pasted from the Mesa Action 

complaint. Catanzarite purported to represent CTI and its subsidiaries. 

In Probst's declaration, prepared to oppose the section 709 request in the 

Mesa Action, he explained Catanzarite's actions in the FinCanna Action created 

confusion and harm. He noted Catanzarite filed a cross-complaint and propounded 

discovery against CTI's "primary secured lender" without telling CTI's board "and 

during a time when FinCanna has not yet served their complaint on CTI due to ongoing 

settlement negotiations." 

(6) The Scottsdale Action. Cultivation Technologies, Inc., v. Scottsdale 

Insurance Company, OCSC No. 30-2019-01096233. 

On September 6, 2019, Catanzarite filed this declaratory relief action 

purporting to represent CTI. In this lawsuit, CTI demanded that its insurance company, 

Scottsdale, stop providing a defense or indemnity to the Probst Faction defendants in the 

Mesa Action. The complaint asserted Scottsdale "refused to communicate with the 

officers and directors elected by the common shareholders of CTI and who are of the 

position that only they and their elected officers and directors speak for CTI." In the 

complaint, CTI sought the court's declaration of its rights under the insurance policy and 

4 On our own motion, we took judicial notice of CTI's opposition filed in the 
Cooper Action. 
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orders forbidding Scottsdale from providing a defense "unless and until the vote of the 

disinterested common shareholders of CTI [was] obtained." 

We note that immediately before filing the Scottsdale Action, Catanzarite 

amended the complaints in the first two derivative actions transforming them into direct 

actions against individuals who were part of the Probst Faction (the Pinkerton and MFS 

Actions). Additionally, after filing the Scottsdale Action, Catanzarite dismissed the 

Cooper Action on September 13, 2019. 

11. The FinCanna Action 

Before discussing the disqualification motions, it is helpful to briefly 

summarize the FinCanna Action. The complaint alleged that in 2016, FinCanna loaned 

nearly $6 million dollars to CTI. FinCanna asserted it attempted to renegotiate the deal, 

but after several key CTI members resigned, CTI's "attention and resources [were] 

devoted to litigation" and "its management [was] in disarray, which pos[ed] further threat 

to FinCanna's chances of recovery." FinCanna asked the court to appoint a receiver to 

protect its interests in CTI and order an injunction to stop any interference in the 

receivership. 

FinCanna's complaint specifically referred to the upheaval created by the 

MFS Action. It explained that in April 2019, it foreclosed on property used as collateral 

for some of the loan proceeds (recovering nearly $3.9 million). Thereafter, four board 

members and CTI's Chief Operating Officer (CEO) resigned, leaving two directors. 

FinCanna explained it filed the lawsuit because it believed that after these resignations, 

CTI's operations became impaired and the ability to recover the money owed (over $4 

million due to owed interest) was "placed in serious risk." 

111. Disqualification Motions 

A. First Disqualification Motion in the FinCanna Action 

Horwitz + Armstrong (Horwitz) filed a motion on behalf of CTI, the cross-

complainant in the FinCanna Action, to recuse and/or disqualify the "purported attorneys 
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of record." (Capitalization and bold omitted.) Horwitz argued CTI did not retain 

Catanzarite to represent it and there were unwaivable conflicts of interest. In support of 

the motion, Probst filed a declaration, "on behalf of [himself] and CTI's duly elected 

[b]oard of [d]irectors, who have authorized the filing" of the disqualification motion. 

Probst declared that at CTI's annual meeting, the shareholders elected 

himself, Hank Casillas, Michael Burdick, James Lally and Cooper to CTI's board of 

directors and there were no other shareholder meetings held to elect different officers. 

Probst explained Catanzarite claimed it obtained "written shareholder consents" to 

remove CTI's elected board and install different directors, who then hired Catanzarite to 

represent CTI. Probst submitted a copy of the "written consent promulgated by. ... 

Catanzarite purportedly removing" all the board members on May 2019. Catanzarite 

initiated this legal maneuvering after the court ruled against its clients at the section 709 

hearing and refused to overturn the board of directors election. 

Probst explained, "Rather than holding a shareholder's meeting for the 

purpose of electing a new [b]oard since Catanzarite knew his clients lacked a sufficient 

number of shares necessary to win such an election, on May 14, 2019, he instead 

unlawfully procured a purported 'Majority Written Consent' of CTI's shareholders that 

removed the entire shareholder-elected and sitting CTI Board and subsequently elected a 

new board consisting of Catanzarite's true clients who are a faction of CTI shareholders." 

After providing several reasons why the written consent was "ineffective and unlawful," 

Probst noted the shareholders' election of O'Connor and Duffy to the board "by way of 

unanimous written consent" was not effective, and therefore, they were not authorized to 

act on behalf of CTI or retain Catanzarite as counsel. 

In his declaration, Probst stated Catanzarite filed a cross-complaint and 

answer in the underlying case "despite his having been opposing counsel against CTI 

and/or its management in at least four other related cases, and despite his personal 

participation in a proxy battle for control of CTI." He explained Catanzarite recently 
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filed a lawsuit, on behalf of CTI, against the corporation's insurance carrier to withhold 

coverage. He declared, "It is no coincidence that it is this insurance coverage which is 

financing the defense of the various parties Catanzarite is suing in the various other 

matters. This is the essence of conflict of interest: he is challenging insurance coverage 

for the benefit of one of his clients, which is being used to finance the defense of the 

multiple lawsuits he has filed." 

Catanzarite, on behalf of CTI, filed an opposition and submitted 

declarations written by Kenneth J. Catanzarite, O'Connor, and several others. 

Catanzarite also filed evidentiary objections to Probst's declaration. The opposition 

asserted that removing the Probst Faction from the board and filing a cross-complaint and 

answer in the FinCanna Action were all "[v]alidly [a]uthorized" actions. Catanzarite 

asserted its representation of other clients was not adverse to CTI. For example, the 

Scottsdale Action would directly benefit CTI by preserving the "$3 million Business and 

Management Indemnity Policy from being depleted by Probst and others who failed and 

refuse to post the undertaking required by CTI's Bylaws and ... section 317." Similarly, 

in the derivative actions, CTI was named as a nominal defendant and the claims "are not 

asserted against it but instead for the benefit of CTI." Moreover, Catanzarite maintained 

it requested the receivership to protect CTI's assets. 

In its reply, Horwitz addressed Catanzarite's assertion its representation of 

other clients was not adverse to CTI. "[Catanzarite] cannot ethically represent certain 

shareholders suing defendant/cross-complainant [CTI] in shareholder derivative actions, 

shareholder class actions, and making motions to appoint a receiver to control [CTI] 

while at the same time acting as legal/litigation counsel of record for CTI directly. Rule 

of Professional Conduct, rule 1.7 expressly prohibits a lawyer from so representing 

clients with such direct and adverse interests at the same time. When, as here, the 

lawyers' clients' interest are so directly adverse, the clients cannot even consent to such 

joint representation, because it makes the entire judicial machinery appear unfair." On 
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CTI's behalf, Horwitz argued the drastic measure of seeking a receivership in the 

shareholder derivative Mesa Action was "adverse to the corporation's interests" due to 

the "extravagant costs." CTI argued the request was "similar to claiming 'we had to 

destroy the village in order to save it. " 

B. November 2019 Disqualification Order 

On November 15, 2019, the court granted the motion but did not rule on the 

evidentiary objections on the grounds they were "not directed at evidence that the court 

considers material to its disposition of this motion." The court ruled as follows: 

"Catanzarite's simultaneous representation of CTI and interests adverse to CTI compel 

the firm's disqualification. In Flatt v. Superior Court (1994) 9 Ca1.4th 275 (Flatt), the 

California Supreme Court held, 'Courts and ethical codes alike prohibit an attorney from 

simultaneously representing two client adversaries, even where the substance of the 

representations are unrelated.' [Citation.] The court added, 'Indeed, in all but a few 

instances, the rule of disqualification in simultaneous representation cases is a per se or 

automatic one.' [Citation.] Catanzarite is representing CTI in this case, but in the 

pending [Mesa Action] Catanzarite is representing one faction of CTI shareholders who 

have an upcoming motion scheduled seeking to impose a receiver on CTI, relief that 

would be adverse to CTI. In the pending [Scottsdale Action], Catanzarite represents CTI 

yet seeks to invalidate a defense and indemnity for CTI directors in the [Mesa Action] 

under an insurance policy issued on CTI's behalf. A denial of coverage could put CTI on 

the hook for the individuals' costs of defense and/or liability." 

The court cited authority holding an attorney cannot avoid the 

disqualification rule by "unilaterally converting a present client into a former client 

before the hearing" on the disqualification motion. The court reached the following 

conclusions: "In the pending [Pinkerton Action], Catanzarite represents the plaintiffs, 

and the original [c]omplaint named CTI as a defendant, although the first amended 

complaint dropped CTI as a party. In the Cooper [Action], Catanzarite represented the 
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petitioners, who sought to compel CTI to hold a shareholders meeting to elect directors. 

Petitioners dismissed that action on September 13, 2019. Catanzarite represents the 

plaintiffs in the [MFS Action], in which the original [c]omplaint alleged in [paragraph] 

50 that CTI owes money to the plaintiff [referring to MFS start up loan totaling 

$87,451.53]. The [FAC] omitted that allegation. Thus, there are five lawsuits in which 

the Catanzarite firm is or was adverse to CTI, compelling the firm's disqualification." 

Alternatively, the court determined disqualification was warranted because 

"corporate counsel's professional duties run to the corporation, [and] counsel must refrain 

from taking part in any controversies or factional differences among shareholders as to 

control of the corporation." It noted, "Catanzarite represents CTI's common 

stockholders, who are fighting with CTI's preferred stockholders in several lawsuits for 

CTI's control." Finally, the court explained that in light of the above rulings, "the court 

need not and will not reach the issue of whether Catanzarite was authorized to represent 

CTI in this action based on his shareholder faction allegedly being in control of CTI." 

C. Second Disqualification Motion in the FinCanna Action 

Less than a week later, Horwitz filed a motion to recuse and/or disqualify 

Catanzarite from representing the CTI Subsidiaries in the FinCanna Action. The motion 

asserted CTI and the CTI Subsidiaries should be treated as the same client for conflict 

purposes. Horwitz explained that after the court's disqualification ruling, it asked 

Catanzarite to voluntarily withdraw from representing the CTI Subsidiaries. Catanzarite 

refused, stating it intended to appeal the prior disqualification order.5 

Catanzarite filed an opposition, confirming it intended to file an appeal. It 

argued Horwitz filed an "abusive disqualification motion[]" brought "solely for the 

improper and strategic purpose to leave the CTI Subsidiaries without their counsel of 

choice." The hearing was scheduled for January 2020. 

Before the trial court considered CTI's second motion, Catanzarite, 
representing itself, filed a notice of appeal from the November disqualification order. 
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D. Two Disqualification Motions in the Mesa Action 

Catanzarite's appellant's appendix does not include one of the 

disqualification motions filed in the Mesa Action. On our own motion, we augmented 

the record on appeal to include missing documents.6  (Cal. Rules of Court, rule 

8.155(a)(1)(A).) Horwitz filed a motion on behalf of CTI. Several members of the 

Probst Faction, who were named defendants in the Mesa Action (Beck, Miguel Motta, 

Robert Bernheimer, Robert Kamm, Eric Mathur, Robert Schmidt, and Jason Pitkin, 

hereafter referred collectively and in the singular as Beck), filed a motion to "join in" 

CTI's motion. Beck was represented by attorneys from O'Hagan Meyer LLC. 

Our record contains Catanzarite's oppositions to these motions, filed on 

behalf of the Mesa Action plaintiffs. Catanzarite addressed the merits of CTI's motion. 

However, Catanzarite argued Beck's motion was procedurally improper because the 

November disqualification order stayed all the lawsuits, and Beck did not ask for 

permission to file the joinder motion. In addition, Catanzarite argued Beck's motion 

raised different issues from CTI and should be treated as a separate independent motion 

for disqualification. It noted a separate motion would be untimely filed because the 

hearing on CTI's motion was scheduled for early January. 

E. January 2020 Disqualification Orders 

On January 10, 2020, the court considered the two disqualification motions 

filed in the Mesa Action, as well as the CTI Subsidiaries' motion filed in the FinCanna 

Action. It ruled as follows: "The [m]otions to [d]isqualify [Catanzarite] in the four 

related cases are granted in [the Mesa Action and the FinCanna Action] and denied in 

We caution counsel that it is not this court's responsibility to obtain the 
documents necessary to consider the arguments raised on appeal. We have used our 
discretionary authority to take judicial notice of documents discussed by the parties and 
augment the record to assist us in reviewing the appeals on their merits. But we are not 
required to do so. (See State Comp. Ins. Fund v. WallDesign Inc. (2011) 199 Ca1.App.4th 
1525, 1529.) 
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[the Pinkerton Action and the MFS Action]. [¶] This court previously granted a motion 

to disqualify [Catanzarite] from representing CTI in the FinCanna [Action] because 

principles prohibiting dual representation prohibit [Catanzarite's] simultaneous 

representation of CTI and interests adverse to CTI. In [the Mesa Action] Catanzarite is 

representing the plaintiffs in a derivative action on behalf of CTI, meaning that its 

representation is for the benefit of CTI. Thus, the same principles that warranted 

Catanzarite's disqualification in the FinCanna [Action] apply to [the Mesa Action] and 

compel disqualification here." 

As for the CTI subsidiaries, the court ruled as follows: "Here, the 

FinCanna plaintiff sued CTI and its three wholly-owned subsidiaries, alleging that 

plaintiff loaned CTI $5.9 million and that CTI still owes plaintiff about $4.7 million. 

Plaintiff's theory against the subs[idiaries] is that they owe CTI money. .... Thus, the 

[three subsidiaries'] liability to plaintiff is dependent on CTI owing plaintiff money, and 

as a result all four defendants have a unity of interest in the case. Catanzarite filed an 

[a]nswer and [c]ross-[c]omplaint on behalf of all four named defendants. The [c]ross-

[c]omplaint is based primarily on the relationship between FinCanna and CTI, with little 

reference to the subs[idiaries], and alleges all of its causes of action jointly on behalf of 

all four cross-complainants, without any distinction as to any of the allegations, or in any 

of the six causes of action or in the prayer as to which cross-complainants are seeking 

what relief. Thus, all four of the defendants and cross-complainants have a unity of 

interest in the FinCanna [Action], warranting Catanzarite's disqualification from 

representing the subs[idiaries], on the heels of being disqualified from representing CTI." 

The court denied the motion with respect to the Pinkerton Action. It noted 

the case was originally a derivative action on behalf of MFS, but Catanzarite amended 

the complaint and CTI was no longer a party in this lawsuit. The court concluded CTI, 

therefore, lacked standing to seek Catanzarite's disqualification from representing MFS 
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shareholders against defendants other than CTI "even if the allegations involve the world 

of CTI." 

Likewise, the court determined CTI lacked standing in the MFS Action. 

Although the complaint "originally asserted derivative claims on behalf of CTI, and 

named CTI as a nominal defendant," the FAC omitted CTI as a party. The court noted, 

"CTI (through other counsel) filed a cross-complaint against MFS which is still pending. 

Although MFS alleges it was and is CTI's sole shareholder, the court ruled at a [section] 

709 hearing in April 2019 that MFS was not a CTI shareholder as of November 2018." 

The court concluded, "Although Catanzarite represents MFS as a cross-defendant, there 

is no dual representation involved, and Catanzarite's disqualification from representing 

MFS is not warranted." 

The court denied Beck's joinder motion as being untimely filed. It added, 

"The moving parties also lack standing to seek Catanzarite's disqualification from 

representing the parties that firm represents." The court granted Catanzarite's requests 

for judicial notice and ruled on some of Catanzarite's evidentiary objections. The court 

stayed the Mesa Action pending the appeal. It vacated all future motions scheduled in the 

case including a motion to appoint a receiver. 

IV. Appellate Procedural History 

Catanzarite, representing itself, filed a notice of appeal from the November 

disqualification order (G058931 [the FinCanna Action]), and it filed two notices of 

appeal challenging the January order (G058700 [additional disqualification in FinCanna 

Action]; G058942 [disqualification in the Mesa Action]). We granted Catanzarite's 

request to consolidate its two appeals related to the FinCanna Action (G058700 & 

G058942), and on our own motion consolidated Catanzarite's appeal from the 

disqualification order in the Mesa Action (G05893 1). None of Catanzarite's clients filed 

appeals. CTI filed its respondent's brief in support of the disqualification orders. 
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DISCUSSION 

This case raises issues related to motions to disqualify Catanzarite, a law 

firm filing six lawsuits while simultaneously representing two corporations, three 

corporate subsidiaries, and a group of minority shareholders of both corporations. 

Specifically, the corporate entities are the following: (1) MFS, the plaintiff in the MFS 

Action, (2) CTI, the cross-complainant and defendant in the FinCanna Action, (3) CTI 

Subsidiaries, the cross-complainants and defendants in the FinCanna Action, and (4) CTI, 

the plaintiff in the Scottsdale Action. The minority shareholders groups include members 

of the O'Connor Faction as follows: (1) Pinkerton, a MFS shareholder and plaintiff in 

the Pinkerton Action; (2) Mesa, Cooper, Mebane and a class action of shareholders, all 

plaintiffs in the Mesa Action; (3) Cooper and Mebane, who are MFS/CTI shareholders 

and plaintiffs in the Cooper action. 

No party appealed from the orders denying Catanzarite's disqualification in 

the MFS and Pinkerton Actions. Catanzarite, representing itself, seeks to reverse the 

disqualification orders regarding the firm's representation of CTI, CTI Subsidiaries, and 

the Mesa Action plaintiffs. Accordingly, this opinion will be limited to our review of the 

orders regarding those three concurrently represented clients. 

I. Applicable Law 

A. Attorney Disqualification Generally 

"A trial court's authority to disqualify an attorney derives from the power 

inherent in every court `[t]o control in furtherance of justice, the conduct of its ministerial 

officers, and of all other persons in any manner connected with a judicial proceeding 

before it, in every matter pertaining thereto.' [Citations.]" (People ex rel. Dept. of 

Corporations v. SpeeDee Oil Change Systems, Inc. (1999) 20 Ca1.4th 1135, 1145 

(SpeeDee Oil); Code Civ. Proc., § 128, subd. (a)(5).) 

"Disqualification motions implicate competing considerations. On the one 

hand, these include clients' rights to be represented by their preferred counsel and 
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deterring costly and time-consuming gamesmanship by the other side. ...[¶] Balanced 

against these are attorneys' duties of loyalty and confidentiality and maintaining public 

confidence in the integrity of the legal process. . . . [Citation.] 'The loyalty the attorney 

owes one client cannot be allowed to compromise the duty owed another.' [Citation.]" 

(Banning Ranch Conservancy v. Superior Court (2011) 193 Ca1.App.4th 903, 911 

(Banning Ranch).)
7

 

B. Standard ofReview 

"Generally, a trial court's decision on a disqualification motion is reviewed 

for abuse of discretion. [Citations.] If the trial court resolved disputed factual issues, the 

reviewing court should not substitute its judgment for the trial court's express or implied 

findings supported by substantial evidence. [Citations.] When substantial evidence 

supports the trial court's factual findings, the appellate court reviews the conclusions 

based on those findings for abuse of discretion. [Citation.] However, the trial court's 

discretion is limited by the applicable legal principles. [Citation.] Thus, where there are 

no material disputed factual issues, the appellate court reviews the trial court's 

determination as a question of law. [Citation]." (SpeeDee Oil, supra, 20 Ca1.4th at pp. 

1143-1144.) 

C. Successive vs. Concurrent Representation 

"There are different disqualification standards for attorneys who have 

conflicts with former clients and those who have conflicts with current clients. As to 

conflicts involving successive representation with former clients, courts look to whether 

there is a`substantial relationship' between the subjects of the current and the earlier 

" ""`Normally, an attorney's conflict is imputed to the law firm as a whole on 
the rationale 'that attorneys, working together and practicing law in a professional 
association, share each other's, and their clients', confidential information." [Citation.]" 
(Beachcomber Management Crystal Cove, LLC, v. Superior Court (2017) 13 Ca1.App.5th 
1105, 1116 (Beachcomber Management). Accordingly, the disqualification ruling made 
as to Catanzarite is binding on the associates of that firm. 
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proceedings. [Citations.] [¶] In contrast, there is a more stringent standard when an 

attorney simultaneously represents two current clients with conflicting interests. 

Disqualification ... is mandatory in such circumstances even though the simultaneous 

matters may have nothing in common. (Flatt, supra, 9 Ca1.4th at p. 284.) "'Something 

seems radically out of place if a lawyer sues one of the lawyer's own present clients on 

behalf of another client. Even if the representations have nothing to do with each other, 

so that no confidential information is apparently jeopardized, the client who is sued can 

obviously claim that the lawyer's sense of loyalty is askew." [Citation.]" (Banning 

Ranch, supra, 193 Ca1.App.4th at pp. 911-912; see Rules Prof. Conduct rule 1.7(a) & (b) 

[attorney may not without informed written consent "represent a client if the 

representation is directly adverse to another client in the same or a separate matter" or 

"there is a significant risk the lawyer's representation of the client will be materially 

limited by the lawyer's responsibilities to or relationships with another client"].) 

In summary, courts recognize the "chief fiduciary value jeopardized" in 

cases involving successive representation is client confidentiality. (M'Guinness v. 

Johnson (2015) 243 Ca1.App.4th 602, 613.) Whereas in concurrent "representation of 

multiple clients resulting in a conflict of interest" the "`primary value at stake" is the 

attorney's duty and "the client's legitimate expectation" of loyalty, not confidentiality.g 

D. Corporate Counsel 

Corporate counsel's professional responsibilities and allegiances are owed 

to the corporate entity, not the officers, directors, or shareholders "and the individual 

shareholders or directors cannot presume that corporate counsel is protecting their 

interests. [Citations.]" (La Jolla Cove Motel & Hotel Apartments, Inc. v. Superior Court 

(2004) 121 Ca1.App.4th 773, 784 (La Jolla Cove).) Generally, a lawyer representing a 

8 This case involves issues related to concurrent representation, invoking the 
fiduciary duty of loyalty, rather than confidentiality. For this reason, we will not discuss 
any of Catanzarite's arguments about maintaining client confidentiality. 
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corporation may also represent any of the corporation's officers or directors upon the 

clients' written consent. (Id. at p. 785; see Rules Prof. Conduct rule 1. 13(g).) 

"Conflicts of interest between a corporation and its officers, directors and 

shareholders are particularly problematic for corporate counsel where ... the corporation 

is a closely held one, with few shareholders. [Citation.] Corporate counsel may develop 

a fiduciary relationship with individual shareholders or directors. However, even in that 

situation, the attorney's ultimate loyalty is to the corporation, not individual shareholders, 

officers or directors. [Citation.] Thus, where an adversarial setting presents itself, pitting 

the corporation against one or more of its officers, directors or shareholders, corporate 

counsel may still represent the corporation against those individuals, even though he or 

she may have received confidential information about them in the course of representing 

the corporation. [Citations.]" (La Jolla Cove, supra, 121 Ca1.App.4th at p. 785.) 

However, "[O]nce a conflict has arisen between a corporation and one or 

more of its officers, directors or shareholders, corporate counsel may not simultaneously 

represent the corporation and the adverse officer, director or shareholder." (La Jolla 

Cove, supra, 121 Ca1.App.4th at p. 785; see Rules Prof. Conduct rule 1.7.) "Thus, where 

a shareholder has filed an action questioning [the corporation's] management or the 

actions of individual officers or directors, such as in a shareholder derivative or. ... 

dissolution action, corporate counsel cannot represent both the corporation and the 

officers, directors or shareholders with which the corporation has a conflict of interest. 

[Citation.]" (Id. at pp. 785-786.) 

Consequently, there can be no dual representation of a corporation and 

directors when the suit is brought by other shareholders. "In an action by a shareholder 

alleging harm to the corporation, an attorney cannot represent both the corporation and 

defendant shareholders who are accused of wrongdoing or whose interests are otherwise 

adverse to the corporation. This is so whether or not the suit is framed as a derivative 

action." (Friedman, Cal. Practice Guide: Corporations (The Rutter Group 2021) 
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¶ 1:11.2a; see Ontiveros v. Constable (2016) 245 Ca1.App.4th 686, 696-699, [attorney 

could not represent both corporation and 60 percent shareholder in derivative action 

brought by 40 percent shareholder]; Blue Water Sunset, LLC v. Markowitz (2011) 

192 Ca1.4th 477, 488-489, [attorney could not represent both LLC and defendant member 

in derivative action brought by LLC's only other member]; Gong v. RFG Oil, Inc. (2008) 

166 Ca1.App.4th 209, 216 (Gong) [attorney cannot represent both 51 percent shareholder 

and corporation in suit by 49 percent shareholder alleging personal use of corporate funds 

and other claims showing harm to corporation].) 

Of course, the case before us involves the opposite scenario. Not 

surprisingly, we found no cases (and Catanzarite cites to none) holding an attorney may 

simultaneously represent both the corporation and the plaintiff shareholders who are 

accusing the board of directors of wrongdoing. The lack of authority can be explained by 

the existence of well-settled legal authority holding a derivative plaintiffs' attorney does 

not ipso facto represent the corporation, but rather "the shareholder's attorney is acting 

against the corporation's wishes." (Shen v. Miller (2012) 212 Ca1.App.4th 48, 57-60, 

italics added (Shen).) In order for a shareholder to have standing to bring a derivative 

action, counsel must plead the corporation refused to pursue the claim. (Id. at pp. 57-58.) 

For this reason, in a shareholder derivative suit the corporation is included as a nominal 

defendant because it is in conflict with the outsider shareholder about the advisability of 

suing. (Id. at p. 5 8.) 

Moreover, "[T]he corporation that is the subject of the derivative claim is 

generally a nominal party only. "'Because the claims asserted and the relief sought in 

[the derivative] complaint would, if proven, advance rather than threaten the interests of 

the nominal defendant[], the nominal defendant[] must remain neutral in [the] action." 

[Citation.]' [Citation.]" (Shen, supra, 212 Ca1.App.4th at p. 58, italics added.) 

Logically, if the derivative plaintiffs' attorney also represented the corporation, there 

would be no need for a derivative action because "the corporation itself would be 
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pursuing" the outside shareholder's claims. (Ibid.) An attorney representing plaintiff 

shareholders cannot both advocate those claims and remain neutral. Concurrent 

representation of clients with such obvious conflicting interests is not permissible. 

11. Analysis ofDisqualification  Order in the FinCanna Action 

To briefly summarize, the trial court disqualified Catanzarite from 

representing CTI on the grounds it was simultaneously representing "two client 

adversaries."9  It reasoned Catanzarite was representing CTI in the FinCanna Action but 

representing a faction of CTI shareholders in the Mesa Action. Moreover, the court 

determined Catanzarite improperly took sides in a shareholder dispute by filing the 

Scottsdale Action to promote the interests of the O'Connor Faction by stopping CTI's 

insurance company from providing a defense or indemnity to the Probst Faction 

defendants in the Mesa Action. On appeal, Catanzarite asserts the court abused its 

discretion in making this ruling because the moving party lacked standing and its clients 

did not have adversarial interests. We address each contention separately, concluding 

both lack merit. 

A. Standing 

Catanzarite's first and primary challenge to the trial court's ruling is that 

the party filing the disqualification motion lacked standing. Catanzarite asserts the trial 

court could not possibly decide this issue without first resolving the parties' complicated 

dispute about which shareholder faction rightfully controlled CTI. Catanzarite provides a 

lengthy argument supporting its theory the O'Connor Faction controlled CTI. It argues 

the court abused its discretion by failing to consider and agree with its contentions. Not 

~ On appeal, Catanzarite does not challenge the trial court's conclusion CTI 
and CTI Subsidiaries had a unity of interest in the FinCanna Action. Catanzarite, 
conceding that the same principles regarding its representation of CTI apply equally to 
CTI Subsidiaries, does not distinguish between them in its legal discussions. We will do 
the same for purposes of this opinion; our discussion of CTI applies equally to CTI 
Subsidiaries unless otherwise indicated. 
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so. CTI had standing to file the motion because all the facts relevant to the issue of 

disqualification were undisputed. There was no need for the court to prematurely 

consider and resolve other factual disputes (rending many causes of action moot before 

trial). 

"A 'standing' requirement is implicit in disqualification motions. 

Generally, before the disqualification of an attorney is proper, the complaining party must 

have or must have had an attorney-client relationship with that attorney. [Citation.]" 

(Great Lakes Construction, Inc. v. Burman (2010) 186 Ca1.App.4th 1347, 1356.) 

Catanzarite is in the awkward position of asserting it had an attorney-client 

relationship with CTI for purposes of filing complaints in the Scottsdale and FinCanna 

Actions, but not with CTI for purposes of a disqualification motion. To avoid this 

conundrum, Catanzarite frames its lack-of-standing argument on the premise there was 

never an attorney-client relationship between itself and members of the Probst Faction. 

We agree the Probst Faction never entered into an attorney-client relationship with 

Catanzarite. Instead, the Probst Faction, the directors purportedly controlling CTI, hired 

Horwitz to act as corporate counsel for CTI, i.e., the same corporate entity Catanzarite 

claims to represent. Catanzarite cannot avoid the undisputed fact it was not the only law 

firm representing the corporation in litigation. Indeed, Winget was CTI's attorney of 

record in the three derivative actions filed by Catanzarite.io 

The problem with Catanzarite's lack-of-standing argument is that it ignores 

the fact CTI is not an individual, but rather an inanimate corporate entity having a board 

of directors with authority to hire corporate counsel. Catanzarite's authority to represent 

CTI arose from its relationship with the O'Connor Faction. Yet, as discussed at length in 

10 
It is noteworthy that CTI's directors who were members of the Probst 

Faction hired Winget to defend CTI in the three shareholder derivative actions (the 
Pinkerton, MFS, and Mesa Actions). Catanzarite does not suggest these directors lacked 
authority to retain Winget as CTI's corporate counsel in these lawsuits. It offers no 
distinction between CTI's retention of Winget from the decision to hire Horwitz. 

23 

Complaint Supplement #30-2020-01145998 
Exhibit #19: 023

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 446



the briefs, and as evidenced by the pleadings in multiple lawsuits, the O'Connor 

Faction's control over CTI is a hotly contested issue. Thus, the O'Connor Faction's 

authority to hire Catanzarite and defend CTI's choice of counsel is necessarily the same 

legal rights afforded to the Probst Faction, who hired Horwitz to act as corporate counsel 

(and challenge Catanzarite). We conclude that because the chief fiduciary duty at stake is 

loyalty, CTI had standing to file the motion to disqualify one of its attorneys regardless of 

which shareholder faction currently claimed to control CTI. 

We reject Catanzarite's argument the court was required to determine 

before trial the issue of which shareholder faction rightfully controlled CTI before ruling 

on CTI's disqualification motion. The trial court wisely understood the relevant facts 

pertaining to disqualification were undisputed. The parties agreed the two factions of 

shareholders were promoting very different agendas for CTI's operations. As mentioned, 

the O'Connor Faction sought to nullify actions taken by the prior board of directors (the 

Probst Faction). This included cancelling shares and voting rights, voiding contracts, 

repaying money owed to MFS, and changing CTI's business relationship with FinCanna. 

On the other hand, the Probst Faction was fighting to remain in control and maintain the 

status quo of voting rights, shares, financial obligations, and contracts with FinCanna. 

Due to the undisputed contentious nature of their dispute, it would be absurd to suggest 

the same attorney could simultaneously represent these two factions of shareholders. 

Similarly, there was no need to determine which faction controlled CTI to disqualify an 

attorney simultaneously purporting to act as corporate counsel while pursuing a 

derivative action filed against the corporation. If the interests of these two clients were in 

accord, there would be no need for a derivative action. (Shen, supra, 212 Ca1.App.4th at 

p. 58.) 

As mentioned earlier, although disqualification motions are generally 

reviewed for abuse of discretion, "where there are no material disputed factual issues, the 

appellate court reviews the trial court's determination as a question of law. [Citation.]" 
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(SpeeDee Oil, supra, 20 Ca1.4th at p. 1144.) Here, the trial court correctly determined it 

need not "reach the issue" of which shareholder faction rightfully controlled CTI. We 

agree. The undisputed nature of the lawsuits, involving parties with conflicting interests, 

and a corporation with adversarial directors, supported mandatory disqualification as a 

matter of law. 

B. Adverse Interests 

Catanzarite asserts the trial court exacerbated its abuse of discretion by 

finding it was representing interests adverse to CTI. Catanzarite suggests its legal 

maneuverings, undertaken on behalf of the O'Connor Faction, actually benefitted the 

corporation. For example, Catanzarite maintains the Mesa Action plaintiffs' receivership 

motion would prevent corporate waste. This and similar contentions CTI benefitted from 

Catanzarite's legal tactics are disingenuous. This is not a case where Catanzarite was 

comprised of neutral lawyers, hired by a cohesive board of directors. 

The record plainly shows MFS shareholders (the O'Connor Faction) hired 

Catanzarite to regain shares and control of CTI through litigation and by removing and 

replacing the Probst Faction from CTI's then board of directors. Indeed, it is undisputed 

that within six months, Catanzarite filed three separate shareholder derivative actions all 

designed to give its clients more control over CTI and to revoke business decisions made 

by directors from the Probst Faction. Catanzarite's involvement in these derivative 

actions, in which a corporation must remain neutral, highlights critical issues regarding 

its fiduciary duty of loyalty. Particularly troubling was Catanzarite's active role in 

helping its clients forcibly remove CTI's directors, after Catanzarite was unable to 

achieve this same result in the MFS Action's section 709 hearing. 

Even if we assume the transition of power was executed correctly with 

written consents, the scheme clearly demonstrated an allegiance to one faction of 

shareholders and corporate counsel's professional responsibilities and allegiances are 

owed to the corporate entity, not the officers, directors, or shareholders. (See La Jolla 

25 

Complaint Supplement #30-2020-01145998 
Exhibit #19: 025

Beck v. Superior Court of California, County of Orange 
ADA Complaint Exhibits 448



Cove, supra, 121 Ca1.App.4th at p. 784.) As stated earlier, "[O]nce a conflict has arisen 

between a corporation and one or more of its officers, directors or shareholders, corporate 

counsel may not simultaneously represent the corporation and the adverse officer, 

director or shareholder." (Id. at p. 785; see Rules Prof. Conduct rule 1.7.) 

We found other evidence of Catanzarite's conflicting loyalties after 

comparing the complaints Catanzarite prepared for the Mesa Action (a derivative lawsuit) 

with the one used for CTI in the FinCanna Action. Large sections appear to have been 

cut and pasted from one to the other. Perhaps Catanzarite believed the mirror complaints 

filed on behalf of different clients were appropriate due to its theory the derivative action, 

filed "on behalf of' CTI, would necessarily benefit the corporation. This assertion 

demonstrates its misunderstanding of derivative actions and the limited role of counsel 

representing the outsider shareholder plaintiffs. As mentioned earlier in this opinion, the 

Shen case is instructive on attorney client relationships arising from derivative actions. 

(Shen, supra, 212 Ca1.App.4th at pp. 56-57.) That case involved three related actions and 

concerned a dispute between 50/50 shareholders over control of a closely held 

corporation. (Id. at p. 52.) The trial court denied one co-president's (Miller) motion to 

disqualify the other co-president's (Shen) attorney. (Ibid.) Miller filed the motion after 

Shen filed a petition for court supervision of voluntary winding up proceedings, as well 

as a complaint derivatively on behalf of the company. (Id. at pp. 52-53.) Miller 

recognized Shen lacked a formal attorney-client relationship with the company, but he 

argued for automatic disqualification. He reasoned disqualification was necessary due to 

the attorney's role in prosecuting the derivative action, which involved representing the 

interests of the corporation, while at the same time the attorney took an adverse position 

to the company in related litigation (winding up proceedings). (Id. at pp. 56-57.) 

The Shen court clarified the limited significance of the "on behalf of' 

language commonly utilized when referring to shareholder derivative lawsuits. "[A] 

shareholder may only bring a derivative suit on behalf of the corporation if the 
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corporation has refused to pursue the claim. In bringing the derivative action, the 

shareholder's attorney is acting against the corporation's wishes. [¶] Nevertheless, 

should the shareholder prevail in the derivative action, the corporation is the ultimate 

beneficiary. [Citation.] Therefore, the corporation must be joined in the action ... as a 

nominal defendant because of 'its refusal to join the action as a plaintiff. [Citation.]' 

[Citation.] In other words, in a shareholder derivative suit, "`[t]he corporation has 

traditionally been aligned as a defendant because it is in conflict with its stockholder 

about the advisability of bringing suit ...." [Citation.]' [Citation.]" (Shen, supra, 

212 Ca1.App.4th at p. 58, italics added.) The court cautioned the corporation that is the 

subject of a derivative action ""`must remain neutral in [the] action." [Citation.]' 

[Citation.]" (Id. at p. 58.) Thus, Catanzarite's role in bringing the derivative action 

conflicts with the corporation's obligation to remain neutral in the action. Filing the 

lawsuit was an act against the corporation's wishes. Thus, Catanzarite's decision to reuse 

the same derivative type claims in a cross-complaint, filed directly by the corporation in a 

different lawsuit against a third party, was plainly disloyal to the corporation (regardless 

of whether the directors were recently replaced). 

C. Waivers 

Catanzarite suggests we can ignore any conflicts arising from the 

concurrent representation of inembers of the O'Connor Faction and CTI because 

Pinkerton, Cooper, Mebane, Mesa, CTI and MFS waived any conflicts. As pointed out 

by CTI's counsel on appeal, Catanzarite obtained these waivers in December 2019, after 

the trial court's November hearing/ruling disqualifying Catanzarite from representing 

CTI. Catanzarite does not address this issue. It fails to explain why it could file five 

lawsuits (for and against CTI) before obtaining the waivers. Moreover, Catanzarite does 

not explain why these waivers would be relevant to a mandatory disqualification for 

ongoing concurrent representation of clients with conflicting interests. 
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Once again, Catanzarite ignores the problem with its dual representation in 

this case and that the O'Connor Faction cannot waive the conflict on behalf of the 

inanimate corporate entity, CTI. "[While] in some circumstances multiple representation 

may be permissible if both clients are fully informed of potential conflict and the parties 

consent to the representation. This consent rationale seems peculiarly inapplicable to a 

derivative suit, because the corporation must consent through the directors, who, as in the 

present case, are the individual defendants. [Citations.]" (Forrest v. Baeza (1997) 

58 Ca1.App.4th 65, 76-77 (Forrest).) The directors and the corporation cannot act 

independently of each other. (Id. at p. 76.) 

Stated another way, "`[A]n inanimate corporate entity, which is run by 

directors who are themselves defendants in the derivative litigation, cannot effectively 

waive a conflict of interest as might an individual under applicable professional rules 

such as [rules] 3-600(E) and 3-3 10.' One commentator noted: 'But it would be 

meaningless in derivative litigation to allow the consent of the parties defendant to 

exculpate the practice of dual representation, for most often it would be the defendant 

directors and officers who would force the corporation's consent.' (Comment, 

Independent Representation for Corporate Defendants in Derivative Suits (1965) 74 Yale 

L.J. 524, 528.)" (Forrest, supra, 58 Ca1.App.4th at p. 77, capitalization and italics 

omitted.) 

Catanzarite appears to be arguing concurrent representation was possible 

because after the O'Connor Faction asserted control of the corporation, these 

shareholders effectively became insiders of the corporation. This is twisted logic. A 

shareholder only needs to file a derivative action, on the company's behalf, when the 

insiders who control the company refuse to do so. (Beachcomber Management, supra, 

13 Ca1.App.5th at p. 1118.) By filing the derivative action, Catanzarite implicitly 

acknowledged its clients are outsiders with interests adverse to CTI's directors. Having 
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sided with the O'Connor Faction early on, the appearance of impropriety compels 

disqualification. 

If this case involved a deadlocked corporation, Catanzarite would have 

needed to secure written consent from all directors before continuing as corporate 

counsel. "An attorney who is asked by an officer/director to represent the corporation on 

a matter over which the board is deadlocked, or otherwise sharply divided, should obtain 

each board member's informed written consent to act as corporate counsel. If that 

consent cannot be obtained, the attorney must withdraw from representing the 

corporation: The attorney cannot purport to act as corporate counsel when in fact he or 

she is representing one faction of the board against another. [Citations.]" (Friedman, 

Cal. Practice Guide: Corporations (The Rutter Group 202 1) ¶ 1:11.1e.) The same 

principles apply in this case. For several years, the CTI board of directors, comprised of 

both O'Connor and Probst Faction members, have been sharply divided on many issues. 

Accordingly, an attorney wishing to become corporate counsel, but who has an existing 

client at odds with some of the corporation's directors, would need more than the existing 

client's written waivers to concurrently represent the corporation. 

V. The Mesa Action Plaintiffs 

Catanzarite maintains the trial court abused its discretion in disqualifying it 

as counsel for the Mesa Action plaintiffs. We note the Mesa Action plaintiffs did not file 

an appeal. We do not know if these shareholders agreed with the court's ruling and have 

retained new counsel. CTI's respondent's brief does not address the issue. In any event, 

we conclude the court's ruling was correct with respect to the Mesa Action plaintiffs. 

In its ruling, the court concluded the same principles preventing Catanzarite 

from representing CTI in the FinCanna Action prevented it from representing "plaintiffs 

in the derivative action on behalf of CTI, meaning that its representation is for the benefit 

of CTI." (Italics added.) As discussed earlier in this opinion, the derivative action was 

filed against CTI's wishes. (Shen, supra, 212 Ca1.App.4th at pp. 57-58.) The derivative 
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action's "on behalf of' language signifies only a mere possibility the corporation may 

benefit from the litigation's outcome and should not be confused with which party holds 

an expectation of loyalty from Catanzarite. Thus, we disagree with the notion 

Catanzarite was representing CTI in the Mesa Action. Nevertheless, disqualification was 

appropriate. 

In reaching this conclusion, we reject Catanzarite's argument the court 

abused its discretion by failing to determine whether the Probst Faction or the O'Connor 

Faction controlled CTI and had authority to retain counsel. Disqualification in the Mesa 

Action was appropriate under either scenario. If the O'Connor Faction gained control of 

CTI and hired Catanzarite, the firm still could not concurrently represent derivative 

shareholders at the same time it was representing a corporation experiencing conflict 

between those same derivative shareholders and others. Prosecuting the derivative action 

also clearly conflicts with a corporate counsel's duty to remain neutral in the derivative 

action. (Shen, supra, 212 Ca1.App.4th at pp. 57-58.) Similarly, if the Probst Faction 

never lost control of CTI, then there were certainly problems created by Catanzarite's 

unauthorized litigation on the corporation's behalf. However, we consider the fact most 

relevant to CTI's disqualification motion in the Mesa Action, was CTI's newly created 

status as Catanzarite's former client (following the firm's disqualification in the 

FinCanna Action). As a former client, CTI, a defendant in the Mesa Action, had standing 

to challenge the firm's representation of plaintiffs having adverse interests from CTI. 

CTI, under the direction of the Probst Faction would certainly never give Catanzarite 

informed written consent to represent outsider shareholders suing the corporation and 

board members. Catanzarite tainted all litigation involving CTI after purporting to 

represent the corporation and at the same time prosecuting a derivative shareholder action 

against CTI. 
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DISPOSITION 

We affirm the court's orders disqualifying Catanzarite from representing 

CTI, CTI Subsidiaries, and the group of shareholder plaintiffs in the Mesa Action. 

Respondent shall recover its costs on appeal. 

O'LEARY, P. J. 

WE CONCUR: 

BEDSWORTH, J. 

FYBEL, J. 
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